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. * WILLIAMS CECIL KEYMER 
verses 


EMPEROR* 


Coda@ot Criminal. Procedure (Act F of 1898)—Accused once tried and discharged ~Fresh 
engsiry on the sane charge on a second complaint— Magistrate's Jurisdiction. 
e 


A Magistrate who has tried and discharged the accused on a particular 
charge has jurisdiction to sgain enquire into the same charge ona second 
complaint. Queen-Empress % Umedan, A. W. N., 1895, p. 86. 


‘Criminal Revision from an order of G. O. Byrne, Esq., Joint 
Magistrate of Benares, 


The facts of the case, stated briefly, were as follows:— One 
Mrs. Williams brought a complaint against Keymer charging him 


with cheating afid criminal misappropriation in connection with 
the purchase,of a carriage and a motor-car for her. The case was 
tried at length and on 17th March, 1913, the trying Magistrate, 
being of opinion that the charges were not made out by the 
evidence adduced, discharged Keymer on all the charges. Sqme. 
time ler, Mrs. Williams made a fresh complaint to the police 
‘accusing Keymer of criminal misappropriation of a sum of Rs. 182 
- whith she. had paid to him in connection with the purchase of the 
‘motor-car. This item of Rs. 182 had been included in the ,first 
$ complaing and was dealt with at the trial ending with the Order 
Of discharge, fated 17th March, r913. The police made'sa fresh 
report upon the second complaint of Mrs. Willigms, and the same 


CRIMINAL 
1913 
November, 28, 


BANERJI, J. 
RYvES, J. 


Magistrate who had discharged thé accused revived the case against > 


him. The accused applied to the High Court in revišion against 


"the piger of revival. ° ° 
* Orimfnal Revision No. 848 of 1918. 


e bad hd e 
~, HIGH COURT [AL J. R. 
UMINAL Satya Chandra Mukerji, for the applicant: —The first complaint 


1913 ° covered the matter of the Rs. 182 which is the subject of the present 
proceedings. The accused having .been tried and discharged on 
that complaint, and‘the ordér of discharge not having beenset Ņ 
* aside by a competent authority under section 437, Criminal Proce- 

R dure Gode, ‘the matter cannot be revived. The present case is 
different from a case where the first complaint is dismissed under 

. section 203, Criminal Procedure *Code. THe case against the 
applicant was tried out at length and he was then discharged. 
This case is not, therefore, covered by the rulings in 


Queen-Empress v. Umedan, [1895] 15 A. W. N., 86; s ° 
Emperor v. Meharban Husain, £1906] I. L. R, 29 AlL, 7 


There is no case of this High Court which is exactly in point. 


The following authorities are in my favour :-- `. ; 
` ; 


Nilratan Son v. Jogesh Chandra Bhattacharjee, b1886] I. L. R., 23 Cal., 983., 
Konal Chandra Pal v. Gour Chand, [1897] 1. L. R.. 24 Cal., 286. ` 
l Tae Muhomed Abdul Hennan Y. Panduranga Ror, [1904 I L. R, 28 Mad., 255. 
~ Be Queen-Empross v. Adam Khan, [1899] I. L. R., 22 æl., 106. 


~“ R, Malcomson (Assistant Government Advocate), for the 
+ Cfown :— There is nothing to prevent the same Magistrate who has 
a dismissed a complaint or discharged an accused person from re- e 
_opening the case on a fresh complaint or a fresh pqjice report. He 
E can do so. ‘even without any fresh complaint. Section 437 does not 
= “bar. such’ -action on the part of the Magistrate. * The point is 
” -7 “coveréd by authority; and there is no essential difference, as faras ° 
- on this point is concerned, between a &ase where the complaint is 
ee ‘distnissed= under section 203, Criminal Procedifre Code, anda case 
> „where the accused person is discharged. Irely on the folowing, 
authorities :— ° 
l : ` queen-Empress v. Umeden, [1895] 15 A. W. N., 86. y ce 
` ` Š Emperorv, Meharban Husain, [1906] 1. L. R., 29 All, 7. | -3 : 
= a pyar. Nath Mondut v, Boni Madhab Banerjoe, |1900] L. Tẹ B., $8 Oal., 862, 
j e e F. B. ° ? 
Mir Ahmad Husain v. Mahomad Askari, |1902] I. L. R., 29 Çal. aH 726, FẸ. B. 
? Emperor v. Chinna Kaliappa Gounden, [1905] 1. L. Ry 29 Mad., 126, F. B. . 
Theecase in I. L. R., 22 All., cited by the e ON was differ 
7 ent : there, a complaint was dismissed by Sne Magistrate me then 
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another Magistrate of co- -ordinate poet re-opened the sae CaimNau 


meatter. : S g 1913 


The judgment of the Court was delivered by 2 Kuyurr 
Pi 


` RYVES, J—Mrs. Williams lodged a complaint against W.C. | EMPEROR 
Keymer, charging him with several offences in connection with the® Ryves, J. 
purchase of a pheton and amotor-car. The case was fried at,. 
length by a Magistrate of the first class who, on the 17th of March, 
1913, passed ‘an order of discharge on all the charges. Subsequent- : 
ly Mrs. Williams complained to the police with reference to an 
item of Rs. 182, which she said she had paid to Keymer in connec- 
tior with the purchase of a motor-car and which she charged him 
with criminally misappropriating. eThe case was re-instated in the 
court of the same Magistrate who had already passed the order of 
discharge as stated above. In this second case he has taken some 
evidencesn behalf of the prosecution and framed a charge. This 
Court was then moved in revision on the ground that it was not 
open to the Magistrate having once discharged the accused, to again 
enquire into the same charge on a second complaint. It seems to us 
that we are bound By the ruling in Queen-Empress v. Umedan and ~ 
others (1). That ruling completely covers the facts of this case and 
it has been follotved more than once in this Court. That no.doubt ` 
was a case of dismissal of a complaint under section 203 of the 
Code bf Criminal Procedure, but in our opinion the principle is the 
same and applies to this present case. We think, thérefore, that- 
the Magistrage had jurisdiction. We think, however, thatthe more” 
appropriate tribynal to decide this case isa civil. court. Theappli-~ 
cation is rejected. With these observations we direct the record - - 


to be returned for disposal. Bree 8 oa 


* B. K. SM. ; alen na. 2 x 
(1) [1895] A. W. N., 86. i 


Orvin 


.—— 


1913 ° 


cember, G 
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° | MADHO wes 
VEV'SUS s 


BHAGIA AND ANOTHER.* 


ind 5 ° Trust —Property settled by Government on certain persons—order mentioning the name 


DBALL, 


of.old proprisiors—wwhether any tryst in favour o% old proprietors. 


e Property in dispute was sold for arrears of revenue and was purchased by 
the Government. The Government in course of management gave leases 
of the property to some of the old proprietors including one Hannu. Hannu 
died and Bhagia clalming to be his widow was recorded as a tenant jn hise 
place in the khasra and the khewaj, and the objections of Madho to the effect 
that he was the heir were disallowed. The Government, thereafter, made 
up its mind to make over the property to the old proprietors ‘“' as represent- 
ed by the khewatdars’’ and without making any enquiry as to the title of old 
proprietors settled the share held by each khewatdur upon him.® The Share 


r held by Hannu was settled upon Bhagia. Madho brought this’ suit for 


declaration of his right upon the ground that it was the intention of the 
Government to give the property back.to its former owners and that Bhagia 
had no right, not being the lawful wife gf Hannu, that the settlement of 
property on Bhagia created a trast in favour of the lawful heirs of Hannu 
and as such he was entitled to his share. Held that Bhagia did not stand 
to Madho in a fiduciary or semi-fiduciary position. e 


SECOND APPEAL from a decree of Syed Muhammad Ali, Esq. , 
‘District Judge of Banda, reversing a decree of Lala Achal Behari, 


Subordinate Judge. 


_Suit“for recovery of possession. °’ 


- The facts of the case are fully set forth in® the jutigment ; 
> briefly. stated, they are as follfws :—The „Plaintiff's brother, 


,, Hannu, and several other persons were the proprietors of a ær- 

“tain village. The revenue of the village fell in arrears. The vils, 

lage was put up to sale and purchased by the Government, and the ` 
eo 


property remained in direct possession of the Government. Hant 
andsthe other former proprietors were allowed by the Government , 


to cultivate, as tenants in the village. The khewat yas Still mala 
tained, * and as the old proprietors died the names of their heire’ or 
"those whom the Gbvernment deemed to be their heirs were břgught 
e <o the khewat. On the death of Hannu a dispute arose between 
his brother, the plaintiff, and his widow, the defendant, as to who 


should * succeed. The Reveryie Court decided in favour of the 
s * 8. A. No. 179 of 1912. ` . > 


`£ 


a 


’ 


2 
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widow and her name was entered in the khewat as the heir °of 
Hannu. She remained in possession since then. Subsequently 
thé Government fesolved to restore the village to the old proprie- 
tors, and passed an erder making a grant to the old proprietdts 


“as " represented by the khewatdars.” The order provided that, ° 


there was to be no enquiry as to the title of the old proprietors or 


as to whether the present khewatdars correctly represented the ori” * 


ginal shares.; the Jand in the possession of each khewatdar was to 
be deemed to represent that khewatdar’s share. Accordingly, tite 
property which was in possession of the widow (the defendant) 


. wag settled with her and she became the recipient of the gift, made 


2. 


by the Government, ofthat land, The plaintiff then brought a 
suit for possession of this land on the allegation that he was en- 


titled to it as being the rightful heir of Hannu, and that the defend- 


arly was,mot the lawfully married wife of Hannu. The first court ` 


decided these allegations in plaintiffs favour and decreed the suit, 
The lower appellate court held that as the Government had made 
the grant to the defendant the plaintiff had no right, and dismissed 
the suit without deciding whether the defendant had or had not 
been lawfully married to Hannu. In Second Appeal an issue on 
this point was rẹmitted to the lower appellate court by GRIFFIN, J. 
The finding of that Court on this issue was that the defend- 


- ant was not the lawfully married wife of Hannu. The ee then 


came up beforey TUDBALL, J. 
Tej Bahadur Sapru, for the appellant :—In making the grant 


it was the intention of the Government to give the land to the 


legitimate representative of the former proprietor. The grant to the- 
defendant was to g wrong person. She was a person without any 
title, aad was never meant by the Government to be benefited by the 
- grant” The burden is on the other side to show that the proper 
_ representative was meant to be excluded. In such circumstances 
* the analogy of wills is applicable, and the defendant to whom 
thé grant wąs made in mistake is, in law, in the position of a trustee 
‘for the plaintiff, who was the person meant to be beneffted, 

“Lewin: On Trusts; 12th Edition, p. 168. 

‘Peare Lal Banerji (with him’ Damodar Das), for ies -TESQON: o 
dents :— ° 

Whatever may Rave been the original intention of the* Govern- 
nent, %e have to look to the terms of the grant. Those terms are not 


Civin 


- 1913 ' 


"MADEO 


v 
BHAGIA 


. 
- 


t 


udball, J. 


e proprietors 


b Mae court : LA. L.J. R. 


open to conjecture as to whether the Government intended to make 


the grant to some other person. : The Government had a perfect 
right ty make the grant to any one it chose, and it was not bound 
bẹ any conditions or limitations. The gift was made to the old 
“as represented by the khewatdars,” and it was distinct- 
ly provided that there was to be no enquiry as to titles. ‘The 


° “defendant was the “ khewatdar,” as her name was entered in the: ' 


khewat in her own right, . . 


` 


e Even ifthe intention of the Government was to pakë the grant i 


to the plaintiff, no question of a trust arises in this case. The 
circumstances of the case do not fall within the definition of a trust 


under the Trusts Act. Section 94 of the Trusts Act, which deals ° 


with constructive trusts, has no application ; there has never been 
any fiduciary relation between the defendant and the plaintiff, and 
the defendant could perfect her title by adverse possession. Å re- 
„sulting trust relates.back to the author of the trust and cannot be- 


nefit a third person. If at all, the defendant would be deemed a ° 


trustee for the Government, but never for the plaintiff. I rely on 


the case of s % 


Hunter v. Ailorney-General, [1899] A. C., 309, at paga 315. 


Tej Bahadur Sapru, in reply :—“Khewatdar ® does not mean 


a person whose name is merely entered in the khewat but one , 


whose name is rightly so entered. In order to be a khewatdar the’ 


person must have a title toa share in the khewat. According to 
the findings of both courts the defendant had no title. She was 
not, therefore, a khewatdar in the right sense of the term. , 


*. The Indian Trusts Act is not anæxhaustive Code. There may 
be *trusts, which do not come technically within the definitions 
‘given in it. , s 

The following judgment was delivered by 


TUDBALL, J.—On the issue remitted by the order af my: learned 
predecessor on the 28th of November, 1912, the court below has. found 
that Malsammat Bhagia was not the lawful wife of the decease 
Hannu. The factg of the case are set forth in that order and requjre 
a slight amplification, The revenue of the property, in question 
” elf in arrears, The village was attachéd and the, proprietary rights 
put up to sale and purchased by the Government. The Govern- 


‘ment remained in possession of the villag® up fo the last settlement 
@ . oe 
ee 


EN 
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as owner. A close examination of the documentary evidence on 
the record shows that the old proprietors were allowed by the 
Government to cultivate certain areas of land in the villate on 
payment of rent. The khewat was still maintained, and as the 
old proprietors died the names of their heirs or those whom e 
the Goverment deemed to be their heirs were brought on the 
khewat. In the course of the management of the village the 
Government gave leases to sonfe of the old proprietors in order 
to see whether they could be trusted to manage the village’ 


It was while the village was in possession of Governmerit 


ethat,Hannu died. He was cultivating land as a tenant from the 


Government. Musammat Bhagia ¢laimed to be his widow and 
the present plaintiff-appellant, Madho, claimed that he was the 
next heir. There was a mutation case and in the result the name 
of Musanfat Bhagia was entered apparently both in the khasra 


, ag tenant and in the khewat as the heir of Hannu. Finally th 


! 


Government made up its mind to give back the village to the old 
proprietors. In its order it is clearly and distinctly stated that 
there was to be ne enquiry as to the title of the old proprietors. 
The village was to be restored to the old proprietors “as represented 
by the khewatdars,” ze, I take it to be as represented by those 
persons whose names were on the khewat. The property, it must 


‘be remembered, was clearly the property of the Government. 


Moreover it was not given back to be held in the same shares as 
before. The Government said that the land in the possession of 
each khewatdar, must be deemed to represent that khewatdar’s 
share, and that in lands held }y tenants each khewatdar would 
have his share in the profits in proportion to the area of land held 
by him & the time of the gift as a cultivator. It is thus clear that, 
‘the Gbvernment was not restoring the property to khewatdars in 
thee’same proportion as was held before the attachment of tlte 
_ village, A settlement was made in regard to the property, which 
“is: snow im sfit, with Musammat Bhagia, and she hecame the 
recipient of the gift made by the Government. It'is utged on 
behalf, of the appellant that she must be held toe have taken that” 





e BHAGIA 


Tudball. J. 


- 


propérty instrust for the lawful” heirs of Hannu. It had tode, e 


admitted that Hannu was not the owner of the propefty now in 


‘suit at the time of hi$ death, and that, therefore, Madho céuld not 


2. 


inherit fias the heir of Hannu. It's urged that a constructive 


“RHAGIA 


Tudball, J. 
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trtist arose because it was the intention of the Government to give 


the property to the lawful heir of Hannu. As far as one çan 
judge from the language of the Government, in its order, there was 
n® intention whatsoever to enquire into the right and title of any 


e person. But it was the intention of the Government to givé the 


property to those persons whose names were on the khewat at“ the 


**time. Over and above this itis quite clear that there isno qués- 


tion of a trust whatsoever. Musammat Bhagia did not stand ‘to 
Madho in any fiduciary or semi-fiduciary position. In fact‘ from 
the death of Hannu they have been fighting .each other, and in no 
sense can one be said to have stood to the other in a fiduciary 


position. If the Government had given the land to Musantmat” 


Bhagia on trust, and if a provision of the trust had failed, 
then Musammat Bhagia might be said to have held the pro- 


perty in trust not for Madho but for the Government. construc: 


tive trust might have arisen in favour of Madho if Musammat Bhagia 
had stood in any fiduciary position as regards himi. But that ís 
not the case. Heisnot a minor in her charge. Their interests 
were adverse to each other. In myeopinion the appellant has 
failed to establish any title to the property in suit, and his ‘suit 
was rightly dismissed by the court below. The result is that the 
appeal fails and is dismissed with costs. 


B. K. M. x 
Appeal dismissed. 
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' ae KAMTA PRASAD AND OTHERS e Omm, 


e . VErSUS i ae 138 
ae RAM JAG AND OTHERS." pert 
Pre-emption —-Wajib-ul-arz— Resale of properly during pre-emption suit to person with a C.J. 
preferential right, but after extinction of his right to pre-empt by reason of Lmitation— TUDBALL, J. 
Effect of. 
* Daring the pendency ofa pre-emption suit based on village custom the 
vendee re-sold the property to a person who in accordance with that custom 
had a right of pre-emption, preferential to that of the plaintiff, but the e 
Bale made was more than one year after the date of the first sale which ' 
gave ris#o the pre-emption suit. Held that the person to whom the property 
was fe-sold by. the vendee,having takenno stepsto enforce his rights until 
* after the period of limitation had expired, was in no better position than he 
* would have been, had the property been expressly offered to him and he had 
refused to buy it and he could not by his subsequent purchase defeat the suit 
for pre-emption filed y one who had the next claim. Manypaly. Sahib Ram, 
[1905] I. L. R., 27 All., 544, Janki Prasad v. Ishar Das, [1899] I. L R., 21 
e All., 374, and Bam Gopal v. Piari Lal, [1899] I. L, R., 21 All, 441, dis- 
tingnished. . 


*#. SECOND APPEAL from a decree of Pandit Soti Raghubans Lal, 
District Judge of Mirzapur, modifying a decree of Babu Udit 
Narain Sinha, Subordinate Judge. - 

Suit for pre-emption. 
The nfaterial facts appear from the judgment. 
The court of first,instance decreed the claim. The lower appel- 
late’ courtamodified the decree. | 
e. Defendants appealed. 
_ L. Agarwala and Kalindi Prasad, for the appellants. n . 
TN. Chaudri and Sarat Chandra Chaudhri, for the respondents. 
° The Jugg ment of the Court was delivered by 
* RICHARDS, ©. J—This appeal arises out of a suif for pre- Richart, 0.J. 

emption. The sale in respect of which the plaintjffs brought their . A 

suit took place on the 2nd of May, %or1o. The suit was instituted 
° on the 2nd of May, Igri. “On the 4th of May, 1911, the vendee 
rè-sold a property to” Kamia Prasad, the appellant. For tke pur- 


. te. “#8, A. No. 195 of 1918. - ` 
XII 2 


te 
e 
e e 
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Civiu poses of the present appeal it must be assumed that a`custom of 
1918 pre-emption as‘set forth in: the plaint (paragraph 2) prevails i in the 
Kaur, Mahal in which the property is situated. The original vendee was 
e Prasan, ` a stranger. The plaintiff is a co-sharer ‘with the vendor but the 

U. P ` 
Rax Jag ° appellant, Kamta Prasad, is not only a co-sharer but a relative... We 


chamis, er musf take it, therefore, that Kamta Prasad had a superior right 


of pre- emption at the time of | the sale over the plaintiffs. The 
areal question in the appeal is “whether oi not the mere fact that the 
* property was re-sold to Kamta Prasad on the 4th of May, 1911, 
defeats the right of the plaintiffs to pre-empt this property.. ` 
We think that the question really depends upon what was the 
custom prevailing in the mahal. In ordinary language the custom 
was to the effect that the vendor was bound, when he contemplated 
selling the property in the first place, to offer it to Kamta Prasad. 
If Kamta Prasad refused to purchase, he should of. it tò the 
plaintiffs. If the plaintiffs refused to purchase, then he was at 
perfect liberty to sell it to a stranger. In our ‘opinion Kamta 
Prasad having taken no steps of any, kind to enforce his rights until 
after the period of limitation had expired, isin no better position 
‘than he would have been had the property been „expressly offered 
to him and he had refused to buy it. We think it can hardly be 
contended that if this had taken place it would be in accordance 
with the custom that he could afterwards have changed his mind 
and defeated the claim of the plaintiffs. f 


Reliance has been placed on the case of Manpal v. Sakib 


Ram (1). In that case the circumstances were “very sirfilar to the * 


circumstances of the present case fut the appeal had been referred 
tO a Full Bench on a question arising under section, 52 of the 
* Transfer of Property Act. This question was never decided by the 
Full Bench. The learned Chief Justice says at page 546, “This 
“appeal was referred to a Full Bench by two of us on the repfeSen- 


tation that it involved the determination of the vexed qhestion Qf > 


the true “épnstruction of section 52 of the Transfer pf Property ‘Act. 
-At the close of a lengthy argument Pandit Sundar Lal on „Behalf 
of the respondent raised a poigt which appears to us to be-fatal to 
the appeal, and it is not necessary, leaving regard to the view which, 


‘a > take upon that pgint, to determine the main question, which has 
aoira before us at very great length.” s 
S ETERA (1) [1905] I. L. R., 27 All, 844. ..' 


ey 


eo 
ka NDT 19 3: RE AIVED A api Py 7 


ia | e 





04 : 
cor, xiÍi PE HGH court y l i <% 
` The learned Chief Justice then proceeds to point out that aftér Civin 
‘the suit had been instituted the plaintiff amended his proceedings 1918 
by adding the second vendee as a party to the suit alleging that Kiana 
he had a preferential right as against hi him and also that the sal PRASAD | 
was fictitious. At page 548 the judgment eeds :—“ We are è hax. ne 







clearly of opinion that i inga case such as the sit 5 

stances being as we have flescribeds a defendant, i vin been added 

who had at the time aright sto maintain..a. suis ; ‘for re-erhption 

and t e-fagstigh of preferen- ° 
etre saib jts és not lie in the 


mouth ‘of the plaintiff to object to the finding upon the issue raised 





the cireum- Bigharas, Cu. 


at his invitation and to say that the cgurt is to disregard ite D5 Q $ 


It seems absolutely clear that the judgment in this case pro- 

„ ceeded on, a misapprehension of the facts. We have sent for the 

pape bookand we find that the added defendant had no right 

. to ‘maintain a suit for pre* emption at the date upon which he 

was added nor even on the date upon which the sale was made 

~“ to him. Thus the whole reasoning upon which the case was 

decided falls to -the ground. In the present case if we apply 

the principle laid down by the Full Bench we find that Kamta 

Prasad had no right. to maintain a suit for pre-emption on the date 

ypon which thè sale was made to him or on the date upon which 
” he was added as a defendant to the proceedings, 


We have been referred to the case of Janki Prasad v, Ishar 
„Das (1). This case does not assist the appellant. It only decided 
"that it was “necessary that a plaintiffin pre-emption case should have 
a right to maintain hjs suit not only on the date of the sale but on 
the date og which the suit was instituted, 


e We swere also referred to the case of Ram Gopal v. Piari 
Laj} (4%. This-«case was decided on its own facts and circumstances, * 
Theresthg plaintiff had ceased to be a co-sharer by partition at the 
time, the ceurt* was called upon to make a decree in hjs favour, 
In the Present cãse the plaintiff was a co-sharer at the dafe of the 


. sale to the original vendee. He continued to be a co-sharer right 


up to ‘the time that the decree was made in his favour. Undep 
"these circumstances we consider that the decree of the cort b 
(1) (1899) L L R, 31 All, 374, 

(2) 11809] L L. R, 21 All, 441, . 
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was correct and ought'to be confirmed. We accordingly dismiss 
the appeal with costs. 


° l a Appeal dismissed. 
: B. K. M. ? ° . 


IKAURI UPADHIA AND OTHERS 
$ VEYSUS 


DWARKA SINGH AND OTHERS*. 


°. e 

Code of Ciril Procedure (Act F of 1908), section 48—Decree for possession on condition 
of paying an amount of monsy—EHaténsion of time for payment—Obdjections of judg- 
ment-debtor disallowed—Appeal, 


A decree was passed for possession of certain property on epdition, of the °” 


decree-holder paying a certain amount upto a certain time, The money 

- was paid beyond the time prescribed and the decree-holder prayed for posses? 
"sion of property. Judgment-debtors objected on the ground that the money 
was paid beyond time but the court below overruled their objection and 
allowed execution to proceed. Held that the erder disallowing the objec- 

tion was an order relating to the execution of the decree within the mean- 

= ing of section 48 of the Code of Civil Procedure ang an appenl lay against 
that order. Suranjan Singh V. Itambahal Lal, 11 A. L. J. R., 956, distinguished. 


EXECUTION SECOND APPEAL from a decree of B. f. Dalal? 
Esq., District Judge of Azamgarh reversing 4 decree of Babu 
Raghunath Prasad, City Munsif. 


` Application for execution of a decree. ° . ° 


The court of first instance disaflowed the „objection. 


° The lower appellate court reversed the decree. 4 i 
Decree-holders appealed. ? e . 
o- Surendro Nath Sen, for the appellants. e “on. 
o Lalit Mohan Banerji, for the respondents. a8. 
* The following judgment was delivered by w ° as 


BANERJI, J. The only question raised in this appeal, which arises, , 


out of an application for execution of a decrea, is whether an 
‘appeal lay to the court below frém the degision of the court of* 
first instance, The facts are these :—The plaintiffs decrge-holdefs, 


j * E. œA. No. 855 of 1914. 2 
a à 


my 
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“as holders of a mortgage, dated the 16th of July, G02. from the firgt 
defendant, brought a suit for sale upon their mortgage or in the 
alternative for possession of the mortgaged property. ‘The defen- 
dants to the suit were the mortgagor and defendants Nos. 2 angl 
3 who were the subsequent purchasers of the property from the 
mortgagor. The defendant No. 4 was the widow of one Ram* 


e 
e 
OVIL 


1913 


KAURI 
UpADETA 


| Dwanita 
SINGH 


Nath who is said to have held a prior mortgage. The defendantse e Banerji, J 


Nos. 2 and 3 resisted,the claim gf the plaintiffs. The court found 
that’ out -of the consideration for the plaintiff's mortgage they had 
withheld Rs. 50 for payment of the amount of Ram Nath’s mort- 
gage. -Similarly out of the consideration for the sale in favour of 
the defendants Nos. 2 and 3 Rs. 50 was withheld by them for the 
same purpose, namely, the discharye of Ram Nath’s mortgage. 
But neither the plaintiffs nor the defendants Nos. 2 and 3 paid off 
the mortgage in favour of Ram Nath. The court dismissed the 
clafm „fof recovery ‘of the mortgage money but made a decree for 


> possession ‘of. the mortgaged property subject to the condition that 


the plaintiffs should pay to the defendants Nos.2 and 3 Rs, 
50 within one month from the date of the decree, and directed that 
if they failed to do $0, their suit would stand dismissed. One fails 
to understand why the court ordered the plaintiffs to pay Rs. 0 
to defendants Ne os. 2and 3 who had not paid that amount to the 


_ prior mor tgagee, Ram Nath, but had withheld it out of the con- 
- sideration for thg sale in their favour. It is, however, manifest from 


the decree that if the plaintiffs did not pay Rs. 50 to defendants 
Nos. 2 and 3 Within the time fixed, their suit was to stand dismissed, 
In this sespect the observation of the court of first instance that 
“there is no order, in the Acree to the effect that the plaintiffs 
right of redemption would be lost” is incorrect. The decreé as 
diawn, up was not, a decree for the redemption of any mortgage. 
The defendants Nos. 2 and 3 did not hold a prior mortgage nor 


“did they set up any prior mortgage which they had discharged, 
, so’that it is manifest that the decree was not a decree for the 


rédemptfon of a prior mortgage. * But for some reasgn, «which it 
is not easy to understand, the court made a decree for possession 
in pjaintifi’s ; favour conditional on their paying Rs. 50 to defendants 
Nos. 2 and 3 within one month from the date of the dectee. he 


é amount was not paid within a month but was deposited subse- 


„quently on the 4th of Oetober, 191. On the eo -of July, ¢rory, 
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the decree-holders applied for execution of the decree and prayed 


for delivery of possession. This application was opposed on the 


' gfound that Rs. 50 ordered by the decree to be paid to defendants 


Nbs, 2 and 3 had not been deposited within the time allowed, and 
that, therefore, the suit must be deemed to have stood dismissed. 
The judgment-debtor-defendants, prayed that the application for 
txecution should be disallowed. The court of first instance ovet- 


- ruled the objection of the judgmené-debtor and holding that the 


` decree was one for redemption said in its judgment that it had the 


the appeal with costs. ° : 
; e (1) [1913] 11 A. L. J. B., 950. oe 
Z4 s ; Appeal dismissed.” 
so A a T i ‘ 
o í ° ° 


powe? to extend the time for payment and accordingly extended ‘it. 
The final order, however, as I have said above, was one disallowing 
the judgment-debtor’s objection, ¢. e, ordering execution to issue. 
The record shows that execution proceedings were taken in pur- 
suance of this order. If the decree was a decree for redemption, 
I fail to understand how the plaintifis could have agnplied for 
execution and delivery of possession without obtaining a final 
decree under Rule 8, Order 34 of the Civil Procedure Code. How- 
ever from the order passed by the court of first instance an appeal 
was preferred to the District Judge and he learned Judge set aside 


the decision. of the first court. It is urged that no appeal lay’to’ 


the court below and reliance is placed upon Suranjag Singh v. Ram 
Bakal Lai (Œ) That case in my opinion has no bearing on the pre- 


sent case, The appeal to the court below was from an order dis- - 


allowing the objection of the judgment-debtor in respect of the 
execution of the decree. The decree-holders applied for execution 
and the objection of the judgment-debtor was that no execution 
could take place inasmuch as the suit must Be deemed to 
have stood dismissed. The order of the court, of first instance 
disallowing that objection was an order pelatins to the execution 
of the decree within the meaning of section’ 48 of the "Civil 


Procedure Code, and an appeal lay from that order tg the lower 


appellate court. On the merits the decision of the court of first 
instance was clearly wrong and was tightly set aside dismiss. 





p 


VOL, XI] l HIGH COURT 15 


SITAL SINGH 
š . e VETSUS 
: DALGANJAN SINGH AND OTHERS.” e 
. Coste of Criminal Procedure (dot F of 1898), sections 868, 540-—Practice—Stnmoning, 
wiinesses—List fled after first hearing. 


Section 540 of thé Code of Criminal Procedure is to be read with section 
252. Section 540 gives the Magistrate very wide powers but does not intend 
~ that a Magistrate should exercise his powers at the bidding’ of any person. 
' The powers are given to prevent any danger of miscarriage of justice just 
$ ‘because a particular witness has not been called. Where a list of witnesses 
. was filed by the prosecution after prosecution witnesses were examined and 
` the Magistrate ordered these witnesses to be summoned, held that the dis- 
cretion given by section 546 was not correctly exercised. 
“EEXAMPNATION OF AN ORDER of Thakur Jaswant Singh, 


Honofary Magistrate of Allahabad. 
The following judgment was delivered by 


KNox, J.—The explanation furnished by the learned Magis- 
trate is unsatisfactofy. What appears to have happened in course 
of the trial before the Magistrate is that the complainant produced 
certain witnesses in support of the prosecution on the roth of 

p, December, 912. It does not appear from the record and it seems 
very unlikely on the explanation given by the learned Magistrate 
that he ever at any part of the case ascertained from the com- 
plainant or otherwise the names of the persons likely to be acquaint- 
ed with, the faets of the case and to be able to give evidence for 
the prosecution. There is Nothing to show nor would there be 
under such circumstances any exercise on the part of the Matis- 
tràte selecting out of such witnesses those who seem to be necessary 
and those who seem to be unnecessary. The law requires the 

“Magistrate” to do this, and it is his duty to do so. On the 28th ‘of 
, De¢enrber the complainant of his own accord filed a fresh list ofspro- 
secution witnesses. The learned Magistrate very rightty -observes 
that there is no section in the Code of Criminal Procedure which, 
authorizes a complainant to file afresh list of witnesses. Had the 
Magistrate scrutinized this list of witnesses and selected such a#he 
e thought necessary, ke would have been fully within his powers in 


summoping such persons under thg powers given by, sectior 540, 
. * * Or, Rey. No, 685 of 1918,.. © 


CRIMINAL 


1914 


Novomber, 87. 


. Kypx, J 


Knor, J. 


16 l i HIGH COURT LA. L. J. R., 


wau Criminal Procedure Code, So far as the record goes the learned 

18° Magistrate accepted without scrutiny the list which the complain- 

inde apt gave him and summoned the witnesses one and all. Now 

PRR a witness is not an inanimate being and is nôt to be moved about 

aH = ®as if he were a stick or a stone. He is a living person who has his 

tal . ework ‘to doand whose convenience has to be considered. For.a 
Magistrate to send for any person whom the complainant names in 
a supplementary list is a thoughtless act and in some cases causes 
very. serious- inconvenience to persons who ought not to be sub- 
jected to such inconvenience. The learned Magistrate attempts to 
justify his action by reference to section 540, Criminal Procedure 
Code. That section is a section which confers very wide powers 
upon acourt. But the wider the powers, the greater the exercise 
of discretion required of a Magistrate, and if the Magistrate will, 
as he ought to do, read section 252 along with section 54b of “the 
Code, he will find that by section 540 it wås not intended that Ite 
should exercise his powers at the bidding of any person, but that 
the powers are given to prevent any dapger of miscarriage of justice 
just because some particular witness has not*been called. The 
learned Magistrate supports his view of section 549 by reference to 
four cases. The first case is said to be taken from 11 Bom., 1153. 
The names of the parties are not given, and in the Bombay Series. 
of the Indian Law Reports, Volume 11, there are „only 732 pages. 
I have examined the index of the Volume cited, and there appears 
to be no ruling of the Bombay High Court commenting upon sec- 
tion 252, Criminal Procedure Code. Volume 11 Of the Bombay 
High Court Reports also does not fin to 1153 pages. 


*The second case and the fourth case are taken from the Cal- 

tutta ‘Weekly Notes. If the learned Magistrate had studied the 
case of Ram Sarup Rat v. Emperor, he would have fgund that so sO , 

~ far from supporting the view which he takes of section 540 it sup- 
_ ports the view set out by me above. The case was one of grievous « 

hurt. By “some oversight the medical evidence had not been we 

„corded, and the court exercising its powers under sectione 540 

should have sent for and examined the Civil Surgeon, In cognec- 

tidn with this case the case of Shakir Ali (A) is given. If the 
learned, Magistrate had consulted the case in the Report, he woulde 


havé found that it had nothing whateversto do with the pampu now 
# — ()-[1897] I. L, R., 19 All, 502. 
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in question. The same remark applies to Queen Empress v, Rassy CBDONAL 
Singh (1). The last case to which the learned Magistrate refers is 1918 
Emperor v. Bhairab Chander Chakerbutty (2). The passage to Sirit SINE 
which the learned Magistrate refers is to be found at page 718% 


DALGANJAN 
The report of the ia is not happily worded. If page 718 is «Swen ° 


compared with page 710 it will be found that this case also „SUP- Knoz, J. 
ports the view set out at the beginning of this judgment. : ee o 
I have gone into this matter efully because courts too often in 
the present day unconsciously lend themselves to the needlesse 
spinning out of proceedings whereby the time of the court is 
wasted, and parties, specially witnesses, are needlessly harassed. 
Under section 252 the prosecution is given full opportunity of subs- 
tantiating their whole case. But it isexpected, and the expecta- 
tion is a right and proper one, that the prosecution should come 
to court wigh their case fully prepared and thought out. After the 
witnesses produced in support of the prosecution are heard, it is 
“the duty of the Magistrate to see that prosecutors are not allowed 
to set the court on toa roaming enquiry summoning persons in 
the hope that something may be elicited which would help their 
case, and cases which ought to be heard within a fortnight are 
e spun out to a pegiod of six weeks and more to the inconvenience 
of all concerned. A striking commentary of what I have just said 
tis furnished by this very case. The accused filed a list of thirty 
witnesses, dragged them to court, and then did not examine a 
single one. The very fact that a list of thirty witnesses had been 
given in should have put the Magistrate upon his guard and he 
should Have exercised the powers given him under section 257 of qj 
the Code. Why thirty witnesses should have been put to this in- 
, conveniewce by the needless act of the accused ? Let the fe- - 
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IVIL e PARTAP SINGH AND OTHERS , 
13 versus i 
Wer, 3. ° DAULAT AND OTHERS.* 


e` e 
af Pre-emption—Suit instituted by the father, who has preferential right—Son not entitled 
L Je e 


ALL, J toit himself cannot maintain the suit instiiuted by the father. z 
’ 3 . 


A son, who could not have maintained a suit for pre-emption as against 
the vendee had he instituted it himself, could not take advantage of: the fact, 
that his father at the time the suit was instituted had a preferential right as 
against the vendee on the ground thal he was a nearer relation. 


SECOND APPEAL from a decree of Babu Ganga Sahai, Second 
Additional Subordinate Judge of Moradabad, confirmirty a a _ dacree 
of Babu Hari Har Prasad, Munsif of Haveli, 


Suit for possession by right of pre-emption. 


The plaintiffs’ father instituted the suit but during the pendency 
of the suit he died. His sons were brought upon the record as 


plaintiffs. The defendants pleaded that the Ssulastituted plaintiffs 
had no preferential right as against them. : 


The courts below dismissed the claim. : -! 


Plaintiffs appealed. a 


Tej Bahadur Sapru, for the appellants, subnfítted that Dal 
Chand pre-emptor died during the pendency of the suit and his heir ° 
was brought on the record. Dal Cand claimed a priority over the 
defendant-vendee as he was a nearer relative of the vendor and chis 
,son stood in his shoes and could also claim priority. A son i was | 
"entitled to succeed to all the property of his father and the right to” 
pre-empt was also a species of property. The fact ‘that the’ gon’ 
stood on exactly the same footing as the vendee would not deprive 
him of the right which devolved upon him through “the father, 
The following cases were referred to during the argument :—, 


Wajid dli Khan Y. Shaban, [1909] 4 6 A. Le J. B., 887; 


. e Muhammad Yusuf Ali Khan v. Dalkuar? [1897] I. L, R., 20 Al, 148: . 
Aaunatlla Kunwar v, Gopal Prasad, [1906] I. L, Ba, 28 All., 424, . © 
© * 8. Ae No, 272 of 1918, , e 


ar 


` 
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D. R. Sawhny, for the respondent, submitted that the matter w&s Civil 
concluded by 4913 
Ram Gopal v. Pearey Lal, [1899] I. L. Ru, 21 All, 441. Panvap 
’ e. ; ¥5 SINGH 
The right of pre-emption was a purely personal right and the | r e 
DAULAT 


son not being a nearer blood relation himself could not succeed as ® 
against the vendee. He might only inherit the right to maintain , , 
the suit but not to any thing elsg. The right of the plaintiff must 

subsist at the date of the decree. e . 


Tafuesul Husain v. Thau Singh, [1910] 7 A. L. J. R., 715. e 
Tej Bahadur Sapru was heard in reply. 
The judgment of the Court was delivered by 
RICHARDS, C. J.—We think, having regard to the fact that the Richards, y 


appellants could not have maintained the suit as against the vendees 
had’ they” instituted the suit themselves, they cannot take advan- 


- tage of the fact that theif father at the time of the suit had a pre- 


B. N.G. Appeal dismissed. 
e 
,, j 
° JAHANGIRA CiviL 
ê Versus 1913 
. . AMIR SINGH AND OTHERS.* December, 4. 
x cate, = 
Pre-omption—IWajrb-t-are, not the com bul a mere record of austom—Lang uage pues 
. e ‘ambiguous— Evidence instfficient. e . TUD ALD, J. 
y The record in the- Wajib-ul-ars a8 to the custom of pre-emption is not the = 
° owtstom. It is a mere record of custom and if its language is ambiguous 
5 yit may when unsupported by other avidence be insufficient either to prove š 
the custom as a Whole or any particular incident of that custom. : e 
on bd . 
e — SECOND APPEAL from a decree of Maulvi Muhammad Shafi, 
Additional Judge of Meerut, reversing a decree of Babi Shibendra 
Nath Banerji, Munsif of Kairana. i 
. e N. e 
Pre-emptton suit. s 
e S ka 


ferential right as against the vendees on the ground that he was 
a nearer relation. We accordingly dismiss the appeal with costs. 


The court of fifst instance decreed the claim. 


_ The lower appellate court reversed the decree. . 
e 
a oe T * 5. A. No. 583 of 1913. ia 


e preve his case and that his suit was rightly dismissed: We °« 
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Plaintiff appealed. 
Tej Bahadur Sapru, for the appellant 
Satish Chandra Banerji, for the respondents. 
The judgment of the Court was delivered by . 


° TUDBALL, J.—This and the connected Appeal No. 582 of 1913 
' . atisesout of a suit for pre-emption. The dispute is between rival 


pre-emptors. Apparently the sole evidence of the existence of 
the custom of pre-emption was an entry in the Wajib-ul-arz of 1295 
“Fasli. The entry is as follows :-—“Jab koi hissedar hakiat apni 
muntakil karna chahta hai to awwal badast biradar hakiki badhu 
rishtedar karibi badhu baidi jo sharik milkiat hon uske bad tigar 
hissedaran ke hath kimat munasib par muntakil karla hat.” 
Neither of the parties to the present appeal were in any way 
interested in denying the existence of a custom of pre-emption, 
They both relied upon the entry in the Wayjib-ul-arz as Moving’ that 


there was such a custom. They are, hoWever, at issue upon what’ 


are the incidents of the custom. The plaintiff Jahangira contends 
that the first two categories of pre- emptors have their rights 
altogether irrespective of whether they aré co-sharers or* not. 
The respondent on the other hand contends that the words 
“jo sharik milkiat hon” qualified all that precedes, that relatives 


have no right unless they are also co-sharers. The document e 


seems capable of being read in either way. The learned Munsif 
has read it as Jahangira would like, whilst the District Judge 
who is a Mohammedan has read it according to the defendant- 
respondent’s contention. We do not think that any reported case 
can be of the least assistance in 4his matter. The record i in the 
Wayjtb-ul-arz is not the custom. It is a mere r&cord of the custom ; 


„and if its language is ambiguous, it may when unsupposted ‘i 


“other evidence be insufficient either to prove the custom eas a 


whole or any particular incident of that custom. Iù the ordet 


case the plaintiffs apparently were unable to adduce in evidence 
a single case in which a near relation, who was yot a'co- sharer, 
asserted or enforced the right claimed by him in the presente spit. 
*We think under® these circumstances that the plaintiff failed to 


accordingly dismiss the appeal with costs. « ° 
* Appeal dismissed. 
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DALIP SINGH AND OTHERS 


versus Gi e 


nae KUNDAN SINGH AND OTHERS,“ 


Code of Civil Procedure ( do? V of 1908), sections 106 and 107, Order 48, rule (a)— 
Order of appellate court returning plaint for presentation to proper court, appealable— 
Suits Valuation Act (VU of 1887), section 11—Error in valuation of auit—Disposal 
of suiton the merits not prejudicially effected --Duty of appellate court. 


° An appeal will lle from an order of the appellate court returning a 
plaint for presentation to the proper edurt. Where an appellate court finds 
that the suit by reason of its being undervalued was not triable by the court 
of first instance in whioh it was filed, it ought at once to consider if the 
“Underviaation ha3 prejadicially affected the disposal of the suit; if it has 
‘hot „so affected and the materials necessary for the disposal of the oase are 
on the record the duty of that court is to decide the appealas if there was 
no defect of jurisdiction in the court of firat instance. 
Wahidullah v. Kanhayalal, [1902] L L. R., 85 Al, 174, approved of and 
` followed. e 


FIRST APPEAL from an order of Babu Banke Behari Lal, Se- 
cond Additional Judge of Aligarh. 


Defendant appealed. 

Govind Prasad, for the appellants. 

D: R. Sawhny, for the respondents. 

The judgment of the Court was delivered by 


TUDBALL, J.—This appeaParises out of a suit for pre- -emption 
which was brought fn the Court of the Munsif by the plaintiff-res- 


porident. He sought possession of certain property, the value of ° 


* which “he gave as Rs. 800. There were many defences but 


‘antdhgst other objections taken by the defendants it was urged that 
the teat value of the property was Rs. 1,500 and the Munéifs 
coirt had’no Jyrisdiction to entertain the suit. The Munsif fram- 
ed all the issues in the case, took evidence thereon, held that the 
value pf the property was Rs. 1,500 ut in spite of that proceeded to 
decide all the issues and distnissed the suit. The right to pre- 
empt was based on village custom and he held that the eustom 
did not exist. i i ° ` 
S s *T, A. F. D., No. 187 of 1918. 


RICHARDS, 


TUDBALL, J 


Tudbell, J. 
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IVIL ' The plaintiff appealéd urgiag that the custom of pre-emption 
al did exist and that the true value of the property was Rs. 800. 
> Since The lower appellate court decided that the value of the property 
hae was Rs. 1,509. It, thereupon, without deciding any other point, set 


è . . . 
NGH aside the decree of the first court and directed the plaint toe be 
ball, A © returned to the plaintiff for presentation in the proper court. . 
The defendants have come here on appeal from this order, and 
eit is urged that the lower appellate court should have taken action 
under section 11 of the Suits Valuation Act and ought not to 


have returned the plaint as it has done. A preliminary objection” 


is taken that no appeal lies to this Court from the order of the 
lower appellate court directing the plaint to be returned. The 
point is one which was considered by a Full Bench of this Court in 
Wahid-ullah and another v. Kanhaya Lal (1). The pgesent Code 
has made no alteration in this respect, and in accordance with that 
ruling it is clear that an appeal does lie to this Court. That case, 
moreover, is in other respects parallel to the case before us. It 
was therein pointed out that in circumstances such as those of this 


case, it was the duty of the lower appellate court to take dction | 


under clause (2) of section 11 of Act No. VII of 4§887. The lower , 


appellate court having come to the conclusion’ that | the valuation 


was Rs. 1,800 ought to have at once considered the question whe’ 


ther or not the undervaluation had prejudicially affected the dis- 
posal of the suit. (Under the circumstances of this, case this is not 
likely to have happened.) If the lower court had then found that | 
the parties had not been prejudiciglly affected and the® materials ` 
necessary for the decision of the suit were og the record (as they 
appear to be), it was clearly its duty to dispose of the appeal as 
if there had been no defect of jurisdiction in the court of *first in-, 
stance. We agree with, and are bound by, the ruling in the, Full 
Bench decision mentioned above ; and, asin that case, we set ‘aside 
the order of the lower appellate court and remand the ` case for 
disposal by it, having due regard to the provisioms of the Sits 
. Valuation Act ,as mentioned above. The costs of this appeal 


S pill abide the event. ° zi ‘é 
Appeal decweed, cause remanded, ° 
i (1) [1902] 1. L. R., 25 All, 174, . S 
e . e 
Ld N ¢ oe 
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; * SHEO DIAL 
VErSUS P 
PARBATIA AND OTHERS.® 


Praotioe—Code of Civil Procedure (Act F of 1908)—Suit by one of many joint owners 
for possession—other co-owners pro forma defendants— Form of the decree. 

In a suit for ejestment brought by one of the many joint owners of a 
property against a trespasser in which the remaining owners have been made 
defendants on the ground that they would not join as plaintiffs, the decree 
should not be for joint possession in favour of all the co-owners but ought 


simply to be one in favour of the plaintiff giving him possession on behalf 
of himself and other co-sharers and not adversely to the latter, 


OVIL 
1918 

ee ee 
December, 2. 


Piagort, J. 


Seconf APPEAL from a decree of Lala Achal Behari, Subordi- 


nate Judge of Banda, reversing a decree of Shah Munir Alam 
Munsif of Hamirpur. 


Suit for recovery of possession. 

The court of first instance dismissed the claim. 

The lower appellate court reversed the decree, 

Defendant’ appealed. 

Sarat Chandra Chaudhri, for the appellant. 

Govind Prasad and Pearey Lal Banerji, for the respondents. 
The following judgment was delivered by 


PIGGOTT, J.--The point rai®d by this Second Appeal is as to the 
pregise form of the décree which ought to be passed when one bf 
five joint owners of property sues in ejectment against a trespasser, 


*making the remaining owners defendants on the ground that they 


‘would not joih as plaintiffs. The lower appellate court has dec? 


reed the, plaintiff's claim as brought. Although the appeal before 
ine. is simply ‘on behalf of the defendant No. 1, whoehas been 
fount to have been a trespasser. I have no doubt that I have 
jurisdiction under Order 41, rule 33 of the Civil *Procedure Code 
to pass whatever decree ought, to have been passed by the courts 
” below, I do not Consider that there ought to be a decree for 


joint possession. In the first place there might be some difficulty 
-e * * B.A. No, 349 of 1918, ` 


Piggott, J. 
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“CIVIL in*executing that decree under Order 21, rule 35, clause (2) of the 

1918 Civil Procedure Code. In any case the defendants Nos. 2, 3, 4 

Seo DAE end s, who refused to join in the suit and put in no appearance 

v. in the courts below, are not entitled to comg in as decree-holders 
PARBATIA 


——  ewith the plaintiff under whatever sort of decree may be passed. 
Piggott, J. 14 has however been pressed upon me that the decree might ad- 
aan * vantageously be so modified as to make it clear that the plaintiff 
obtains possession thereunder of behalf of herself and her, co- 
Sharers, and not adversely to the latter. I think this course 
should be adopted, because it may save further litigation hereafter. 
I modify the decree of the lower appellate court by decreeing 
possession of the property in | suit in favour of the plaintiff by 
ejectment of the defendant No. 1, the plaintiffs possession to be on 
uo her own behalf and on behalf of her co-sharers, defendants Nos. 2, 
3, 4and 5 to the extent of their shares. I leave theyparties to 


. bear their own costs of this appeal. s , 
Appeal allowed. 
e 
CrvmL HASHMAT BIBI ° 
1918 versus a. x 
Decontari 2e - ? BHAGWAN DAÍ AND OTHERS.* 


Provincial Insolvency Aot (1I1 of 1907), sections 18(8), 47—Atlachment of propeliy as 
am as bs that of insolreni— Order nade before adjudicating the applicant an ingolgent— Rules 
5 e 

' of Code of Civil Procedure 1908, applicable— Orders 21, 88. , 


> e 
3 An attachment under section 13 (3) of the Provincial “Insolvenc9 ‘set, 
e is analogous to an attachment before judgment effected under Order 38 of 
the Code of Civil Procedure 1908, and the Insolvency» Acts laying down 
nô procedure to be followed, a court is bound to consider a claim prefetred 
e . to such an attgehment in the manner provided for investigation of claims 
to property attached in exeaption of decree. A party aggrieved is not 


pound, to wait so long as the receiver takes no steps to deal with the ` 
e 


property. 2 
. * F, A. F. O., No. 170 of 1913, connected with 
2 F. A. F. O. Nos. 169, 171 of 4913, 


Vou. xit} Ajan COUKT 5 


FIRST APPEAL from an order of L. Marshall, Esq., District Judge CrviL 
of Jaunpur. f $ y 1918 
One Karim Bakhsh applied to be declared insolvent, Bhagwan Hsia 
Das and others filed objections opposing insolvency on the grounds ee 
that the applicant had transferred his property in bad faith to his e PEs 
wife on 11th July, 1906, and that he had not set forth all his ; 
property in the schedule, having omitted to mention property 
purchased in the nam® of his son? Abdul Ghani, on 16th July, 1900. 
The Judge called for certain report from the Amin but ordered’ 
the said property to be immediately attached holding it to be the 
Applicant’s property and appointed the Amin to be the receiver. 
The wife and the son were no partigs to the application. There- 
upon the wife and the son put in applications praying the court to 
re-consider its order, and give them an opportunity of establishing 
their clair The Judge dismissed the applications holding that 
he had ho jurisdiction to hear the applications. 


The objectors appealed both against the order ordering the 
property to be attached and order dismissing their applications. 
The. former was nfmbered’ F.A, F.O., No. 169 of 1913 and the 
latter Nos. 170 and 171 of 1913. 


Vishnu Ram Mehta took a preliminary objection to the effect 
«that no appeal lay from an order making an attachment before 
judgment under the Provincial Insolvency Act. 


S. M. Sulaiman, having pointed out that under section 46 (3) 
, insolvency Act an appeal was allowed against every order provid 
ed leave Was obtained ; the Judges proceeded to hear the appeal. 


„The Judge had jatisdiction to hear the application. He coyld 
not order a person to be dispossessed without giving him an, 

7 opportunity to be heard. The court hasinherent power to enter- 
‘taingsuch objections. Section 47 of the Provincial Insolvency Act 
gives the court powers which it has under the Code of Civil 

° Procedures Attachment under section 13 (3) of the „Provincial 
Insolyency Act is an order similar to attachment before judgment 
under the Code of Civil Procedure. The procedure applicable ° : 

. to such attachments is the same as laid’ down in Order 21. (See @ 

i: Order 38, m7& 8.) Rule 58 of that Order gives the court power 
to entertain and investigate objections and I submit the dourt is 


bosind to do so. . a 
XH 4 


a6 HIGH COURT [A.L J. R. 
bide « [PIGGOTT, J.—The only remedy was under section 22.] 
913 That may be another remedy. ` 


NAR , The Judge must be satisfied that the property was under 
v, the contro] and management of the debtoreand he having .failed 


iGWAN 
jas. © todosoin this case his order is wrong. The effect of ‘this order 


would be that the applicants would have no remedy. 


Vishnu Ram Mehta, for the respondents. . 


e The order of the Judge in attaching the property and ordering © 
the Amin to make a report amounted to an order appointing a 
receiver. The momenta receiver was appointed the property vested 
in him and the applicant ought to have waited till the receivér did 
something against his interest. 


Mutchand v. Murarilal, [1913] 11 A. L. J. R., 979. 

Even then he could only .proceed under section: 22 of the 
Insolvency Act. i 

[Piccorr, J.—But here no receiver has been appointed. That 
is the case for the other side.] i 

This was not an order in execution. Order 21, rule 58 did not 
apply and even if it was applicable- the aggrieved party will have 
no right of appeal. His only remedy is by a „separate suit. He 


cannot even come in revision. . P- 


S. M. Sulaiman, for the respondent, was not called upon to reply. 
The judgment of the Court was delivered by 


jot, J. ` PIGGOTT, J.—These are three connected appeals arising out of e 
insolvency proceedings. Karim Bakhsh applied to the District 
Judge of Jaunpur on the 28th of August, 1912for an order adjudi- 

. cating him an insolvent. While the application was under inquiry 
the District Judge received information on the strength of which® 
*he came to the conclusion that Karim Baksh had failéd to disglose, 
or,was attempting to conceal, ‘certain immovable property be-  , 
longing te him. He accordingly passed an ordef under section e 
13 (3) of the Provincial Insolvency Act for the attachment of the 
said property, viz. shares in a tiled house and court-yard and in 

e certain trees, a zamindari: share and a portion ef a fixdd rate 
holding, as being property in the possession or under the control 5 
of Karim Bakhsh. This was ‘on the 4th of February, 1913. On 
the 8th of February, 1913, an order adjudicating Karim Bakhsh to 


. $ 
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be an insolvent was passed and a receiver was appointed. On Orvin 

the T2th of February, 1913, two persons, viz., Hashmat Bibi, wife. of 1913 

Karim Bakhsh and Abdul Ghani, minor~son of Karim Bakhshş Hasarit 

presetited separate applications to the District Judge, claiming the BIBL ` 

prdperty attached in pursuance of the order of the 4th of February, * BHaGwaN 

1913, as their own property, These petitions of objection referred ° + mo 

to Order 21 rule 58 of the Codeof Civil Procedure and purported Se J. 

7 to be made under that rule read with section 47 of the Provincial, 
Insolvency Act (Act III of 1907). Each of these applications was 
rejected by the District Judge on the ground that the provisions 
of Ortler 21, rule 58 aforesaid had no application and that the 

_only remedy open to the petitioners was either by separate suit, or 
by appeal against the order of attachment. “Three appeals have 
accordingly been presented to this Court. One is by Hashmat 
Bibi “and Abdul Ghani jointly against the order of the 4th of Feb- 
rudry, 1913, directing the attachment of the property in question. 
The other two appeals are by Hashmat Bibi and Abdul Ghani 
separately against the orders of the 22nd of February, 1913, dismiss- 
ing the objections filed by them on the 12th of February, 1913. 
These appeals haye been admitted by special leave of this Court 
under section 46° of Act III of 1907. The Provincial Insolvency Act 

‘days down no procedure to be followed by the court when effecting 
an attachment. According to section 47, therefore, the court must 
follow the same procedure as it would do in the exercise of its * 
original civil jurisdiction, and must also exercise the same powers. 
Now an attachment under sectjon 13 (3) of the Provincial Insol- 
vency Act is strictly analogous to an attachment before judgment 
effetted under Order 38, rules 5 to 12 of the Code of Civil Procedure. 
According to Order 38, rule 8 of the Civil Procedure Code a claim ° 
may abe preferred to property attached before judgment, and the, 
court is, thereupon, bound to investigate such claim in the manner 
provided? for the investigation of claims to property attached*in 
exécution of a decree for payment of money. This refers ug back 
to Qrder 21, rule 58 of the Civil Procedure Code. In our opinion 
therefere, the District Judge was bound to entertain the objections 
. put forward ‘by Hashmat Btbi and Abdul Ghani and to hold an 
imvestigation as to the walidity of the claims put forward by, them 
to, the ownership of the property attached. The necessity ‘for °- 
doing tlis at some stage ör other of the proceedings is apparent 
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BBAGWAN 
Das 
œ °?’ . 


Piggoti, J 


when we consider that, by reason of section 16 (2) of the Provincial 
Insolvency Act the property in question vested in the receiver from 
the date of his appointment, if in fact it was the property of the 
insolvent, but did not so vest if it was tHe property of Hashmat 


* Bibi and Abdul Ghani. It has been suggested before us that, efor 


this very reason, the present appellants might have waited until 
the receiver proceeded to take spme action,by way of realizing 
ethis property for the benefit of Karim Bakhsh’s creditors, and then 
might have appealed against the receiver under section 22 of Act 
III of 1907. We take note of this argument only to point out that 


this a course which was apparently open to these appellants; but - 


it does not follow that they had no right to question the order of 
attachment itself. We think for the reasons already given that 
they have this right and that their petitions of the 12th of Feb- 
ruary, 1913, should not have been rejected without inquiry. We 
accordingly accept the appeals Nos. 170 and 171 now before 'us, 
set aside the orders complained against in those appeals, and direct 


the District Judge to re-admit the petitions of Hashmat Bibi and 
Abdul Ghani on to his file of pending applications and to dispòse ot 


them. The costs of these appeals will abide the event. 
As regards Appeal No. 169 of 1913, we think it myst be formally 


dismissed, on the ground that the District Judge had before him? 


sufficient prima facie reason for directing the Attachment by his 


* order of the 4th of February, 1913. The parties wil] bear their own 


costs of this appeal. 
Appeals Nos. 170,171 allowed. 





: Appeal No. 169 dismissed. ° 
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Docomber, É- 


SARJU MISER AND OTHERS.® i 


> Agra Tenancy dct (LI of 1901, Local)—Group C, No. &&—Suit for posression of fixed o aie i 
rate tenancy—Zemindar, a defendani— Relief, possession of tenancy—Jurisdiolion. 
auey En -- A suit by a tenant against the zemindar for possession of a fixed rate 
aie, * tenancy and mesne profits on the ground that he is the reversionary heir of 
“2: -the last tenant and is entitled to possession without being obstructed by 
the zemindar is a suit under Group C, No. 82, Sehedule IV of the Tenanoy Act, 
and is cognizable by the Revenue Court and must be brought within six 
years of, dispossession 
` 





The test is to ascertain what in subatanee and reality is the relief sought ; 
e 
if that relief can be obtained on a properly worded plaint presented to a Re- 
venue Court then the jurisdiction of the Civil Court is barred. 
FIRST APPEAL from an Order of V. N. Mehta, Esq., Subordinate 


Judge of Jaunpur. 


A The facts of tke case are fully set out in the judgment. 
Defendant, appealed. 
é 
e ` Girdharilal A garwala, for the appellant. 


Kalindi Prasad, for the respondents. 
The judgment of the Court was delivered by 


PIGGÔTT, J.—The facts ofthis case as disclosed in the plaint 
may be concisely stated thus, so far as is necessary for the purpose 
of “this appeal. The plaintiff alleged that he was the next re- 
. versioner of one Ramphal who wasa tenant at fixed rate of a certain ° 
holding. Hg died leaving him surviving his widow and a widow 
of a pre-deceased son. These ladies continued in possession of 
this “holding a and were entitled to a Hindu widow’s estate therein. 
They then sold the holding toa Mahajan who in turnSold it to 
the, zamindars. Subsequently the widows died. The plaintiff, , ‘ 
three. years a after the death of the last widow,’ brought this suit in 
a Civil Court for possession Of the holding and for mesne profits, 
“St is _ugmecessary toset out the defence beyond stating that it 
was pleaded that the,suit was not cognizable by a Civil Court ‘and °. 

we *P, AF. Ó. No. 164 of 1913. 


oe 
° A 
* ° r yoy e 
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Crvu, that it was barred by limitation, because in order to decide the 
1913 "Jurisdiction of the court to hear the suit and to ascertain’ the 


BADRI period of limitation applicable the allegations of the plaint, and not 
HAGA DEAN “the nature of the defence set up, are to be considered. The-learn- 
Saru Miera ed Munsif fixed various issues but tried one only, that of limitation, , 
Piggott, J.e and holding the suit barred, as having been brought more thansix o 

2 months after the widow’s death, dismissed it. On appeal this find- 
. ing was reversed. The appellate « court held that the rule of limita- .. 
* tion applicable was twelve years and hè remanded the suit for 
decision on the other issues. The defendant has appealed from 
that order of remand. It is quite clear that if the Civil Gourts 
have jurisdiction then the twelve years’ rule is applicable, but it is 
equally clear that if the plaintiff could have obtained his remedy 
in the Revenue Courts then his suit is admittedly barred. 


The test seems to be to ascertain what in substance and re- 
ality is the relief sought. If that relief could have been obtairled 
on a properly worded plaint presented to a Revenue Court, then 
the jurisdiction of a Civil Court is barred, 


To apply this test in the present case. What i is the real remedy _ 
the plaintiff seeks? To obtain possession of a tenancy at fixed e 
rates. Against whom does he seek this relief? The zamindars. 
On what grounds? That he is the reversionary heir of the last” 
tenant, that on his death he sought to obtain pSssession but was 
obstructed by the zamindars. Under these circumstances a suit 
under Group C, No. 32 of Schedule IV of the Tenancy Act would . 
seem applicable, and if so, the suit aught to have been brought in 
the Revenue Court within six months from the date of dis- 


possession. ` - : 
We think it important to maintain for the benefit of tenarfts who ° 
: are involved in disputes of any kind with the landl6rd, the swift’ 
and comparatively inexpensive remedy provided by a suit under, 
the Tenapcy Act wherever the provisions of that* Act seam k 
reasonably’ applicable. 


e Thecase of Ram Lal v. Chunn: Lal (1) is not quite on ail fours 
e with the present case, but it shows that the provision$§’ of section 79 
of the Tenancy Act apply to cases. where theréhas been a conse 
tructivé as well as an actual er physical ejectment of thes plaintiff 

e` (1) Dba 2 ALLL J. Bu 69. ° e078 
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from his tenancy. The principle underlying that ruling seems to Orvit 
be, that where a person claiming to have succeeded to a tenancy 1913 


by right of inheritance finds that on endeavouring to take posses-* pap, 
sion of the same, his right i is denied and his possession ousted bys RASATDTAN 
the zamindar, ‘he has suffered an ejectment at the hands of: the garsu ‘MISER 
landlord within the meaning of the section, and his appropriate Piggott, J. 
remedy is by a suit under the Tenancy Actas indicated above. For °° e 
these reasons we allow this appeal, set aside the order of the 

~ lower appellate court and restore the decree of the court of first e 


instance with costs throughout. 
Appeal allowed, 


. Ga aed 
H MOHAMMAD NASIRUDDIN Civ. 
VErSUS 1913 
4 BHAGWANA AND OTHERS.* Decomber, 18 


Code of Civil Procedure (4et V of 1908), section 47—Suit for possession of house against TUDBALL, J. 
trespasser — Decree on compromise in which of defendant admitted plaintifs right on 
condition of his allowing him to remain in possession as lenant—HEffect of—Dispos- 


session of ¢enan'—Stust for. 
a 
Plaintift instituted a suit for possession of a house against the defen- 


dants whom he allegéd to be trespassers. The suit was compromised, the 
defendants admitting the plaintiff's right on condition of their being allowed 
to remain in possession as tenants on payment of rent. The defendants 
„Were to vacate whenever asked to do so. Held that the relation of land-, ° 
lord and tenant between the parties commenced from the date of the decree z 
e  Which*so far as it was capable of execution was practically executed on the 

, arising of that relation and that a fresh suit was to be broug iF it was 


desired to dispôssess the defendants, 
SECOND APPEAL from a decree of Maulvi Méhammad Shaf, ~ : 
Officiating Adettional Subordipgate Judge of Moradabad, confirme `- 
ing a decree of Babu’ Kashi Prasad, Munsif of Nagina. ` 
Application for execution ofa decree, 
"e * E, S, A. No, 543 of 3913, e 


53 


CIIL 
1913 


> 
MORANA D 
NASIRUDDIN « 


v. 
BHAGWANA 
e 


Tudball, J. 


HGH cour [A. L. J, R. 
The court of first instance disallowed the application. 
The lower appellate court confirmed the decree. . 
Decree-holder appealed. 
Surendro Nath Sen, for the appellant. ° | i 
Rama Kant Malaviya, for the respondents. 
The following judgment was delivered by 
TUDBALL, J.—This is an, appeal arising out of execution pro- 


* ceedings. The plaintiff who is the appellant before me brought 
a suit against the defendants to eject them from a house. The 
defendants contested the plaintiffs claim. The parties finally came 


toterms. A compromise was filed in court and the following decree 
was drawn up. “A decree according to the terms of the Su/ehnama 
may be prepared (contents of the compromise). The parties have 
come to terms. The plaintiff zamindar is the owner of the house. 
Let a decree for possession be given. ‘The defendants according 
to the pleasure of the zamindar will continue to dwell in the 
house on payment of an annual rent of one rupee. Whenever the 
plaintiff zamindar wishes it, the defendants will at once wacate 
the house.” This decree was passed on the Ist of August, 1905; 
In the year 1912, the plaintiff wished the defendants to vacate the 
house. But they refused to do so, Thereupon he made an appli; 


cation to court to eject them in execution of the decree. The 
court below has rejected the application directing the appellant to 
bring a fresh suit for ejectment. The question® is whether the 


appellant can put up his decree into execution and thareby ejec? 


the defendants or whether he musf bring a fresh suit. It is quite 
elear that in the former suit there was “2 contention between 

. the parties as to the ownership of the house, The parties came to 
terms, The defendants admitted the title of the plaintiff, ‘and the 

* latter in consideration thereof allowed the former to remiihe in 
possession as tenants on payment of an annual rent. The rtlatign 
between the parties which commenced to exist immediately ‘after 
the compromise is the relation between a landlord and tenants. 


Prior to that thé relation had been, if it can be called bne, that 


° *vhich exjsts between a trespasser and the true ownér of a property. 


The words dakhal ki digri farmat jawe in the’ decree simply meast 


that the court was to validate the title of the plaintiff ang no more. 


It seems to methat that decree so far as it was capable of execu- 
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tion was practically executed by the distinct change of relation 
between the parties, in the fact that the defendants continued after 
the decree to hold the property as tenants. In my opinion the. 
direction of ‘the court below is quite correct that the plaintiff should’ 
bring a fresh suit against the tenants who have refused to vacate 
after due notice. It is suggested that the present application might 
be treated as a plaint and the plaintiff allowed to make good the 
deficiency in court-feer I do not? think that section 47 of the Civil 
Procedure Code was intended to operate in a case like the present ° 
The plaint which the plaintiff will have to file will contain much 
more than is now stated in the application for execution. The 
question of notice may also arise, and it will be far better that the 
plaintiff should set forth the matter in a correct and proper method 
otherwise he will find himself landed in difficulties and lose the 
suit.’ I dismiss the appeal. In view of the circumstances of this 
case I direct that each party shall pay his own costs of this appeal. 


Appeal dismissed, 


e SUMESHWAR AND OTHERS 


? š versus 


CIVIL 


1913 
ae 
MOHANMAD 
NASIRUDDIN 
v. 
eBHAGWANA 


Tybalt, J. 


CRIMINAL 


1913 


` 
KING-EMPEROR.* November, 19. 


Criminal Prossdure Code (Act V of 1898)— Transfer of a case when to be allowed. 


Trafsfer of a criminal case should not necessarily be ordered simply 
begause an accused person thinks that he would not get an impartial trial 

* bÅ the real question to be considered is whether on the facts disclosed in ° 
tho appliontion for transfer there arises n reasonable inference that 
the Magistrate who is seized of the case may be prejudiced wittingly or 
‘unwittingly against the accused. Farcand dh v. Hanuman Prasad, `. LR., 19 
Alls, 64 ; Ram Kishan Das y. King-Emperor, 107A. L. J. R., 357, referred to. 


i e 
CRIMINAL MISCELLANEOUS APPIICATION for transfer ofa case 
under section %26, Criminal Procedure Code, from theCourt off 


Mr, Abdul Qadir Alvi, Magistrate, ist Class, Allahabad, 5 
° * Cr. Mise. No. 230-9f 1913. $ 
. e e 
6.5 .* XII 5 


Knox, J. 


CRIMINAL 


1913 


— 


SUMESH WAR 
r 


v. 


EMPEROR 
es 


Knoz, J 
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Pearey Lal Banerji, for the applicants. 
W. Wallach (Government Advocate), for the Crown. è 
The following judgment was delivered by 


Knox, J.—This is an application for transfer of a trial pending 
in the Court of Mr. Abdul Kadir Alvi, Magistrate, first class, to “the 
court of some other competent Magistrate. It appears from an 
affidavit filed on behalf of the applicants that the police sent up 
a charge-sheet (A) recommending the prosecution of six persons 
for an offence under section 420 of the Indian Penal Code. Two 
out of the six accused were produced and stood their trial before 
Mr. Abdul Kadir Alvi. The other four could not be found. The 
two who were tried were convicted, and after their conviction 
three out of the four remaining accused surrendered themselves 
and are now on trial before the same Mr. Abdul Kadir Alvi; In 
the course of his judgment in the preyious case the Magistrate 
delivered himself of two sentences, and it is these two sentences 
which are said to create an apprehension in the minds of the 
present accused that the mind of the Magistrate is prejudiced 
against them. In the first sentence the learned Magistrate says, 
“There is ample evidence on the record to show that the two 
accused and their four companions took the girl to the com- 
plainant’s house, represented her as a Brahmin and after taking 
Rs. 100 from the complainant married her to h son.” The second 
sentence is to the effect that the girl in question gave her evidence 
in a very straightforward manner. She stated that she wag, 
taken to the complainant’s houses by the two accused and their 
four companions. In both the sentences thgre is nothing to show 
that the learned Magistrate had come to any judicial finding” that 
the four persons who were with the two accused, ho were 
convicted in the first trial were any one or more of the present 
accused. There is nothing to show that the Magistrate applied 
Ris mind to any act performed by these four. accused whith 
would definitely stamp them as persons whose case had, been 
considered by Dim and about whom he was satisfied th&t. they 
were one or more of the present accused. An,, application for 
“transfers was made to the District Magjstrate and on that 
application: the District Magistrate ha$ said that he has ĥo 
ground for thinking that Mr, Abdul Kadir Alvi when tonsidering 


e 
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the evidence will in any way be affected by any remarks that he  CzinNnaL 


may have made in the previous case. Mr. Abdul Kadir Alvi him- . 1913 
self says that so far as the present accused are concerned he has aes 
not made up his mind*and is not in any way prejudiced. All eee. 


these circumstances combined lead me to the conclusion that ®ŒuPEROR 
this js a case in which I should not interfere. The learned Vakil 
for the applicants referred me to two cases, one being Farzand Ali 
v. Hanuman Prasad (Ñ and the other Ram Kishan Das v. King- 
Emperor (2), in which it has been laid down that the question 
which the court has to consider in granting transfer is not merely 


© 16n02, J 


the question whether there has been any real bias in the mind of 
the presiding Magistrate against the accused, but also the 
further question ‘whether incidents may not have happened, which 
though they may be susceptible of explanation and may have 
happened without there being any real bias in the mind of the 
Magistrate, are neverthele§s such as are calculated to create in the 
mind of the accused a reasonable apprehension that he may not 
have a fair and impartial trial., In both the cases cited there were 
some incidents which had taken place and from which it appeared 
that the Magistrate trying the case might be biassed against the 
accused. In the present case no such incidents have been put 
forward, and T feel sure that if they had existed they would have 
been put forward. elna former case, Adit Prasad and others v. 
King-Emperor, decided by myself on the 2nd of July, 1913, I 
held that transfer of a case should, not necessarily be ordered 
* simply be@ause an accused persgn thiriks that he would not get 
an impartial trial but the real question to be considered is whether 
on the facts disclosed i in the application for transfer there arises 
a ‘reasonable inference that the Magistrate whois seized of the ° 
case may be prejudiced wittingly or unwittingly against the 
accused, The only ground on which a transfer could be supported * 
in the” présent case is that it is made to appear to this Court that 
a fair and impartial enquiry or trial cannot be had in a þarțjcular 
Criminal Court subordinate to this Court. Now I find myself | . 
unable, ‘on the facts stated in the application before me to draw 
a reasonable inference that a fair and impartial enquiry or triaf > 
if this case before Mr. Abdul Kadir Alvi cannot be isd, : aroud 

tee ° = 4h) [1896] E-D. Rg i9 AIh, 64 o o> >. 


.* ` (2) [1912] to ALL. J. R; 357. 
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OrviL be unwilling to consider without stronger ground that a Magis- 
1913 trate of the standing and experience of Mr. Abdul Kadir Alvi, 
— s . . . . . 
3unnepwar if in the present trial something in the evidence gave ground for 
Hinon entertaining a doubt in favour of the accused, would be so.preju- 
S diced by his conclusion in the former case that he would ,not 
Srog: i allow the benefitof such doubt to the accused in whose favour 
© ° the doubt might arise. The application is dismissed. 
: j “pplication rejected. 
e 
e 
CrviL MANOHAR LAL 
1913 Versus : 
pigtail £ GAURI RAUTAIN.® 


Ryves,J- agra Lenancy dot (II of 1901), section 4, el. (3)—-Lanse to cut grass—Suit for 
arrears of lease-noney—Jtrisdiction— Civil and Revenue Courts. 


The defendant exesuted a lease in favour of the plaintiff, zemindar, to 
cut and graze grass.on land belonging to the plaintiff for a period of five 
years. The plaintiff brought this snit for recovery of arrears of money 
in the Court of Small Causes. Held that the suit was a sait for recovery 
of rent within the meaning of section 4 (3), Agra Tonaney Act and the Court 


of Small Causes had no jurisdiction to hear the suit. g. N.-IF. Railway v. T 
Bandhu Singh, I. L. R. 82 All, 342, Secretary of Siate v. Bindraban, 1 A. Wa 


N. 162, distinguished. 2 s 


Civil Revision from an order of Babu Jagat Narain, Judge, Small 
Cause Court of Cawnpore. 


Parmeshwar Dayal, for the applicant. "s e 
* Sheo Dihal Singh, for the opposite party. å ta a 
The following judgment was delivered by eee A 
Byvos, J. RyvEb, J.—The plaintiff who is zamindar bgought this “suit 


against the defendant to recover arrears of two years’ renter |The 
defendant had “executed a kaþuliat on the 4th of J 1906, i 
favour of the plaintiff for five years agreeing to” ‘pay’ an annua 


rent gf Rs. 21 and covenanting to cut and graze grass on, the ‘larel 
. erltered in the kabuliat, whieh runs as follows :— ° 
* Çivil Revision No. 108 of 1913. s 


VOL. Lj HIGH COURT D o 37 


‘ I have taken (a lease) specially of grass and tin (a kind of grass) on the dhia CIvIL 
(high bank) of tha tank in mauza Singhpor Shiuli, being the zamindari of Musam- | 1918 
mat Gauri Rautain, from this date for five years, that is, from 1314 Fasli to, aaa 
1818 Fasli, on an annual sum of Rs. 31 (Rupees twenty-one). Accordingly, I shall MANOHAR 
pay Rs, 21 a8 rent from year to year and shall cut and graze graas and tin as pat 
provided by the lease. I have, therefore, executed this kubuliat.” b Spa 

The suit was brought in the Court of Small Causes and it, was Lai 
contested on the ground that that court had no jurisdiction to try À. Byra. 
it. This objection wa’ over-ruled by the court which relied on the 
case of B. N.-W. Railway v. Bundhu Singh (1). The court decreed ° 
the claim with costs. In revision before me it is urged that the suit 
was que for rent as defined in section 4, clause (3) of the Tenancy 
Act. The ruling just referred to is clearly distinguishable. What 
happened there apparently was that every year the Railway 


Company sold by auction the right to.cut grass on a portion of 


the line. “I have also been referred to the case of the Secretary of 
State for India v. Bindraban (®). The facts of this case are quite 
` different, and’ it is quite clear that according to the facts of that 
case a suit could not lie under, section 93 (a) of Act XII of 1881. 
In this case I find ifvery difficult to hold that the suit is. not one 
for rent within the meaning of the Tenancy Act. I, I, therefore, feel 
constrained to alfow the application, and set aside the decree of 
„the Court of Small Causes and direct that ‘court to return the 
, plaint tó the plaintiff for presentation to the`proper court. Costs 
of this application will be costs in the cause. 
is Application allowed. 
(1) (1914p) L L. R., 32 All, 342. 


et (2 [1881] 1 A. W. N., 162. 
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ovu JAGARNATH SAHI 
1913 g versus 


lecomber, 12. KAMTA PRASAD UPADHYA. Ç 





Ryves, J. e Code of Civil Proceduro (act F of 1908), Order 9, rule 18— Conditional order setting aside 
PracorT, J decree—Condition not fulfilled—Eatension of time—Appeal from ordor—Effect . of 
conditional order, 

An ex parte decree was set aside on condition that a sum of mongy was 
paid before a certain date, „The money was tendered one day too late 
and the plaintiff refused to accept it. The court rejected an application to 
extend time holding that lt tad no jurisdiction to make any such order and 
thereupon it formally dismissed the application for setting asida the 
ex parte decree, . i 

Held that the provisions of Order 9, rule 13°do not contemplate the passing 
of a conditional order such as to have an effect analogous to that of a 
preliminary deoree in a pre-emption case. The proper order for the court 
to pass was to direct the applicants to deposit the amount on a certain day 
and after the money was deposited to have passed the order setting aside 
the decree and the conditional order passed in the oase can be dealt with 
as an order Bo passed. 


Held further that an appeal lay in this oase inasmuch 4s the order was 


an order setting aside the ex parte decree. 
. 


FIRST APPEAL from an order of V. N. Mehta, Esq., Subordinate 


Judge of Jaunpur. $ 


Application to set aside am ex pgrte decree. The cofirt below ` 


rejected the application. a 


The material facts appear from the judgment. 


Defendants appealed. ° 


Gokul Prasad and Pearey Lal Banerji, for the petitioner. * ° 


° S. M. Sulaiman, for the opposite party. . 


The judgment of the Court was delivered by œ ° 
S PIGGOTT, J.—+The appellants before us were defendants in d suit 
ia which an ex parte decree fas passed on the 12th August} 1911. 
They applied in due course under Order 9, rule 13, Civil Procedure 
Code, to have the ex parte decree set aside. * Under circumstances 
e *F. A. F. O., No 127 of 1918. i ae 


e 
Piggott, J. 
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with which we are not now concerned this application only came 
up foy disposal before the Subordinate Judge of Jaunpur on the 
31st March, 1913. After evidence had been taken the learned 
Subordinate Judge expressed himself as satisfied that the appli- 
cants had shown sufficient cause for having the ex-parte decree set 
aside. He then passed an order the first portion of which formally 
allows the application, sets aside the ex parte decree and directs 
the suit to be restored ¢o its original number for re-trial. To this, 
however, the following direction was appended, “ but the order of 
restoration will be subject to the payment of Rs. 15 as damages by 
the applicants within three days to the plaintiff? The learned 
Subordinate Judge who passed this order happened to be transfer- 
ed almost. immediately afterwards, and on the 4th April, 1913, the 
matter came before his successor. It appears that the applicants 
had neither made nor tendered any ‘payment to the plaintiffs before 
the 4th of April, 1913 on which date the money was tendered in 
court and the plaintiff refused to accept it. The question then 
arose whether the learned Subordinate Judge had_jurisdiction to 
extend the time fixed by the order of March 31st, 1913 for 
payment of this money, and in any case what orders should 
now be passed on the application to set aside the ex parte 
decree. 


The learned Judge of the court below has recorded a detailed 
order in which he Concludes by expressing his opinion that he has 
no jurisdiction eto entertain the application for extending the time 

eand also that the order dismissing the suit ex parte must now 
stand. In accordance with this judgment a formal order was 
drawn up definitely @ismissing the application to have the ex parde 
decree of August, the 12th, 1911 set aside. Hence the appeal now 
before us. It was contended at the outset on behalf of the respon- 
dgnty‘that no appeal lay, as the order under appeal was merely ane 
order refusing to extend time, for which no appeal is provided. 

It is admiétede that an appeal lies from an order rejecting, though 
not from an ord@r allowing, an application under Order 9, rule 13; 
but it was contended on behalf of the respondertt that the only 
order passed usder the provisions of ‘Order 9, rule 13, was the orde 
conditionally granting the application. It seems to us that the 
appeal before us is in substance and Jeality an appeal against the 
formal order which fotlowed on, the judgment of April, the 12th, 


Crvin 
1948 
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Piggott, J. 
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Cvit 1913, by which formal order the application for setting aside the 
1913 ex parte decree was finally disallowed. We are, therefore, satisfied 
Jagarwary that an appeal does lie. 
ars The next question is as to the jurisdiction of the learned Subor- 
pon * dinate Judge when on the 4th April 1913, the money directed to. 


UrapaYa e be paid as damages was tendered by the applicants, one day 


Piggott, J. 


after the prescribed time. Itseems to us that the provisions of 
Order 9, rule 13, do not contemplate the passing of a conditional 
order such as to have an effect analogous to that of a preliminary 
decree in a suit for pre-emption or on a mortgage. The proper 
order for the learned Subordinate Judge to have passed on March 
31st, 1913 if he desired to putsthe applicants to terms in the man- 
ner in which he did, would have been an order directing that the 
applicants should deposit in court a sum of Rs. 15 on or before 
the 3rd of April 1913, and that their application should then be 
put up for final disposal. In our opinion*the order actually passed 
can only be dealt with as one having substantially the effect stated 
above. On the order as passed, the application to have the ex parte 
decree set aside was not finally disposed of, and a further formal 
order of some sort or kind remained necessary to be passed 
after the expiry of the time fixed by the court. | 


The case is in our opinion in no way analogous’to such a case, 
as that of Suranjan Singh v. Ram Bahal Lal (2) in which it was 
held that section 148 of the Civil Procedure Code does not authorise 
the court to extend-the time fixed by the decreé for payment of 


purchase money in pre-emption cases. ° 
We are unable to treat the order of March 31st, 1913 as having 
the effect of such a decree. In our opinion the learned Subdrdi- 
` nate Judge on the 4th April, 1913 was still seized of the original, 
application under Order 9, rule 13, of the Civil Procedure Lode, 
and had power to pass suitable orders in respect ofthe same.” He 
could extend the time fixed for the payment of the _ Prescribed 
damages, *provided good cause were shown, unger the powers , 
- recognised by segtion 148 of the Civil Procedure Code, or heecould 
proceed to pass a fresh condifional order, setting aside thé decree 
upon ternfs, in place of the order of March 31st, 1913, which had 
become ineffectual through the failure of the applicants to comply 


strictly with the prescribed conditions. E ° 
(1) [1918] 11 A. L, J. R, 950 ` 


r 
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_ We are, therefore, clearly of opinion that the order in. appeal Givin 


— 


before us, that is the order disallowing the application to have the 1913 
ex-parte decree set aside, dated the 22nd April, 1913, should not ate 
be alowed to stand.* We order accordingly, and we return the Sant 
case to the court below, directing the learned Subordinate Judge® Kamra 
to re-admit the application under Order 9, rule 13, on to his ‘file ofe , Toe 


pending applications, and to consider it on its merits, which he has 


o. . e 5 Esggoit, d. 
not yet done, the application of the 4th April, 1913, made on behalf * 
of the present appellants to pay into court on that date the sum 
ordered to be paid a damages. He should then proceed to pass 
sucheorders as he may deem proper. 
Appeal decreed, cause remanded. 
a 
RAGHUNATH KUNWAR (Plaintiff) . QIL 
: E versus 1913 
HANKAR SINGH AND OTHERS FF aa 
S S (Defendants.) PET 
Prac'ice—dMorigage a enorigagec not impleaded—Suit by sul.sequent, = 
° morigages. peace 
BANERJI, J. 


Suit upon a mortgage of 1838). There was a prior mortgage, on the same 
property, of 1878. _In the suit on the latter mortgage the subsequent mort-, 
gagee was notimpleaded. It was decreed and the property was sold in 1896. 
In the suit upon the subsequent mortgage the question to be considered was as 
to the form of thedecree to be passed. , Held, that the principle to be followed 
in Buch cases was to place the puisne incumbranser, whom the prior incum- 
brancer negie&ted to make a party, in a3 nearly as possible the position he 
would have been in if he had been a party to the suit of the prior Incumbrancer, 
Held further that the proper ordey to be passed was to have an account taken 

- of the amount due og¢he prior mortgage up to the date of obtaining posses- - 

“sion, and failing it up to the date of sale to the transferee and declare the 

*puisne mortgagee entitled to redeem upon payment of the amount 80 aBcer- e 
tained, and not to call apon the prior incumbrancer for an account of the 
profits he has received subsequent to the sale. Dip Narain Singh v. Hira Singhe Š 
LL. R. 19 All., 527, Phulmani Chaudhrani v. Nageshar Prasad, I. L. R., 33 

$ All ; 370, ang Manoharlal v. Ran Babu, I. L. R., 34 All, 333, referced to. 


Errst APPEAL from a decree of Pandit Mohan Lal Hikki, Sub- 


ordinate Judge of Cawnpore. e > ° 
Claim for tecovery of mongy. ° p ° : 
e The court of first instance decreed the claim. 
‘ * F, A. No. 265 of 1911. Ka 
e as e e. 
wn $ XU 6R, . 
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The necessary facts of the case are set out in the judgment. 
Plaintiff appealed. i 
B. E. O'Conor and Damodar Das, for the appellant. 

Sundar Lal, for the respondents. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This and the connected appeal No. 302 of . 
«1911 arise out of a suit on foot ofa mortgage, dated the 5th of 


September, 1881. It appears that there had been a prior mort- 
gage, dated the t4th of January, 1879. On foot of this prior mort- 
gage a suit was brought and a decree obtained and the property put 
up to sale sometime about the* year 1896. To that suit the mort- 
gagee in the mortgage of 1881 was not made a party and the sub- 
stantial question in the present appeal is as to the proper order that 
should now be made. On behalf of the appellant it is contended 
that the mortgagee in the mortgage of 1881 should be entitled to 
call upon the purchaser to account for the profits from the year 
1896 up to the present time, and that if this was done it would be 
found that the mortgage of the 14th of January, 1879 had been 
discharged so far as it affected the property which is sought to sel] 
in the present suit. On the other hand it is contended by the res- 


pondents in the present appeal, who are the appellafts in the con-. 


nected appeal that they are entitled to have anaccount taken of 
what would be due upon foot of their mortgage from the date 
thereof right up to the present time, or in the alterifative that they 
should be allowed the amount of the purchase money they paid in 
the year 1896 and interest thereon. In our opinion the proper 
order to make in a case of this description is tò direct a calculation 
of what was dueupon foot of the prior incumbrance up, to ‘the 


. e 
date of the taking over of possession upon sale (or if that date can- 
hot be ascertained the date of sale),and the puisne incumbrancér 


should be declared entitled to redeem upon payment of the arhounf 
so ascertf{ned. Weare clearly of opinion that the prior incum- 
brancer ought not to be called upon for an account of the profits 
which he has received subsequent to the sale. This in principle 
Was the view taken in the case of Dip Narain Singh v. Hira Singh (1), 
In the case of Phulmani Chaudhrant v. Nageshar Prasad (2) accounts 


. (1) [1897], 1. 1.4R.. 19 All, 527. Š 
° (2) [1911] I. L. R., 83 All., 870. a 


O 
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were directed to be taken upon this basis in order to enable the 
coyrt to make whatit considers a proper decree. See also the 


CIVIL 


1913 


issues referred in Manoharlal v. Ram Babu (8). The real principle py gtunara 


upon which, in our ‘opinion, the decree- should be drawn 
up is to place the puisne incumbrancer, whom the prior incum-., 
brancer neglected to make a party, in as nearly as possible the posi- 


KUNWAR 


SHANKAR 
SINGH 


tiôn he would have been in if he had been made a party to the suit “Pehara, 0 J. 


of the prior incumb»ancer. Tiñs principle we think is carried out 
in making the order in the form indicated above. In the present 
case thes court below has declared what was the proportionate 
amount due on account of the prior mortgage (having regard to the 
value of the property now sought to be sold as compared to the 
value of the rest of the property comprised in the prior mortgage). 
This we think is correct. It Fas allowed interest up to the date of 
the taking of possession by the auction purchaser on the sale in 
1896. - This we think ig quite correct, and we accordingly dismiss 
the appeal with costs. We extend the time for opayment by the 
plaintiffs to four months from this date and we direct that upon such 
payment being made the defendants will have a further period of 
two months for payment of the amount so paid by the plaintiff as 
well as the amaunt due on foot of their own mortgage, and to this 
extent the decree of the court below is varied. 


Appeal dismissed, 
(3) [1912] L L. R., 34 AlL, 323, at p. 330. 
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aus BHOLA NATH (Defenfant) . 
A 4 versus 


conber, 2. e p 
-a GHURE AND OTHERS (Plaintiffs).* 


-o 
Jurisdicuon— Cnt Court—Suit for profits of Sir by one sir “holder-- Limitation dot (LX 
* of 1908), section 80—Compromise—ddnission of right. 


ANERJI, J. 


The parties were the joint owners of the holding in dispute. Tho interests 
of the predevessors-in-title of the plaintiffs were sold nnd purchased by the 
defendant, and he, thereupon, becume an exproprietary tenant Of the 
holding. The parties were rccorded as joint sr holders up to 1896. ‘Ina 
compromise filed in a litigation between the parties in 1909 the defendant 
admitted the plaintiffs’ right to the sir. In a suit for damages for being 
kept out of possession of the holding, held, that tho Civil Court had juris- 
diction to hear the case inasmuch as it was a suit for profits of immovable 
property which had been wrongfully withheld from the plaintiffs. Held 
further, that tive compromise filed in 1909 was an admission of the plaintiffs’ 
right aud the suit was not barred by limitation. 


SECOND APPEAL from a decree of Babu Slfekhar Nath Banerji, 


Second Additional Subordinate Judge of Agra, reversing . a decree 
of Babu Raja Ram, Munsif. 


Suit for recovery of profits. 

The court of first instance dismissed the claim. 
The lower appellate court reversed the decree. eè 
Defendant appealed. 

J. N. Chaudri and Benode Behari, for the appellant. 


° Shiam Krishna Dar, for the respondents. 
* The material facts appear from the judgment and also the , 


following order of 7 


Difin, J. i GRIFFIN, J.—The plaintiffs in this case sued to “recover a 
certain sum of money as compensation for the lass ipcurred by 
them by being kept out of possession of their sRare in cestain 
holding in which they alleged that they and the defendant were 
cg-tenants. In the first paragraph of their plaint they -allege 
that the pérties were occupancy tenants in equal shares of holding 
No. lg comprising 44 oe 19 biswas “of land in a certain’ 
e . A. No. 412 of 1912, $ 
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' village. Then the plaintiffs went on to say that the defendant 


t 
4 


is the zamindar of the land aforesaid. The suit was contested 


by the defendant on various grounds. The first court held that BHOLA N 


the suit should be dismissed on the grounds that it was not 
cognizable by a Civil ‘Court that it was barred by limitation, 
that’a certain document called a twelve years’ statement is not 
shown to refer to the land in suit, and that a compromise filed 
by the plaintiffs is notealso show to refer to the land in suit. 


On appeal the lower appellate court took a different view from ° 


the court of first instance on all these points and decreed the 
the suit. - The defendant comes here in second appeal. The case 
does not appear to me to have been yery satisfactorily tried by 
the courts below. The courts below have not attempted to 
ascertain the exact status of the parties in relation to the land 
in suit. It is not clear how the defendant could be a co-tenant 
with the plaintiffs while atthe same time he is zamindar. Possibly 
on further enquiry the matter might receive elucidation, The 
lower appellate court while holding that the twelve years’ 
statement and the compromise*do refer to the land now in suit 
gives ‘no reason for its finding and does not explain why it differs 
from the court of efirst instance. In view of the very definite 
finding the lower appellate court should, before holding that these 
documents had reference to the land in suit, have given distinct 
reasons for that ffhding. In second appeal I do not wish to go 
into evidence and it appears to me that the proper course would 
be to send issues to the court below which would have the effect 
of clearing’ up the points which are at present somewhat in doubt. 
I refer the following igsues to the court below for determination :. 


(1) Whether the statement called the twelve years’ statement 
kas reference to the land now in suit? If so, what does that 
statenfent prove? 


, Similarly with regard to the compromise of the 28th June, 
1910—Does that, compromise refer to the land in sut, and if 
so, what is its effect ? 


I also require a finding as to the «exact status of the parties, 


in regard to fe land now in suit. ‘Such further evidence as may 
obe necessary for detérmination of the issues :emitted may be taken. 
On receiptof the findings ten days willebe allowed for objections, 


(o 


CIL 
1933 


NATH 


Ct, 
GHURE 


Griffin, J. 


oy 


CIVIL 


BHOLANATH 


49138 


G. e 
GHURK 


Banerji, I 


do Hieu COURT [A. L. J. R. 


The following judgment was delivered, on receipt of findings, by ` 


BANERJI, J.—In this case issues were referred to the court below 
by Mr. JUSTICE GRIFFIN for the elucidation of the facts of the case 
which had not been clearly found by either of the courts below. 
Those facts were also incorrectly stated in the plaint by the plain- 
tifs. The facts as now ascertained are tbese :--The holding in 
dispute which is 44 bighas 19 biswas in area originally formed 
the sir of two persons, Meghraĵ and Hira*Singh. On the 28th of 
September, 1880 the interests of Meghraj were sold by auction 
and were purchased by the defendant, Bhola Nath. On the 2oth 
of November, 1880 Hira Singh’s interests were similarly sold, and 
Balwant, the predecessor-intitle of the plaintiffs purchased them. 
In the twelve years’ statement prepared in 1303 Fasli and 1304 
Fasli this land was entered as the sir of Bhola Nath and Balwant, 
and it continued to be so entered till the 8th of Juné, 1896, on 
which date Balwant’s interests in the aamindari were sold by, him 
to the defendant, Bhola Nath. Thus a half share of the land in 
question became the sir of Bhola Nath, and the other half the 
exproprietary holding of Balwant. The plaintiff's casé is that 
Balwant and Bhola Nath jointly cultivated the land, each taking 
a half share of the profits, and that the plaintiffs are therefore e 
entitled to their half share of the usufruct of the land for the years 
1315, 1316 and 1317 Fasli. They brought the suit out of which, 
this appeal has arisen for recovery of their share of the usufruct 
which they stated to be Rs. 168-11-9. In the plaint the plaintiffs 
wrongly stated that the land was the occupancy holding of them- 
selves and Bhola Nath. As a måtter of fact, as I have pointed 


eout above, it was originally the str of Blrola Nath and Balwant, 


and subsequently after the sale of Balwant’s interests to Bhola 
Nath, half of it was the str of Bhola Nath and the other half, the 


e exproprietary holding of Balwant. The court of first fystance 


dismissed the suit holding that it was not cognizable by, the Civil, 
Court. eThis view of the learned Munsif was elearly erroneous. e 
The’ suit was not by one co-sharer against anofher for hig share 
of the profits*of the zaimtndart, nor was ita suit by a tenaft who 


ehad been wrongfully dispossessed for compenéation for such 


wrongful dispossession. It was really a euit for the profits of 
immovable property which had been wrongly withheld from the 
plaintiffs. Tht lower appellate court camt to the finding that the *- 
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` plaintiffs and Bhola Nath were co-tenants of the land in suit. Civ. 
For the reasons I have already stated that finding was also erro- sod 
neous inasmuch as Bhola Nath is the zamindar and not the pyopanacn 
tenant of any portion of the land. He holds half of it as his sfr. eee 
+ The, lower appellate court, however, made a decree in the - EE 
e plaintiffs favour for a portion of their claim. When the case was RN 


sent down to the court below under the order of Mr. JUSTICE GRIF- 
FIN the lower appellafe court came to the finding that the plain- 
tiffs or their predecessor, Balwant, did not actually cultivate the land 
for a large number of years and apparently for a period exceeding 
twelve years. On this ground it is contended on behalf of the 
appellant that the plaintiffs not beimg in possession their claim 
ought to have been dismissed. In my opinion this contention is 
without force and for this reason Balwant was entitled to the 
possession of half of the land as his exproprietary holding and 
therefore he had a right to ħalf of the profits arising from the land 
after deduction of the rent which Bhola Nath was to get from him 
for his exproprietary holding. „No doubt Balwant and after him 
the plaintiffs have not eultivated the land. But by reason of their 
not doing so their right has not become extinct inasmuch as we 
* find that on the 28th of June, 1909 (not 1910 as is stated in the 
jydgment of the court below) the parties to the present suit in a 
* litigation then pending in a Revenue Court entered into a com- 
promise by which it was agreed that the present plaintiffs should 
continue in poss@ssion as before and pay to Bhola Nath a rent 
óf Rs. 55 per annum. It has been found that this compromise 
relates to the land now in suit as did the litigation in which the 
compromise was filed.*° This compromise was an admission by the 
defendant, Bhola Nath of the right of the plaintiffs in respect of 
the holding, and therefore the title of the plaintiffs had nat become 
extincé in the vears to which the present suit relates. The fact of 
- their net actually cultivating the land during those years does not 
. deprive thent of their right to the profits of those years wltich, were 
wrongly withheld from them by the defendant. The court below 
has come to a finding as tothe amount of the profit and has made ° s 
a decree for thate amount. That is a finding of fact which must® 
bg accepted in this appegl. The result, therefore, is that this appeal 
fails. It i§ accommnely, dismissed with costs. . 


K Appeal dismissed. 
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KISHAN NARAYAN AND ANOTHER (Defendants) 


: versus 5 


RAM BAKSH (Plaintiff).* 


BANERJI, J.e Priéchos—Procedure — Pures uyrceing to abide by the resli of the local inspuction — 


Banerji, J. 


staquiry by a partioular offiser presiding —Inspeotion note left by that officer— His 
successor to iry the case himeett. i 
Whero the parties to u case agreed not to give oral evidence but $o abide 
by the result of the inspectjon of the locality or any local euquiry by the 
officer who was then presiding ovur tho voart and thut officer recorded a note 
of-his inspection but was transferred before delivering jadgment, held, that his 
succes jor was not co.npetent to decide the case on the basis of that inspec- 
tion nute but was bound to try the case himaelf. : 


SECOND APPEAL from a decree of Austin Kendall, Esq., District ` 


Judge of Cawnpore, confirming a decree of Babu Banwari Lal, 
Munsif. . 

Suit for removal of certain obstruction from a pathway and for 
injunction. ; 

The facts of the case are set out in the judgment. 


‘The court of first instance decreed the claim. 


The lower appellate court confirmed the decree, 
e 


Defendants appealed. 
Purushottam Das Tandon, for the appellants. 


Gulsari Lal, for the respondent. s 


The following judgment was delivered by . 


BANERJI, J.—There has been no legal trial of this case, gnd on 
this ground it should in my opinion be remanded to the court of 
first instance. The suit was one for the removal of certain obstryc- 
tions fo aspathway and for an injunction. The 26th February, 1913 
was fixed for the hearing of the suit after issues had beeneframed 
on a previous “date. On the 26th February, 1913 thé, parties 
“stated that they would not adduce oral evidence ‘but would abide 
by the result of a local inspection to be made by the learned 
Munsif and any local enquiry which he might deem it necessary 


#9, A. No, 821 of 1913, att 
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` to make. The Munsif visited the locality on the 16th of March, 


1913,and on the 17th of March, which was the date fixed for the 
decision of the case he recorded a note of his inspection. He did 
not deliver judgment but adjourned the case to the 10th of April, 

for delivery of judgment. Why he did not deliver judgment at 
oncé and why he fixed such a long date does not appear from the 
recotd. On the Ist of April, that Munsif was transferred, and his 
successor took up the case on the ioth of April, the date fixed 
for delivery of judgment and on the basis of the inspecticn note of 
his predecessor decided the case. This in my opinion was ‘an 
irregular and incorrect proceeding. The parties had agreed to 
abide ‘by the inspection of the locality by the gentleman who was 
the Munsifon the 26th of February, 1913. They did not agree 
to accept the result of an inspection made by his successor. Asa 
matter of fact his successor never inspected the locality but decided 
the case upon the inspection note of his predecessor. It is difficult 
to say what the inferences and the opinion of the Munsif who 
visited the locality would have been if the case had been argued 
out before him. The suit was decided against the defendants and 
they appealed. The lower appellate court was of opinion that the 
defendants were gstopped from contending that the court should 
have decided the’ casé after recording evidence. This view is in 
my judgment erroneous. No question of estoppel arises. As I 
have already said tle parties agreed not to give oral evidence if 
the officer who was then presiding over the court visited the locality 
and drew his inferences from such visit and from any local inquiry 
which he *might make. The Munsif who visited the locality not 
having recorded a judgment embodying his decision of the ques- 
tiong then before the court, his successor ought to have tried thé 
Gase himself. As this was not done, there has not been a legal 
trial qf “the case. I allow the appeal, set aside the decrees of the 


court? below, and remand the case to the court of first instance i 


with direttions to re-admit it under its original number in the 
register and disppse of it according to law. Costs here and hjther- 
to will be costs in the cause, 


Pa w Appeal decreed—Cause remanded. 
e . 
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E: 
SURAJ PRASAD VAISH (Plaintiff) i 
versus 
KING-EMPEROR (Defendant).® 


Code of Criminal Procedure (dot V of 1898), section 620—Transfer—Magistrate’s duty 
to make enquiries before putting cerlain questions— Questions prejudicial 10 accused 
put on insuficient ground— Ground for transfer. 

On the assurance given by his police peshi clerk a Magistrate asked the 
witness whether the accused in a case had ever been challaned in any badmashi 
oase, held, that it was improper for a Magistrate to put such a question unless 
he had satisfied himself on the highest and best information that there 
was some real foundation for the facts mentioned in the question and that 
an assurance received from a police peski clerk was not a sufficient ground 
for putting such a question. The conduct, of the Magistrate putting the 
question gave a sufficient cause to the accused to apprehend that a fair 
and impartial trial will not be held by that Magistrata and it was a good 
ground for the transfer of the vase trom his court. 


CRIMINAL MISCELLANEOUS APPLICATION for transfer (under 


section 526 of the Code of Criminal Procedure) of a case from the 
Court of Chaubey Saligram Pathak, Magistrate Ist Class, Etah. 


C. Dillon, Satya Chandra Mukerji and Girdhartlal cee 
for the applicant. e 
W. Wallach (Government Advocate), for the Grown. 


The following judgment was delivered by . 


KNOx, J.—Babu Suraj Prasad Vaish, has applied to this Gout 
for the transfer of a case pending against himfin the Court of Chaube 
Salig Ram Pathak, Magistrate of the first Class, Etah, One of 
the grounds taken in the affidavit on which the appligation for 


° transfer is based is set out as follows -—‘ That on the 29th of Sep- 


tember, Lala Kanhya Lal, a big trader of Kasganj was .examined 
as a wittfess for the defence. That at the close Of His examina- 
tion the learned Magistrate asked the said witness whether the 
two accused had ever been challaned in any badmashi case.” I 


*called upon the learned Magistrate, for a report a#’to the “quarter 


from which he received the assurance that*a case of being a bad 


character had ever been jnstituted against either Rabu Suraj 
e * Cr. Mis, No. 228 of 1918. a tae 


nate © sea 


i reo i i 
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Prasad or Babu ‘Lachman Prasad. In reply the learned Magis- 
trate, says that he received this assurance from the police peshi 
clerk attached to the court. Under the circumstances the ques- 


tion asked by the Magistrate was in the highest degree an> 


improper question and I am surprised that any Magistrate 
should have allowed himself to have put such a question 
unless he had satisfied himself on the highest and best inform- 
ation that there was Some real foundation for the facts mention- 
ed in the question. I do not consider that an assurance received 
from a police pesi clerk -attached to the. court was a sufficient 
grotind for putting such a question. The learned Magistrate goes 
on in his explanation to add some durther remarks which were 
never asked for by this Court and they are highly improper. It 
would have been well for the Magistrate before putting the question 
to have made some enquiries which he now says he made and had 
satisfied himself by sending for the register and seeing whether 
it was the case that at the present time there was any ground 
for the imputations suggested in the question. Sufficient ground 
has begn shewn that there is cause to apprehend that a fair and 
impartial trial will not be held. Therefore, I direct that the case 
. be transferred front the court of Chaube Salig Ram Pathak to 
the court of the District Magistrate of Etah who will try the 
case himself or have it tried by some Magistrate other than 
Chaube Salig Ram Pathak, who may be competent to deal with 
the case. ° 


° A Case transferred. 
. ° ` bad 
; . 
° ° 
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THAKUR DIN (Plaintiff) 
` versus . 
SEETLA SAHAI AND OTHERS (Defendants).* . » 


Hindu Law —Joint Hindu fanily—Agroenent io sell joint family property by one 
brother wh the other brother’s consent, binding, 


One only of the two brothers, who ure both members of a joint Hindu 
fumily cun with the consent and authority of the other agree to transfer pro- 
perty belonging to both and such agreement is binding as against a abso- 
quent salo of the same propegty made bs both the brothers. 

APPEAL under section 10 of the Letters Patent from a judg- 
ment of MR. JUSTICE SIR HARRY GRIFFIN (reported in 11 A. L. J. R., 
456), reversing a decree of Maulvi Muhammad Shafi, - Judge 
of the Court of Small Causes, exercising the powers of a Sub- 
ordinate Judge of Allahabad, who reversed a decree of Maulvi Tufail 
Ahmad, Second Additional Munsif, . 


Suit for possession of a house. ° 


The court of first instance dismissed the claim. The lower, 


appellate court reversed the decree. The Hon. Mr. JUSTICE SIR 
HARRY GRIFFIN reversed the decree of the appellate court. ° 
3 


Plaintiff appealed. 


The facts of the case are fully set outin the judgment of 
GRIFFIN, J. reported in 11 A. L. J. R., p. 456. s 


Tej Bahadur Sapru, for the appellant. 
Satish Chandra Banerji, for the respondents. s 
The judgment of the Court was delivered by e 


RICHARDS, C. J.—We are quite satisfied that the lower ap- 
_ pellate court intended to find and did find that the sale made to 


the plaintiff was made with the full consent of hoth, the brothers., 


Upen this finding the decree of the lower appellate cowt was 
correct, and the decree of the learned Judge of this Court was 
not correct. We accordingly allow the appeal, set aside the 
decree of this Court, and restore the decrec of the lower appellate 


coust with costs of both hearings in this Court. i = 
` R e $ AppeaPallowed. 
*L. P. A. No. 6l of 1918. é 
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Code of Cicit Procedure (Act XIV of 1888). sors. 108 and 108—(Act V of 1908), ser. e 
11— Dis nissal of suit for dafant—Subsequoni suiton diferent cause of actton— 
Res jndicata 


BINDRABAN AND ANOTHER (Plaintiffs) 
UCrsus e 


MOT! AND ANOTHER (Defendants.) * 


The present snit was by a co-sharer against another for arrears of rent. 
The defence was that the land wos held by the defendant as sir and not as a 
tenancy. In a previous guit between the same parties, for arrears of rent 
with respect to the same land but for a different period of time the same 
defencg was set up asin the present conso. That case, however, was diswissed 
as the plaintiff did not appear onthe day of the hearing. The defendants 


. in the present case contemded that the dismixsul of the former suit operated 


as res judicaia. Held, that the dismiszal of the former suit for default of 
appearance on the part of the plaintiff could not be regarded as involving 
a fimling in favour of the defendant on the question of facts raised by him 
ahd could not opernte as res judicata ; nor could it prevent the plaintiff from 
maintaining the present suit for arrears of rent foru period subsequent 
to the former suft and based’ on a different cause of action. Chand Koer 


t. Partab Singh, I, L. R , 16 Cal., 98 (P. C.), foliowed. 
SECOND APPEAL frum a decree of A. Subonadiere Esqr., District 


Judge of Aligarh, reversing a decree of Babu Tirbeni Sahai, Assis- 
tant Collector əf the First Class. 


Claim for recovery of money. 


- The court of first instance decreed the claim. 


‘The lower appellate court reversed the decree. 
Plaisitiffs appealed. 
Gulsari Lal, for the appellants. 
Tej Bahadur Sapiu, for the respondents. 
° 


. e 
‘The followiag order was passed by en 


PÎGGOTT, J.— In this case two plaintiffs sued two defendants for 


arrears of repg in respect of certain land. It is an admitted face 

that the plaintiffs agd defendants are all of them co-sharers in the 

Snahal or patti to which this land appertains, Whether thtre are 
ay y © #5: A No. 1446 of 1912. e 
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or are not Other co-sharers as well is not equally clear but there is 
no distinct reference to the existence of any other co-sharer in the 
pleadings. The defendants replied that they did not hold the 
land in suit as tenants of the plaintiffs, but hat the land was their 
own sir. The court of first instance found against the defendants 
on this point and decreed the claim as brought. The learned 
District Judge has reversed that finding on appeal; but the ques- 
tion is whether his decision on tħis point isenot based on an error 


° of law. The judgment of the lower appellate court begins by 


discussing the evidence'on the record at some length. It appears 
that the land in suit was at one time the tenant holding of Thauna 
the father of the defendant, Moti. Against this Thauna the plain- 
tiff, Bindraban, took proceedings in ejectment under the provisions 
of the N.-W. P. Rent Act of 1881. Although Thauna contested 
the notice of ejectment thus served on him, the question was decid- 
ed against him and he was ordered tq be ejected. Bindraban- 
then seems to have granted a lease of this land to certain other 
persons not concerned in the present litigation. But it is clear 
that these lessees either never obtained possession under their 
lease, or abandoned such possession as soon as their right "to it 
was contested by the descendants of Thauna. In view of the 
finding that Thauna was all along a co-sbarer in the mahal along 
with Bindraban, it would seem that, whatever right Bindrabar’ 
might have had to eject Thauna from his posession as tenant, it 
would not follow that Bindraban alone without the concurrence 
of Thauna or of other co-sharers in the mahal, was entitled to grant. 
a fresh lease of the land. In any case it appears that the land in 
suit somehow or other passed into the sepayate cultivation of the 
two defendants, Bulwant and Moti, the latter of whom is a son of 


” Thauna. The real question in issue is whether these defendantse 


eobtained this land and have continued to hold it, under a cofitract 
of lease from the other co-sharers of the mahal, or whether they 
took possgssion of it as AAud kasht land in their capacity of cd- 
sharers of* the szahal, The record shows that as Ing ago as 1904, 
the plaintiffs were again taking proceedings to eject the deferidants 
from this land. These proceedings ended in a compromise ewhich 
left the defendants in possession, But subject,apparently to some 
sort of an agreement on the part of the latter to pay rent for the 
same. After thia the presen? plaintiff sued the present defendants 
ee 
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for arrears of rent in respect of this land. That suit came up for CivIL 
hearing on the 24th of April, 1908 and, therefore, its trial was sub- `’ 1913 
ject to the procedure laid down under the former Code of Civil- BiNDRABAN 
Procedure (Act XIV of,1882). When the suit came up for hearing v. 


MoT 
one of the two defendants was present, but no plaintiff appeared, = — 
The defendant who did appear denied the plaintiffs claim tq re- Fae K 

. © eo 


cover rent and set up the same plea which has been raised in the : 
present suit, namely, that the lant in suit was the sir holding of . 
himself and his co-defendant. The court could not, howeyer, ° 
under the circumstances proceed to try and determine this issue. 
Under the provisions of section 102 of Act XIV of 1882 it was 
bound to dismiss the suit, and the osder which it proceeded to 
pass to that effect can only be regarded as having been passed 
under section 102 aforesaid The result of this was to preclude 
the plaintiffs from bringing a fresh suit in respect of the same 
cause of action, that is to gay, for the recovery of the arrears of 
rent claimed in that suit. I cannot, however, agree with the learned 
District Judge that the dismissal of this suit can be regarded as 
involving a finding jn favour of the defendants on the question 
of fact raised by their written statement or can operate as res judi- 
cata under section 11 of the present Code of Civil Procedure. The 
Privy Council ruling in Chand Koer v. Partap Singh (1), seems 
quite clear on this point, and, as I have already remarked, the court 
cannot be said to have determined any issue in favour of the 
defendants whea all it could do by law was to take note that the 
plaintiffs did not appear, that the defendant who was present did 
not admit any part of the plaintiffs’ claim, and thereupon pass an 
order dismissing the sit. I am equally clear that the provisions 
of section 103 of the Code of Civil Procedure of 1882 would not 
eperate So as to prevent the plaintiffs from maintaining the pre- 
sent stit, which is in respect of arrears of rent alleged to have 
accrued due subsequently to those claimed in the former suit, and 
is*not therefore,based on the same cause of action. Ifthe learned 
District Judge thad said that he regarded the failure of the plain- 
tiffs to’ prosecute the former suit as an important piece of evidence + ° 
against them, gpd that upon a review of the evidence as a whole 


(including this circymstance),* he came to the conclusion that the 
defendants were not hofding this land as tenants of the plaintiffs, 
2 (1b[1288] T. I. R., 16°Cal., 98, e : s; 
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there would probably have been no second appeal at all. The 
District Judge has, however, treated this decision of the 24th of 
April, 1908 as “ conclusive ” and as “ binding against the plaintiffs.” 
I can only take him to mean that he wag of opinion that this 
decision of the 24th April, 1908 was a determination on the “merits 
of a point in issue between the parties and, therefore, operated’ as 
res judicata against the plaintiffs. Being unable to concur in this 
view I cannot accept the decisio® of the lower appellate court as 
it stands. Although I have considered the question whether it 
might not be advisable for me to record a finding of fact on the 
evidence as it stands, I am not disposed on the whole to adopt 
that course, but prefer to rergit an issue for determination by the 
lower appellate court. The point for determination is whether 
the defendants are holding the land in suit as tenants of the 
plaintiffs, or whether they took it into their cultivation, and have 
continued to hold it since, in their capagity of co-sharers in the 
mahal. I remit this issue to the Jower appellate court for deter- 
mination within three months, In the event of either party desir- 
ing to tender fresh evidence on this issue the lower appellate court 
is at liberty either to receive this evidence itself or to remand the 
case to the court of first instance to record this evidence ; but it 
should record its own finding. On receipt of the finding ten days 
will be allowed for objections. ° f . 


` On receipt of the findings the appeal was dismissed. 


of ppeal dismissed. 
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FULL BENCH. 


© e 
LUTAWAN AND OTHERS (Plaintiffs) Crvin 
versus e 1918 

LACHIYA AND OTHERS (Defendants).® ` Docomber, 1. 


Code of Civil Procedure (det V of 1908), Order 32, rule 7, Sch. II, paras. 15, 16— RICHARDS, 
Decree passed in accordance wlth uward—No objection taken before first court as to C. F 
reference being illegal- Appeal—dgreement to refer—Parties minors— Whether leave greeny f 
of court necessary—Application of Order 38, rule 7. 


The intention of the legislature in using the words ‘otherwise invalid in 
paragraph 15 of the Second Schedule to the Code of Civil Procedure is that 
al] questions raised about theinvalidity of the award whether legal or other- 
wise should be tried by the court which refers a case to arbitration and by 
no other court. Where a matter in dispute between parties, some of whom 
were minors, represented by guardians, was referred to arbitration through 
court*but leave of court was not obtained before the order of reference was 
made nndno objection was taken before the court of first instance to the 

e invalidity of the awatd on the ground that leave of court to refer was not 
obtained and the court passed a decree in accordance with the award, held 
that no appeal lay against tho decree. Ghulam Khan v. Muhammad Hassan, 
I. L. B, 29 Cal., 167 followed. ` 

Per RICHARDS, C. J., and Ryvzs, J.—All that the parties, when they wish to 
refer a matter to Arbitration, have to do isto apply to the court to make the 
° reference and the order of reference is made by court. It is, therefore, 

unnecessary to obtain the leave of court before making an application to 


refer. Order 32, rule { does not control proceedings under the Second 
Schedule to the Code of Civil Procedure 1908. i 


. FIRST APPEAL from an order of L. Marshall, Esg., District ° 
Judge o of Jaunpur. ` 


Suit, for possession. 


During the peħdency of the suit an application was made by 
all the parties, including minors, to refer the matter to a "named 
arbitrafor and order of reference was made. No application was ` 
made for’ leave tọ refer the matter on*behalf of the minors. The e 
arhjtrator made an atvagd and ‘filed it. Objections were taken 


to the awayd but were sueeraled and a decree was madè in, 
*o, * FA. F. O., No, 85 of 1913. bd 
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accordance with the award. In appeal the objector set up a 


" new plea as to invalidity of the award on the ground that no leave 


of court being obtained on behalf ofthe minors there was no legal 
reference and no legalaward. Thecourt*set aside the deoree upon 
this ground. e 

* Plaintiffs appealed. : 

Sunder Lal, for the appellants :—The only ground on which 
the lower appellate court has set aside the award and the decree 
based thereupon was that the sanction of the court had not been 
obtained to the making of the submission to arbitration under rule 
7 of Order 32 of the Code. It had been definitely ruled by this 
Hon’ble Court that unde? the corresponding section 506, of Act 
XIV of 1882, that no such sanction was required in such a case. 
Following the practice settled by that ruling, the parce did not 
apply for such sanction. 

No such sanction is necessary in law. If the parties unanimously 
move the court to make the reference such unanimous action, 
though reduced to the form of petition in writing signed by them all 
is not an “agreement” of the nature mentidned in rule 7, @rder 32. 
If it were so every motion by ‘consent’ including one for the 
adjournment of a case would be an agreement to which the sanc? 
tion of the court would be necessary. It is the court which makes 
the reference, after satisfying itself that all the parties interested 
agree in such reference being made. 

_Any facts antecedent to the reference affecting its validity 


should have been made the subject of an objection undér paragraph 
15 of Schedule II of the Code. The words “or being otherwise invalid” 


` added to sub-clause (3) of that paragraph, were intended td cover 


all possible objections of any kind to the award. The intention of the 
Code as now amended was that all objections to the awatd should 
be made to the court making the reference, whose decisiorf or! the 
validity of the award was to be final. The decree on the award. wag 
findl under paragraph 16 of Schedule II. Any ebjection not made” 
to that court, or if made to that court and rejected by it, could not 
be considered in appeal. i i 


e è . 
Ghulam Khan v. Mohammad Hassan, [1901] I. L. R., 29 Cal., 167. 
e Hansraj v. Sunder Lal, [1908] A. L. Ra 39 Cal., 648. - 
. Shib Krisio Daw § Co. v Satish Chandra Dutt, [1912] I. L. R 89 Cal., 822, 
Kanakku%, Nagalinge, [1909] I. L. R., 32 Mad,, 510. e 


2’ 
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It was not open to the lower appellate court to entertain an CrviL 
appeal, and to reconsider the decision of the court of first instance. 1913 
Haribans Sahat, followed on the same side. Lurawan 


A 

Hamegd-ullah, for the respondents: The reference to arbitration LAORIYA 
.was bad; there being minors on both sides the permission of the 
ecourt was necessary, and it was not granted to either side. In cas¢s 
where minors are concerned it is the duty of the court itself to see 
that all legal requirements are fulfille, even when the parties do not 

call the court’s attention. The reference being bad in law, there was ° 
no proper arbitration. No valid and legal award was passed, which 
could form the basis of a decree and against which the law gives no 
appeal. Also the words ofthe present dgcree go beyond the words 
and spirit of the so-called award. No minor can be blamed for 
not filing objections to the reference on the award in the court of 
first instancé. The defects in the wording of the decree could 
only be’ discovered later on and a Higher Court of Law is not pre- 
cluded from entertaining an appeal. Referred at length to sections 
62, 506, and 521, C. P. C, 1882 and to the Code 1908, Order 

32, rule 7, and Schedule dI paras. 15 and 16.. 


_Lakshnana V, Chinnathambi, [1900]-I. L R., 24 Mad., 526. 


The following, judgments were delivered. 

e RICHARDS, C. J.— This appeal arises out of a suit to recover Biohards,C.J. 
possession: of a house. The claim was only valued at the small 
sum of Rs. 43-4-0.e Amongst the array of parties .were minors on 
both sides who were represented in the suit by their respective 
guardians. "During the course of the litigation an application was 
made in writing by all he parties that the matters in dispute 
should, be referred to the arbitration of a named arbitrator. In 
pursuance Of this application the court made an order of reference. 
The arbłtrator took upon himself the burden of the arbitration 
and made an award. Objections were filed, on behalf of the de- 
e fendants, to ethe, award. The objections were six in number, 
relating to the cofduct of the arbitrator and his alleged refusal] to 
hear the ‘evidence offered by the parties and other ,matters. No ' 
objectiom was taken that the leave of „the court was not obtained 
prior to the order “of reference, atd it is quite clear that ifo such 
matter was ever broughf under the notice of the court which had 
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Civiu made the order of reference. The learned Munsif heard the various 
1913 objections and having over-ruled them made a decree in accord- 


Lurawan ce with the award. An appeal was preferred to the District 


Lacurva Judge by the defendants, and there for the first time it was 


-3 objected that the leave of the court had*not been obtaineel prior to 
Lschards,C.J. . s 
the reference and it was contended on these grounds that there was 
° not valid reference and, therefore, no valid award, and that an appeal ° 
lay. The learned District Judge accepted this contention and set 
i aside the decree and the award and remanded the case. Hence 
the present appeal. 


Arbitration proceedings are now governed by the Second Sche- 
dule to the Code of Civil Procedure. The first paragraph provides 
as follows :— ' 


“ Where in any snit all the partie: interested agree that any matter in 
difference between them shall be referred to arbitration, thoy may, at any 
time before judgment is pronoanced, apply to the court for an order of 
reference.” 


Clause (2) is as follows :— 


“ Every such application shall be in writing “and shall state the matter 
sought to be referred.’’ 

. e 

This provision corresponds to section 506 of ‘the Code of Civil 

Procedure of 1882, the only difference being that in section 506, 


the words are as follows :— . 


“1 If all the parties to a suit desire that any matter ein difference between 
them be referred to arbitration, thay may..’’ 


Ld 
The Schedule then provides for the order of reference, the 
appointment of arbitrators and other matters. Paragraph 15 
provides that no award shall be set aside except on one. of the 
grounds specified : . . 


es 
s (1) “ Corruption or misconduct of the arbitrator or umpire.” ° ° 


(2) ‘‘ Either party having been guilty of fraudulent coneealmont of any 
maer which he ought to have disclosed, or of wilfally wnisléading o or decuiv- ° 
*ing ‘tho arbitrator or umpiro, ” 


(3) “The ‘award having been made after the issue of an order by the 
° court superseding the arbifration and proceeding with the suit or after 


the’ expiration of the period allowed by tho eourt, or being otheryise 
invalid.” 4 
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The words “or being otherwise invalid” have been introduced Onis 
into the present Code and were not in the Code of 1882. Para- 1913 
graph 16 provides : LUTAN 


v. 
“ Where the court sees no cause to remit the award or any of the matters LAOHIYA 


referred to arbitration for reconsideration in manner aforesaid, and no alors 
. . application has been made to set aside the award, or the court has refused Fichards,C.J. 
such application, the court shall after the time for making such application £ 
° has expired, proceed to pronounce judgment according to the award,” $ e 


Clause (2) provides : — van 


e 
“Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as the decree is in excess of, or 


not in accordance with, the award.” 

It is contended on behalf of the gppellants first that the matters 
in dispute which should be referred to arbitration is not an agree- 
ment within the meaning of Order 32, rule 7 of the Code of Civil 
Procedure requiring the leave of the court. It is further argued 
that even if such an agreement was an agreement within the 
meaning of Order 32, rule 7, the fact that leave was not obtained 
does not give a right of appeal. It was a matter which the court 
which had made the order of ‘reference could have considered, if 
it had been properly brought before it as being a ground on which 

e the award was “otherwise invalid.” 


In support of the appellant’s first contention the case of Hardeo 

+ Sahai and others v. Gauri Shankar (1) was relied upon. In that 

case it was expressly decided that it was unnecessary to obtain the 

leave of the cofrt before making an application to refer under 

° Chapter37 of the Code of Civil Procedure. The learned Judges 

say (at page 36): “In the first place we do not think that section 

462 has any applfcation to the proceedings provided for by 
Chapter 37 of the Code, that is to arbitration proceedings which. 

* are spetial proceedings.” This no doubt is an authority in favour 

of the appellants’ contention. There is a slight change in thé 

+ wording, of paragraph 1 of the Second Schedule which I have 
8% already referréd to. The words in section 506 are: , 


e‘“‘ [£ all the iia to a suit T that any matter n difference between 
inem be referred to arbitration, ~ s 


while in paratYaph 1 of the een the words are 


pes ‘ Wherein any sutt al the partjes interested agree... s.. ” 
. (1) [1906] L L. B., 28 Al, 35. : 


. 
` s 
. . i . e 
e 
e e 
e 
Soor r 


CrviL 


1918 
— 
JTAWAN 
v. 
AOHIYA 


ards, C.J. 
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I do not think that much weight can be given to this verbal 

' alteration in the provisions of the Code. It is not the parties who 

refer. It is the court which makes the order of reference, and at 
the present time, just as under the old Code, all that the parties 

do is to agree to make an application to thè court asking it to 
make an order of reference. . 


The appellants also rely on the case of Ghulam Khan Yv. 
Muhammad Hassan (1). This was% decision ef their Lordships of 
the Privy Council in which their Lordships express a strong opinion 
in favour of the finality of awards. Exactly the same point had 
been taken as a ground for revision in the Punjab Chief Court as 
is raised in the present appeal, namely, that the leave of the court 
had not been obtained prior to the application for an order of 
reference. Sir William Rattigan, who appeared for the appellants, 
expressly took the ground that the reference to arbitration was an 
agreement within the meaning of section 462 and that the leave of 
the court ought to have been obtained under that section. Their 
Lordships do not specifically deal with this ground of objection. 
They however make the following remark: {Inasmuch as their 
Lordships hold that the application in revision was incompe- 
tent, it would be a work of supererogation to discuss the various ob- 
jections raised by the appellants in the High Court. It is enough 
to say that in their Lordships’ opinion there does not appear to have 
been any substance in any one of them.” It is *not easy to say 
that their Lordships of the Privy Council omitted tọ consider this 
ground of objection which was not only taken in the Chief Court 
but was actually argued by Counsel before their Lordships. 


On this part of the case the respondents rely on the case of 
„Lakshmana Chetti v. Chinnathambi Chetti (2). There the parties, 
one of whom was a minor, agreed to refer certain matters in 
dispute in a suit to arbitration. The court held that as the ltavg 
of the court was not obtained the minor was not bound by, the 
award and accordingly the sale should be set asides It may be’ 
pointed out that in this case the court made no order of reference. 
. The submission te arbitration was a private submission to arbitra- 
tien, not made through the eourt. It may furthg; be pointed 

° (1) [1901] I. L. R., 28 Cal., 167. o 
rE (2) [1900] E, L. Bu, 24 Alad., 326. . 

e . 


N e 
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out that this decision was given before the decision of their Lord- 
ships of the Privy Council in the case of Ghulam Khan v. 
Muhammad Hassan, already referred to. While I am inclined to 
agree«wvith the decisioit of this Court in the case of Hardeo Sahai 
v. Gauri Shanker, referred to above, I do not think it is necessary 
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C1viL 
1913 
LuTawan 

Vt 
LAcHIYA 


Richards, C.J. 


in the present case to decide the point because I think that the . 


appellants are entitled to succeed on the second ground. I have 
already pointed out fhat the present Code expressly authorises 
the court making the order of reference to entertain objections * 
taken on the ground of the invalidity of the award. It seems to 
me that it was the clear intention of the legislature by this 
amendment of the Code that objeetions to the award on the 
ground of invalidity from any cause whatever should be decided 
by that court and by no other court. It is no doubt the duty of 
the court which makes the order of reference to carefully consider 
all such objections and I¢hink that the court ought not to hesitate 
to set aside an award ifit finds that it is on any legal ground 
invalid, 

I,accordingly would allow the appeal and set aside the order 
of the court below and restore the decree of the court of first 
instance. we 

BANERJI, }.—The first question to be determined in this appeal 
is whether an appeal lay to the court below from the decree 
passed by the court of first instance. That decree wasin accord- 
ance with’an afvard of an arbitrator, and was not in excess of the 


*award, yor at variance with it. There may be a few verbal 


differences between the language of the award and the language 
of the decree, but in substance the judgment of the court and the 


Banerji J. 


deoree which followed it are, in complete accordance with the , 


*award. ° In the appeal to the lower appellate court no objection was 


taken on the ground that the decree was not in accordance with ore 
was in excess of the award. Paragraph 16 of the'Second Schedule 
to the Code of*Civil Procedure provides that where a decree is in 
accofdance with the award, and not in excess of or at variance with 


it, no ‘appeal lies. No doubt before the new Codeof Civil Proce- _ 


dure Was enacted it had been held in*a number of cases that for the 


aiinality of a decree made in enn with an award, it was 


essential* that there must have been an award valid in law. fn this 
respect the present Cdde of Civil Procedure had fhade this altera- 


CIVIL 
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JUTAWAN 


v. 
LACHIYA 


fanerjt, J. 
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tion in the law that it has provided in paragraph 15 thatan objection 
to the award may be taken on the ground that the award is “ other- 
wise invalid.” It is manifest from the provisions of the Code of 
Civil Procedure that- the intention of the legislature is tọ give 
finality to the decisions of arbitrators and to decrees passed ,in 


_ «accordance therewith. Their Lordships of the Privy Council 


in the case of Ghulam Khan v. Muhammad Hassan (1), emphasised 
„the desirability of such finality. În consequence of the decision 
* of their Lordships the legislature apparently added the words “o 

being otherwise invalid” in clause (c) of paragraph 15 of the on 
Schedule. Under the old Code an objection could not be taken 
before the court which referred the case to arbitration on the ground 
that the award was invalid for any reasons other than the reasons 
mentioned in section 521 ofthat Code. But as pointed out above 
an additional reason has been added in the present Code for 
objecting to an award, namely that, it is e“otherwise invalid.” If 
upon such objection being taken the court judicially considers 
the objection and decides it in favour of the award, and passes 
judgment in accordance with the award the decree which follows 
such judgment is, under the present Code, final and no appeal 
lies from it. It is thus clear that the intention “ofthe legislature 
was that only one court, namely, the court which referred the case, 
to arbitration should try the question whether the award is invalid 
for any reason other than the reasons specifically mentioned in 
paragraph 15. It seems to me that the legislature®clearly intend- 


ed to set at rest the conflict of opinion which existed hefore the ° 


enactment of the present Code and to take away the grievance 
which existed on the ground that the validity*of an award cquld 
not be contested on any ground other than those specified in 


section 521 of the old Code. It is, therefore, needless to consider ® 


ethe various rulings on the point in cases decided before the énact- 
ment of the present Code. In the case before us the dgfendants 
took no ebjection before the court of first instance*on the ground 
that the award was invalid because the agreement to apply t the 
court to refer the*disputes between the parties to arbitration ° had 
itot received the sanction of thtt.court. Any such objection *could 


have been taken before the zy of thẹ period of limitation, 


allowed for preferring such objections, and not having been taken 
(1) [1901] I. L. Ri, 29 Cal., 167. . 


~~ Eo 


e 
VOL. XII] HIGH COURT 65 


at that stage it could not at any subsequent stage be put forward 


` asa ground for setting aside the award. It was, therefore, too 


late for the defendants to urge as they did before the lower appel- 
Jate court that the award. Was invalid on the ground I have already 


‘mentioned, and it is equally too late to urge before this Court 


that itisinvalid. I agree with the learned Chief Justice in hofd- 
ing that no appeal lay to the qourt below. Having regard to 
this view it is not necessary to express any opinion on the other 
question raised in the argument before us, namely, whether an 
agreement entered into by the guardian of a minor for making 
an application for an order of reference to arbitration comes 
within the purview of Order 32, rulé 7 of the Code. I would 
allow the appeal and set aside the order of the court below. 


RyveEs, J.—I agree with the learned Chief Justice in thinking 
that the decision in I. L. R., 28 All, 35 was right. I donot think 
the legislature, by substituting the word “agree”, in paragraph 1 
of the Second Schedule of the new Code, for “desire” in section 
506 of the old Code, intended that Order 32, rule 7 should control 
proceedings under the * Second Schedule, paragraph 1. But in 
any event I also agree with both my colleagues in thinking that no 
‘appeal lay to the lower appellate court on the ground that the 
award was invalid, no such ground having been taken before the 
fourt which made the reference within the period of limitation 
allowed. I also, think that the appeal should be allowed. 


© BY THE COURT :-—The order of the Court is that the appeal be 
allowed, the‘order of the court below be set aside and the decree 
of the court of first instance restored with costs in all courts, 
J. M. B. Appeal allowed, 


LUTAWAN 
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Ryoves, J. 
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RAM MANORATH SINGH AND OTHERS (Plaintiffs) 
Versus 


DILRAJI KUNWARI (Defendant ).* ° 


Specifio Relief Aci (L of 1877), section 42—Suit for dedlaration—Defendant in posses- 
sion—Real dispute between the parties as to nature of possession—Seciion 48, no bar. 


Under a deed of compromise the name of the widow of an unseparated. 
Hindu was entered in the place of that of her husband and she was put In 
possession of the property that stood in his-name. Onan application being 
made for partition of one ofthe villages the widow also applied for partition 
of the share which stood in her name, The plaintiffs objected on the 
ground that she was not entitled to partition and they were referred to the 
Civil Court to have their rights established. They then sued -for a declara- 
tion that the deceased died while living jointly with themselves, that the 
widow was not in possession as the heir®of the deceased, and that she was- 
not entitled to obtain partition. Section 42 of the Specific Relief Act was 
set up in defence. Held, that where the possession of the defendants was 
clearly admitted and the real dispute*between the parties was one as to the 
nature of the possession of the widow, section 42 of the Specific Relief Act 
did not bar a suit for declaration of title. The plaintiffs not being PARERA 
to possession were not bound to sue for possession. 


FIRST APPEAL from a decree of Munshi Girdħari Lal, Secopd 


Suit for declaration of right &c. Š 
The court of first instance dismissed the claim. ve 
Plaintiffs appealed. 

Sunder Lal and Vishnu Ram Mehta, fot the appellants. - 

Tej Bahadur Sapru and Iswar Saran, for the respondent. 
The judgment of the Court was delivered by 7 


TUDBALL, J.—The plaintiffs-appellants brought a suit in the 


court below for a declaration in the following cireumstances, -The e 
defendant, Musammat Dilraji Kunwari, is the widow of one Shohrat 
Singh. The plaintiffs’ case is that Babu Shohrat Singh. atid they 
themselves were members eof a joint Hindu family, that Shohrat 


Singh died whilehe was joint, fet his, widow Dilraji Kunwari 
applied for mutation of names in 


er own favour in respect to that 
e 


4 
+F. A. No, 92 of 1913. REG r 
> 
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property which stood in the name of Shohrat Singh, that her 
application was contested, that the parties came to a compromise, 
dated the roth of May, 1905 which was duly registered under 
which .Dilraji Kunwari’s name was recorded in the place of that of 
her husband’s, and that on an application for partition having been 
made by aco-sharer in one of the villages Musammat Dilraji 
Kunwari also applied for partition of the share which stood in her 
name. The plaintiffs’objected tô her application on the ground 


that she was not entitled to partition and the Revenue Court * 


referred them to the Civil Court to obtain a declaration on the 
point. Hence the present suit. In paragraphs 2, 3,4 and 5 of their 
plaint the plaintiffs while setting owt the above facts also alleged 
that they were in actual possession of the share and that the defen- 


dant was not in possession of it, although they relied on the docu- 
ment: of the 19th May, 1905 mentioned above, in which it was set forth 
that she was to remain inepossession. However, in their relief they 
asked for a declaration that Babu Shohrat Singh died while 
living jointly with themselves, that the defendant did not get 
possegsion of the preperty as the heir of her husband nor was she 
in possession as such, and that her name was recorded in the kewat 


e in accordance with the agreement of the 19th May, 1905, and that 


she had no right to obtain a partition. The case for the defendant 
e was that Shohrat Singh was separate from the plaintiffs, that he 
was owner of the property which stood in his name, and that the 
defendant was ¢n possession as the widow of a separated Hindu, 
sthat the plaintiffs were not in possession at all, and that no suit 
for a declaration could lie in view of the provisions of section 
42 of the Specific Rebief Act. The court below went solely into 
the. question of the actual possession. It found in favour of the 


tlefendaat and held that she was in possession, and that the suit, j 


therefore, failed by reason of the terms of section 42 of the Specific. 
Relief Act. The memorandum of appeal contains two grounds; 
(1) that the plaintiffs have proved that they are in posgession of 
the property in Suit; (2) that the suit is not barred by Section 42 
of Act .I of 1877. Dr. Sunder Lal on behalf of his clients does 
not press the first ground of appeal and admits that it may bg 
taken for granted that the ty Gao is in actual possession of the 
property in suit. But he still rhaintains that the suit is not barred 
by-section 42 of the Specific Relief Act; for this reason that the real 
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dispute between the parties is.one as to the nature of the posses- 
sion of the widow; because this suit has arisen out of partition 
proceedings and the sole object of the plaintiffs is to have it’ 
declared that the widow was in possession of the property not as 
heir of a separated Hindu but as a widow of a deceased member 


- of a jint Hindu family in lieu of maintenance, and as such she 


was not entitled to obtain partition, of the property. In our opinion 
«the possession of the defendant being clearly admitted- the real 
dispute between the parties is as to the nature of the possession 
of the lady. The lower court has not gone into the merits of the 
case. The plaintiffs no doubt have merely themselves to thank 
for the decision arrived at by’ the court below, because although 
they took their stand on the compromise, dated 19th May, 1905 
which distinctly awarded possession to the lady they thought it 
advisable to state that she was not in possession. In these 
circumstances it is clear that the court Below must go into the 
merits of the case as the suit is not barred by the provisions of 
section 42 of the Specific Relief Act. The plaintiffs are not at 
present entitled to possession and are not bound to sue for posses- 
sion. We, therefore, allow the appeal, set aside the decree of the 
court below, and remand the case to that court with directions to 
re-admit it on its original number in the file and proceed to hear , 


and decide it according to law. The costs of, this appeal will œ 
abide the result. . i 
e 
Atpeal decreed—Canse remanded. | 
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: . RAMESHWAR KUMAR j tvie 
ė Versus 1918 
THE COLLECTOR OF GAYA November, 7. 
Probate and Administration Act (V 6? 1881), seotion 98—Inveniory—Courl-Fees det, LORD SH AW, 


1870 (FLI of 1870), section 19-H (4), as amended by the Court-Fees Amendment Lord MOUL- 


Act (XI of 1899), section 3—Iimitation—Date from which the six months’ limit- TON, SIR 
Š JOHN EDGE 


AND MR. 
No inventory satisfies the requirement of section 98 ofthe Probate and AMERR ALI. 

Administration Act which omits the details thereby required, namely, that 

its. contents shall include “na full and true estimate of all the property in 

possession.” 


ation runs. 


e 
The period of six month’s limitation under the proviso of section 19-H (4) 


of the Vourt-Fees runs from the date of the lodging of an inventory as 
required by section 98 of the Probate and Administration Act, 1881 and 
note from the date When a document, which might be classed as or 
denominated an inventory satisfies the Judge, but is not an inventory as 
° required by the saig section. a 
APPEAL from a judgment of the High Court at Calcutta on an 
eapplication for the exercise of its revisional jurisdiction in respect of 
two judgments and orders of the District Judgeof Gaya. Raja Ran 
Bahadur Singh, proprietor of what is known as the 7 annas Tekari 
Raj, died on the 31st March, 1890 leaving a will, dated March 23, 
1890. By his will he bequeathed 10 villages as maintenance to his 
daughter-in- law, Musammat Rameshwar Kumar, the appellant, 
his (son Narayan-having pre-deceased him), and the remainder of his 
ptoperties to his grand-daughter ‘Rajkumari Ratan Kumar, who as 
residuafy legatee, applied for Letters of Administration to the . 
. District Judge on the 7th April, r890. This application after a 
e lengthy period of litigation, was granted by the High Cougt on the 
Ist September, 1$91 and confirmed by their Lordships of the Privy 
Counctl"on the 18th December, 1894 (see L. R, 22 L A., 12) Du- 3 é 
ring this litigation a list of the movable properties of the said Raja e 
with a valuation was fled in the(District Court on the 15th April, 
. Boo, “Ratan Kumar, ‘howeve , died on the 26th May, +1895 
' “s 7 ° XITIOR ° ° 


e. . 
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CiviL without having taken out the Letters of Administration which had’ 
“1918 been granted to her. She devised her property to her only minor 
SIAR daughter, Rajkumari Bhubaneswari Kumar. By her will, however, 


KUUSE dated the 25th May, 1895 Ratan Kumar appointed her mother, 
Conutoror the appellant, and her husband, Rajeshwar Prasad, her executors, , 
OF GAYA. who took out probate of her will (not of Raja Ran Bahadur’ 's), i in 

the same year. Rajeshwari Prasad died in 1897 and thus the i 


appellant was left as sole exeĉutrix under her daughter, Ratan 


Kumar’s will, as well as guardian of the minor proprietress. Some 
years passed without any further attempt being made ‘to take 
advantage of the Privy Council decree of 1894, but on 13th August, 
1902 the appellant applied for issue to herself of the Letters of 
Administration which had been granted to Ratan Kumar, in 1894, 
filing at the same time a stamp of Rs. 22,000 upon a valuation 
of the estate fixed by her at 11 lakhs. This application was 
granted by the District Court on 18th August, 1902 the Collector 
at the same time being apprised of the fact. 


On the 13th May, 1905 a list of immovables belonging to the 
estate of the said Raja was filed by the appellant in the Court of 
the District Judge in response to a notice from, him and a copy or 
that list was sent by him to the Collector on the- 23rd of May, 1905. 
On the 28th July, 1905, the Collector applied to the District Judge 
for a copy of the movables of the estate ofthe Raja, and on thé 
17th August, the said list thereof, dated the 15th April, 1890 was 
supplied to him. 5 


The Collector instituted an enquiry into the valuation of the 
late Raja Ran Bahadur’s estate, and after eprotracted proceedings, 
came to the conclusion that the estate should have been vaJued at 
over 54 lakhs instead of at 11 only. He subsequently called on 

e the appellant under section 19-H (3) of the Court- Fees Att, 1871 
as amended by the Court-Fees Amendment Act, (No XI of 1899), 
to amend her valuation, and to pay in the deficit-coust- ‘fees by’ the, 
15th june, 1908 but the appellant having fafled to dossa, the 

° Collector moted the District Court under section 19-H (4)*on the 

e 37th July, 1908. The Collector stafed in his application that up- 
to date no inventory of the prop¢tties, &e., af Raja Ran Bahadur, 
.such as is required by section 98"of the Probate and Administration 
Act of 1881, Ħad been filed by the appellant, and he requested the . 


ai 
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court to hold an enquiry into the true value. of the properties of CIviL 

the late Raja Ran Bahadur and to come to a finding thereon. 1919 
The appellant pleaded that she filed an inventory, which was BANENE 

accepted by the District Judge so long ago as May 1905, and ele ree 


the Collector at that time was given due notice of the fact. She ov Gaya. 
e therefore, contended that whatever might have been the kind or , 
form of inventory then produced, the Collector was bound under 
the proviso to the said section 19-H (4) to challenge it within 6... 
_months, and that, as he did not do so, his present application was 
out of time. On September 19, 1908 the District Judge (Mr. A. 
Watson) delivered judgment. He held that the inventory which 
had been filed was not “full and true*estimate of all the property”, 
and therefore, it was not an inventory as required by section 98 of 
the Probate and Administration Act, 1881 and that as a conse- 
quente no limitation could be said to have run against the Collec- 
tor. The District Judge then directed an enquiry for the purpose 
of ascertaining the true value of the estate of the said Raja, and on 
the 2nd March, 1909 he made a final order that the valuation of 
the estate in questich had been under-estimated by Rs. 2,410,844 
that a further court-fees at 2 per cent on that amount had still to 
be realised amounting to-Rs. 48,217 odd, and that the appellant 
ghould pay thessame with costs. This decision was upheld in the 
* High Court. : 


Applicant appealed. 

o DeGruyther, K. C. and B. Dube, for the appellant :—There 
is no form of an inventory required by section 98 of the 
Probate and Administration Act, 1881 (Act V of 1881) provided by 
statute, and it is, therefore, submitted that any list which satisfies 
the Judg% is an inventory within the meaning of that section. The 
list fited in 1905 satisfied the Judge, who gave the Collector notice | 

thereof. The period of6 months under the proviso to section 190 
H (4) of the Coyrt-Fees Act, 1870 (Act VII of 1870), as amended by 
section 2 of the Court-Fees Amendment Act, 1899 (Act XI of 1899), 

runs either from that date of filing an inventory Qr from the date 
on which the Judge accepted as inventory the list filed. In eitheg 
“ete the Collector’s motion in aes by limitation as he took no 
“notice for.about three years gain there are on record alist of 
“ imagovablés and a lise of movables with valuation and other lists 
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filed in the previous proceedings. All these documents constitute 


an inventory within the meaning of section 98 of Act V of 1881. 
The object of Act XI of 1899 is to give the Collector an opportunity 
to make an enquiry, and he had such an epportunity as all these 
lists were sent to him. But he took no action for a considerable 
time and his present motion is therefore barred. Reference „Was 
made to sections 10 & 11 of a VII of 1870, and section 62 of 
Act V of 1881. 

Sir Erle Richards, K. C, and A. M. Dunne, for the respon- 
dents were not heard. 


The judgment of their Lordships was delivered by 


LORD SHAW. —This is aù appeal from a judgment and order 
of date, the 25th May, 1909 which was pronounced by the High 
Court of Judicature at Fort William in Bengal, and which affirmed 
a judgment and order of date, the 23rd September, 1908 and the 
2nd of March, 1909 of the District Judge of Gaya. 


The present proceedings were instituted on the 16th of July, 
1908 by an application which was* made by the Collector to the 
District Court under section 19-H, clause 4 of Act XI of 1899. 
Before reading that section it may be stated thaé the general nature 
of the application was to declare that no inventory of the estate of 
the deceased as required by law had been filed, and that the appeł- 


lant was not willing to amend the valuation of the estate to the * 


satisfaction of the Collector. ; 


In the defence lodged to those proceedings, this declinature and 
inability were re-affirmed by the appellant, and accordingly the pro- 
ceedings have taken their course. ° 

The section of the Act of 1899 to which particular reference is 
made defines the function of the Collector in the following, terms: -= 


e “The Collector, within the local limits of whose revenue-jurisdiction 


the property of the deceased or any part thereof is, may,at any , 
time inspect or cause to be inspected, and take or cduse to'be , 


taken copies of the record of any case in whfch application for 
Probate or Letters of Administration has been made ; and if, on such 
einspection or otherwise, he iseof opinion. that thg, petitioner has 
under-estimated the value of th ; property, of the deceased, one 
Collettor may, if he-thinks fit, Fequire.the attendance of the 
petitioner (either - in persorf or-by agent) and take evidence wand ` 
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` enquire into the matter in such manner as he may think fit, and, Civit 
if he is still of opinion that the value of the property has been 19187 
under-estimated, may require the petitioner to amend the valu- RAMESHWAR 
ation.” , e Kumar 


v. 

The Collector, having a strong opinion as to the valuation ae 
e emerging as a lump figure in the previous proceeding, initiated 2 

: 2 ; Lord Shaft. 
these proceedings under discussign. What the appellant before 
their Lordships pleads is that the action or proceeding on the 
part of the Collector is excluded by the proviso of sub-section 4 
of the Statute last quoted. That proviso is “that no such motion 
shall be made after the expiration of six months from the date 
of the exhibition of the inventory required by section 277 of the 
Indian Succession Act 1865, or, as the case may be, by section 98 
of the Probate and Administration Act 1881.” 


It is, in the opinion of their Lordships, not a justifiable con- 
struction of this proviso to date the period of running from any- 
thing less than the lodging of the inventory required by the Statute. 
It will not satisfy this proviso that six months have elapsed from a 
period’ when a certain’document, which might be classed as or de- 

, nominated an inventory, satisfied a District Judge or any Judge. 
* What he has to-be satisfied of is that the punctum temporis from 
which the six months run is the lodging of an inventory as required 

*by section 98. It was admitted by the learned Counsel for the 
appellant that, accordingly the correct decision to be arrived at 
here depended upon the construction of certain words in section 
98, and agthose are of general importance, the following citation is 
made :—“ An executor or administrator shall, within six months 
from*the grant of Probate or Letters of Administration, exhibit, in 
the courts by which the same has or have been granted, an in- ° 
ventory containing a full and true estimate of all the property in 
pogsession, and all the credits, and also all the debts owing by j 

‘any pérsan or persons to which the executor or administrator is 

* entitled in fhat Gharacter.” The remainder of the section has no 

bearingon the subject in dispute in these proceedings. 


Their Lordships are clearly of opinion that no inventory satisfies 
this -statutory requirement whigh omits the essential of this detail, 
ffamely, that its conteñts tal include “a full and true» esti- 

i” matę of alPthe property in possession.” This being the statutory 
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provision it is not alleged by the appellant that any one docu- 
inent did contain such a full and true estimate. The argument 
presented to their Lordships was that by massing together a 
variety of documents, including two, which will now be, referred 
to, and a mass of documents in another case, none of which 
faye been brought in detail ‘before the notice of the Board, there 
was, in the result, produced to the Court an inventory contain- 
ing a full and true estimate. i 

In their Lordships’ opinion the first objection to this opera- 
tion, even although the operation itself as distinguished from the 
production of one document containing the details were legiti- 
mate, is that the first docâment to which reference is made is a 
list of the immovable property belonging to the deceased. It 
has been not obscurely suggested in these proceedings that the 
immovable property bore the relation to the movable property 
of no less than at least nine in ten. S® that with regard to nine- 
tenths of the estate of the deceased nothing is supplied except 
a list of the properties, a list withgut a single figure, and contain- 
ing nothing, even by approximation to thé words of the Statute, 
in the nature of a full and true estimate of the property in 
possession. a 3 

In their Lordships’ opinion that is sufficient for the disposal eof 
the case. Their Lordships are satisfied that a just “conclusion? 
has been arrived at by the courts below, and they will therefore 
humbly advise His Majesty that this appeal should be dismissed, 
and that the appellant should pay the costs. ° 


. ‘ Appeal dismissed. 
W. W. Box & Co, Solicitors for the appellant. i 
Solicitor, India Office, Solicitor for the respondent. * ° 
Z. M. P. ` U 
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P CLIFFORD AND OTHERS d CRIMINAL 

‘ A Versus . 1913 
KING-EMPEROR. i November, 27. 

á aes 
Practice—Special leave to Appeal—Criminal Proceedings. í ER 
( VISCOUNT 


A conrt of criminal appeal can go into questions of evidence and proce- X 
dure and oan deal with the cage on the same footing asan ordinary court DANE 


of appeal. The function of the Privy Couneil is not to sit as a court of TON, LORD 


oriminal appeal but If they find that whaj has been done has been grossly ots 


contrary to the forms of Justice and violates a fundamental principle they TON, AND 
LORD 


can interfere. 7 
SUMNER, 


Leave to appeal from conviction and sentence on the grounds of alleged 
irregular conduct of the proceedings, misdirection of the jury, and mis- 
reception of evidence refftsed, the case not coming within apa principles 
laid down above. In ro Dillet, [1887] 12 A. C., 459. 


PETITION FOR SPECIAL LEAVE TO APPEAL from conviction 
upon a trial before Twomey, J., and a Jury and sentences and 
from a judgment of the Chief Court upon questions reserved for 
the decision of thaf Court. 

e The facts às appearing from the petition were shortly as 
follows :— z 

The petitiongrs were two directors and the general manager of 
the Bank of Burma, Limited, a Company incorporated in Burma 
under thé Indian Companies’ Act, 1882. By an order of the 
Chief Court made on June 27th, 1912 the Company was ordered 
to be wound up and an Official Liquidator was appointed. The 
Official Iziquidator filed a complaint in the Court of the District e 
Magistrate of Rangoon alleging that the petitioners had by 
knowingly issuing a false balance-sheet for the half-year ending 
Jifne zotlf, DIN (issued on or about August 1, 1911), and; by con- 
tinuing to advestise the Bank as a prosperous and going concern 
upto tHe time of its close, dishonestly induced certain persons to 
deposit money with the Bank. The District Magistrate having. 
held an inquiry “on January 28th, 1913 framed against each of the” 
“petitioners a charge with oe in which he charged them 
i that, they ®did respectively “by means of a false and fraudulent 


CRDONAL 
1918 


OLIFFORD 


v. 
EMPEROR 


balance-sheet and by false advertisements” falsely and fraudulently - 
induced three named persons to deposit moneys with the Bank of 
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Burma, and he committed them for trjal by the Court of Session 
on these charges. In the Magistrate’s Court the balance- sheet 


was attacked on four specific grounds. 


On February 17th, 1913 the petitioners were put upon their 
trial at Rangoon before TWoMEY, J., anda Jury. The Judge struck 
out that part of the charge whith referred to advertisements on 
the ground that there was no evidence before the Magistrate that 
the persons named had seen them. On the second day of the trial 
the learned Judge of his own motion amended the charge by 


adding the words “and by intentionally keeping the Bank open as 


going concern after it had ceased to be solvent.” Upto the close 


of the prosecution no indication was given that the grounds of 


attack upon the balance-sheet had been enlarged beyond the four 


grounds alleged before the Magistrate, ar that the petitioners were 
being charged with falsely and fraudulently showing as debts 
considered to be good debts which they knew were bad or doubt- 
ful. Only one debt of this character wasespecifically referred to 
by the prosecution and the debtor was thereupon called by the 


petitioners as a witness. The learned Judge fn his summing up ° 


stated that the fundamental issue in the case was whether the 


. . e 
balance-sheet was false in taking as good assets “a large amount e 


of debts which could not honestly be considered as good debts” 


and in treating as assets unpaid interest upon these debts. 


The 


learned Judge specified to the jury debts amounting to 22 lakhs a6 


to which he directed them to consider whether the petitioners 
should not have regarded these debts as kad or doubtful, 


The 


petition alleged that this was the first time in the course af the 


trial on which these debts were specified. ‘3 


The petition complained of the summing up of the learned 
Judge upon other grounds and objected that certain evidence had - 


been admitted improperly. o >» 


On April 11th, 1913 the jury returned a conan edet of 
9 Suilty against each of the petitioners on all the charges. The 
learned Judge passed sentences op the first petitioner of eight 
months’ rigorous imprisonment papal charge and upon each of 
the other petitioners, sentences of six mopths’ rigorows imprison- ` 


` 
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. ment on each charge, the sentences in the case of each of the 


petitioners to run consecutively. 


The petitioners applied to reserve and refer certain questions 
of law for the decision -of the Chief Court of Burma under the 
Code of Criminal Procedure (Act V of 1898), section 434. Their 
application included several questions of which, however, the 
learned Judge refused to refer any but four, which included the 
question whether the amendmenteof the charge in the course of 
the trial had prejudiced the petitioners, 

On June 2oth, 1913 arguments upon the question so reserved 
were heard together by three Judges including TWoMEY, J., who 
had presided at the trial, and judgment was delivered deciding all 
the questions reserved against the petitioners. By this judgment 
the Court held, t#ter aa, that the question whether the principal 
debts were-good or bad was involved in the charge, and that 
having regard to passages in the summing up they were unable to 
hold that the jury had found their verdict upon the ground of the 
charge added by amendment. 

Sir R. Finlay, K.C, and C€oltman, for the petitioners—The 
amendment of the charges by the Judge during the trial was bad 
in law, and the verdict was bad as being a general verdict upon a 
charge, part of which was bad inlaw. The learned Judge ought 
mot to have directed the jury to consider whether a large amount 
of the debts shownein the balance-sheet should not have been 
treated as bad or,doubtful. These debts had not been specified 
during the trial and the petitioners had no notice that this was an 
allegation*which they had to meet. 

The summing up was unsatisfactory in other respects and 


` evidence was wrongly received. The sentences passed were in 


7 


contravention of the Indian Penal Code 1860, section 71. Con- 
bd . 

secutive sentences should not have been passed in respect of the 

separate charges which were really part of the same offence. 


The judgment of their Lordships was delivered by 
TBE LORD CHANCELLOR :—Their Lordships do not propose in 
this casé to recommend that leave to appeal be given. Their func- 
tions are not to sit as a Court of Criminal Appeal, and it would be e 
contrary to their BonstirnHonas duty to assume that position, A 
@ourt of Criminal Appeal can gẹ into questions of evidence. and 
: . XIt-TI-R. ° . ` 
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e 
into questions of procedure, and can deal with’ the case on the 


same footing as an ordinary Court of Appeal. Their Lord- 
ships’ functions on the other hand are limited by the principle 
laid down in Diéllet's Case to something much more narrow, 
namely, this: that if they find that what has been done has 
been grossly contrary to the forms of justice, or violates fynd- 
amental principles, then they have power to interfere. But in 
the present case they think there was evidence to go to the 
jury on all the matters which have been dealt with, and it would 
be contrary to their duty to express any opinion as to whether in 
that state of things the verdict found by the jury was a right one, 
or the summing up a perfect one. As regards the sentences, it is 
obvious that the question is bne of form only. The learned Judge 
has given three periods of eight months in one case and three 
periods of six months in another, taking each offence as a separate 
offence. Technically, their Lordships think that these were separate 
offences, and moreover it would have be&n possible to give a longer 
term upon any one or the whole of the charges in question. The 
analogy between this case and othgr cases which constantly occur 
in criminal jurisprudence is a perfect one, ahd their Lordships see 
no difficulty in treating these as separate offences. Their Lord- 
ships will humbly advise His Majesty that the Petition ought to 
be dismissed. : s 


o Petition dismissed.” 
Arnould and Sons : Solicitors for the Petitiongrs. 


J. M. P. . 
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° Versus ‘ . 19136 
RAJA BAIKUNTHA NATH DE AND OTHERS. Decenber, 8. 

Hindu Law—Joint family—Property standing in the name of a junior member— Presump- S EN 
; aagi ULTON 
tion— Self-acquisition. SIR Jõnn. 
EDGE AND 


Where the question is whether a property standing in the name of a Mu. AMPER 
junior member of a joint Hindu family ig his self-acquisition, the criterion ALI. 
is to consider from what source the money came with which the purchase 
was made, and in the absence of evidence that the junior member had any 
separate funds or that the property in question was purchased with money 
belonging to him, the presumption is clear and decisive that it was acquired 
by the head of the famjly in the name of the junior member and that it 
was not the self-required property of the latter. Dhurm Das Pandey v. 
Husammat Shama Soondri Dehah, 3 M. 1. A., 229 and Gopeckrist Gosain v. 
Gungapersad Gosain, 6 M. i. A., 68, followed. 

APPEAL from a judgment and decree of the High Court of 
Calcutta, affirming | a judgment and decree of the Subordinate Judge 
of Cuttack whereby the appellant’s suit to obtain from the res- 


gondent’s posséssion of certain properties was dismissed. 


The question foradletermination was—whether the appellant had 
established her rights, (a) to the properties set out in the Sch. Ka 
of the plaint on the ground that they had formed the separate 
acquisitions of her deceased father, Rup Charan De, (6) to a one- 
third share of the properties set out in the Schedule Ka of the 
plaint on the ground that*her said father had survived his father 
Raghunath De to whose estate they belonged, and had heen one of ° 
his heirs, and (¢)t» a one-third share of the properties set out in 
Sch. Ga of the plaint on the ground that they had been acquired 
out of the profits of the above-named properties and of a business 
of the said Ragitynath De, in which the said Rup Charan De had ’ 
been similarly entitled to a share. — 

There had been concurrent findings by both courts in India s j 
(1) that as regards (a) the appellant had entirely failed to establish 
@hat the sgid properties had Wa a separate acquisition of the 
- said, Rup Charan De,eor that. he had had any title thereto, and 


(2) that gs regards (0)-and (c) the said Rup Charan De had prè- 
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Civiu deceased his said father, Raghunath De and had not succeeded 
1913 - to any right in the said properties or business as one of his heirs, 
Panpani On this appeal . ; 
ASI 
v. Ross K. C, and A. Majid, for the appellant :---Referred to 
Rasa 


3aikontHa Section 35 of the Indian Evidence Act 1872, and submitted that the 
Wara DE properties in Schedule Ka stood in the name of the appellant’s 
father and the presumption was’ that they were his self-acquired . 
properties, that the respondents failed to rebut the presumption, 
and that the appellant’s suit in respect of those properties ought 
to be decreed. 


(Mr. AMEER ALI referred to Dhurm Das Pandey v. Musammat 
Shama, 3 M. I. A, 229 at p. 240. 


De Gruyther K. C., and A.M. Dunne, for the respondents were 
not called upon. l 


The judgment of their Lordships was delivered by 


Monen MR. AMEER ALI—This isan appeal from a judgment and 


decree of the High Court of Bengal, dated the 27th of July 1906, 
which affirmed a decree of the Subordinate Judge of Cuttack, in 
the Province of Orissa, dismissing the plaintiff's suit. . 


The parties are Hindus governed by the Dayabhaga Law, and 
are descended from one Raghunath De. Raghunath had three 
sons, Rup Charan, Sonatan and Shyamanand, who admittedly 
formed a joint Hindu family. The plaintiff is the daughter of Rup 
Charan, and she brought this suit in the Court of the Swbordinate 
Judge for a declaration that certain properties included in Schedule 
Ka attached to the plaint were the self-acquired properties of her 

. father which devolved upon her after the death of her mother, 
Annapurna, and for the usual consequential relief in respect thereof. 
She also alleged that Rup Charan survived his father, and that she 
is entitled to the one-third share in Raghunath’s estgte ‘which ' 
vested in¢Rup Charan on Raghunath’s death. a " : 


The defendants, on the other hand, alleged that Rup ‘Charan 
pre-deceased his father and that the Xa properties were acquired 
“by Raghpnath in the name of Rup Charan, and were not the self. 
acquired properties of Rup Chara . ° `~ 
. Both the courts in India have concurrently found against the \ 
plaintiffthe facts on which she bases her claim. They dave held 


. . a 
A E E 
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that she has failed to prove that the Ka properties were acquired Cvit s 
by her father out of his own funds ; and that it had been estab- 1913 
lished that Raghunath survived Rup Charan. They have accord- pagpa 
ingly dismissed the plaintiffs suit. l i P 


MAT 4 : z š : A RAJA 
As it is not their Lordships’ rule to interfere in cases in which Hive cate 


there are concurrent findings of fact, it has been argued by Mr, Nata De® 


Ross, on behalf of the plaintiff, thaf the courts below erred in not He net 
drawing proper conclusions from the documentary evidence of the n 
plaintiff. In other words, he contended that as the conveyances 

stood in Rup Charan’s name the courts ought to have presumed 

that the Ka properties were his self-acquired properties until dis- 


proved by the defendants. 


The principle applicable to this class of cases where there is 
a dispute whether a property standing in the name of a junior 
member_of a Hindu family was his self-acquisition was enunciated 
so long ago as 1843 in Dhurm Das Pandey v. Musammat Shama 
Soondrt Debiah (1), where LORD CAMPBELL said :—“ The criterion in 
these cases in India is “ to consider from what source the money 
comes with which the purchase money is paid.” This principle was 
re-affirmed in 1854 in Gossatn v, Gossazn (2). 


. "In the present case both the courts below have found that 
there was no evidence that Rup Charan had any separate funds 
or that the properfies in dispute were purchased with money be- 
lohging to him. In the absence of such evidence the presumption 
is clear and decisive that they were acquired by the father in the 
name of the son, and tlfat they were not the self-acquired pro- 
perties of Rup Charan. s 
e 


On the whole their Lordships are of opinion that this appeal 
shotld be dismissed with costs. And they will humbly advise 
"His Majesty accordingly. 

X ` 


-| ° Appeal dismissed. 


E. Delgado, Solicitor for the appellant. 


$ ee 
Downee and Johnson, Solicitors for the respondents. 
e 
rA J. MP. $ ; ae 
3 e ` P 
A (1) (1843) BALI, A., 239 at p. 240. | 
° (2) (1854) 6 M. T; A., 53. 
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BARHAMDEO PRASAD AND ANOTHER . g 


Versus ° 
TARA CHAND AND OTUERS 


Morigage —Moriyago-decres—Sule of morgage property—Surplus sule-proceeds— Deposit 
of, in Court—Right of subsequent morigagee therein—Fraud—Suil to recover surplus 
sule-proceets wrongfully and fraudulently withdrawn— Limitation det, XV of 1877), 
Sohedute 2, artiole 188—Sur plus sale-proceeds— Charge. 

Certain property was solď in execution of a decree for sale made on the 
appellants’ first mortgage thereon in a suit to which the respondents, 
who were the second mortgagees of the said property, were made parties, 
and after satisfying that deoree the surplus moneys were deposited in Court. 
Subsequently the appellant who had a third mortgage on the same property, 
obtained a decree for sale thereon in a sufi to which the respondents were 
not parties and in execution thereof without giving notice to the respon- 
dents, withdrew the said surplus moneys out of court. 


Held that the appellants in so “withdrawiag the said surplus moneys 
acted wrongfully and in fraud of the respondents, and that the said surplus 
moneys represented the security which the respgudeuts hed under theig 
mortgage and did not cease to represent that security owing to the fact 
that the appellants had so wrongfully and fraudulently withdrawn them, out 
of court. ° 

Held abo that a suit bronght by the respondents ou their mortgage in 
which they sought a decree against the appellants fo® the amount so with- 


drawn by them (the appellants) with interest, is a suit to enforce payment 
of money charged upon immovable property within the meauing of Article 
13% of Second Schedule of the Indian Limitation Act, 1877 (Act XV of 1877). 


Query, whether the said money in the hands bf the appellants was saddled 

with a charge in favour of the respondents to the amount of their oharge. 
APPEAL from a decree of the High Court at Calcfitta, which 
dismissed an appeal from a decree of the Subordinate Judge of 
Monghyr ; (reported in I. L. R. 33 Cal, 92). po E 
The question for determination in this appeal was whether the * 
High Court had rightly decided that the suit is one to „enforce 
payment of money charged upon immovable property ‘within the 
meaning of Article 132 of Scheduje 2 2 of the Indiĝn Limitation Act 
1877, and is, therefore, not barred by lim#tatfon. `~ 


The circumstances which led up to the litigation*betwegn thes 
parties may be stated shortly as follows :— mS 


VOL. XIL] PRIVY COUNCIL 83 
On the 2ist May, 1887 Kalu Babu, an ancestor of defendants Crvin 
Nos. 1 to 9 mortgaged Mouzah Chak and other mouzahs in favour 1918 
of the appellants, who were defendants Nos. 57 and 58. Hisense. 
On the 19th September, 1887 he executed a mortgage of eg 
Mouzah+Chak with othér properties in favour of the plaintiffs- TARA GHAND 
> respondents, and undertook to pay the money secured by the 
e mortgage in the month of Kartik, 1296 the last day of the morth g S 


corresponding to the 18th November, 1888. 


On the 19th July, 1889 he made a third mortgage of Mouzah 
Chak and other mouzahs in favour of the appellants. 


In 1890, the appellants filed a suit to enforce their mortgage, 
dated the 21st of May, 1887 to which the said respondents were 
made parties. 


On the 8th October, 1890 the appellants obtained a decree for 
sale of the mortgaged properties including Mouzah Chak. After 
payment of the moneys dueson the mortgage of the 21st May, 1887 
there remained, out of the sale-proceeds, a balance of Rs. 12,197-8-3, 
which was left in deposit in the Court of the Subordinate Judge. 


On ‘the 14th January, 1891 the appellants obtained a cecree 
son their mortgage of the 19th July, 1889 and on the 22nd of April, 
* 1892 in satisfaction * thereof withdrew the above-mentioned sum 
of,Rs. 12,197-8-3° 

On the 17th November, 1900 the respondents instituted the 
present suit to enforce their mortgage of the 9th September, 1887, 
claiming infer alia that the appellants were liable to refund the 
amount withdrawn by them with interest. 


The appellants pleaded z#¢er alia that the plaintiffs were parties 

to the suit, which resulted in the sale of the Mouzah Chak, and 
håd lost their lien, owing to their negligence in not taking proper 
steps to have the surplus sale-proceeds applied to the satisfaction . 
-of the debt, due under their mortgage and they also contended that 

. the: suit, as “against them, was barred by limitation. The éubordi- 
nate Jidge decided that the claim of the plaintiffs to the * surplus 
sale- proceeds was not barred by limitation, and that the plaintiffs : ° 
were entitled to,glaim the surplus sake-proceeds as part of their e 
mortgage security, buy they werg not entitled, in the circumstances 
of the case; to interest thereon, * | ° 
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Orvu On appeal to the High Court two learned Judges, HENDERSON 
1918 and GEIDT, JJ., who heard the appeal, differed in opinion on the 


Barnaupzo question of limitation, namely, whether Article 120 or Article 132 
PRASAD „Of Schedule 2 of the Indian Limitation Act 1877, was applicable to 
Tara Cann the facts of the case. The question wag, therefore, referred to a 


third Judge, MR. JUSTICE SALE, who differed from MR. JUSTICE GEIDT ° 
and agreed with MR. JUSTICE HENDERSON in holding that the suit e 


fell within Article 132 and, therefore, was not barred. The appeal 
was, therefore, dismissed by the High Court. For a report of the 
judgment of the High Court see Berhamdeo Pershad v. Tara 
Chand, I. L. R. 33 Cal., 92. 
The defendants therefore, appealed to His Majesty in Council. 
G. E. A. Ross, K. C., and J. M. Parikh, for the appellants :— 
When Mouzah Chak was sold in satisfaction of the first mortgage 
of the appellants, in execution of a decree to which the respon- 
dents were parties, the lien of the respondents on that village was 
discharged, and they no longer had acharge on the village, What 
the mortgagor gave the respondents as security for their mortgage 
` was his right to redeem, which right was extinguished when the 
Mouzah in question was so sold. , The surplus moneys were not, 
therefore, part of the mortgage security under the respondent’s® 
mortgage, and a suit to recover them from persons, who had wrong- 
fully withdrawn the same is not a suit to enforce money charged, 
upon immovable property within the meahing of the Art. 132 
of Schedule 2 of the Indian Limitation Act #877 (Act XV of 
1877), but is a suit to which Article 120 thereof would apply. They 
further referred to 
Ramkin v. Kalka Pershad, [1884] L. R., 12 I. A., 12, 15. b 
The Transfer of Property Act 1V of 1882, sections 88 and 89, and, the Code of 
Civil Procedure 1882 (Act XIV 6f 1882), section 295, °. y 
° E. U. Eddts, for the respondents was not called upon. ar 


The judgment of their Lordships was delivered by. . e 


Sir John Ed 
i es SIR ‘JouN EDGE.—This appeal has arisen in 1 suit whith | was 


e . brought by the plaintiffs on the 17th November, 1900 in thé Court 
© of the Subordinate Judge ofeMonghyr, to enforce payment of prin- 
cipal moneys and interest which were charged upon immovable 

property by a deed, dated the 19th September, 1887 by* which ony 
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Kalu Babu mortgaged to the plaintiffs Mouzah Chak and other pro- 
perties. The’ mortgage money was repayable on the 18th Novem- 
ber, 1888. By the suit, so far as it concerned the defendants, 
Barhamdeo Prasad ande Ram Sumran Prasad, the plaintiffs 
sought a decree against them for Rs. 12,197-8-3, together with 
interest, on the ground that they were in possession of a sum of 
Rs. 12,197-8-3, which had been deposited in the court of the 
Subordinate Judge of Monghyr, and was the balance remaining 
over the purchase money of Mouzah Chak, after satisfying 
a decree for sale, of that Mouzah, of the 8th October, 1890, 
such possession having been, obtained by them wrongfully with 
full knowledge that it was affected with a charge to the plain- 
tiffs under a mortgage of Mouzah Chak. Barhamdeo Prasad, 
now dead, is represented in this appeal by his brother, Ram 
Sumran.Prasad. The only question in this appeal is whether 
the suit so far as it related to Barhamdeo Prasad and Ram 
Sumran Prasad was a suit to enforce payment of money charged 
upon immovable property within the meaning of Article 132 of the 
Second Schedule of the Indian Limitation Act 1877, or was a 
suit to which Article 120 of that Schedule applied. 

e The facts, briefly stated, are as follows:—On the 21st May, 1887 
Kalu Babu mortgaged Mouzah Chak and other properties to Bar- - 
hantdeo Prasad and Ram Sumran Prasad. On the roth Septem- 
ber, 1887 Kalu Babu nfortgaged Mouzah Chak and other proper- 
ties to the plaintiffsand on the 19th July, 1889 Kalu Babu further 
mortgaged Mouzah Chak to Barhamdeo Prasad and Ram Sumran 
Prasad. On the 8th October, 1890 Barhamdeo Prasad and Ram 


Sumran, Prasad obtainedea decree for sale on their mortgage of ` 


the 21st, May, 1887. To the suit in which that decree was obtained 
the plaintiffgin this suit were madeparties, but they did not ap- 
pear. , In execution of the decree of the 8th October, 1890 Mouzah 
Chak was,sold. After satisfying that decree a balance amounting 
jo Rs: 12,197%8»3 ofthe moneys which were realised by tlf¢ sale 
of Mouzah Chak remained, and that balance was deposited in the 
court of the Subordinate Judge of Monghyr. On thé 14th Janu- 
ary, 1891 Barhamdeo Prasad and RameSumran Prasad obtained 
a decree for sale on their mortgage of the roth July, 1889 and in 
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yet of that decree they, on the 22nd April, 1892 drew out ‘of . 


fourt the balafice of Rs. P2,197-8-3_ which” had been “deposited in 
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court. Barhamdeo Prasad and Ram Sumran Prasad were well 
aware of the existence of the plaintiffs’ mortgage and that it had 
priority to the charge they were seeking to enforce, but they did 
not make the plaintiffs parties to the suit, nor did they give them 
notice that under the decree of the 14th January 1891 they were | 
drawing out of court the balance of Rs. 12,197-8-3. m 
On behalf of Barhamdeo Prasad and Ram Sumran Prasad it” 
was contended in the court of the Subordinate Judge that. this 
suit, so far as it related to the claim of the plaintiffs against them, 
in respect of the Rs. 12,197-8-3, surplus moneys of the sale of 
Mouzah Chak, was barred by limitation; their contention on the 
point of limitation was that Article 120, and not Article 132 of the 
Second Schedule of the Indian Limitation Act 1877, applied to 
that claim. They also raised various other contentions in the 
court of the Subordinate Judge to which it is not now necessary 
to refer. The Subordinate Judge held that the surplus sale pro- 
ceeds of Mouzah Chak were part of the mortgage security to which 
the plaintiffs: were entitled under their mortgage, and gave the 
plaintiffs a decree. From that decree of the Subordinate Judge 
Ram Barhamdeo Prasad and Ram Sumran Prasad appealed to the 
High Court at Calcutta. In that appeal two learned Judges, HEN- 
DERSON and SALE, JJ., held that the surplus sale proceeds 
of Mouzah Chak were portion of the security te which" the 
plaintiffs were entitled to look -for satisfaction of their mortgage, 
and that they were entitled to follow that mortgage security in 
the hands of Barhamdeo Prasad and Sumran Prasad. MR. JUSTICE 
HENDERSON also suggested that Barhamdeo Prasad and Sumran 
Prasad, having obtained possession ef the surplus proceeds 
which had been deposited in court with the knowledge that 
they were subject to the claim of the plaintiffs i priority to 
their own claim, and that they had abstained from giving, notice 
of that suit to the plaintiffs, might be taken to hold fhe surplus 
proceeds under an implied trust for the plaintiff. The High 
Court, holding that the suit was a suit to enférce a claimefor money 
charged upon immovable property and had been brought within 
time, dismissed the appeal. From that decrge of the-High Court 
this appeal has been brought. ` . : 
Before this Board jit was’ contended on behalf of the ap\el- 
lants that this suit, so far as it related to the appellantsy;was not 
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a suit to enforce payment of money charged upon immovable pro- 
perty, and that it was a suitto which Article 120 of the Second 
Schedule of the Indian Limitation Act 1877, applied, and con- 
sequently that the suit ws not brought within time. It was also 
contended by one of the Counsel of the appellants that as the Rs. 
12,197-8-3, surplus assets, had been received by Barhamdeo 
Prasad and Ram Sumran Prasad, who were not entitled to receive 
such surplus assets, the case came “within section 295 of the Code 
of Civil Procedure 1882, and the remedy of the plaintiffs by a suit 
under that section was barred by time. As to the last-mentioned 
contention, it is sufficient to say that the facts of this case show 
that section 295 of the Code of Civib Procedure 1882, does not 


apply. 


If Mouzah Chak had not been sold under the decree for sale of 
the 8th October, 1890 it coyld not be suggested that the plaintiffs 
could not by suit, subject to the rights of the prior mortgagees, 
have enforced payment of the money charged upon that Mouzah 
by their mortgage of the 1gthf September, 1887. Mouzah Chak 
was sold under the decree for sale of the 8th Octobér, 1890 which 

«Ram Barhamdeo Brasad and Ram Sumran Prasad had obtained 
on their prior mortgage, and the surplus moneys of that sale repre- 
sehted the. security which the plaintiffs had under their mortgage 
of the 19th Septembér, 1887 and did not cease to represent that 
security owing to she fact that Ram Barhamdeo Prasad and Ram 
Sumran Prasad had wrongfully and in fraud of the plaintiffs 
drawn them out of the court in which they had been deposited, 
Their, Lordships do nat think that it is- necessary to decide the 
point.referred to in the judgment of MR. JUSTICE HENDERSON, VES. 
that undeb the circumstances of this case the money in the hands 
of the ‘appellants was saddled with a charge in favour of the 
. plaintiffs to the amount of their charge, but they do not wish to 
be understdad toexpress dissent from that view. For the deci- 
sion of this case, it suffices to say that in their Lordships" opinion 
this ista suit to enforce payment of money chasged upon: im- 
movable property within the meaning of Article 132 of the Se- 
cond Schedule of thg Indian Limitation Act 1877, and having 

een brought within twelve years from the time when the money 
sued for became due is “within time. The appeal Tails. 
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OVIL Their Lordships will humbly advise His Majesty that this appeal 
1913 should be dismissed. The appellants must pay the costs of the appeal, 


BARHAMDEO Appeal dismissed. 
PRASAD as 3 cs $ 
v. T. L. Wilson & Co., Solicitors for the appellants. = 
TARA CPAND at : 
pR e Theodore Bill & Co, Solicitors for the respondents. . 
Air JohnEdge 
J. M. P. 
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CIVIL ABDUL RAHMAN, (Plaintif) 
1913 VErSUs 
June, 24. ~ HEDAYATULLAH AND OTHERS (Defendants).* 
RICHARDS, Pre-emption—Mohammedan Law—Pre-emptoi’s right— Property sold a`gamindari share 
Perea 7 : anda house—Pre-empior not a oo-sharer in the house—Suit for pre-emption of the 
ae whole of the camindari including the site of the house—IPhether suit bad. © 


In a pre-emption suit a pre-emptor must eluim ali that he is entitled io 
vlaim even when his right is based partly on Mohammedan Law and partly” on 
village custom, a 

Where a sale-deed with respect to whioh a pre-empeion suit is filed com- 
prised a zamindari share and a house situate within the ambit of the zamin- 
dari and the pre-emptor was entitled to pre-empt the zamindan property but 
was not a co-sharer in the house ns distinguished from the site, nor was he 
a co-8harer in the appurtenances to the house, z 


Held, that the plaintiff had no right under the Mohammedan | aw to parohage 
the house, as distinguished from the site merely by reason ofhis owning a 
fractional share in the samindari and having olnimed the site or the house 
as part of the zamindari was not bound to claim the house itself, 


SECQND APPEAL from a decree of B. J. Dalal, Esq., "District , 
Judge of Azamgarh, confirming a decree of Babu Raghunath — 
Prasad, City Nunsif. .. 

e Suit for possession by right of pre-emption. ., ° 

The court of first instance decreed the claim in part. 


* The lower appellate cqurt confirmed the decree. e N 
#5, A. No. 1280 of 1912. 
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Plaintiff appealed. Civiu 
Peary Lal Banerji, for the appellant. 1819 
Mohammad Ishaq, far the respondents. popii. 
The judgment of the Court was delivered by Havva 
LLAH 


RICHARDS, C. J.—This appeal arises out of a suit in whiclf the .——— e 
plaintiff claimed (¢nter alia) possession of certain immovable pro- Richards, C.J 
perty by right of pre-emption. There is no question now as to 
the existence ofa custom of pre-emption in respect of the zamindari. 


The sale-deed comprised a zamindari share which was described 
as being a five acre share. There were also two other items of pro- 
perty and a house. We are not now‘concerned with the two items 
other than the house, because they have been found to be the 
property of the pre-emptor. With regard to the house it is situate 
within the ambit of the zamindari, and it appears to have been 
owned by the vendor anga number of ‘other persons. The court 
below has dismissed the plaintiff's suit for pre-emption upon the 
ground that the plaintiff being entitled to pre-empt the zamindari Í 
property was also dhtitled to pre-empt the house, if he had -~ 
performed the formalities required by Mohamınedan Law, and that 


not having done so he has forfeited his right to pre-empt even the 
zamindari. ; 

The plaintiff has appealed. A preliminary point was raised 
which we have oyerruled. ' 


The appellant contends first that the mere fact that he did not 
exercise his rights under the Mohammedan Law ought not to 
deprive him of his rights under the village custom. Secondly, he 
contends that he had no right to purchase the house, and that he 
has in fagt claimed in the present suit all the property, which he 
was entitled either under the Mohammedan Law or custom to claim 

_ in pre-emption. 


° ” There àre undoubtedly authorities in this Court for tht, prpposi- 
tion that a pre-emptor must claim all that he is entitled to claim 
even Where his right is based partly on Mohammeda Law and partly =~ ° 
on village custos and we feel we are bound by these authorities. ® 


The next question asises whether the plaintiff was really entitled 
S under the Mohammedan Law to pre-empt the house. We have 
had & play before us which shows that there is a waste plot on 
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the ground adjoining the house. In the court below the plaintiff 
attempted to get over this difficulty by alleging that a small space 
was left between the waste plot and the house and that he had 
no claim to this slip of land. This suggestion was, we think, 
rightly thrown aside by the court below. When carefully eon- 
sidefed it will be evident that the plaintiffs only right to .the 
adjoining plot was by virtue of his being the owner in common with 
the rest of the zamindari body, which of course included the vendor. 
The plaintiff was not a co-sharer in the house as distinguished 
from the site nor was he a co-sharer in any appurtenances 
to the house. So far as the house was concerned he had nothing in 
common with the vendor.” Under these circumstances we are 
clearly of opinion that the plaintiff had no right under the Moham- 
medan Law to purchase the house (as distinguished from the site) 
merely by reason of his owning a fractional share in the zamindari. 
So far as the site is concérned he has ‘claimed it as part of the 
zamindari in his suit. The plaintiff-appellant has conceded that 
he claims no abatement in respect af the value of the house. 


We allow the appeal, set aside the decies of both the courts 
below so far as they dismiss the plaintiffs suit for pre-emption and 
remand the case to the lower appellate court with directions to 
re-admit the appeal under its original number in the file and pre- 
ceed to hear and determine the same according to law. Costs in 


this Court will abide the result. . 


Appeal decreed—Cause remanded. 
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GANGA DEI AND ANOTHER : 
VErSUS 


KING-EMPEROR.* , 


Penal Code (Aci XLV of 1860), sections *$68 § $66—Abduction an offence only when 
committed with certain intent or knowledge. 


The offence of abduction is a continuing offence and a girl is being ahduct- 
ed not only when she js first taken from any place but also when sho is 
removed from one place to another. 


Chapter XIV of the Indian Penal Code makes abduction an offence only 
when it is committed with certain intent and the mere taking of a girl to an 
immigration recruiter is not necessarily the taking of the girl to his house 
with a knowledge that it was likely that she would be foreed or seduced to 


iilicit intercourse - 


CRIMINAL APPEAL from an order of Austin Kendall, Esq., 
Sessions Judge of Cawnpore. 


Satya Chandra*Mukerji, for the appellants No. 2 (Mirai 


accused), ; 


Lalit Mohan Banerji (Government Pleader), for the Crown. 


The.following Judgment was delivered by 


KNOX, J.—Musammat Ganga Dei has been convicted of an 
offence under Section 366, Indian Penal Code, and sentenced 
to five years’ rigorous imprisonment together with fine and solitary 
confinement. She has appealed and in her petition of appeal 
she says that she is quite innocent and that she had nothing to 
do with the removal of the girl, Dilasia from Cawnpore to Allah- 


complete case has been made outagainst Musammat Ganga Dei 
and that she has been rightly convicted. I dismiss her appeal. 


In the “samt, case one Mirai was tried along with Musammat 
Ganga Dei and was convicted under section 366, Indian Penal 
Code, and sentenced to seven years’ rigorous imprisonment. He, 
too, has appèaled. The learned Vakil, who has appeared on h8 
behalf, has taken ‘mee through the evidence and has pointed out 

P * Criminal Appeal No, 796 of 1913, | Ta 


° abad. 4d have gone into the evidence, and I am satisfied that a 
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that so far as the prosecution story goes the conviction, if the whole 
of that evidence be accepted and believed, of Mirai with Delasia 
is confined to the day of her abduction and the day following. On 
the evening of that day the prosecution say that Mirai was one of 
the two persons who took the girl to the house of Mahadeo and 
offered her there as an emigration coolie. Mahadeo  refused*to 
takeheron the ground that she was too young. It is further 
contended that there is nothing from which conspiracy in abduction 
could rightly be inferred. I cannot agree with him. The offence 
of abduction is a continuing offence, and the girl was being abduct- 
ed not only when she was taken from the latrine at Cawnpore 
but also when she was being taken to Mahadeo’s house. Beyond 
that, so faras Mirai is concérned, we need not go. Had the 
mere act ofabduction being an offence, I should have been pre- 
pared on the evidence to find Mirai guilty of conspiracy in that 
offence. But Chapter XIV of the Indian Penal Code, makes 
abduction an offence only when it is* committed with certain 
intents. Itis true that section 366 is, very wide. But it would 
be too far to say that the taking. of the girl to the house of 
Mahadeo was the taking with a knowledge that it was likely that 
she would be forced or seduced to illicit intercougse. Such a result 
may and it is to be feared does occur under such circumstances. 
But I cannot hold that it is a necessary result or evén a probable 
result that a person taking a girl to the house of an emigration 
recruiter does theact with such knowledge. There is no other 
section under Chapter XIV to cover the case and I am not 
concerned with any other offence against Mirai. It is sufficient 
for me to say that I have to deal with the offence under 
section 366. I find it is not proved that Mirai was guilty 
of that offence. Iset aside the conviction and sentence and order, 
his immediate release. 
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ULFAT RAI (Defendant) 
z VErSuUS 
BASDEO AND OTHERS (Plaintiffs). * 


Exproprietary tonancy— Whether oan be acquiréd by adverse possession—Agra Tenancy - 


Act (II of 1902) 


Tt is possible to acquire by adverse possession a right, short of full 
proprietorship. Whore, therefore, on the death of a Hindu widow her hus- 
band’s brother S, as his next reversioner, took possession of a certain 
mahal owned by the deceased, litigation followed between him and his 
brother’s sons and by a decree on an award by the arbitrators the entire 
mahal was allotted to T, the son of a third brother, formal possession was 
given to I in 1891 but S and after him his heir, the defendant, remained 
in possession of certain plots of sir land appertaining to the mahal for over 


twelve years ; held, that the “defendant acquired by adverse possession the 
status of an exproprietary tenant. 


Maka Singh v. Khoshi Ram, Unreported L. P. A., No, 38 of 1911, decided on 
Tth May, 1912, referred te. 


SECOND APPEAL from adecree of E. C. Allen, Esq., District 
Judge of Mainpuri, confirming a decree of Saiyed Abu Moham- 
mad, Assistant Collector, First Class, of Etawah. 


Suit for determination of the nature of a holding and for rent. 


The court of fisst instance decreed the claim in part. The 
lower appellate court confirmed the’ decree. 


Defendant appealed. 

Girdharilal Agarwald, for the appellant. 
2 R. Sawhny, for the respondents. 

The following judgment was delivered by 


. Piccaqrt, J—This is a Second Appeal arising out of the fol- 
slowing factst «Ong Manik Chand died possessed of considerable 
landed property incfuding one entire makal in village Sarai Imilia. 
He died “leaving a widow who held the property for ‘her life-time. 
On her death Salik Ram, brother of Manik Chand, took possession 
of the whole; but litiggtion followed between the said Salik Ban 
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and the sons of two other brothers. The suit was referred to arbi- 
tration and resulted in a decree on an award passed on January 
30th, 1891. By this decree the entire property of Manik Chand in 
Sarai Imilia was assigned to Ishri Prasad, the son ofa third brother 
of Manik Chand. Ishri Prasad obtained formal possession under 
the decree. The present suit relates to certain plots of sír land” 
appertaining to the waha/ in question in SaraiImilia. The plaintiffe 
is the son of Ishri Prasad, tha first defendant is the. grandson of 
Salik Ram, and along with him are impleaded as defendants cer- 
tain persons who are admittedly in actual cultivation of the land in 
suit as sub-tenants. The suit was brought for a determination of 
the nature of the-tenancy and the amount of the rent. The latter 
portion of the suit has failed under circumstances with which I am 
not now concerned. The dispute before me is between the plaintiff 
and the first defendant as to the nature of the tenancy. The latter 
has all along resisted the suit upon three alternative pleas :— 


(a) He says he has acquired proprietary rights in the land in 
suit by adverse possession for more than twelve years. 


(6) Failing this, he pleads that his possession has from the 
first been that of an o picpneray tenant by oper- 
ation of law. ° 
(c) Failing this again, he pleads that by ‘is long possession 
he has at least acquired the status of a ‘tenant with 


rights of occupancy. 
e 


The courts below have concurred in giving the plaintiff a decree 
that all the defendants (including defendant No. 1), hold as-tenants- 
at-will without any kind of right of occupancy. The first defen- 
dant appeals to this Court, and I have also before me a cro$s-objec- 
tion by the plaintiff challenging the propriety of the lower e 2P- 
pellate courts’ order on the question of costs, A 

The judgment of the lower appellate court is extremely uhsatis- 
factory. The remark that, “ Respondent (t.e. the plaiptiff) dees riot 
now ‘claim that they (że. the defendants) arg mere trespassers, % 
can only. be the result of some misunderstanding as to-the precise 
nature of which I shall not hazard a conjecture. Ido not find 
that the defendant-appellant has ever abandohed any of the al- 
ternative pleas, as set forth above, uporf wHich he all along contgst- 
ed the suit. -Evidently the District Judge was not satisfied that th À, 
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appellant continued in possession over the plots in suit claiming 
to be the proprietor of the same, and here perhaps I have before 
me something of the nature of a finding of fact which I ought to 
respect in second appeal. Moreover such a finding seems to me 
correct on the evidence. The appellants and his predecessors-in- 


° title, no doubt, continued in possession after the decree of 1891, °in 


the sense that they continued to, hold these plots of sér land and 
either to cultivate them personally or to sub-let them. Ordinarily, 
exclusive possession is presumed to be adverse against the 
rightful owner to the fullest possible extent ; but the circumstances 
of a case like this are peculiar. It was, quite an arguable point 
whether the proceedings resulting in the delivery of formal posses- 
sion under the arbitration decree did or did not operate so as to 
constitute Salik Ram an exproprietary tenant in respect of these 
sir plots. If Salik Ram and his descendants after him continued 
in occupation of these plots against the will of the plaintiff it is 
for them to make it clear what rights they were all along claim- 
ing in respect of the same, when they ask the court to hold that 
these rights, however disputable in their origin, have now ripened 
eby prescription so that they are no longer assailable. I find that 
in 1907 Ishri Prasad called the attention of the Revenue Courts, 
orf the mutation "side, to the fact that the entries in the village 
papers, respecting the lands now in dispute, were anomalous, and 
could not be cerrect as they stood. The Assistant Collector 
remarked that Gulab Rai (father of the defendant-appellant) 
could have no proprietary rights in this land, and should be 
recorded as an expraprietary tenant of the same. Gulab Rai 
acquiesced in this order; it is the plaintiff (the son of Ishri Prasad) 
who is challenging it by means of this present suit. I have no 
doubt personally that if Ishri Prasad had at any time sued for 
the ejectment of Salik Ram or Gulab Rai as trespassers, he would 


e have beenymet by a plea that they were exproprietary, tenants. 


I accept, therefore, the finding of the courts below that tht appel- 
lant-has*not acquired by adverse possession full proprietary rights 
in respect of this land. ms 


- I am however qyite unable to concur in the finding that the 
appellant is a mere tenant-at-will. The first question is whether 
an exproprietary tenaticy was created’ by operation of law when 
Ishri Pra8ad obtained formal possession of the makal in 1891. 
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The courts below concur in finding that this is impossible, be- 
cause the litigation of that year established the fact that Salik Ram’s 
possession had been that of a mere trespasser. This, at any rate, 
I hold to be clearly erroneous. Salik? Ram had entered into 


possession as nearest -reversioner to Manik Chand, and prima facie : 
hee was a nearer reversioner in law than his nephews. We do * 


not know on what principles the arbitrators proceeded when they 
affirmed the rights of the nephews to share in Manik Chand’s 
estate. The whole transaction was of the nature of a family 
settlement, and I cannot interpret it as necessarily implying that 
Salik Ram’s possession prior to 1891, much less his possession 
over the particular lands which were by this settlement assigned 
to one of his nephews, was that ofa mere trespasser. The point 
is, however, debatable on other grounds. If the transaction of 
1891 be regarded as in effect a partition of family property by 
mutual consent, I think the balance” of authority in this Court 
would be against holding that exproprietary rights accrued in 
_repect of the sir lands in suit, wher the entire mahal was assigned 
to a single co-sharer. If the case turned on this point, it might be 


necessary for me either to remit an issue, or to enter into a more, 


detailed examination of the evidence. 


I think it sufficient, however, to note that Salik Ram had, ‘at 
any rate, some sort of an arguable claim t6 the status of an ex- 
proprietary tenant, and so proceed to consider what rights, if any, 
have accrued by prescription to Salik Ram and his descendants 
in virtue of their uninterrupted possession from 189r onwards. 
A case very similar to the present was befoge this Court in Maža 
Singh and others v. Khoshi Ram (1). That case would be authority 
for holding that the appellant now before me has acquired at least 
the status of an occupancy tenant. It is objected on behalf of the 


plaintiff-respondent that the land in suit is sír, and that ocqupancy . 


rights caynot be acquired in srr land : this point either did not arise » 


or wds fiot considered in Maha Singh v. Khosit’ Ram. My own 
opinion is that ,the appellant in the present case must be Held to 
a have acquired the`status of an exproprietary tenant by adverse 
* possession for twelve years and more. I take it to be settled law 


that it is possible to acquire by adverse "possession a tight short N 


of full proprietorship. Ift be conceded,*as I have conceded in 


(1) L. P. A. 88 of IDIL dealdod on 7th May, 1912 ‘ 
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favour of the plaintiff, that Salig Ram and his descendants are not 
proved to have held possession of this land under a clear claim to 
adverse proprietary title, I do not think it can be denied that they 
have all along claimed to be at least exproprietary tenants. I do 
not think the plaintiff is entitled, after some twenty years, toeask 
the court to go back and hunt for a flaw in their original title to 
this status, f 


For these reasons I accept this appeal, and setting aside the 
decrees of both the courts below, give the plaintiff a decree declar- 
ing that Ulfat Rai (defendant No. 1) holds the land in suit with 
occupancy rights as an exproprietary tenant, and that the remain- 
ing defendants are sub-tenants with no right of occupancy. 

The question of costs is a little difficult. The suit has substan- 
tially failed ; yet Ulfat Rai has complicated the case and put him- 
self partly in the wrong by setting up his claim to adverse pro- 
prietary possession. I order that all parties do bear their own 
costs throughout : this order disposes of also the plaintiffs’ cross- 
objection. i 


. 7 l Appeal allowea. 


bg tal cour? [A.L J, it, 


Cre 3 KANHAI RAM (Plaintif) 


e 
` 1913 


ecember, 8, SUKHDEO (Defendant).® 


Versus 
. 


UDBALL, J. 
i Agra Tenancy Act (II of 1901), section 167 and Group 4A—Suit for arrears of rent by 


assignese—Jurisdiction—Civil and Revenue Couris —Secont Appeal, 

A Civil Court has no jurisdiction to entertain a anit for arrears of rent 
assigned to the plaintiff by certain occupancy tenants to whom it is payable. 
Such a suit is purely and simply a suit to recover from the defendant a sum 
of money which is alleged to be due on acconnt of the rent of his holding 
and is a suit of the nature contemplated by Schedule IV of the Tenancy Act, 
Under section 167 of the Act only the Revenue Court can take cognizance of it. 

Such a suit not being cognisable by a Court of Small Causes seclion 102 of 
the Code of Civil Procedure does not bara second sppeal. 

Antu Singh v. Ajudhia Sahu, I. L, R.,9 All, 249 and Gaya Prasad v. 
Chandravati, l. L. R., 7 All, 256, not "followed. e 


SECOND APPEAL from a decree of H. M. Smith, Esq., District 
Judge of Agra, reversing a decree of Munshi Jugal Kishore, Assis- ° 
tant Collector, First Class. . 


_ The facts of this case, so far as they are material to this report, 
were as follows :—Saktu and Parana were joint gccupancy tenants 
and Sukhdeo was their sub-tenant. They assigned the arrears of 
‘rent due from Sukhdeo for the years 1315, 1316 and 1347 Fasli to 
Kanhai by a sale-deed, dated 12th October, 1910. Kanhai brought 
a suit against Sukhdeo, on the basis of this sale-deed for recovery 
of Rs. 131, being the arrears of rent for 1316 and 1317 Fasli to- 
gether with interest. The Assistant Collector decreed the ië 
On appea! the District Judge dismissed it. The plaintiff prefetred 


a Second Appeal. i 


Parmeshwar Dayal, for the respondent, took apreliminary objec- 
~ tion ‘to the hearing of the appeal :—Under section 102, Ctuil Pro- 


@ cedure Code no second appeal lies in this case. The suifis of a 
nature cognizable by a Court of Small Causes. “he suit is not by 
a landlord suing for rent as such, but by a stranger who hay 
obtained an assignment of arrears of rent due from a pefson between 
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whom and himself there is no relation of landlord and tenant. An 
arrear of rent if assigned to a third person loses the characteristics 


of rent as such. This is borne out by the fact that the decree kanga Raw 


which an assignee of rent obtains is materially different from an 
ordinary rent decree; he cannot, in execution of his decree 
preceed to have the tenant ejected in the manner laid down by 
section 59 of the Tenancy Act. The status of an assigrtee of 
arrears of rent is just that of an assignee of a common debt. The 


suit is, therefore, of a nature cognizable by a Small Cause Court, 


and the valuation being below Rs. 500 no second appeal lies. I 
rely on the cases of 

Ganga Prasad v. Ohandrawati, [1884] I. L. R., 7 All, 256. 

Antu Singh v. Ajudhia Sahu, [1887] I. L. B,9 All, 249. 

Nehal Chand (for Benode Behari), for the appellant, in ‘reply to 
the preliminary objection :—The assignment to a third person of 
an arrear of rent-which hąs fallen due does not alter the nature of 
the money. It continues to bean arrear of rent and nothing else. 
The assignee acquires, gxa that arrear and for the purpose of re- 
covering it, the exaq status *of a landlord: His suit will lie 
in the Revenue Court just as if he were the original landholder. 
Section 102 of the Tenancy Act lays down that an arrear of rent 
shall be recoverable by suit in accordance with that Act, and 
such a suit falls within Group (A) of the Fourth Schedule. The 
section does not eXclude a suit for arrears of rent brought by an 
assignee thereof.® Under section 167 of the Tenancy Act the Re- 
venue Court is the only proper court for such a suit. The cases 
relied upon by the respondent were decided prior to the present 
Tenancy Act. Moreover, none of the rulings lays down that a’ 
suit- by an assignee of arrears of rent is cognizable by a Court of 
Small Causes. For these reasons a second appeal lies. i 

° Parmeshwar Dayal replied. 
° The preliminary objection was over-ruled and the appeal .was 
heard on the méyits. es 


The following judgment was delivered by . 

TUDBALL, Je—This appeal arises 6ut of a suit brought to recover 
arrears of rent from a sub-tenant holding from ‘two occupancy 
tenants, Saktu and Parana. The facts, of the case may be briefly 
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put as follows:—In the year 1908 Saktu and Parana distrained 
upon the crops of Sukhdeo (defendant) for the rent of that year. 


\wHar Ray SUkhdeo, sub-tenant, brought a suit in the Revenue Court to 


contest the validity of the distraint, pleading that he had paid the 
rent. He produced a receipt purporting fo bear the thumb im- 
pression of Saktu. The Revenue Court held that Parana and 
Saktu alone were not entitled to distrain for the rent as they had a 
third brother, Madho, who had not joined with them. It also went 
on to hold that the receipt was a good one. Madho having died, 
Parana and Saktu have now assigned to the present plaintiff- 
appellant, Kanhai Ram, their right to recover the rent of that year, 
; and Kanhai Ram has brought the present suit. The defence was 
payment and production of the same receipt. The Assistant Col- 
lector in the first instance held that the receipt was not’ genuine 
and decreed the claim. On appeal to the District Judge it was 
held that the receipt was genuine and payment was proved, and 
the suit was.dismissed. The plaintiff fow comes to this Court in 
second appeal. The point now taken is that Saktu alone was 
not entitled to grant a valid receipt as he alone was not entitled 
to collect the rent ; and as the plaintiff is thé assignee of the rights 
of both Saktu and Parana, he is at least entitled to recover any 
sum which is due to Parana. A preliminary objection is taken on 
behalf of the respondent that no second appeal -will lie. It is 
urged that Saktu and Parana having transferred their’ right to 
recover the rent to Kanhai Ram, the latter could have brought 
his suit in the Civil Court, and as the claim is for fess than Rs. 500, 
the suit is one of a Small Cause nature, and therefore no second 
appeal will lie. It is quite clear that the suit is one which could 
never have been brought in the Civil Court àt all. Section 147 of 
the Tenancy Act most clearly lays down that no court other than 
a Revenue Court shall take cognizance of any dispute or matter if 
* respect of which any suit or application might be brought or made, 
that is to say, suits and applications of the nature specified in the 
Fourth Sthedule. Among them are suits for arrears of fent. The 
suit is purely and simply a suit to recover from the defendant’a sum 
of money which’is alleged to be due on account of the rent of his 
“holding, and it is a suit of the nature contemplated,by this*section. 
The old rulings quoted, viš, Antu Singh V. SJUA Sahu (1), 


. . (1) [1887] LL, Re, 9 All, 249, s 
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‘and Ganga Prasad v. Chandrawaty (2), have no force whatever in 
view of the clear and specific language of the present Act. 

As to the point raised in the appeal itself, I may point out that 
this litigation has been going on since 1908. From the very 
begiyning Sukhdeo has been putting forward this receipt bearing 
the thumb mark of Saktu. Never from that time up to the present 
moment has it ever been alleged that Saktu alone was not entitled 
to recover the rent or to give a valid receipt for it on behalf of a 
family consisting of himself and* his brothers. The receipt was 
put forward both in the original suit in which the distraint was 
contested, and again also in the present suit in the court of first 
instance and the fight has raged wholly and solely round the ge- 
nuineness of the document and noton the question of Saktu’s 
power to give a valid receipt. The point if it were enquired into 
now would necessitate enquiries into certain questions of fact, on 
which it would be necessary to take evidence. Among those ques- 
tions is the question whether Saktu and Parana were joint or se- 
-parate and whether Saktu was the managing member of the fami- 
ly or not. The appelfant ought to have raised this point in the 
courts below, and I cannot allow it to be raised now at this late 
“stage of the case, there having been no issue and no evidence there- 
on. The lower eourt having held the receipt to be valid and ge- 
nuine, I am bound by the finding of fact. The appeal, therefore, 
fails and is dismissed with costs. 


Appeal dismissed. 
B. K. Mee 
(2) [1884] I. D. Ra, 7 AH., 256, 
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Knox, J. 


RAMANJI MAHARAJ ÅND OTHERS (Defendants ).* 


Practice—Sutt for redemption of a specific morigage— Defendant admitteda mortgage but 
denied the mortgage set up —Plaintif to prove a subsisting litle to possession as alleged. 


Whore the plaintiff alleges that heis entitled to possession by reason 
of the determination of a mortgage it is for him to prove that he had at 
the commencement of the suit a subsisting title to the possession of 
the property and that he must mention in his plnint facts to show that 
such title exists. He is not entitled to succeed merely because the defen- 
dant failed to prove the case he set up. 


Zingari Singh and others v. Bhagwan Singh, 71889] A. W. N., p. 187, followed; 
Bala v. Shiva, I. L R., 27 Bom., 271, and Lala Ganeshi Lal v. Basanti Lal, 
Unreported 8. A. No. 784 of 1912, decided on 23rd April 1918, distinguished. 
SECOND APPEAL from a decree of BabueShekhar Nath Banerji, 
Subordinate Judge of Agra, confirming a decree of Munshi Gauri 
Prasad Munsif, of Mahaban. Te 
Suit for redemption of a mortgage. . 
The court of first instance dismissed the claim. 
The lower appellate court confirmed the decree. 
Plaintiff appealed. i 
Shiam Krishna Dar, for the appellant. 
Gobind Prasad and Mangal Prasad Bhargava, for the respon- 
dents. . 


The following judgment was delivered by . 


KNox, J.—Several points are raised in this appeal? But the 
plea particularly pressed before me is that under the circumstances 
of this case there can be no question of specific mortgage, and that’ 
on the facts found and proved the plaintiff was entitle to a decree 
for redemption. The case is one- in which the plaintiff, who i is ap- 
pellant before 1 me, came into court setting out in his plaint that the 
mortgage which he sought to redeem was a morégage of the 27th 
of July 1858 in which one Inchha wasemortgagor and Birj Lal 


mortgagee. He entered, into further details connected with thè 
* S, A. No. 36 of 1918. = 
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` mortgage. Both the courts below have held that the plaintiff has 
failed to prove the specific mortgage set up in his plaint and in 
consequence have dismissed the suit. The defendants admitted that 
a mortgage had been made by Inchha in favour of Birj Lal and they 
wept on to say that no mortgage alleged by the plaintiff subsisted. 
The time of mortgage and the amount of mortgage money ag al- 
leged by the plaintiff were also denied. The contention raised in 
the third plea of the appeal was put forward as being a contention 
sanctioned by the case, Bada v. Shiva (4). In that case, however, * 
there is this difference, and it is an important difference. The plain- 
tiff before the Bombay Court did not tie himself down to any 
specific mortgage made in a particular year. The defendants who 
were in possession denied the mortgage, and it was held that the 
real question was whether the defendants were mortgagees of the 
property in question. Further, that under such circumstances the 
plaintiff was entitled to succeed if he proved that the land was held 
by -the defendants as mortgagees. My attention was also drawn 
to Lala Ganeshi Lal v. Basanti Lal and others (2), But on looking 
into the judgment I ftnd that in this case also the plaintiff did not 
tie himself down to any specific mortgage. All that he stated was 
that there was a mortgage made sometime about 1853. The defen- 
dants admitted that they were mortgagees of the property, and 
went on‘to qualify this admission by adding that the existence of 
any mortgage alleged by the plaintiff was not admitted. The case 
with which I have to deal with is one which is clearly covered by 
Zingari Singh and others v. Bhagwan Singh and others (8). I find 
myself in accord with the learned Judges who decided that case, 
ands hold that whefe the plaintiff alleges that he is entitled to 
possession by reason of the determination of a mortgage, it is for 
‘him to prove that he had at the commencement of the suit a sub- 
sisting title to the possession of the property and that he must. 
- -mention in his plaint facts to show that such title exists. He is 
not entitha to’succeed merely because the defendant faits to, prove 
the case he sets up. I therefore dismiss this appeal with costs. 


3 Appeal dismissed 
' © te (1) [1902] L L. Bu, $7 Bom., 271. S 
E 7 R (2).Unfeported 8. A. No. 784 of 1932, oe te 
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Penal Code (del XIV of 1860), sections 193, 463 —Endorsement on a morigage-deed 
showing payment—Intention to fabricate false evidence and defraud the mor!gagee— 


Ohealing and forgery. 


The accused transferred the whole of his property in favour of his wife 
but before registering the sale-deed mortgaged the property to F. The 
sale-deed was, however, registered after the mortgagee had made all neses- 
sary enquiry ut the Registration Office. After the registration of the sale-deed 
the mortgage-deed was also registered. The accused was charged for 
cheating the mortgagee. It appeared during the trial that the mortgadge-deed 
filed by the complainant bore on it an ondorsement of the return of the 
consideration although there was no sueh endorsement on it when it was 
filed in court. The accused was thereupon farther charged for fabricating 


false evidence and forgery. P 


Held, that the accused was guilty of fabricating false evidence and chent- 
ing, a3 the accused must be presumed to know the probable result of his 
action and it obviously could not have been absent, from his mind when 
he forged the endorsement that he was thereby attempjing to defraud the 
mortgagee of his money. s 


CRIMINAL APPEAL from an order of C. W. ‘Grant, Esq., Sessions 


Judge of Bareilly. e 


ludball, J. 


C. Ross Alston, for the appellant. " 
Lalit Mohan Banerji (Government Pleader), for the Crown. 
The following judgment was delivered by g 


TUDBALL, J.—The facts of this case are clear, Thesole ques 


tion is what offence has the appellant committed, if any, *at all. 


The appellant owned certain property. With a view apparently , 


to cheating one Fakir Chand, he executed a sale-deed-p§ the whole 

of his property in favour of his wife. He then executed a mortgage 

of his property, in favour of Fakir Chand for Rs. 10,000. “At that 

e time the sale-deed in favour of his wife had not been registered, 

o Before the mortgage transaction was completed Fakir Chand 


e e 
made all necessary enquiry in the Registration Department as to 


x e ; e 
* Cr. A. No. 767 of 1918 ee 
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‘prior incumbrance. The appellant then put in the sale-deed in 
favour of his wife for registration and soon after the mortgage- 
deed was also registered. When the matter came to light Fakir 
Chand charged him in the Criminal Court with cheating. While 
that criminal case was pending it came to light that the mortgage- 
deed which the complainant filed in court bore on it an endosse- 
ment of the return of the consideration purporting to have been 
signed by Fakir Chand. It was amply proved that the document 
bore no. such endorsement at the time it was filed in the Criminal 
Court by the complainant. It is in respect to this endorsement 
that the appellant has now been convicted under section 467 of 
the Indian Penal Code and section 193 of the Indian Penal Code. 


I note that he has also been convicted of the offence of cheating. 


The plea raised on his behalf is that the intent with which the 
forgery. was committed could only have been to save the appellant 
from conviction in the criménal case and that, therefore, the act 
does not amount to the offence which is defined in section 463 of 
the Indian Penal Code. The court below has pointed to the fact 
that such an endorsement, if genuine, would be a full acquittance 
of the debt due on the mortgage and would rid the appellant of 
his liability under the deed. It has concluded that the appellant 
had two intentions in his mind : first, to protect himself from a con- 
viction of the offence of cheating; and secondly, to rid himself of 
all the liability under the bond and that the latter was at least an 
intent to cause damage or injury or at least to commit fraud. 
It has algo been equally held that the accused’s act amounts to 
an offence under section 193 (fabricating false evidence). It is 
quite clear that the apptllant is guilty of one of the two offences. 
As regards his intent,a man is presumed to know the probable 
résult of his action and it obviously could not have been absent 
from the appellant’s mind when he made the forged endorsement 
‘that, he was thereby attempting to defraud and cheat Fakir Chand 
out ofhis honey., It is impossible that he could not have ‘had. this 
result “before his” mind, I, therefore, think that the court below 
-is quité correct in holding that he acted with bofh intents and 
that his act dogg amount to an offence under section 463 of the 


Indian Penal Code. Jn my opinion the conviction is correct. I 
dismiss the appeal. 


P Appeal dismissed. 
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RYVES, J. N. s 
Code of Criminal Procedure (Aot V 1898), scotion 4837 — Proceduro — Complaint dismissed 
once—Subsequent complaint by another complainant on the same facis—Tribunal, the 
same—Lucumbent, @ different indscidual—Lnquiry ordered by the High Court, 


A particular Sub-Divisional Magistrate dismissud a complaint under sec- 
tion 203. Criminal Procedure Code. A subsequent complaint arising out of 
the same matter was made before him and ho ordered the papers of the first 
case to be put up with the present complaint on a particular date. The 
officer was in the meantime transferred and his successor took ap the case 
and ordered process to issue. 


Held, that the successor-in-office ofa Particular Magistrate, although ‘a 


different individual, constituted the same tribunal as his predecessor-in- ; 


office and had jurisdiction to entertain a second complaint in the same mat- 
ter, although the first one had been dismissed by the latter, 


In this case enquiry was ordered by High Court. 

King- Emperor v. ddam Khan, 1. L. R., 22 All, 206, and King-Emperor v 
Umedan, [1905] A. W. N., 86, referred to. , i 
CRIMINAL REVISION from an order of Pandit Suraj Din Bajpai, 


Magistrate, First Class, of Mirzapur. s 


D. R. Sawhuy, for the applicants. ° 


Parmeshwar Dayal and R. Malcomson (Assistant Government 
Advocate), for the opposite party. 
The following judgment was delivered ‘by e 


Byres, J. Ryves, J.—On the 20th of September, 1913 Musammat Kalia, the 
wife of one Baban, made a report at the police-station charging six 
persons with having assaulted her husband. On the 2nd of Octo- 
ber, 1983 Nachko, the brother of Baban, filed a complaint inf the, 
court of the District Magistrate against nine persons withe respect 
. to the same assault on Baban as had been reported by Musammat 
- Kalia. The District Magistrate forwarded Nachko’s complaint to 
Mr. White, who was the Sub- Divisional Officer, “for disposal. ` Mr. 

White ordered an enquiry under section 202 Of the Code of Criminal 


Procedure, and on the 18th of October, 193 he dismigsed Nachko’s 
* Cr, Rev. No. 1097 of 1913. ° 


‘similarity between the facts now before me and the facts in that 
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complaint under section 203 of the Code. On the 22nd of October,  CrnuvaL 


1913 Baban made a complaint against six out of the nine persons 1914 
named by Nachko and alleged the same facts as reported by kaa Baaros 
Musammat Kalia, Mr. White ordered that the police papers and e 


the papers in Nachko’s case should be put up along with Baban’s paaa 


complaint, on the 28th October, 1913. Before that date Mr. Byres, J. 
White ceased to be the Sub-Divisional Officer and was replaced by j = 
Mr. Suraj Din Bajpai. Mr. Suraj Bin Bajpai took up the case and 
ordered process to issue against the accused on the 11th Novem- ° 
ber, 1913. Against that order this application in revision has been l 
filed on the ground that according to the decision of this Court in 
King-Emperor v. Adam Khan (1), Mr. Suraj Din Bajpai had no 
jurisdiction to proceed with the case inasmuch as Mr. White had 
already dismissed a complaint in the same matter. The case of 
King-Emperor v. Adam Khan, as stated by the learned Judges, 
who decided it, themselves,is only applicable to exactly similar 
facts, as thelearned Judges say :—-“We desire it to be distinctly under- 
stood that we decide nothing except the question actually raised by 

the facts in this case, which is, that when a competent tribunal has 
dismissed a complaint another tribunal of exactly the same powers 
cannot re-open the Same matter on a complaint made to it.” In 
that case the fist complaint had been made inthe court of an 
Hénorary .Magistrate who dismissed it under section 203 of the 
Code of Criminal Procedure, A similar complaint‘against the same 
person was then måde in the Court ofa Deputy Magistrate. Both 

the Honorary Magistrate, and the Deputy Magistrate were the 
magistrates of equal jurisdiction, namely, magistrates of the first 
class. , In this case af first sight there is undoubtedly a great 


case. These is, however, this distinction. Nachko’s complaint was 
dispose of by Mr. White, to whom it had been sent, because he was. 
the ,Sub-Divisional Magistrate having jurisdiction over the place 

where the affence was alleged to have been committed. oT e dis- 
missed’ that complaint as stated above, but when on the 22nd 
Octobet, Baban put in his complaint Mr. White entértained it, at s 
any ratesto this extent that he fixed a further date for its disposal. © 
Mr. Suraj Din Bajpai took up the matter simply because he had 
become theSub-Divisional Magistrate and was thus seized of the 


s (1) [1899] T. L R, 22 All., 108, 
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ORDUNAL case as the successor of Mr. White. In other words it was the’ 
- 1914 same tribunal although the incumbent was a different individual. 
Zam Baaros In this view Mr. Suraj Din Bajpai would not be precluded from en- 
B a aS tertaining Baban’s complaint as has beeneheld in Krng-Emperor v. 
Rjad, Umedan (1), and other cases in this Court, the last of which „was 
decjded by a Bench of which I was a member, on the 28th Novem- 

ber, 1913 that is Criminal Revision No. 843 of 1913, Keyser v. 
King-Emperor (8). But whether the ruling in I. L. R., 22 All, 106 is 


or is not distinguishable on the ground suggested, it seems to me 


` 


that this is certainly a case in which there should have been a ma- 
gisterial enquiry. Itappears that on the 28th September, 1913 
both the wife of Baban and Raghunath, one of the men whom she 
charged with having assaulted her husband, made counter-com- 
plaints. Nachko and Raghunath both filed complaints in court, ap- 
parently being dissatisfied with the action of the police.. Both 
cases were sent to Mr. White for disposal. He accepted apparent- 
ly the report of the police and dismissed both cases. This I think 
is a case in which this Court may properly take action under sec- 
tion 437 ofthe Code of Criminal Procedure. I, therefore, direct 
that Baban’s complaint be returned to the learned District Ma- 
gistrate and that he will either enquire into tħe same himself or 
will have it enquired into by some competent magistrate subord- 
inate to himself. If Mr. White is still in the district it might be 
convenient for him to dispose of the matter. ° 
l Further enquiry ordered. 
(1} [1903] A. W. N., p. 86. ; 


(2) [1918] 12 A. L. J. R, 1. 
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Provincial Small Cause Court Act (IX of 1887), section £5—Rerision—Alunsif not 
invested with Small Oause Court jurisdiction trying a case as suoh court— 
Irregularity prejudicial to the applicant for revision, 


A suit was filed in the court of a Munsit who was invested with the 
jurisdiction of a Judge of the Court of Smal] Causes. Before he could 
hear the case and record any evidence that officer was transferred. His 
successor was not invested with such powers. ` He, however, tried it as a 
Court of Small Causes and the order which he passed was in the form of a 
Small Cause Court deeree. ° i 


Held, that the Munsif exercised a jurisdiction which was not vested 
in him, that an irregularity was - committed which prejudiced the oe 
and that the order was dable to be set aside in revision 
Civit REVISION from an order of Babu Kali Das Banerji, Judge 


Small Cause Court. of Moradabad. 

Rama Kant Malaviya, for the applicants. 

A. Haidar, for the epposite party. 

The following judgment was delivered by 

Knox, J,—The suit out of which this revision arises was institut- 
ed on the 16th of January, 1913. At that time the City Munsif 
of Moradabad was invested with the jurisdiction of a Judge of 
the Court of Small Causes under the Provincial Small Cause Courts’ 
Acf of 18874 Two days after the officer who held: the office of 
the “City” Munsif of Moradabad was transferred. His successor 
was ņot invested with this special jurisdiction, and the result was 
‘that the specfad jurjsdiction of the Court of Small Causes? which 
on the 16th of January, 1913 was attached to the court of the City 
Munsif cf Moradabad ceased. This case, under the frovisions of 
section 3§, Clause (1) of Act IX of 1887, reverted to the court 
which would ordinarily jaye jurisdiction to try suits of this nature, 
namely, the tourt of the City Munsif of Moradabad. No evidehce, 
had been recorded i in the case and practically no proceedings had 
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been taken in the case; indeed, except for the fact of the institution 


of the suitina court invested with special powers, it was a case 


coming entirely within the jurisdiction of the City Munsif of Morad- 
abad. On a careful examination of the record I have no doubt 
leftin my mind that the City Munsif of Moradabad did as a 
matter of fact try this’ case as a Court of Small Causes would have 
done, Had evidence been recorded it is possible that the provi- 
sions of Order 18, rule 15, would have saved his action. That 
point however does not arise in this case, and I make no decision 
one way or another. The Munsif made no separate record of the 
evidence in the vernacular. The order which he passed was in 
the form of a Small Cause Court decree, and his signature is append- 
ed to that order as a Judge of Small Cause Court. The result 
of this procedure is that the safeguard which the Code of Civil 
Procedure attaches to the evidence tahen by a Munsif with a view 
of course to the possibility of an appeal does not exist in the 
present case. The case was tried by a Munsif, and by the law a 
right of appeal is given from an order passed by such an officer. 
The irregularity committed prejudiced the applicant so far that 
he conceived himself deprived of the righ® of appeal, and still 
further prejudiced him in that the record does not contain all 
that is necessary ground on which a Court of Appeal can come’ to 
a decision. I hold, therefore, that the learned Munsif has exercised 
a jurisdiction with which he was not. invested. *The decree is set 
aside. The case is remanded to the Munsif with djrections to 
re-admit the suit under its original number in the register of civil 
suits and proceed to determine it according to law. Inasmuch 
as the evidence had not been recorded according to law, that 
evidence unless the parties agree to abide by it as recorded will 
not be evidence in the trial under this remand. Costs will æbide 
the event. 


; Applicatitið allowed, -~ ° 
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CH ETAN DAS (Defendant) 
VEPSUS . 
GOBIND SARAN (Plaintiff).* 
Transfer of Property Act (IV of 1882), section $4—Morigago—Tonder of morigage money 
—Tender by a letier— Whether a good tender. 


An offer by letter of the amount due on a mortgageis not a good tender 
within the meaning of section 84 of the Transfer of Property Act. It is 
necessary that the money should be actually produced unless it could be 
shown that the person entitled to receive the money had waived this 
condition. 

Wharton’s Law Lexicon, 10th Ed., p. 747, Fisher on Mortgages, 6th Ed., p. 
1506, and Kamaya Natk v. Povapa Rudra Naik, I. L. R., 22 Bom., 440, referred 
to. 

SECOND APPEAL from a decree of W. D. Burkitt, Esq., District 


Judge of Saharanpur, modifying a decree of Babu Ladli Prasad, 
Additional Subordinate Judge. 

Suit for recovery of mortgage money. 

The court of first instance decreed the claim in part. 


The lower appellate court modified the decree. 
Defendant appealeai. 

Satish Chandra Banerji, for the appellant. 
Sarat Chandra Chaudhri, for the respondents. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit on foot 
of a mortgage. The appellant was a subsequent mortgagee of 
the “mortgaged property, and he alleges that he tendered more 
than ‘the amount which was actually due, and that, therefore, he 
should be relieved from the payment of interest subsequent to 
the alleged tefder, and also the costs of the suit, Admittedly 
the appellant did not deposit sufficient: he only deposited the 
sum of Rs. 2,346-14-0. The amount found actually due was 
Rs. 2,513-7-9. The appellant, however, felies upon a letter which he 
wrote offering to pay Rs. 2743-3-0. If this letter can be regarded 
asa good tenger the appellant is entitled to succeed. We are‘ 
* B. A. No. 86 of 1918. 
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clearly of opinion that the offer by letter was not a good tender 
within the meaning of section 84 of the Transfer of Property 
Act. Itis necessary thatthe money should have been actually 
produced unless it could be shown that the person entitled to 
receive the money had waived this condition (see Wharton’s Law 
Lexicon, roth Ed., p. 747, and Fisher on Mortgages, 6th Ed., 
para 1506). The same view has been taken by the Bombay 
High Court in the case of Kamhya Naik v. Devapa Rudra Nath, (1). 
It is thus clear that the letter cannot be regarded as a tender with- 
in the meaning of section 84 of the Transfer of Property Act. The 
appellant is, therefore, not entitled to claim relief from the interest 
after the date of the letter. - 


With regard to the costs in the suit something might be 
said if the appellant had taken steps to redeem the property 
immediately after he made the offer to pay it. He did not do so 
and the plaintiff had to bring the pres@nt suit. 


We accordingly dismiss the appeal with costs. We over- 
rule the objections filed on behalfof the respondents. We extend 
the time for payment to six months from this date. 


e Appeal dismissed. 
(1) [1896] L L. R., 22 Bom., 440. « 
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"FULL BENCH. 


STAMP REFERENCE BY THE BOARD OF REVENUE.” 
e 
Siamp Act (II of 1899), section 8 (15) andarticle 46 (0), Schedule 1—Final order, 
meaning of, : 


The words “ final order ” in section 2, cl. 15 and article 45 (c) of Schedule 
l of the Stamp Act IL of 1899, refer to the final order of the lowest court 
of original jurisdiction empowered to give an order for effecting a partition 
at the time it is passed. 
STAMP REFERENCE under section 57 (1) of the Stamp Act (II 
of 1899) made by the Board of Revenue, U. P. 


The question for determination was the meaning of the words 
“final order” in section 2 (15) which defined instrument of parti- 
tion and article 45 (c), Sch. I of the Stamp Act (II of 1899). 


The Board of Revénue stated the case as follows :— 


The question for determination is the meaning of the words 
“final order” in section 2 (15) and article 45 (c) of Schedule I of 
the Stamp Act’ (II of 1899).. The Board think that they refer to 
the final order of the lowest court of original jurisdiction empower- 
ed to give an order for effecting a partition, at the time it is passed, 
and not to the order of the highest court of appeal or to the order 
of the original court when the time for appeal has elapsed and no 
appeal has been filed. This view has advantages from an adminis- 
trative point of view’ as, if the “final order” to be stamped with 
the stamp required for an instrument of partition is that of the 
highest, court of appeal, it will be necessary to keep the record 
ouf of the record-room for a long period without any stamping 
* being done. 


Difficulty will arise if (a) the appellate court asnes tie parti- 
tion or decreases the value of the plaintiff's share; (6) or increases 
the value of the plaintiffs share. In the one case the plaintiff will 
apparently be ehtitled to a refund of the stamp duty he has paid 
. or to a refund of the ‘proportionate share of that duty, and in the 
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other case the decree of the appellate court should apparently be. 


written ona stamp representing the balance between the amount 
of stamp duty actually paid and that which might have been 
levied had the original court passed the decree issued by the 
appellate court. 


WW. Wallach (for the Crown), submitted that “final order” 
in section 2 (15) and article 45 (c), Sch. I of the Stamp Act 
was an order which finally defined the shares so far as the original 
court was concerned until it was set aside in appeal. “ Final order” 
was distinguished from an “Interlocutory order”. It was the final 
order of the original court notwithstanding the fact, that it might 
eventually have been set aside or varied in appeal. Section 2 (15) 
of the Stamp Act did not say “final decree ” but “ final order.” 
Section 54 and Order 20, rule 18, Civil Procedure Code referred 
to partition decrees; and the “preliminary decree” mentioned in 
section 54, Civil Procedure Code was the,“ final order for effecting 
partition passed by any Civil Court” within the meaning of 
section 2(15) of the Stamp Act. It was the preliminary decree 
passed by any original civil court in’ a partition case and order for 
effecting a partition passed by any original revenue court that 
required to be stamped. If in appeal the s@parated share was 
increased the order of the appellate court would be stamped with 
stamp payable on the amount of the increased share ; if it was dimi- 
nished the order of the court will be on un-8tamped paper and a 
refund would be allowed of the amount payable °on the value of 
the portion of the share cut off. The following cases were referred 


to :— 
dotindra Mohan Tagore v. Bejai Chandra Mahiap, 41904] LLR., 32 Cal., 488 ; 
Reference by Board of Revenue, [1880] I. L. R., 2 All , 664; i 
Balaram v. Ram Krishna, [1905] I, L. R., 29 Bom., 366. š 
The judgment of the Court was delivered by Pa 


KNOX, J.—After hearing the learned Government Advocate we 


agree with the Board of Revenue, which has made this referente, ` 


that the words “final order” in section 2 clause (15) and article 
45, clause (c) of Schedule I of the Stamp Act, No. II of 1899, refer 
to the final order of the lowest court of original jurisdiction 
empowered to give an order for effecting a partition at the time 
it is passed. Let this be the answer to the‘reférence made by the 
Board of Revenue, e . . 
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KALI BAKHSH SINGH AND OTHERS 


VEFSUS 


RAM GOPAL SINGH AND OTHERS. 


Burden of proof —Gift by a pardanashin lady~Independent advice ~—Proof—Validity— 


Undue influence—Fiduciary relationship—Her position. 


Where a deed of gift is executed by a pardanashin lady the burden of 
proof shall rest. not with those who attack, but with those who found upon 
the deed, and the proof must go so far as to show affirmatively and con- 
clusively that the deed was not only executed by, but was explained to, and 
was really understood by the lady, and it must also be established that the 
deed was not signed under duress, but arose from the free and independent 
will of the lady. Sajjad Husain v. Wasir Ali Khan, [1913] L. R., 39 I. A., 
156, re-afirmed. 


e 
The requirements of law as to proof and validity of a deed of gift executed 
by a pardanashjn lady is for her protection, and not for creating a legal 
disability in her. 


Where a pardanashin lady executed a deed in favour of her Mukhiar’a son, 
held, that in the &bsence of affirmative proof of any undue influence in order 
to get relief it mast be shown that the facts of the case fall under the prin- 
ciple which applies to every case where influence is acquired and abused and 
confidence reposed and betrayed; and that no such abuse or betrayal had 
ogcurred and the gify must, therefore, be upheld. Smith v. Kay, 7 H. L, 
Cases 750, followed. ` 

There „i8 no rale of law that n deed of gift executed by a pardanashin lady 
cannot stand unless jt is proved that the lady had independent advice. The 
“possession of independent advice, or the absence of it, is a fact to be taken 
dnto consideration and well weighed on a review of the whole circumstances 
relevant «tð the issue whether the grantor thoroughly comprehended, and 


deliberately of her own free will carried out the transaction. Makomed Baksh - 


Ehv. Hosseini Bibi, L. R., 15 T. A., 81, referred to. e 
APPEAL from a decree of the Courf of the Judicial Commis- 


sioner of Oudh, reversing a decree of the Court of the Subordinate 


Judge of Rai Bareli which had decreed the suit. ° 


e } k R 
The suit was institutéd by the respondents, or their predeces- 


sors-in-titlé, for a decree for actual and proprietary possession of 
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9 annas 8 pies share in each of the villages Baradih and Asaipur, 
and for an account of mesne profits. The only question in this 
appeal was whether one Balraj Kuar made a valid gift thereof 
by registered deed, dated the 24th September, 1903 and executed 
by her in favour of Ganga Bakhsh Singh (defendant No. 2), “son 
of Kali Bakhsh Singh (defendant No. 1), who was her Mukhtar, 
and with whom she formed an ifftimacy,the result of which was 
the birth of two illegitimate daughters, one of whom was alive 
at the date of the deed. At the time of the execution of the 
said deed Balraj Kuar was the owner of the 10 annas and 8 pies 
share in each of the said two villages of Baradih and Asaipur, and 
8 annas share in the village Pachkhara and a 2 annas share in 
Tikaria. 

The Subordinate Judge found that the deed in question was 
duly and properly executed ; that Ba#raj Kuar was competent 
to execute it, thatit was read over and explained to her, and 
that it was binding upon her. 


The findings of the Subordinate Judge’ as to the execution 
of the deed and the competency of the lady were upheld by 


the learned Judicial Commissioners who heard the appeal. But 
they were of opinion that it had not been pr&ved that Balraj 


Kuar had independent advice or understood the transaction and, 
therefore, the deed could not stand. e 


This appeal was brought by the defendants. 

De Gruyther, K. C. and B. Dude, for the appellants: Both 
courts have concurrently found that thẹ deed was duly and 
properly executed and that the lady was competent to execute 
it. It is proved that the deed was explained to, and understootl 
by, her. There is no evidence that her Mukhtar dominated her 


will. The requirements of thelaw as to the proof and validity . 


of a deedf of gift executed by a pardanashin lady gre satisfied and 


_ the deed is valid : 


Mirza Sajjad Hussain v. Wager Al Khan, [1912] L. R., 39 I. A., 156, at pp. 


160 and 161 ; and . e 
Mahomed Bakhsh Khan v. Hossaini Bibi, [18838] L, R, 1b I. A., 81, at pp. 92 
and 93. . 


e e e e 
There is not a single case which lays down that a deed extcut- 


ed by a pardanashin lady should be set aside, unless it is proved 


elena 


: l ‘De Gruyther, K. C. replied referring to 
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‘that she had independent advice. Again where a gift is made to a 
person standing in a fiduciary relation to the donor, and also in an- 
_ other relation, such that the gift may be explained by natural affec- 
tion, the court will uphold the gift without evidence of independent 
© advice if satisfied that it was in fact induced only by affection : 
In re Coomber, Coomber v. Coomber, L. R., [1911] 1 Ch., 174. ° 


[Sir Erle Richards : That case went up to the court of appeal 
See L. R. (1911) 1 Ch., 723.] 


The Court of Appeal has affirmed the court below. 


Here it is proved that the lady had great affection for the 
donee. The gift is natural and should be upheld. Reference 
was also made to Rule 185 of the Registration Rules sanctioned 
in N.-W, P. and Oudh. 


Sir Erle Richards, K. C. and Ross, K. C., for the respondents : 
The deed cannot stand unless the appellants show that the lady, 
who was admittedly under the influence of her Mukhtar, had 
independent advice : 

Banai Lal Jowhari v. Ramini Debi, [1867] 1 B. L. R., (0. C.) 31, 
Hindu Law by Trevelyan, (Ed. 1912), p. 490. 


The gift is really for the benefit of the Mukhtar, who has not 
ggne into the*witness-box to explain the transaction, It is 
submitted’ that the appellants, on whom the burden of proof 
rests, have failed tp show the good faith of the transaction and that 
the deed was not executed by the lady under the influence of her 
paramour and Mukhtar. Reference was made to 

Sajjad Husain v. Wazir Ali Khan, [1912] L.R., 39 LA., 156; 
-Mahomed Bakhsh Kpan v. Hosseini Bibi, [1888] L. R., 15 I. A., 81; 
.Alloard v. Skinner, [1887] L. R., 36 Uh. D.,*145, at p. 171; 
° Indiaņ Evidence Act (1 of 1872), section 111 ; 
Ameer Ali, and Woodroffe’s Law of Evidence, 4th Ed., pp. 587 and 588; 
Principles of Contract by Pollook, 8th Ed., p. 640. 


rimati Akikunnissa Bibi v. ‘Rup Lat Das, [1808] L. R., 251, a "s 117. 
Thé "judgment of their Lordships was delivered by 
-LoRD SHAW,,-This is an appeal from a judgment and decree 
of date, the 21st May, 1908 of the Court: of the Judicial Commis- 
sioner of Oydh, which reversed a judgment and, decree of the 
Subofdinate Judge of- Rae Bareli, dated the 15th February, 1907. 
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The plaintiffs ask that a decree for actual and proprietary ' 


possession of certain shares in villages in Pargana Salon be passed 
in their favour against the defendants, and for an account of mesne 
profits, ° 


It is unnecessary to enter upon many details of the case. The 
portion of it which was laid before the Board consists in a demand 
for cancellation of a deed of gift, dated the 24th September 1903, 
executed by one Balraj, Kuar in favour of Ganga Bakhsh Singh, 
son of theappellant, Kali Bakhsh Singh. 


This deed has been upheld by the Subordinate Judge, and has 
been declared invalid by the Court of the Judicial Commissioner. 


It is important to observe what were the grounds for the 
cancellation of this deed. They are gathered together in the 
issues framed by the Subordinate Judge, and are as follows :— 


“(1) Did the lady execute the deed of gift? 


_ (2.) Was it ‘written and completed without her knowledge ? 
Was she able to understand’ the transaction? 


(3.) Was she of unsound-mind at the ime of the writing of 
the said deed ?” 


The relation of the parties to the deed was, briefly stated, 
this :—Balraj Kuar, who died two months after the execution of 
the deed of gift, was a pardanashin lady. She was possessed of a 
number of villages, or rather of shares therein, and she had become 
absolute owner thereof as the result of gifts, made by one Bishunath 
Singh. At least six deeds of gift are produced, and here can 
be little doubt that the lady thoroughly understood this form 
of transaction. Her husband had died many years before, namely, 
in 1881, and her property was managed by Kali Bakhsh Singh, 


who was her mukhtar, and with whom she formed am intimacy, 


the result of which was the birth of two illegitimate daughters. 
One of these was alive at the date of the deed. . 


Ganga Bakhsh Singh was the legitimate son .of Kali Bakhsh 
Singh, and the suggestion seems to be warranted which points 
not only to the affection which Balraj Kuar had for Kali Bakhsh, 
but to the attachment which she had formed te*the boy. The 
interests represented by the plaintiffs afe derived from remote 
relationship to Brij Moham Singh, the deceased „husband, and to 
Bishunath Singh, the father-in-law of the lady. a 


I. 
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Upon the-issues as framed andthe contentions of parties as 
pleaded, the Subordinate Judge, who manifestly conducted the case 
with great care, had no doubt. As to the plaintiffs’ evidence he 
holds that it “is absolytely unreliable and seems to me a pure 
concoction.” Reasons are given for this opinion, and the judgment 
upon this part of the case does not seem to be controverted in the 
Court of the Judicial Commissioner. In short, the attack úpon 
the deed by the evidence led by the plaintiffs has failed. 


As to the evidence tendered in support of itthe matter stands 
thus: Lx facie, it is'`duly signed and attested. It bears the 
signature of Balraj Kuar, of the Patwari, Lachmen Pershad, and 
of three other witnesses, including the family priest, Above all, 
there is the certificate of Bunyad Husain, the Sub-Registrar of 
Salon, as to what occurred when the deed was produced by Balraj 
Kuar before him at her residence. It is duly registered, There 
seems no reason to doubt ethe value of his testimony, which is 
believed in its entirety by the Subordinate Judge. Apart from 
the circumstances tobe now mentioned, the deed appears to be 
beyond suspicion, being attested by just those persons who would 
be naturally called in for such a purpose and being registered in 
the usual way by tħe proper officer. 

, Their Lordships incline to the opinion that the judgment of 
the Subordinate Judge would not have been reversed but for the 
controlling weighg which was attached by the Court of the Judicial 
Commissioner to the fact that the lady in the transaction had not 
independent advice. The view, put briefly, adopted in that court 
is this: The deed was executed in favour of the son of a paramour, 
and therefore, to all iryents and purposes, in favour of the paramour 
himself, he also being a person who was her Mukhtar. Although 
there i iş nô direct evidence that he ever influenced her to make a 
gift in favour of his son, still, in the circumstances, the deed (so it 
is maintained) must fall, because the law makes an absolute 
demand thaf'a person in such a situation should have inégpendent 
advice. ` The absence of this element entitles a court of law to 
set the deed aside. è 


There are several circumstances which favour this conclusion, 
In the first place, the’ lady was a pardanashin lady, and the law 
throys arotfnd her a special cloak of protection. It demands that 
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the burden of proof shall in such a case rest, not with those who- 


attack, but with those who found upon the deed, and the proof 
must go so farasto show affirmatively and conclusively that the 
deed was not only executed by, but was explained to, and was really 
understood by, the grantor. In such cases it must also, of course, 
be established that the deed was not signed under duress, but drose 
froth the free and independent wil) of the grantor. The law as just 
stated is too well settled to be doybted or upset. It was expressly 
re-affirmed by this Board in the case of Sajjad Husain (2) and 
nothing that is now said can, or is intended to, disturb it, 


In the next place, a fact which has given rise in their Lordships’ 
minds to considerable difficulty, has been that Kali Bakhsh, the 
father of the.donee and the Mukhtar of the donor, was not examined 
as a witness. 


This brief review is given by way of indication that the 
judgment now to be announced has been arrived at after a full 
balancing of the considerations both in fact and in law which affect 
the question to be determined. 


The property conveyed by the deed of gift amounted, as the 
‘Board weré informed, to about one-half of the lady’s estate. It 
was not contended that her outward style or mode of life had 
thereby been- changed, or that any impoverishment had occtrreg, 
the case being thus distinguished from those gf donations of practi- 
cally the entire property of the donor, of which the case of Sajjad 
Husain above referred to was an instance. 


Their Lordships are satisfied on the salient features df the case 
as follows:— 


1, As to the execution of the deed. \The challenge of this 
has failed, and both the courts below hold the execution fo Be prg- 
perly and satisfactorily established. 3 


> i2: As to the capacity of the grantor. Upon this subject the 
courts befow are also agreed in holding that compętencysis proved, 
In their Lordships’ judgment, this is so, as after mentioned, ina 

special degree. ° 
3. As to the deed being fead over and explained. Again both 
courts are agreed. But while the Subordinate Judge thinks that 
the explanation ; was thorough, the Judicial Commissioners appear 
(1) [1912] L. R., 39 1. A., 156. 
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to incline to the view that it was perfunctory. Upon this matter CrviL 
much depends upon whether the grantor of the deed was a person 1913 
accustomed to business or to the management of affairs. Itis kaur BaksH 
upon this point that- theiş Lordships find themselves in agreement SINGH 
with the Subordinate Judge. In doing so they found upon what Rax Gorat 
” is adinitted, not only by him, but by the Court of the Judicial Com- SWeN 
missioner. It appears that the lady had been in the habit, for Zord-Shaw. @ 
a considerable period of years, of managing her affairs, of entering 
up her accounts, and of attending to business. Upon another part ° 
of the case it rather appears from the judgment of the Judicial 
Commissioner, Mr. Chamier, that the lady had much strength of 
will, and that her father-in-law, Bishunath Singh“ used to obey 
Balraj Kuar more than the latter obeyed him ”; while with refer- 
ence to the issue now under discussion, the same Judicial Com- 
missioner says, “It is proved by evidence adduced by the plaintiffs 
that Balraj Kuar signed her gwn accounts and looked after her own 
affairs.” Their Lordships, in short, do not entertain much doubt 
that this pardanashin lady was a capable woman, fully alive to the 
direction of her own interests, ànd well aware of what she was 
doing. 

4. “As to undue*influence. Nothing of this kind is proved 
affirmatively, and.the inference upon the subject must depend to a 
considerable extent upon the view which is taken as to the capacity 
of the grantor of the deed. The suggestion that Kali Bakhsh 
prompted a gift in favour of his son, does not seem to rest upon 
anything more than that he was Mukhtar, or held a power-of-attor- 
ney in regard to the management of her property. It is regrettable 
that the matter “was lgft thus in the region of conjecture. There 
is no evidence of any kind that the Mukhtar, either mismanaged 
or Svermanaged anything committed to his charge, or that in any 
particular regarding her affairs he withstood the lady or controlled e 
her purposes. It is accordingly necessary to consider whether 
the facts of thes case fall under the general and ‘useful catégpry of 
the principle which, in the language of Lord Kingsdown in Sizth 
v. Kay}, “applies to every case where influence is*acquired and e 
abused, where confidence is reposed and betrayed.” Their Lord- 
ships do not find themselves able to affirm that such abuse or 
betrayal occugred. It is no doubt true that the evidence in such a, 

ae (1) H. L. Cases VII , 750, 


CIVIL 


1913 


Kaur BAKSA 
SINGH 
v. 
Ram QOPAL 
SINGH 


Lord Shaw. 


122 PRİVY COUNCIL [A. L. J. k 


case would not require to have been very strong, but there is no 
evidence at all which would lead to the conclusion. 

As stated, their Lordships incline to think that the judgment 
of the Subordinate Judge would have beên affirmed by the Judicial 
Commissioner but for the view thus expressed:—-“ It is needless. 


tq cite authorities to show that such a gift cannot stand unless | 


it is proved that the lady had independent’ advice.” 


In their Lordships’ opinion there is no rule of law of the abso- 
lute kind here indicated. The possession of the independent ad- 
vice, or the absence of it, is a fact to be taken into consideration 
and well weighed on a review of the whole circumstances relevant 
to the issue of whether the grantor thoroughly comprehended, and 
deliberately and of her own free will carried out the transaction. 
If she did, the issue is solved and the transaction is upheld ; but 
if upon a review of the facts—-which include the nature of the thing 
done and the training and habit of mind of the grantor, as well as 
the proximate circumstances affecting the execution—if the con- 
clusion is reached that the obtaining of independent advice would 
not really have made any difference in the result, then the deed 
ought to stand. The present, in 1 their Lordships’ judgment, ap- 
pears to be acase of that kind. 


Their Lordships, as already mentioned, have fully in view ‘the 
fact that the lady was a pardanashin lady, but the evidence as to 
her strength of will and business capacity, amd the fact that the 
deed as granted is not in the circumstances of her life in any way 
an unnatural disposition of part of her property, go far, taken to- 
gether with the evidence in this case, to convince them that the 
deed was granted by her as the expression of her deliberate 
mind and apart from any undue influence exerted upone it. 
In short their view is that if independent outside advice, 
which is an essentially different thing from independent outside 
control, had been obtained, the lady would haye acted” just, 
as Shé did. Much as their Lordships support and approve of 
the protectign given by law to a pardanashin lady, they 
cannot transmute such a legal protection into a legal disabili- 
ty. She. might, especially if the outside adviser had been 
a lawyer, have altered the shape or° form of the transaction, 
“but in substance and eresult she would have casried out the 
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same purpose and will as are expressed by the deed under 
challenge. They refer to the judgment of Lord Macnaghten in 
Mahomed Baksh Khan v.. Hosseini Bibi (1), 


In these circumstances their Lordships will humbly advise 


. His Majesty that the judgment and decree appealed from should 
, be reversed and that of the Subordinate Judge of date the 15th 


February, 1907 should be restored. The appellants -will be entitled 
to the costs since the daté of the ]Ast-mentioned judgment and to 
the costs of this appeal. 


J.M.P. 
Appeal allowed. 


Barrow Rogers and Nevill:—Solicitors for the appellants. 
T. S. Wilson and Co.:—Solicitors for the respondents 
[1881] L R, 161. A. 81. 





HIGH COURT. 
TOTA RAM (Defendant) 


VETSUS 


HARGORIND AND ANOTHER (Plaintiffs) .* 
Estoppel— Purchaser under a mortgage decroe— Whether purchaser representative of 

’ mortgagor. 

A purchaser of mortgaged property in execution of a decree is a repre- 
sertative of the mortgagor and is estopped from denying the validity of the 
mortgage if the mortgagor himself could not be permitted to challenge its 
validity, Bishambhar Dayal v. Parshadi Tal, 10 A. L, J. R., 112; Bakshi Ram 
v. Lila Dhar, 11 A. L. J. R., 871, followed. 

SECOND APPEAL from a decree of H. M. Smith, Esq., District 
Judge ‘of Agra, reversing a decree of Maulvi Muhammad Mubarak 
Husain, Subordinate Judge. 

Claim’ for recovery of mortgage money. 


The material facts were as follows :— 


Kishore Singh" made a mortgage of the property-in iou to 
one Totd Ram. - The latter brought a suit on his mortgage, sold 


the property and purchased it in execution of the decree which had 


been obtained ‘against the mortgagor and his son. <A prior mort- 
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gagee then -brought this suit on his mortgage and Tota Ram, 


* 8. A. No, 909 of 1918, 
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Orviu defended the suit on the ground, among others, that Kishore Singh 

1918 could not make the mortgage, being at the time of the mortgage-a 
Tora Ray member of a Hindu joint family consisting of himself, and his fa- 
ther. Kishore Singh, was also made a defendant to the suit and he + 
admitted the claim. The court of first instance dismissed the suit 
byt the iower appellate court reversed the decree holding that Tota ` 


Ram could not deny the validity of the morteage: 


v 
HARGOBIND 


Defendant appealed. - 
Mohammad Raoof, for the appellant. 

Shiam Krishna Dar, for the respondents. 
The judgment of the Court was delivered by 


Ryves, J. RyveEs, J.— The facts of this case are sufficiently stated in the 
i judgment of the lower appellate court, and the point in issue before 
us isa very narrow one. We are now satisfied after examination 
of the documents produced in accordance with the order of this 
Court of March 14th, 1913 that the appellant Tota Ram took his 
mortgage from Kishore Singh and obtained’ his decree against ° 
Kishore Singh and his minor son, Bhagwan Singh. It seems clear 
to us that Kishore Singh would not have been permitted to chal- 
lenge the validity of his own mortgage, which as a matter of fact 
he has not attempted to do. In our opinion Tofa Ram cannot ‘be 
allowed to do so either. We are content to refer as authoritie on 
this point to Bishumbhar Dayal v. Parshadi Lal and another (2), 
considered in connection with a very recent case, that of Bakhshi 
Ram v. Lila Dhar, (?). That Tota Ram is the representative-in 
interest of Kishore Singh and cannot be permitted to challenge 
the mortgage if Kishore Singh himself could not have done so, is \ 
apparent from this latter ruling as well as from the decision of the \ 
Calcutta High Court in Prayag Raj v. Sidhu Prasad Tiwarie (8), \ 
s This case is clearly distinguishable from such a case as Andha Bai 
v. Kamod Singh (4), where the transfer was one expressly pro- 
hibitedeby law, and the contract entered into consequently against { 
public policy and void under’section 23 of the Indian Contract } 
{ 


Act. We accordingly dismiss this appeal with costs.  *e 
bad : Appeal EEI 
: (1) [1912] 10 A. L. J. R, 112 °’ 
.- - (2) [1918] 11 A, D. J. By, 874. , 
° (3) [3908] I. L. R., 35 Cal, 877. e 


(4) [1907] 1. L. R., 80 All., 38, 
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a PRIVY COUNCIL © ws 
Ea i i 1913 

tes Novus 3, 4, 

JAGRANI KOER AND OTHERS Den, 8. ý 

; VErsUus Lapp SHAW, 
f Lord 

DURGA PRASAD.* MOULTON, 

BIR JOHN 


Will—Proot necessary — Aitealation by testator’s own servants and dependinis— EDGE, Mr. 
Admbeaithlity—Practice—Code of Civil Procedure (Act XIV of 1888) section 568— AMEER ALI. 
Evidence, admitted by—Appellate Court. 


Where the execution of a will, which is in every respect a natural will 
and in accord with the feelings and tenour of life of the testator, is proved 
by anything like reasonable evidence, the presumptions of law are in favour 
of its being maintained. e ' i : 

Their Lordships held the execution of a will, reasonable, natural and 
proper in its terms, proved by the evidence of the attesting witnesses, who 
were the servants and dependants of the testator, and that such a will 

` ‘so proved “mist be maintdined except upon proof which would thoroughly 
satisfy the mind of the court that those persons had committed both for- 
gery and perjury. Choteynarain Singh v. Musammat Ratan Koer, [1894] L. R., 


Pic 1. A., 12, followed. 
Evidence of former sheets signed in blank by people other than the testator 
‘and with non® of which the testator had ‘anything to do, is not: admissible 
as itis not relevam® to the issue whether the will in question is or is not 


a genuine will, 


The aþpellate court bas no power under section 568 of the Code of 
* Civil Procedure 1882, to aduilt evidence whioh would throw doubt upon 
the evidence of a witn examiiied by the court of first instance without 


giving the witness, who3e testimony is impugned, an opportunity of elear- 
e Ing the matter up. 

APPEAL Tom the Court of the Judicial Commissioner of Oudh 

which partly affirmed and partly reversed a decree of the Court 
sof the Subordjnate Judge of Hardoi.- : ; .. 

-The only question for determination in fhis appeal was whether 
a will executed by one Kuar Narendra Bahadur on.the 21st October, ° 
1904 waaor was not a genuine will. The Subordinate Judge held © 
that the will was “genujne,but on appeal the Court of the Judicial 
Commissioner held that the will was not a genuine document, * , 


ca 
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De Gruyther, K. C, and A. Jackson, for the appellants :— 
The Subordinate Judge believed the witnesses who spoke to the 
execution of the willand rightly came to the conclusion that 
it was genuine document :— : 


Shama Churn Kundu v. Khetiremoni Dasi [1899] L., R., 237 I. A., 10. ° 


* Under such circumstances the respondent, who claims to set 
aside the will, ought to give some evidence in order to impeach it : 
f Tacoordeen Tewory v. Nawab Byed Ali Hossain Khan [1874] L. R11, A., 
192. i 
But he has given no evidence on the point and the will should be 
upheld. It isa natural and proper will and the Court of Appeal 
was wrong in pronouncing against it on mere suspicion. The 
Court of Appeal had no power under section 568 of the Code of 
Civil Procedure 1882, to admit as it did the proceedings. of the 
Municipal Board of Lucknow. è 


Kessoufi: Issur v. {Great Indian Peninsular Railway [1907] L. R., 4 I. A., 115 
at p. 122. 


That evidence ought not to have been accepted with a view 
to discredit Nasrat Ali, without giving him an opportunity to 
give an explanation and should not be taken into consideration 


in deciding the appeal. ` 


Ross K. C., and B. Dube, for the Saki :—The P 
applied to the Subordinate Judge tosend for the proceedings of 
the Municipal Board in order to enable him to cross-examine 
Nasrat Ali, on the point, but his application was rejected. The 
Court of Appeal, however, admitted those proceedings. 


[LoRD MOULTON :—It is not evidence at all.] 


[Mr. AMEER ALI :—When you discovered fresh evidence, you 
ought to have applied to the Subordinate Judge under section 
623 of the Code of Civil Procedure 1882, for a review of his order. 
The course adopted by the Judicial Commissioner was*not the 


proper procedure. | 


That evidence was admitted under sectiop, 568 without any 
objection on the part of the appellantse who are not, therefore, 
now entitled to object fo the course adopted by jhe cout of 
the Judicial Commissioner ; 

Èl. 
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Jagarnath Pershad v. Hanuman Pershad, [1909] I. L. R., 36 Cal., 833. 


It iscgubmitted that on a review of all the circumstances the 
Court of Appeal came to the right’ conclusion. 


No reply was called upon. 
The judgment of their Lordships was delivered by 


LORD SHAW.—This is an appeal from a judgment and decree 
of the Court of the Judicial Commissioner of Oudh, dated the 
11th January, 1909. This partly affirmed and partly reversed a 
judgment and decree, dated the 4th February, 1908 of the court 
of the Subordinate Judge of Hardoi. 


The only question raised at the Bar of the Board was whether 
a will executed on the 21st October, 1904 by one Kuar Narendra 
Bahadur is or is not a genuine will. f 


Its provisions are substantially these :—That after his death his 
widow should be proprietor ef his estate in the Kheri district, and 
should have absolute power over the estate in the Hardoi district, 
and hold proprietary possession over all his estate. By the third 
clause of the will it was provided that after her death “Raj Bahadur, 
my sister’s son, shall be the absolute owner of all.my property, 
movable and immovable of every description.” ` Other provisions, 
including certaineannuities to the testator’s brother-in-law, occur 
in the will. 


Ex facie it wasgduly executed and properly attested, and the 
witnesses are, first, his Diwan or general agent ; secondly, a servant 
who appears to have had charge of the wardrobe and a certain, 
power of supervision, including that of making purchases; and 
lastly, his treasurer, oy confidential clerk. In the words of the 
Subordinate Judge— 

“The scribe of the will is the Mukhtar, and the three attesting witnesses 
are tie Diwan, the treasurer, and the Daroga of late Kuar Narendra Bahadur, 


who were his respectable private servants, and used to be always in the house, as 
*is the case with Imdian „gentlemen in the position of the Kuar.” =. 


The ‘domestic position of the testator and the parties was this: 
Durga Pershad, the respondent, was remotely related’ to the testa- 
tor Nareadra, and for years had been on terms ofenmity with 
him, ` Details of this are given, as for instance, that thay had not 
been on “eatjng and visiting terms,” and that there “used to” be. 
no exthange of presents during marriages.” Both the courts 
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below are clear upon the subject, the Judicial Commissioner’s 
opinion being so strong as this that “the ill-feeling, however, 
which existed between the two’ men was quite sufficient to 
cause Narendra Bahadur to desire that*his property should. -not 
go to the plaintiff or his branch of the family.” 


e On the other hand, the appellant, the testator’s sister’s son, 
was treated with regard and affection by the testator, and upon 
this subject ‘also both courts have no doubt. In the language of 
the judgment of the Judicial Commissioner:— 

3 “ In respect of the feelings which existed in Narendra Bahadur’s mind 
towards the defendant, Raj Bahadur, there can also be but little doubt 
Narendra Bahadur treated his sister’s son as if he were his own son in every way 

This feeling of affection towards his sister’s son by a childless 
Hindu is fairly common ; and, after full consideration of the evidence on the 
point, I have no hesitation in holding that ‘Narendra Bahadur did look 
upon defendant No. 2 more or lessin the light of a son. It would, there- 
forenot have been a matter for surprise if He had made a will VETOA the 
latter.” 

This being the state of the relations of the parties to the 
testator, it stands conceded that the wit now challenged was in 
every respect a natural will, and in accord with his feelings and 
tenour of life. Granted, therefore, that its execution is proved by 
anything like reasonable evidence, the presumptions of law aye in 
favour of its being maintained. The Subordinate Judge, after 
a close analysis of all the evidence, affirms its validity, and that 
without hesitation. Every kind of challenge was made of it,—of 
its execution, of the status of the witnesses, of the hgalth of the 
testator, and so on. But at the end of a long litigation upon the 
subject it was admitted by Mr. Ross, the learned counsel, for the 
respondent, in his clear and candid argument at their Lordships’ 
Bar, that the signature was genuine, nor could he venture to dis- 
turb, what he admitted were concurrent findings on the subject 
of the appellant’s position in the testator’s household being equal 
to that*of a son, nor upon the point of the estrangement between* 
the testator and the respondent. 2 


This makes an end ofa considerable portion of the AT 
of the Judicial Commissiotfer, which treats the signature &s suspect, 
The grounds of suspicion which that ‘court, notwithstanding its 

* view as to the complete propriety and nafuralness ofethe will itself, 
‘nevertheless attaches to the execution, are three-fold —- n 
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(1). In-the first place, it is maintained that the witnesses might 
have been of a better’ class. Perhaps they might; but they were 
just those witnesses that the testator had about him ; and a com- 
ment of this character has no force except upon something on a 
much: higher level than mere suspicion, vés., proof which would 
thoroughly satisfy the mind of a court that these persons had 
committed both forgery and perjury. In the case of a will reason- 
able, natural, and proper in its terms, it is not in accordance with 
sound rules of construction to apply to it those canons which 
demand a rigorous scrutiny of documents of which the opposite 
can be said, namely, that they are unnatural, unreasonable, or 
tinged with impropriety. Their Lordships venture to repeat the 
judgment of Lord Watson in Choteynarain Singh v. Musammat 
Ratan Koer (1), bearing upon the point of an attestation by a 
person’s own servants and dependants. As has been shown, the 
execution of this will was mot only not improbable, but was in fact 
probable. The words of LORD WATSON apply to this case, there- 
fore, a fortiori :— 

“The theory of improSability remains to be considered ; and the first 
observation which their Lordships have to make is, that, in order to prevail 
against such evidence &s has been adduced by the respondent in this case, an 
improbability must be clear and cogent. It must approach very nearly to, 
if #@ does not altogether constitute, an impossibility. To give effect to the 
argument pressed -upon this Board by the appellants, which seems to have 
found favour in the court of first instance, would be equivalent to holding 
that the will of a Hindu gentleman, attested by his own servants aad depend- 
ants, must be held to be invalid, unless it is shown tbat the testator, at 
the time assigned for its execution, was placed in such circumstances that 
he could not secure the attendance of persons of a higher rank. That ia 
a proposition which verges too olosely on the absurd to be seriously entertained, 
There may be cases in which attestation by servants only is an important 
-element to be taken into account in considering whether a will has been 
validly executed —cases, for example, in which there is reasonable ground for 
suspicion that the willis not the voluntary act of the testator, but has been 


proeured by the undue influence of members of his household. This case doas 
not, in the opinion of their Lordships, belong to that class.” 


' This point, however, is at an end because the execution and 
P are proved. d 

(2). ‘The secppd ground of suspicion in the minds of the Judicial 
Commissioners was „that the paper upon which the will was 
written appgared to be old instead of fresh, and proof | was given 
(2) [1894]. R221 Ay 12 


PRASAD 


Lord Skat 
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that the paper was official paper in general use, together with’ 


evidence that some other people had been in the habit of having 
forms or sheets which they signed in blank. In the language of 
the judgment of the Judicial Commissioner :— 

“That men of the deceased’s position in life do sign blank forms end plank 


shegts, especially for the purpose of Vakalainamas being drawn up thereon 
for use jn cases in the subordinate district courts, is not an unheard-of 


thing.” 

Various forms were produced, signed by people other than the 
testator and with none of which the testator had anything to do. 
In their Lordships’ opinion, such evidence should not have been 
allowed to infiuence the mind of a court. It should not have 
been admitted, as it was not relevant to the present cause. 


(3). The third matter appears, however, to their Lordships to be 
more serious. By section 568 of the Code of Civil Procedure it 
is provided that if “the appellate court requires any document 
to be produced, or any witness to be examined, to enable it to 
pronounce judgment, or for any other substantial cause, the 
appellate court may allow such evidenee to be produced or 
document to be received or witness to be examined.” In ‘the 
course of the hearing of this appeal by the Judicial Commissioners, 
a question was asked as to the additional attestation of the will, 
which bore to have been made on the 20th April, 1905 (that is, on 
a date about six months after execution) by Muhammed Nusrat Ali. 


This gentleman appears from the record to be a person of 
standing, the judgment mentioning that he is the. Honorary 
Secretary or Assistant Secretary of the British Indian Association. 
Heis also a member of the Municipal Boaxd of Lucknow, Luck- 
now being thirty miles by train from Sandila, where the will was 
ordered to be registered. On this date, 20th April, ae meeting of 
the Municipal Board had been held, followed by a special meeting, 
both meetings being early in the day and being of some duration, 
Enquiry“ was made, and it was proved before the Judicial Com- 
missioners that Nusrat Ali was present at these meetings., “Tf this 
was so, then, if was argued, he could not at the same hours of the 
2oth April have been in Sartdila. ' 

Nusrat Ali had been examined before the Snbordinaté Judge, 
but nothing had been asked of him on the point, and he was not 
examined by or beforé the Judicial Commissioners, Their Lord- 


ee 
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ships disapprove of the procedure which has permitted doubt to be 
thrown upon his evidence in the course of procedure taken on 
appeal by the Judicial Commissioners, “to enable them to pro- 
nounce judgment,” withorft the witness whose testimony is impugn- 
ed having been afforded the opportunity of clearing up the mis- 
take and having been convened for that purpose. No witness, 
whatever his standing, would be safe from adverse judicial com- 
ment under such procedure. It may quite well be that Nusrat Ali 
could have clearly explained the whole point of difficulty, and 
their Lordships would be slow to conclude, in the absence of his 
own evidence on the point, that the rest of his testimony, otherwise 
quite unimpeachable, was perjury. 

Fortunately, there is no necessity for further procedure or 
expense in regard to the matter, for the case that the Board is 
now dealing with is a case in which the signature of the will, whe- 
ther the deed was additionally attested on the date stated or not, 
is proved and is properly attested. In these circumstances their 
Lordships do not doubt that the judgment of the Subordinate 
Judge should be restored. 

_ They will accordingly humbly advise His Majesty to that effect. 

-The respondent will pay to the appellant the costs of this appeal, 

and in the courts below. 
J. M. P. : E 

Appeal allowed. 

T. L. Wilson and Co., Solicitors for the respondent. 
Barrow, Rogers and Nevill, Solicitors for the apppellants. 
è P : ms 
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HIGH COURT. 


SHEIKH MOHAMMAD (Defendant) 
VETSUS 
KHADEJA BIBI (Plaintiff) 
Mohammedan Law—Gift by a Sunni during marzul-maut— Validiity—Death-iliness, 


whai constitutes—Apprehension of death inthe mind of the decensen = Death caisead 
by the disease from whioh he was suffering at the date of gift, 


. A deed of gift in favour of one of his heirs was executed by a Sunni 
Mohammedan who had brights disease, from which he never rallied, whose 
condition was growing worse from day to day and who, atthe date upon 
which the deed of gift was, executed, was, and knew himself to be, i ina 
serious condition. 


Held, that when at the date upon which the deed of gift was exeòuted 
the deceased donor: was- anffering” from the very disease which was the 
immediate cause of his death and which was of such a nature and character 
on that day a8 to induce him that death might result ot at least it was 
sufficient to engender in him an apprehension of death, and when upon 
the day on which. the- deed was. executed the illnesg of the deceased was 
sufficient to restrain him from the pursuit of ordinary avocations and. 
saying his prayers save in a recumbent positions the deceased was suffering 
from marsul-maui within the meaning of the Mohantmedan Law and the gift 
-was consequently void. Fatima Bibi v. Ahmad Bakhsh, t1908] i L. R., 31 Cal., 
819, referred to, z 
FIRST APPEAL from a ‘decree of B. J Dalal, Esq, 1 District 
Judge of Azamgarh. X . 

Suit for possession by right of inheritance. One Haji Mu- 
hammad Salim died on 4th February, 1909 leaving bim surviving 
one son, Sheikh Muhammad and four daughters. Before his 


death he executed in favour of his son a deed of gift of adl his 


property bearing date the 26th December, 1908 afid got it regis~* 


tered on 7th January, 1909. One of the daughters, Khadeja Bibi 
brought this suit for recovery of her legal share in the estate of 
her deceased father. Sht contended that the gift was made 
during marsul-maut (death-illness) withowt the consent of the 


‘heirs of the deceased, other than the doneg himself, and’ was conte: 
* F. A, 101 of 1912, 


| 
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Y 
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quently invalid under the Sunni Law to which the deceased 
belonged. The defendant, Sheikh Muhammad pleaded that the 
deed of gift was not executed during illness which amounted in 

f law to marzul-maut and wąs, therefore, not invalid. The lower court 
held that at the time the deed of gift was executed the deceased was 
ander an apprehension of death and was suffering from marsul-maut 
and the deed was, therefore, invalid. The plaintiffs suit for pos- 
session of her share was accordingly decreed. The defendant 
Sheikh Muhammad appealed. 

B. E. O'Conor (with him Abdul Raoof), for the apppellant, 
contended that the evidence in the case warranted the conclusion 
that the deceased at the time of thè execution of the deed of gift 
was not under an apprehension of death and consequently his 
illness could not amount in law to marzul-maut. He had been 
suffering from chronic diabetes and brights disease for a long 
time which occasionally showed symptoms of aggravation but 
the deceased had rallied every ‘time, What had to be considered 

i in the case was as to what was the natural effect on the deceased's 
own mind of the character of the disease when the gift was made. 
The test as to what constituted marsul-maut had been laid down in 

Fatima Bibi v. Ahmad Baksh, [1903] 1. L. R., 81 Cal., 819 át 825, 

That case was affirmed by their Lordships of the Privy 
Council in [1907] I. L. R, 35 Cal, 271. The mere fact that the 
disease was of long continuance would not make it sareul-maut 
unless there was an infmediate apprehension of death. 

Muhammad Gulshere Khan v. Mariam Begum, [1881] I. L. R., 3 AN., 781. 

The donor was in full possession of his senses when the gift was 
made. The following cases were also cited 

Hassarat Bibi v Golam Jafar, [1898] 8 C. W. N., 57. 
Amiran Bibi v, Man Bibi, [1898] A. W. N., p. 104. 

Sunderlal (with him Gokul Prasad), for the respondent, was 
not called upon to reply. 

‘The judgment ‘of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit én which 
the plaintiff sought to have a deed of gift cancelled and prayed for 
a decree for possession \of certain shares in immovable property. 
The plaintiff claimed that she was a daughter of one, Haji Muham- ° 
mad Salim, who if dead; that*the deceased mate, or wab induced 

. \ KXuI8BR 
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Cvit - ‘to make, a certain deed of gift shortly before his death, which she 
1914 contended was void under the Mohammedan Law of Marsu/-smaut ; 
and that consequently she was entitled to her share of her father’s 
Monamman property as one of his heirs under the Mohammedan Law. 


KHADEJA The question to be decided is whether or not the deed of gift 
‘mentioned above was or was not void as having been made when 
the donor was suffering from his death-illness. If we are in favout 
of the plaintiff on this point it will not be necessary to consider 
whether the gift was obtained by undue influence or whether any 
condition binding on the defendant was attached thereto. 

[His Lordship then discussed the evidence in the case and 
proceeded. ] 

Of course, if we were to believe all the evidence adduced on 
behalf of the plaintiff, it would prove that the deceased was in a 
very bad condition from the moment he arrived back from Allaha- 
bad right up to the time of his déath. Ifon the other hand we 
were to believe all the evidence adduced on behalf of the defendant 
it would show that there was wery little difference in the condition ° 
of the deceased after he left Allahabad than for many years pre- 
vious. We, more or less, discard the evidence of all the interested 
witnesses. But considering the evidence of the doctors, the nature 
and history of the disease, coupled with the evidence of the two 
witnesses, we have just named, we haye come to the conclusion 
without hesitation that the deceased died pf brights disease; that 
he was in a serious condition when he left Allahabad; that he 
never rallied, but that on the contrary his condition grew worse 
from day to day; and that on the date upon which he executed 
the deed-of gift he was, and knew himself to be, in a very serious 
condition. 


Richards. J. 


- We-are strengthened in this opinion by the fact that the 
defendant or those who were responsible for the execution of the 
dedt of gift thought it necessary to ante date it by some twelve 
days. We consider that at the date upén which the deed was 
executed the deceased was suffering from the very ‘disease which \ 
was the immediate cguse of his death. We consider that the ¢ 

f disease was of such a nature and character gf that day as to induce 

. the deceased to believe that death might result or at least it was 

sufficient to engender i in him an apprehension ôf death}. We alsa 
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consider that upon the day on which the deed was executed the 
illness of the deceased was sufficient to restrain him from’ the pur- 

* suit of ordinary avocationg and, from saying his prayers save in a 
recumbent position. Al! these things were calculated to create in 
the mind of the sufferer an apprehension of death. If we believe 
“the statement of Hafiz Hasan Ali the impression given by the 
deceased to him was that he had no hope of recovery. 


We have been referred to the case of Fatima Bibi v. Ahmad 
Bakhsh (1). The decision of the Calcutta High Court in this case 
was subsequently affirmed by their Lordships of the Privy Council. 
In that case, which is somewhat like the present case, the donor 


had for a number of years been suffering from diabetes. On the 
facts of that particular case the court found that owing to the 


long continuance of the illness the deceased had no apprehension 
of death. The case, we think,was decided (as all these cases must 
be) entirely on its own facts and circumstances. 


Arriving at the conclusion on tht evidence at which we have 
arrived, and assuming that conclusion to be correct, it is quite 
clear that the decision of the court below on the main question was 
right and ought to be upheld. i ; 

There is only one other question, namely, that relating to a 
grove, which was claimed by the defendant as belonging to him 
absolutely and not as forming portion his father’s estate. On this 
question we entirely accept the view of the learned District J udge. 
The result is that we dismiss the appeal with costs, 


Appeal dismissed. 
B.N. G 
e (1) [1903] I. L. R., 31 Cal., 319. 
e ° e j 
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PRAG AND ANOTHER (Defendants) 


VETSUS 
SITAL AND ANOTHER (Plaintiffs ).* 
Agra Tenancy Aoi (IL of 1901), section 10—Exproprictary tenant—Contraet to pay a 
higher rate of rent—Raproprictor cannot contract himself out of his rights. 


Where a proprietor alienates ais proprietary rights in a zemindari and 
becomes under section 16 of the Agra Tenanoy Act an exproprietary tenant 
with a right of occupaney in his Sir land he cannot contract himself out of 
such rights, A contract, therefore, to pay rent in excess of the rent fixed 
by section 10 ia contrary to law. 

APPEAL under section 10 of the Letters Patent from a “judgment 
of MR. JUSTICE LYLE, confirming a decree of E. C. Allen, Esqr., 
District Judge of Mainptri, who reversed a decree of Syed Abu 
Muhammad, Assistant Collectot, first class, of Etawah. 


` Suit for rent of an exproprietary tenancy. The defendants 
were proprietors of certain sir land. Théy mortgaged it to the 
plaintiff. Having under the law become exproprietary tenants 
of the land they agreed to pay rent ata higher rate than was 
payable under section 10 of the Tenancy Act. The plaintiff sued 
for rent at the rate agreed upon. The defence was that the rate 
agreed upon was in contravention of the law. The first court 
dismissed the suit. The lower appellate court decreed it and a 
single Judge of the High Court confirmed the appellate decree. 


LYLE, J.—In my opinion the lower appellate court’s decision 
was correct. The appellants parted with their proprietary tights 
in the land and agreed to pay rent therefor at a rate censider- 
ably in excess of that laid down in section 10 of the Tenancy 
Act, ° That section lays down that they should, be entitled to 
hold the land ata certain rent. But this does not in my opinion 
preclude them from entering into an agreement to pay at a higher 
rate. Several rulings have been quoted to show that an agreement 
to resign exproprietary rights is not epforkible. But the section 
lays down that a proprietor who parts with his pgoprietary rights 
shall become a tenant. It does not ‘lay down that He shall be 

*L P.A. ioil. 
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entitled to become a tenant. As I read the section there is nothing 
to prevent such a tenant from contracting to pay rent at any rate 
that may be agreed upon, and I think the ruling in Sheo Nandan 
Rat v. Thakur Rat (1) is sufficient authority for this proposition. 
I dismiss the appeal under Rule 11. . 


Haribans Sakai, for the appellants, submitted that the zemindar 
could not claim rent at a higher rate than was payable under 
section 10 of the Agra Tenancy Act, The word used in the section 
was “shall” and the provisions were imperative. An agreement to 
the contrary was not binding. 

Te Bahadur Sapru (with him Gulsarilal), for the respondents, 
submitted that section 10 gave an exproprietary tenant the privi- 
lege to pay at the rate mentioned therein but there was no bar to 
bis binding himself to pay more. If he entered into an agreement 
with respect to the payment of rent at a particular rate that 
agreement was enforcible against him. The words used in the 
section were not that “he shall hold the land at arent &c.” but 
were that “he shall be entitled to hold the land at arent &c.” 
That showed thata right was given to the tenant but there was 
no bar to his waiving it. The legislature had not taken away the 
freedom of contract as to the rate of rent. 

Sheo Nandan Rai’v. Thakur Bai, [1909] 6 A. L. J. R., 161. 

[RICHARDS, G J.—The policy of the law is to protect expro- 
prietary tenants and secure for them a lower rate of rent.] 

If the legislature intended to lay down a different rule then it 
had not been able to express its intention in exact language. In 
the same clause of section 10 the legislature had used two phrases, 
‘namely, ‘shall become” and “shall be entitled to” with some 
ptirpose. 

j Haribans Sahay was not heard in reply. 


The judgment of the Court was delivered by 
RICHARDS, C. J.—The facts out of which this fppeal arises are 


Richards, CY. 


admitted. The suit was one for rent. The holding at one time 7 


was the str of Yhe defendants who were then proprietors. They 

mortgaged their proprietary rights and on the same day agreed: to 

pay a rent to the prone of Rs. 8 per bigha. It is admitted that 
(1) [3899] 6 A. L. J. R., 161, 
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the rate which an exproprietary tenant, within the meaning of the 
Tenancy Act, would pay for an exproprietary holding would be 
Rs. 3-11 odd. Accordingly the rent claimed in the present suit is 
largely in excess of the rent to which the defendants were entitled 
as exproprietary tenants to hold the land. The court of first in- 
stance dismissed the suit of the plaintiffs on the ground .that the 
agreement to pay an excess rent was contrary to law. The lower 

e appellate court reversed this finding and decreed the suit. A 

learned Judge of this Court dismissed the appeal affirming the 
decree of the lower appellate court. Hence the present appeal. 


Section 10 of the Tenancy Act provides that where a proprietor 
alienates his proprietary rights he shall become a tenant with a 
right of occupancy in his sêr land. It goes on further to provide 
that he shall be entitled to hold the same at a rent which shall be 
four annas in the rupee less than the rate generally payable by non- 
occupancy tenants for land of similar quality. 

It is argued on behalf of the plaiatiffs that while an exproprie- 
tary tenant is “entitled to hold” his land at that rate, there is no- 
thing in law to prevent him entering into a contragt to pay a higher 
rent, The appellant contends gn the other hand that by aliena- 
tion a proprietor becomes an exproprietary tenant with all thé 
rights of such and that he cannot contract himself out of such 
right. ° 

In our opinion the contention put forward on behalf of the ap- 
pellant is correct. This Court has always held that a proprietor 
cannot contract himself out of his right to become a tenant of his 
sir, and in our opinion he cannot contract himself out of his right 


to become an exproprietary tenant with all the rights | of suche 


a We need hardly point out that to hold otherwise would’ be con- 
T trary to the clear policy of the Act, and would in fact make the 
provisions Qf section 10 entirely nugatory. 


We accordingly allow the appeal, set aside the’ foe of* this 
Court and also of the lower appellate court and restore the décrte of 
© the court of first instance withcosts in all courts, 


Asal sities 
"B. N. G. a ie : ° 


me re 
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RAM CHARAN AND ANOTHER (Plaintiffs) 
VEVYSUS 
MIHIN LAL AND ANOTHER (Defendants ).* 


Hindu Law—Joint family consisting of brothers—Some of them minors—Transfer by 
adult brother as manager and for benefit of the family—Binding on minor ° 
brothers. 


Where a brother of some Hindu minors although not a natural guardian of 
those minors was the manager of the joint family consisting of himself and 
the minors and he transferred certain joint family property with a view to 
give away their sister in marriage as well as carry on a business belonging 
to the joint family, held, that the brother being the manager of the property 
and the sale being to the advantage of the minors it was binding on the 
latter. Hanuman Prasad Panday v. Munraj Kooari, 6 M. I. A , 393 (at 412); 
and Mohanand Mondul v. Mafur Mondul, I. L. R., 26 Cal., 820, referred to, 
FIRST APPEAL from a decree of Maulvi Shamsuddin Muham- 


mad, Officiating First Additional Subordinate Judge of Aligarh. 


Suit for declasation that the sale-deed executed by Gopal Das, 
brother of the plaintiffs, was null and void as against them on the 
ground that the property sold belonged to the joint family of which 
the plaintiffs, their father Hotilal, their brother Gopal Das, and 
their grandfathér Parbhu Lal, were members, and Gopal Das alone 
had no authority to sell without the concurrence of the plaintiff. 
Gopal ‘Das purported to have executed the sale-deed as guardian 
of his minor brothers, the plaintiffs, and head of the joint family of 
which he and his brothers were members. It appeared that he was 

enot the natural guardian of the minor brothers as the mother of the 


CIVIL 
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January, %. 
16 and 17. 
e RICHARDS, 

C.J 
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plaintiffs was alive at the time of the sale. It also appeared that _ 


Flotilal himself had purchased the property and Parbhulal was not 
in possession of it nor did he share in the profit arising from it. 
The-lowér couft held that Gopal Das was manager of the family 
and. he sold the property in order to raise money.to meet the ex- 


penses of the marriage of his sister and to carry on a familye 


business. THeysuit of the plaintiffs was, therefore, dismissed. 
The pialti s appealed. 
e *F, A. No. 175 of 1912, . 
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CIVIL Haribans Sahay (with him Te Bahadur Sapru), for the ap- 
1914 pellants argued that Prabhulal and his son and grandsons were 
members of a joint Hindu family and consequently in the life-time 
of Prabhulal nobody else could be treated as arfa of the family. 
In any case the mother of the minors being alive she was their 
natural guardian and the elder brother, Gopal Das, was not in law 
the gyardian of his minor brothers and could not actas such. He 
cited :— 
Trevelyan on Hindu Law, p. 269. 

Satish Chandra Banerji (with him Motilal Nehru), for the res- 
pondents submitted that the Hindu Law did not prescribe any 
hard and fast rules regarding ‘guardianship. . The property in dis- 
pute being the self-acquisition of Hotilal, his father Prabhulal had 
nothing to do with it. The mother may be de jure the natural 
guardian but as she is a female the adult brother may de facto act 
as such and if he does act as guardian of his brothers and enters 
into some transaction, which is for the Benefit of those brothers, 
they would be bound by his acts. The property was joint an- 
cestral property in the hands of the three brothers and the elder 
brother must be treated as the arta of this parcel of property. He 
cited :— . f i E 

Trevelyan on Minors, pp. 49-51. 
Thakoor Moti Singh v. Dowlat Singh, [1844] N.-W. P., 8. D. A., 1844 p., 36.° 
Ganga Parshad v. Phool Singh, [1868] 10 W. R., C. R., 106. 


Hunooman Parshad Panday v. Mussamat Babooes Munraj*Koonwares, |1856] 6 
M. I. A., 398, at 412-4, 


Gharib-ullah v. Khalak Singh, [1903] L L. R.,25 Al., 407, P.C. ° 
[BANER]I, J. referred to 

Mohanand Mondul v. Mafur Mondul, [1899] I. L. R., 26 Cal., 820,] 
Hartbans Sahay, in reply referred to : ° 

= Ghose’s Hindu Law. p. 718. : 

Tirbeni Pershad v. Raw, Narain, [1918] 11 A. L. J. R., 718. J 

Janng Prasad v. Jagdeo, [19081] A. W. N., 163. a er 
The judgment of the Court was, delivered by 


Banerh, J. e  BANERJI, J.—The suit which has given rise to this appeal “was 
brought by the plaintiffs appéllants for a declaratipa that a’ sale- 
deed executed by their brother, Gopal- Das in a hie of the first 
deféndant, Mihin Lal on the 4th of January, 1910 was nuĦ and void 


/ e 
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and not binding on them, They allege that the preperty com- 
prised in the sale belonged to the joint family, of which they, Gopal 
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Das, their father Hoti Lal, and their grandfather Prabhu Lal, were piyGnuarax 


members, and that Gopaf Das had no authority to sell it without 
the concurrence of the plaintiffs. They further allege that the first 
defendant induced Gopal Das to make the sale by practising a 
fraud upon him and did not pay the amount which purported to 
be the consideration for the sale. 


The court below has found against the plaintiffs. It was of 
opinion that Gopal Das was the manager of the family and that 
he sold the property in order to raise money to meet the expenses 
of the marriage of the sister of himself and the plaintiffs and to 
carry on a shop which jointly belonged to him and the plaintiffs, 
That court dismissed the suit. 

It is contended on behalf of the plaintiffs that Gopal Das was 
not their legal guardian artd was not competent to sell the pro- 
perty on their behalf. Gopal Das purports to have executed the 
sale-deed of the 4th of January, 1910, as guardian of his minor 
brothers and also as manager and head of the joint family of which 
he and his brothers were members. It is true that Gopal Das was 
not the legal guardian of the plaintiffs but if he was the manager 
ofthe joint property which belonged to him and his brothers and 
the transaction was for the benefit of the plaintiffs, it is binding on 
them. The law og the subject is thus stated in Mayne’s Hindu 
Law, VII edition, p. 285. “*® * * where the act done by a 
person who is not his guardian, but who isthe manager of the 
estate in which he has an interest he will equally be bound, if under 
the circumstances the step taken was necessary, proper or prudent.” 
This is in accordance with the ruling of their Lordships of the 
Privy Council in the well-known case of Hanuman Prasad Panday 
ve Munraj Kunwari l). That no doubt was a case of a mortgage 
butethe principle equally applies to the case of a sale. See Moha- 
nuna Mongu v. Mafur Mondul (3).] 7 


We have, therefore, to see whether Gopal Das was the manager 
of the property in question, and whether the sale was made for the 
benefit ôf the plajntiffs also, Itis sai that Parbhu Lal, the grand- 
father, was alive \: the {time when the sale was made, but as the 


° (1) [1856] 6M. I. A, 898, at p.412. , . 
ie ` Ņp [1899] 1. L. R., 26 Oal., 820, 
e 
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court below has pointed out he was on inimical terms with his 
grandsons, The evidence to which the learned Subordinate Judge 
has referred clearly shows this, and it also proves that so far from 
Parbhu Lal protecting the interests of thé minors he was acting’in 
a manner which was prejudicial to them. There is nothing to 
show that he had anything to do with the property which was the 
subject matter of the sale. It was purchased in the name of Hoti 
Lal, the father of the plaintiffs and Gopal Das, and it is not shown 
that Parbhu Lal was in possession of this property and shared in 
the profits arising from it. Gopal Das, therefore, was the manager 


_ of this property ; and if he sold it for the benefit of himself and 


his brothers, the sale is as much binding on the plaintiffs as on him. 
The property had been purchased for Rs, 9000, and it was sold for 
Rs, 15,000. Rs. 11,500, out of the consideration was paid in the 
presence of the Sub-Registrar, and Gopal Das admits having 
received it. He says however that he geturned this amount to the 
defendant Mihin Lal but the evidence to support this statement 
is far from satisfactory. On the other hand it has been proved by 
two witnesses, whom the court below has helieved, and whom we 
see no reason to disbelieve, that the money was taken inside the 
house of Gopal Das, and was as a matter of*fact not returned. 
Besides this sum of Rs. 11,500, a further sum of Rs. 2,500, was 


paid by the defendant Mihin Lal to one Goti Gopal Das, from. 


whom it is said to have been taken for “the expenses of the 
marriage of the sister of Gopal Das and the plaintiffs. Goti Gopal 
Das has given evidence on the point. It is admitted, that the 


marriage, of the sister was celebrated at or about that time but it is. 


alleged that the expenses of the marriage were defrayed by 
Parbhu Lal. Having regard to the fact that Parbhu Lal was not 
on friendly terms with the plaintiffs and their brother. it seents 
unlikely that he paid the expenses of the marriage of the pfaintjft’s 
sister.. We have no reason to doubt that Rs. 2,500 was taken from 


Goti Gap&l Das on the representation that it was required for the, 


expenses of this marriage, and that a part, if not the whofe of it 
was spent in cénnection therewith. 

There was a further sumeof Rs. 1000, which, according to the 
recital in the sale deed, was taken for stamps, thd costs of registra- 
tion and other expenses. Jt has been proved that thjs sum was 
also paid to Gopal Das, -It appears that a shgp was carried” on 
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by Hoti Lal, and that after the death of Hoti Lal the business had 
practically failed. It was with the object of reviving that business 
that the sale was effected. That this was so appears from the fact 
that a few days after the? registration of the sale deed Gopal Das 
purchased, from the firm of Sadasukh Gambhir Chand of Agra, 
gold and silver bullion to the amount of over Rs. 6000, and pgid 
in cash on that day asum of Rs. 5,975. It also appears that 
there were other transactions between Gopal Das and that shop, 
amounting altogether to over Rs. 14,000, in the course of a few 
months. The account books of this firm have been produced and 
duly proved. There isno reason to doubt the genuineness of the 


entries contained in them. It is manifest from these account 


books that Gopal Das shortly after the execution of the sale deed 
paid a large sum to this firm and purchased gocds for carrying on 
he shop. He himself admits that out of the amount paid to him 
by Mihin Lal, he deposited Rs. 1,600 in the shop for the purpose 
of reviving it, He has given no account of the source from which 
the large sum paid to the Agra firm shortly after the sale was de- 
rived. The reasonable «inference is that this money was part of 
the consideration for the sale. The shop which was carried on 
by Gopal Das was a Shop in which the plaintiffs are also interest- 
ed-and apparently it is from the income of this shop that the joint 
family, of which Gopal Das and the plaintiffs are members, derive 


their means of livelihood. 


The learned Subordinate Judge has come to the conclusion 
that the cortsideration for the sale, which far exceeded the amount 
for which the property had been purchased, was actually received 
and applied partly towards the expenses of the marriage of the 


‘sister and partly in carrying on this shop. We see no reason to 


differ from fhis conclusion but are on the contrary satisfied that 
the eVidence supports it. In this view Gopal Das being the 
anager of the property and the sale being to the advantage of 
the plaintiffs also, iè is binding on them. 


An argument was addressed to us to the effect that the property 
must be deemed to have been the joint property of Parbhu Lal and 
Hoti Lal. The as Wee court has found that it has not been proved 
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GHURBIN KOERI 


VE SUS ae = m 
KHALIL KHAN AND OTHERS. * 


Coda of Criminal Procedure (Act V of 1898), sections 850,557—Order for payment of 
compensation— When valid—Failure to follow the provisions of law—Irregwarity. 


A Magistrate dismiased a complaint as frivolous and vexatious and 
ordered the complainant to show cause why au order for payment of 
compensation should not be made against him. Four days later he ordered 
the complainant to pay compensation to the accused. - Held, that an order 
for paying compensation must form part of the order of acquittal or 
discharge and where a Magistrate proposes to pass such an order he should 
give the complainant an opportunity to show cause and hear and record his 
representations before finally fhaking the order. 

In the, case in quéstion it was held that the proceedings were merely 
irregular as the order of discharge showed that the Magistrate did not 
conceive himself to haye finally disposed of the case. The order of 
acquittal was only an order permitting the accused to leave the court, 

Jugul Kishore v. gbdul. Karim, [1905] A. W. N., 214 ; Emperor v. Puran 
Chand, 8 Bom., L. R., 847, followed. In re Safdar Husain, I. L. R., 96 
All., 315, not followed. 


CRIMINAL REFERENCE made by Pandit Durga Dutta Joshi, 


Sessions Judge of A*amgarh, against an order passed by Syed Abu 
Mohammad, Magistrate, First Class, Azamgarh, 


The material facts were as follows :— 


A complaint was filed under section 506 of the Indian Penal 
Code, After the examination of the prosecution witnesses and 
the ‘statement ‘of the accused were recorded, the Magistrate was 
of opjniorf that the offence was not proved and that the complaint 
was frivolous and vexatious. The Magistrate discharged the 
accused and at the same time passed an order directing the complain- 
ant to show cause why compensation should not be awarded 
to the accused under section 2 50 of thesCode of Criminal Procedure, 
Four dayg later he finally passed his order for the payment of 


compensation. The\complainant appealed and the Sessions Judge ` 


ORIMINAL 
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Ryves, J. 


Préeorr, J. 


being of opinion that\the order was bad in law referred the case - 
A e 


*e Cr. Ref, 1099 of 1918, 
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to the High Court. 


S. M. Sulaiman, for the accused submitted that the order award- 
ing compensation was not illegal as the provisions of section 25 oof 
the Criminal Procedure Code were complied with. 


The Magistrate having called upon the complainant to show - 
caase, why he should not pay compensation, in his order of dis- 
charge, had jurisdiction to hear and record complainant’s objection 
and order compensation to be paid. The subsequent proceedings 
were not separate and independent proceedings, but a part of and 
continuation of the former proceeding. 

In ro complaint of Safdar Husain, [1903] I. L. R., 25 Al, 315, 
is distinguishable, inasmuch as in that case the Magistrate had 
in his order of discharge merely recorded his intention to proceed 
under section 250, but had not actually called upon the complain- 
ant to show cause till a subsequent stage. In the present case 
the complainant was called upon in*the order of discharge to 
show cause. He relied on- 

Jugal Kishore v, Abdul Karim, [1905] A. W. N., 214. 

Wrong procedure adopted was at most a mere irregularity 
and not an illegality and was, therefore, covered by section 537 of 
the Crirhinal Procedure Code. 

King-Emperor v. Punam Chand, [1906] 8 Bom., u. R. 847. g 


R. Malcomson (Assistant Government Advocate), for the Crown, 
relied mainly on the wordings of section 250. He submitted 
that the section compelled the Magistrate to incorporate his 
order for compensation in his order of discharge’ or acquittal. 
And that when once the order of discharge or acquittal is written, 
signed and dated, the Magistrate ceases to have any jurisdiction 
in the matter. Therefore, an order passed subsequently efor 
compensation was ultra vires. . 

The provisions of the section are peremptory and non- -compli- 
ance with them is not- a mere irregularity but an „illegality ande 
is such as could not be covered by section $37 of‘the Criminal] 
Procedure Cede. . He relied on s 


In re complaint of Safdgr’ Husain, [1908] I. L. R., 25 All, 815. 


The power to award ‘compensation .is a ‘cial power given 
eto the trying Magistrate and he can exer se it only in strict 


compliance with the provisions of that sectiorf. e 
e 
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The judgment of the Court was delivered by 
PIGGOTT, J.—This is a reference by the Sessions Judge of 


Azamgarh recommending the interference of this Court in the 
exercise of its revisiona? jurisdiction with an order passed by a 


_ First Class Magistrate of that district. One of the questions raised 


by the order of reference we are content to pass over briefly, with 
the remark that in our opinion the trying Magistrate was well 
within his jurisdiction in declining to proceed further with the 
application before him to have certain persuns bound over to keep 
the peace, The other question raised is, whether the Magistrate’s 
order directing the complainant Ghurbin to pay, Rs. 50, compensa- 
tion to the opposite party under the provisions of section 250 of the 
Code of Criminal Procedure, for having brought a frivolous and 
vexatious complaint against them, was or was not passed without 
jurisdiction? The complaint was one under section 506 of the 
Indian Penal Code. The trial came to an end on August 2nd, 
1913. After hearing all the evidence for the prosecution and examin- 
ing the accused, the Magistrate formed the opinion that the alleged 
offence was not proved and that the complaint appeared to have 
been a frivolous and vexatious one. Ifhe had followed strictly the 
procedure laid dowa by law, he would then and there have in- 
formed the complainant of this, and have asked him if he had any 
representations to make against an order directing him to pay 
compensation under the provisions of section 250, Criminal Proce- 
dure Code, Procéedings under this section are intended to be of 
a summary nature, as is sufficiently indicated by the direction that 
the order awarding compensation is to form part of the order of 
discharge or acquittal. The court is bound to offer a complainant, 
against whom it proposes to pass such an order, an opportunity of 
submitting any representations he may desire to make against the 
passing of the said order, and it must record and consider such re- 
presentations. All this should be done before the passing of the 
final order of discharge or acquittal; and it was clearlysnot the 
intention of ‘the lefislature that a complainant should be entitled to 
an adjournment in order to enable him “ to show cause,” much less 
to an opportunity of producing further evidence, after all the evidence 
tendered ‘by him in, support of the allegations made in his complaint 
has been already taker? at the trial of the case itself. The difficul- 


ty which Magistrate} seem to feel about applying the provisions of 
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this simple and useful section is largely due to a tendency to 


substitute elaborate form of procedure for the plain directions 
contained in the section itself. In the case now before us the 
trying Magistrate incorporated in his order of discharge an order 
directing the complainant to show cause why compensation should 
not be paid to the accused persons. He then adjourned the pro- 
ceedings, and after recording and considering the representations 
made by the complainant finally passed his order for the payment 
of compensation on August 6th, 1913, the order of discharge 
having been signed and delivered four days previously. In support 
of the Sessions Judge’s reference it is contended that this order of 
August 6th, 1913 was wholly without jurisdiction, the Magistrate 
having become functus officio, so far as this matter was concerned, 
when he finally passed the order of discharge. 


There is a considerable amount of case-law on the point. 
We are content to refer to three cases as sufficient to explain 


the decision at which we have arrived. The first is Safdar 


Husain’s case (1), which is relied on by the Sessions Judge. The 
peculiar feature of that case, the record of which we -have called 
for and examined, is that the trying Magistrate, in what was, no 
doubt, a well intentioned endeavour to comply with the provisions 
of the law as he understood them, had involved himself in ‘re- 
markable complications. In his order of discharge he placed 
on record his intention to direct compensation tê be paid and his 
reasons for this direction. He then started a separate proceed- 
ing, beginning with an order calling on the complainant to show 
cause against the order for payment of compensation and fixing 
a subsequent date for hearing the complainant’s objections. On the 
date thus fixed, the complainant at once objected that the order 
embodied in the order of discharge was illegal, becSuse passed 
before the complainant’s representation had been heard or consi- 
dered, and further that the Magistrate had now ng jurisdiction 
to pass any other order. ‘Nevertheless the Magistrate’ „proceeded 
with the matter and passed a final order making absdlute his 
previous order on the subject of compensation. Ona reference 
by the Sessions Judge it was held by a Jydge ‘this Court that 


the proceedings subsequent to the order of” di charge were with- 


(1) [1965] L L. B., 25 AU., 816. . 


PRE ERES a 


on 


49 


j 


y 


a 


VOL. XII] HIGH COURT 147 
out jurisdiction, and that there had been no legal order under 
section 250 of the Criminal Procedure Code. 


The second case is one which clearly illustrates the point, that 
a failure to comply strictly with the letter of section 250, Criminal 


. Procedure Code, may amount to nothing more than an irregularity 


of procedure. It is the case of Emperor v. Punam Chand Hira Chand 
(1), There the trying Magistrate signed and dated his order of dis- 
charge, then recorded an order calling on thecomplainant to show 
cause why he shoud not be directed to pay compensation, recorded 
and considered the complainant’s objections, and at once proceeded 
to pass an order that compensation should be paid. The entire pro- 
ceedings followed one another on one and the same date, and it 
would certainly be difficult [to contend that the mere interposition 
of the Magistrate’s signature in one or more places before his signa- 
ture at the foot of the final order, or the mere fact that the order for 
payment of compensation as finally recorded was not endorsed on the 
same sheet of paper as the order of discharge, would oust the 
jurisdiction of the court. The learned Judges of the Bombay 
High Court held that there had been a substantial compliance with 
the provisions of section 250, Criminal Procedure Code, or 
almost an irregularity cured by section 537 of the same Code. 
It was in fact held that under the circumstances stated, the order 
for payment of compensation was substantially incorporated in 
and made a part of the order of discharge. 


Finally we refer to the case of Jugal Kishore v, Abdul Karim 
and another (2), That case cannot be distinguished from the one 
now before us, There was an order of discharge in which was 
incorporated an order calling on the complainant to show cause 
why he should not be directed to pay compensation, this was fol- 
lowed by an adjournment. The complainant showed cause, but did 
not- tmpugn the jurisdiction of the court to deal with the matter, 
, and finally an order for payment of compensation was passed. The 
* learned Judge’ of this Court held that, inspite of the adjournment, 
there had been in substance one single proceeding. In the words 
of the Bombay ruling, it could still be held that the order for compen- 
sation was “ incorporated in and part of the order of discharge.” 


This seems to betherefl test to be applied in cases of this sort, 
[1996] 8 Bom., L. R., 847. % ° 
[1906RA. W. N. $214, 
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Cemaxat The order of discharge itself showed-that the Magistrate did not 


1914 conceive himself to have finally disposed of the matter, and it con- 
Guurprx tained in itself a direction (there was no such direction in Safdar 
KoxRt Husain's case) that certain further proceédings should follow. It is 


Kuan possible, therefore, to regard the order of August 2nd, 1913 as a mere 

ah permission to the accused persons to leave the court and an intima- 

Pigg’tt.J tion that their further attendance would not be required, while the 

case itself still continued and was not concluded until the final or- 

° der of August 6th, 1903 was signed and delivered. The trying Ma- 

gistrate would have been better advised to have adhered strictly 

to the procedure laid down by law; but it seems difficult to 

hold that the mere fact of an adjournment, one granted after 

all for the convenience of the complainant himself and never 

objected to by him, would distinguish this case from that of Emperor 

v. Punam Chand Hira Chand (1). We have, therefore, the authority of 

the Bombay ruling, as well as that of a Single Judge of this Court, 

i for holding that the proceedings under consideration were merely 
irregular and not without jurisdiction. 


We decline to interfere; let the record be returned. 


J. M: B. : 
. Order confirmed. 
(1) [1908] 8 Bom. L. R., 847. si 
o 
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; E. J. HOOPER 
versus 

š KING-EMPEROR*, 

Code of Oriminal Procedure (Aot V of 1898), section 587 (d)—Charge fo the 

Jury not happily expressed—Misdireotion—No failure of Justice— Conviction not 
to be set aside. 

Where in a criminal trial by Jury the charge to the Jury was not happily 
expressed and there was misdirection in the charge, but having regard to 
the evidence before the Jury and admissions made by the acensed himself 
it appeared that there Was no failure of Justice, held, that there had been 
no reason to interfere with the eonviction of the accused. Seotion 537 (a) 
of the Oriminal Procedure Code was applicable to the case, 

CRIMINAL APPEAL from an order of E. H. H. EDYE Esq, 
District Magistrate of Naini Tal. 

C. Ross Alston and Satya Chandra Mukerji, for the appellant. 

W. Wallach (Government Advocate), for the Crown. 

The following judgment was delivered by 

RYVES, J.—In this ease E. J. Hooper was convicted by the 
unanimous verdict of the Jury, of an offence punishable under 
section 225, of the’ Indian Penal Code, and sentenced by the 
District Magistrate, to pay a fine of Rs. 500. He has appealed. 
Two grounds are pressed on his behalf. Firstly, that the learned 
Magistrate misdirected the Jury, and secondly, that in any event 
the sentence is too severe, 

In my opinion, there is no reason to interfere on the first 
ground. Even granting that the charge to the Jury was not 
happily expressed, and even assuming that there was misdirec- 
tion in the charge, yet having regard to the evidence that was 
before the Jury, and the frank admissions made by the appellant 
himself it is quite clear there was no failure of justice, and con- 
sequently section 537 (d) of the Criminal Procedure Code, fully 
covers the cage, e 

[On the second point, after examining the facts his Lordship 
interfered. ] e 

I reduce the fine to one of Rs., 10 only. The balance of 
Rs. 490 will be refi nded.. To this extent only I allow the appeal. 


1 Order modified, 
e *°Cr. A. No, 644 of 1948, s 
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SHAHZAD-AND OTHERS 
(J 
UresuUs 
KING-EMPEROR.® ; 
Code*of Criminal Procedure (Aci V of. 1898), section 806—Charges triable meee by 
a Court-of Session—Magistrate, power to discharge. 
A Sub-Divisional Magistrate who tried a person for charges witch: are 
exclusively triable by the Court of Session, discharged the accused on the 
ground that there were insufficient grounds for committing him, Held, that 
there was no bar to his doing so. It is impossible to lay down any hard and 
fast Ime or rule according to which a Magistrate must or must not commit 
a person to the Court of Session. Futtu v. Futtu, (1904) I L. R., 26 All, 
564, referred to. 
Criminal Revision from an order of F._S. P. Swann Eag A 
District Magistrate of Banda. : 
Satya Chandra Mukerji, for the applicants 


R, Malcomson (Assistant Government Advocate), for the Crown. 

The following judgment was delivered by 

RYVEs, J.— Six persons were sent up by the police wider 
section 147 of the Indian Penal Code and two of them under 
section 376 of the Indian Penal Code. The énquiry was held by 
the Sub-Divisional Officer of Karwi who recorded the evidence, of 
the prosecution witnesses and their cross-examination: at great 
length. Although the charges under sections 366 and 376 of the 
Indian Penal Code are triable exclusively’ by the court of sessions, 
he discharged the accused on the ground that there were insuffici- 
ent grounds for committing the accused. On revision the learned 
District Magistrate without! going into the evidence came to the 
conclusion that simply because there was evidence which if be- 
Heved would justify a conviction, the Magistrate had np option Wit 
to commit the case to the Sessions. The case of Fattu v. Fattu (1), 
shows that-it is impossible to lay down any hard and fast line or 
rule accdrding to which a ‘Magistrate must or mustenot commit. 
I have gone through the evidence in this case and I do not think 
that the accustd should be committed to the Sessions, I, thtrefore, 
allow this application and copfirm the order of discharge. The bail- 
bonds ‘are discharged. i é 


Order confirmed. 


i Or Rev. No. 410 of 1928. l 
(1) (1904) I; L. R., 26 AU., 664. ‘ 


we 


r~ 
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KUNJI LAL AND OTHERS 
versus 
KING-EMPEROR.* 
Penal. Cade (Act XLV.of 1860), seotion 441—Possession—Annoyance caused io person 
not is possession. 


The ‘ possession ’ contemplated by section 441 of the Indian Pena] Oode 
ig actual possession and a person who commits the alleged acts of annoy- 
ance on property of which the complainant is not in possession is not 
guilty of criminal trespass, In the matter of Govind Prasad, I. L. R., 2 
All., 465 followed. 

Criminal Revision from an order of G. K. Darling Esq., Sessions 
Judge of Jhansi. r 


C. Dillon, for the applicants. ` ` 
R. Malcomson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


KNOX, J—Kunji Lal and four other persons have been con- 
victed of an offence under section 447 of the Indian Penal Code and 
séntenced -to fines varying in amount. ` Fhe facts very briefly are 
these:—Seven persons in the village of Chirgaoh have obtained a 


` léase from the Cdilector of Jhansi entitling them. to collect weigh- 


ing dues in Chirgaon for a period of ten years. The accused have 
not attempted to eriter upon the land’ on which hitherto colleç- 
tions for weighing dues had been made. They have gone on to 
a separate piece of ground and there set up their weighing machines 
and collected weighing dues. The ground on which. they 
have cqmnntted these acts - is in the actual physical possession of 
ong Shankar who is not the zamindar of the village at all. Shan- 
kar apparently has no objection to the-dues being collected on this 
land. But the centention is that the accused have entertd upon 
property, of which the zamindars of.Chirgaon are. in possession 
and that the acts of the accused are acts done with intent to annoy 
the zanfindars or the Collectors of Jhansi to whom the zamindars 
have.leased their\zamiridari rights. - This Court J» the matter of 
l ° \ * Cr. Rev, No. 904 of 913, . 
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Onuikau Govind Prasad (1), in a very similar case has held that possession 
. 1913 contemplated and intended by section 441 of the Indian Penal Code 
Kunst Lan Must be actual possession within the meaning of section 530 of the 
Tok then current Criminal Procedure Code, Aet No. X of 1872. I am 
= not prepared to dissent from that ruling. Criminal trespass in the 
Knox, J. : 
present case has not been proved as against the accused. The 
: s convictions are set aside and the fines or a. portion thereof, if paid, 


will be refunded. 


Conviction quashed, 
(1) [1879] L L. R., 2 All., 465. 


ane - C.J. LUCAS 
pe VET SUS 
1910 ° 
July, 81 RAMAI SINGH.®? 
, ol. 
nae. J Workman, agreement by, to work for a fixed period in lieu of adrance made to him by the 
KARAMAT employer—dot XLII of 1859, sections 8 and 3—Coniraci coniemplated by the Act. 
Husar, J. 


Held, that an agreement by a workman at Mirzapur to do workin a 
~ ` certain factory for a fixed period of time and until repayment in a particular 
; manner of ‘an advance made to him’ by the owner of the factory, is a 

contract contemplated by Act XIII of 1559 and the accused must contfane 

to work until he has worked for the period stipulated for and paid up the 

sum taken in advance ; he is also liable to the Pgualties imposed upon 

a- workman under section 3 of the Act. 

Criminal Revision from an order of Syed Muhammad Ali, Esq., 
‘Sessions Judge of Mirzapur. , 


Satya Chandra Mukerji, for the applicant. 
A. H. C. Hamilton, for the opposite party. 


On 27th March, 1906 the accused took an advance of Rss 2 5 from 
Mr. Lucas, owner of a shellec factory at Mirzapur and executed 
a bond agreeing todo work in the factory for 50 months from 
that date and until repayment of the advance which was to be 
paid back only by a deduction of eight annas at the end*ef each 
= month from his wages. The Magistrate trying the case under 
sections 2 and 3 of Act XIII ‘of 1859 ordered the accused to execute 
a bond for Rs. 50 and find security for Rs.fso to work for Mr. 

j * Gr, Rev. No. 235 of 1910. j 
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Lucas until the debt is paid offin full or in default to undergo 
2 months’ imprisonment. The Sessions Judge was of opinion that 
the advance was not made for any work but was made only as a 
loan and the intention of,Act XIII of 1859 could not be to bind 
the accused to work indefinitely by Mr. Lucas. He set aside 
the order of the Magistrate and released the accused. The com- 
plainant applied in revision. $ 

The judgment of the Court was delivered by 

KNOX, J.—The parties to this application entered into an 
agreement, dated the 27th of March, 1906. The agreement was, 
as it purports to be, under Act XIII of 1859. This Act has been 
in existence in the town of Mirzapur from which the case comes 
for a number of years and so well known in the factories of Mirza- 
pur that we need not be under any apprehension that persons 
who enter into contract under it are ignorant of the law or do not 
know the nature of the contract into which they are entering, 
We have examined the céntract and in spite of what the learned 
Judge says we are satisfied that it is a contract that is contemplat- 
ed under Act XIII of 1859.¢ The learned Judge has quite 
misunderstood the provisions of the Jaw and also the terms of the 
contract and he hasgneedlessly gone out of his way when he says 
that the order of the Magistrate before him was silent as to how 
the balance of the advance was to be paid or how long the appel- 
lant was to work fer Mr. Lucas. The contract was for a term 
of fifty months anti as soon as those fifty months expired and the 
money advanced under the contract has been repaid, Ramai Singh 
is free to enter upon any other work and in any other place that 


-seem good to him, what the learned Judge writes about Ramai 


Singh incurring the possibility, under this order of the Magistrate, 
of, having to work for the rest of his life and yet the balance be 
not repaid could only be true if Ramai Singh does not pay up 
the” balance that may be due from him. As soon as the fifty 
months are over Ramai Singh can pay the balance the very next 
day. Till that time he must carry out the terms of the contract into 
which he has entered. We are most unwilling to interfere in cases 
of this kind but we feel that the terms of the learned Judge’s 
judgmerit may be so mischievously intérpreted that we are compell- 
ed to interfere, We e«et°aside the order of the learned District 
Judge and we Ni that of the Magistrate. Ithas not beef 
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1910 of Ramai Singh. 


ere © Ramai Singh will work re the date the order of this Court is is 
Erna certified to the court below until” he has ¿completed fifty’ months 
SINGH of work from the date lof the contract and will pay up the sum 


Enos, J. Of Rs. 19-4-0, Until he has worked for this period and’ paid ‘up-- 


A this sum he will continue to be liable for work. ` Any period 
for which he has worked in the past and has worked: since 


, the 6th of February, 1910, is ‘to be deemed as work under this 
order and any payments made subsequent to the 6th ‘of February, 
1910, and accepted by 'Mr. Lucas are to be deemed as payments 
made in liquidation of the sum of Rs. 19- 4-0, otherwise the order 
of the learned Magisttate will hold good. 


Order modified 


ORIMINAL `, JAI RAM AND OTHERS 
1914 . verses 
January, 81. .  KING-EMPEROR®. - 


TUDBALL, J: Penal Code (Aet XLV of 1860), section $49—Lathi raistd by the accused and the 
person attacked ran away to save himsell — Whether criminal force. 


. 
Where the accused went to the field of another and out the crops sown by 
him and on the latter resisting they raised their ldthis to strike him and that 
other ran away to save himself, held, that’ the soonsed were guilty ‘of 


using force by means of bodily power within the meaning of section 849 of 
the Indian Penal Code. 


Mahomed Ishaq Kkan v. King-Emperor, (1904)1 A. L. J. R., 602, distin- 
guished. 


Criminal Revision from an order of A. W. R, Cole Esq, First 
Additional Sessions Judge of Aligarh. aa 


E. A, Howard, for the applicants. 


R. .Matcomson, (Assistant Government Advocate), for the ° 


Crown. , ee, 
a + The following judgment was delivered by l 
Tudbal, J. TUDBALL, J.—The applicants in this case wêre convicted of 


. the offence of riot. The point pressed Ən their behalf is 7 saat 
: + + Ore Rev, No, 1199 of 1988, Í ze 


shown to us that the terms of the bond are at all beyond the means. 
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the acts which they are found to have committed did not con- 
stitute the offence of riot. The facts found by the lower courts 
are as follows :— 

One Chunni, an occupancy tenant, died in January last year 
and the zamindar made an application to the Revenue Court 
stating that the tenancy had lapsed in the absence of heirs. Of 
the present applicants Zaharya had cultivated the land as sfb- 
tenant of Chunni. The zamindar gave a lease of the land to one 
Budhan, the latter cultivated it and sowed a crop, Zaharya and 
others put in an application in the Revenue Court applying that 
they should be entered as occupancy tenants having jointly cul- 
tivated with Chunni. Pending orders in the case, Zaharya and 
his friends went to the field and cut the crop sown by Budhan 
and when the latter resisted they raised their lathis to strike 
him. Budhan ran away to save himself. 


The question is whether, the applicants can be said in these 
circumstances to have used force towards Budhan? The definition 
of criminal force is given in section 349, of the Indian Penal 
Code. “A person is said to tse force to another if he causes 
motion, change of motion, or cessation of motion to that other 
provided that he thu8 causes that motion or change of motion, 
or gessation of motion in one of the three ways mentioned in 
the section, the first of which is by bodily power. 


The applicantse having raised their lathis to strike Budhan, 
\ with the result that he had to flee to save himself, clearly used force 
to Budhan and that by bodily power. 

a Attention has been called to the decision of Muhammad 
lshag Khan and others v. King-Emperor (1), That decision 
is not in the present case at all applicable. There the applicant 
was not,ona, who used force but who ran away when attacked 
by His opponents. It seems to me the circumstances of this case 
shew clearly that force was used to Budhan which caused him to 
fee to save ‘himself. . 


` There is, therefore, no force in this application, which is accord- 
ingly rejected, The applicants must surrender to their bail and 
serve the rest of their sentences. E 
š Application rejectea, 
° \ (1)*[1904] 1 A. L. J. Bp 602. . s 
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RAJA THAKUR BARMHA 
VEYSUS 
JIBAN RAM MARWARI AND OTHERS., 


AMEER ALI. Execution proocedings—Properiy desoribed in tho schedule, sale of—What could be sold 


in @ judicial sale—Sale-certifioate stating that property other than that described tn 
the schedule was sold— Jurisdiction—Identity of the property sold— Mis -description — 
Trregularity—Mistake—Deseription of the attached property in the local Gasette 
aiffering from that in the schedule, effect of. 


That which is sold in a judicial sale, on an application for execution of 
a money decree by attaching and selling the property specified in the 
schedule thereto, can be nothing butethe proporty attached, and that 
property is conclusively deseribed in and by the sehedule to which: the 
attachment refers. If by a mistake in drawing up the schedule a wrong 
property is attached and an order nftade to sell ft, the only course open to the 
decres-holder on the discovery of the mistake is to commence the execn- 


tion proceedings over again. X 


Certain decree-holders applied for execution of their money desree by 
attaching and selling a certain 6 annas encumbered share of a mahal fully 
described in the schedule attached to the application. The share so described 
in the schedule was attached and sold in dwe conrse. The High Conrt 
affirmed the order of the Subordinate Judge granting*the auction-purchasers 
a sale-certifieate stating that a 6 annas unencumbered share had been 
purchased by them. Held, that the certificate granted stated that another 
and a different share from that described in the schedule had been purohas- 
ed, and it was beyond the powers of the court to grant such a certificate 
inasmuch as thero was no power to sell the share thus certified to have 
been sold, 


e 
Held, also, that as the issue in the case was the identity wt thg property 
sold, it was not a case of mis-deacription, which could be treated as a° mere 
irregularity, and all matters, Buoh as, document in other execution proceed- 
ings which went to show that a mistake had been mado in, drawing up the 
schédule, were irrelevant. : è : - 


An adverfisement in the Calewia Gasette, though purportifig to bea 
description of.the attached share, represented that the ‘share to be’ sold 
was free from encumbrance, ə Py s: 


Held, that the want of correspondence between the said advertisement 
and the schedule of the attached property jin f proclgmation of sale 
- per, 5 
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vonstitufed an irregularity which the court could cure if the sale had been 
regular in other respects, but it could not validate the sale of the unencum- 
bered share which was not the share to which the attachment related. 
. Appeal from a judgment and decree of the High Court at 
. Calcutta, affirming an order of the Court of the Subordinate Judge 
of Godda in the Sonthal Pargunnahs. A 


The appellant, Raja Thakur Barmha, was the owner of Mahal 
Tappa Patsanda, and had on the 30th Sawan, 1322 (5th August, 
1895) mortgaged an 8 annas share thereof to one Babu Anant 
Ram Marwari and others, who put the mortgage in suit and 
obtained in the Court of the Subordinate Judge of Bhagalpur, a 
mortgage-decree against the appellant. The sale in execution of 
that decree was stayed on the condition that the appellant gave 
security to the satisfaction of the court. 


He gave the necessary security by executing on the roth 
November, 1902 a mortgage of a further 2 annas share of his said 
mahal in favour of the said mortgagees. 


On the 24th February, 1902 one Gobardhan Das Marwari obtain- 
ed in the Court of the Subordinate Judge of Goddatwo money 
decrees against the appellant and in execution thereof attached in 
the following April the then unencumbered 8 annas share of the 
said mahal. But in order to stay the sale the appellant mortgag- 
ed 3 annas share of thé attached property to the decree-holder on 
the 13th November, 1902. These execution cases were numbered 
respectively 3 and 4 of 1902. 


On the 23rd Octotber, 1903 the respondents Jiban Ram Mar- 
wari and Ishwar Das Marwari, obtained a money decree against 
the appellant and on the 31st October, 1903 applied for attachment 
and sale of certain properties belonging to the appellant. The 
first item, the ‘particulars of which are set out in their Lordships 
judgment, was 6 annas encumbered share of the said Mahal. In 

' the attachment order and the sale proclamation, which Were duly 
made and issued, the share of the said Mahal to be sold was simi- 
larly described, but a notification in the Calcutta Gazette describ- 
ed the share attaghed and to be sold as 6 annas unencumbered 
share of the said Maha]. *The property was brought to sale on the 
16th June, 1994 and the proceedings showed that the property fos 
sale wàs described as it was described in the application for sale 
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but at the time of the sale a note was entered in the bid sheet to 
the following effect : “ Be it known that out of 6 annas of Tappa 
Patsanda which has been advertised for sqle, three annas has been 
given in security” to Gobardhan Das-Marwari. On the 28th July, 
1904 the said share was sold to the “sespondents, Srimohun Ram * 
Marwari and others. A 


On the Ist August; 1904 ten annas share of the said Mahal was 
brought to sale in satisfaction of the said Anant Ram Marwari’s 
decree and was purchased by him. 


On the 25th August 1904 the appellant applied to have the 
sale of the 28th July, 1904 set aside, but on the 18th November, 
1904 he withdrew that application, and the sale was confirmed on 
the same date. 


On the 20th December, fons the respondents, the auction- -pur- 
chasers, applied for a sale-certificate asking that the property sold to 
them should therein be described, not as described i in the schedule 
to the application for execution, kut as being a 6 annas out of the 
8 annas share of the said Mahal free frof encumbrance and not 


. included in the mortgage of the sth August, 1895 to Anant Ram 


Marwari and others, and’ the Subordinate Judge ordered a sale 
certificate to be issued as prayed for. He was of an opinion that 
the circumstances of the case and the conduct of the parties and the 
auction-purchasers indicated that the property sold was the un: 
encumbered 6 annas share’of the said Mahal. 

The appellant appealed to the High Court against the said 
order, and also obtained an order sisi ‘calling upon the respon- 


_dents to show cause why the order made by the Subordinate 
-Judge should not be set aside. 


The learned Judges of the High Court agreed witlythesdecisioh’ 
of the Subordinate Judge, and were of opinion that no appeal” „lay. 


against the order of the Subordinate Judge and no ground for . 


their interference in revision had been made ott. Consequently 
the appeal was dismissed and the rule nzsi discharged with costs, 


A. M. tiana, for the ‘appellant: —What was attached and sold ` 


was.a 6 annas encumbered Share of the’ Mahal and the sale-certifi- 
cate should correspond i in its terms with the description of the pro-, 
perty attached and sold. eThe court has lo jurisdiction to give.a 
salé-certificate in respect of property that was not attached and sold, 
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De Gr. Ny K. Cand Æ, U. Eddis, for the respondents :— The 
appellant ap, 2d under section 311 of the Code of Civil Procedure 
1882, to have the sale sgt aside, but he withdrew that application 
and the sale was confirmed under section 312 thereof. The auction- 

* purchasers applied for a sale-certificate under section 316 of that 
e Code, under which the court has no power to refuse the grant of 
such certificate. Moreover, when an order is made under that 
section, there is no right to appeal to the High Court against it. 
The description in the schedule was a mis-description which was 
merely an irregularity and as the appellant has not shown that he 
suffered any substantial injury thereby, the sale cannot be set aside. 


Both courts in India have concurrently found that what was sold 
was a 6 annas unencumbered share and the documents in other 
execution proceedings as well as the description of the property in 
the notification in the Calcutta Gasette amply support those findings. 


No reply was called for. 
The. judgment of their Lordships was delivered by 


Lorp MouLton.—This is an appeal against a judgment and 
decree of the High Ceurt of Judicature at Fort William in Bengal, 
dated 26th June, 1906 affirming an order of the court of the Sub- 
ordinate Judge of Godda in the Sonthal Pergunnahs, dated 2oth 
December, 1904 granting a certain sale-certificate to the second 
set of respondents®* hereto described as auction-purchasers. The 
facts of the case so far as is necessary for the decision of this ap- 
peal are as follows :— 


On the 23rd October, 1903 the respondents, Jiban Ram Mar- 
wari and Ishwar Das Marwari (described as the decree-holders), 
obtained judgment against the original appellant, Rajah Thakur 
Barmha {nowWyepresented by his heirs and legal .representatives), 
for a sum of Rs, 42,562 and interest, andon the -31st October, 
1903 the decree-holders applied for execution of the degree by 
attaching and selling the property mentioned in the application. 
It is onl material to refer to the first item in the schedule 
specifying that property which reads as follows :— 

“ The defendant’s Zamindagi and Milkiat rightin the 6 annas ont of 16 
annas of Mahal Tappa Pataanda bearing . towsi No. 462 and stdder-jumma of Be. 
2,402-9-0, (for the 16 annas) pafable in Dumka CoMectorate. ‘his property is” 
mortgaged in the bond of Babu Anant Ram Marwari and others, deoree-holders, 
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inhabitants of Bazar Shujaganj, in the town of Bhagalpur, and also a 2 annas 
share of the said Mahal, which has been hypothecated as security on behalf of 
the defendant in the case of execution of a mortgage decree of the said Babu 
Anant Ram Marwari and others, decree-holders, atainst the judgment-debtor, in 
the First Court of the Subordinate Judge of Bhagalpur, in all 8 annas share 
of the said Mahal, together with all rights and interests of the judgment-debtor 
anq the Kamat land. nami and benams, jalkar, phalkar, bankar, &o., and Kachari, 
House appertaining to the estate, The estimated value is Rs. 50,000.” 

In the ordinary course an order was made for the sale of the 
attached property mentioned in the above schedule by public auc- 
tion, and proclamation of the sale was made in the required man- 
ner. The sale commenced on the 16th June, 1904 but fora long 
time the bids were insyfficient and the sale was not finally conclud- 


ed until the 28th day of July, 1904. 


On the 20th day of December, 1904 an application was made on 
behalf of the auction-purchasers to obtain a sale-certificate for the 
6 annas share of Tappa Patsanda purchased by them at the auc- 
tion sale. In making this application they alleged that a mistake 
had been made in the schedule ôf the property to be sold in that 
the word “not” had been omitted from the description of the 6 
annas in question and that the property should have been describ- 
ed as being 6 annas not mortgaged under the bond of Babu 
Anant Ram Marwari. At that date 10 annas of the property were 
so mortgaged while the remaining 6 annas were free from any 
mortgage. They claimed that their certificate should be made out 
as being a certificate of the purchase by them of the 6 unencumber- 
ed annas instead of (as described in the schedule) 6 annas sub- 
ject to the existing mortgage. The Subordinate Judge granted 
them a certificate in the form which they desired and the High 
Court sustained his order. It is from this order that the present 
appeal is brought. L 


Their Lordships are of opinion that this is a very plain case, 
That which is sold in a judicial sale of this kind can be nothing 
but the property attached, and that property is conclusively describ- 
ed in and bythe schedule to which the attachment refers’ In the 
present case that property was 6 annas subject, to an, existing 
mortgage. The effect of the certificate of sale granted by the 
order of the Subordinate Judge is to make the sale that of a pro- 
perty not attached, namely, the 6 unencumbered annas,—& pro- 
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perty which could not be sold in such proceedings inasmuch as it 
was not the property attached. 


An attempt was made to treat the matter as case of misdes- 
cription, which could bê treated as a mere irregularity. But in 
this case we have to deal with identity and not description. A 

i property fully identified in the schedule may be in some respects 
misdescribed, but that is not the present case. Here we find an 
existing property accurately described in the schedule, and the 
order of the Subordinate Judge grants a sale-certificate which 
states that another and a different property has been purchased at 
the judicial sale. It was beyond the powers of the court to make 
such an order, inasmuch as there was no power to sell in these judi- 
cial proceedings the property thus certified to have been purchased. 


Counsel for the respondents sought to support his case by 
referring to documents in other judicial proceedings tending to sup- 
port the view that a mistake had been made in drawing up the 
schedule, and that the property intended to be inserted therein was 
the unencumbered 6annas. Their Lordships are of opinion that 
all such matters are irrelévant. If by a mistake the wrong property 
was attached and an order made to sell it, the only course open 
to the decree-holders on the discovery of the mistake was to com- 
mente the proceedings over again. They could not turn an 
authority to sell one,property into an authority to sell another 
and a different one. e Moreover, it is impossible to attribute to the 
public, to whom the attached property is offered in sale, a know- 
ledge of proceedings in other suits which might have led them to 
suspect that an error had been made. The only relevant document 
brought to their Lordships’ notice in this respect was an advertise- 
ment in the Calcutta Gazette which, though purporting to be a 
description ofthe attached property, differed from the description 
in the ated by representing that the property to be sold was 
free from the mortgage. This want of correspondence between the 
advertisement sin the Calcutta Gazette and the schedule” of the 
attached property in the proclamation of sale constitutes an addi- 
tional irregularity which it might need the assistance of the court 
to cure if the sale were regular in other respects, but it cannot 
validate a sale of properfy ‘which was not the property to which the 
attachment related, E 

'. 
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CITIL. Their Lordships, therefore, will humbly advise His Majesty that 

. 195 this appeal should be allowed, and that the order of the Subordinate 
Rasa Judge confirming the sale together with the certificate granted 
THAKUR thereunder, dated the 20th December, 4904 should be set aside. 


BOERS - This will, of course, have the effect of setting aside all subsequent 


a 
a proceedings on the part of the auction purchasers based thereon, . i 
Lord Moulton. The, respondents will pay the costs of the application to the ° 


. Subordinate -Judge of thé 2oth December ,1904 and of the appeal 
° to the High Court of Judicature at Fort William in Bengal, and 
also the costs of this appeal. i 
Appeal allowed. 
T. L. Wilson and Co !—Solicitors for the appellant. 
Theodore Bell and Co :—Solicitors for the respondents, 


J. M. P. 
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1 Code of Criminal Procedure (Act F of 1898), sections 107 & 145—Payment to a chan- 
YVES, J. dhri by the dealers in a market for certain duties discharged by Kim—Disputg bet- 
wem the servanis—Ownership of the market and renis and ' thereof hot dis- 
———— puted—* Parties concerned in the dispulo.”! . 


R had been appointed by certain dealers in a certain market to aot- as 
chawdhri in order to regnlate the business of that marke and so forth and 
those dealers agreed voluntarily to pay him at the rate of two piee per 
head of gattle brought to the market laden with articles fos sale, The 

=. - servants of the lady who admittedly was the owner of the market wanted’ to 
enjoy the dues themselves. ‘On a’ police report of arsimpending breach :of 
the peace proceedings were in the first instance instituted under section ‘107, 
Criminal Proeedure Code, but the Magistrate finding that ne ‘wervanta of the 


** Or. Rev, 950 of 1918, . 
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.lady claimed to collect rent as part of the zemindari of their mistress can- 
celled his first order and instituted proceedings ander section 145, Criminal 
Procedure Code. 


Hold, that there was no bar to the Magistrate cancelling hia first order 
and institnting proceedings under section 145, Criminal Procedure Code, pro- 
vided that the Intter proceedings were ‘otherwise justified under that section. 


Held also, that the dues claimed by either party being in rio way connected 

with the ordinary rents and profis of the market and not being a perquisite 

- of the zemindar but being only in the nature of a voluntary payment by the 
dealers in the market to thé chaudari appointed by them for the diacharge 
of eertain duties, the dispute between the parties did not sonsern any tan- 
gible immoveable property or relate to the rents and profits of the market 
and section 145, Criminal Procedure Code was not applicable. 

Held further, that the servants of the owner of the market having stated 
that they were acting in the interest and for the benefit of their mistress she 
must be deemed “a party concerned in the dispute ” and for the purposes of 
section- 145, Criminal Procedure Code wns a necessary party to the pro- 


ceedings. . 
Held further, that section 107, Criminal Procedure Code waa applicable to 
the case. 


CRIMINAL REVISION from an “reek of Maulvi Mohammad. 
Shafi Khan, Magistrate, First Class of Azamgarh. 


Satya Chandra Mukerji, for the applicants. 

Stfal Prasad Ghose, for the opposite party. 

R. Malcomson (Assistant Government Advocate), for the 
e 


Crown. 


The following judgment was delivered by 


Ryves, J.—This is an application in revision from an order 
purporting to have been passed under section 155 of the Code of 
Criminal Procedure by the Sub-Divisional, Magistrate of Azamgarh, 
dated the 3rd ofJuly, 1913. The facts of this case are somewhat 
peculiar *and so fat as I know are not covered by any of the very 
numerous rulings which have been reported under the section. 
There is a market in the town of Kopaganj in the district of 
Azamgarh qn land which belongs to Musammat Dhane Debi, a 
lady who resides in Benares. The police reported to the Sub-Divi- 
sional Magistrate that a breach of the peace was likely to take 
place between some of theservants of Musammat Dhan Debi and 
one, Rameshwar Who had been appointed chandhri of thé market, 
about the” collaction of certain dues. The Magistrate instituted 
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proceedings under section 107. He examined the Inspector as a 
witness and on that officer deposing that the servants of Musam- 
mat Dhan Debi claimed to collect thess dues as part of the zamin- , 
dari of their mistress, came to the conclusion that the case “could 
not appropriately be proceeded with under section 107 of the 
Criminal Procedure Code” and that “there was no alternative but, 
to cancel the order passed under section 107, Criminal Procedure 
Code and to proceed under section 145.” Fresh notices in the 
terms of section 145 were drawn up and Ram Lochan, Chandar 
Rai, Rupa and Gopi (the servants of the lady) were served with 
notices as one party and Rameshwar was served with notice as the 
other party. The learned Magistrate intentionally, he says, omit- 
ted to make Musammat Dhan Debi a party to the proceeding, first- 
ly because she was a lady of respectable position and “it would pe 
scandalous to make her figure as a party to a criminal proceeding,’ 
and secondly as she lives in Benares it is very probable that she knew 
nothing whatever about what was going on in the market at Kopa- 
ganj” Having these two pafties before him the Magistrate took ° 
their evidence and found “that Rameshwar had been appointed by 
the Benares and other dealers in Kopaganj to act as chandhri and 
that these persons agreed to pay him at the rate of two pice per head 
of cattle brought to the market laden with articles for sale. The 
servants of Musammat Dhan Debi, he found, were ambitious to stop 
him and enjoy the dues themselves.” He®went on to find that 
preparations had been made to cause a breach of the peace and he 
accordingly came to the conclusion that Rameshwar was in posses- 
sion of the disputed market dues, that is, two pice in the rupee and 
his order ran “ Rameshwar is in possession of the market dues as 
chaudhri and that Ram Lochan, Chandar Rai, Rupa and Gopi 
should not disturb his possession unless he is gwict¢d therefrom 
in due course of law.” A mee 


- fn revision before me it is urged that this order is bad for want 
of jurisdiction on three grounds. Firstly, tat the Magistrate hav- 
ing taken action under section 107 of the Code of Griminal Pro- 
cedure had no jurisdiction subsequently to cancel that order and 
take proceedings under section 145. e In my ‘opinion ‘this objection 
has no force, provided that the proceedings are otherwise justified 
under the section. "It is next objected that the subject-matter in 
dispute was not one within the purview of the sectfon ; and thirdly 
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that in any event the proper parties were not before the court, The  Crmmunau 


dispute in this case admittedly does not concern any tangible im- 1913 

movable property. It can only come within the scope of the sec- Raw Loo 

n A = OHAN 
. tion if clause 2 of section 1ẹ5 covers the case. Land is said to in- v 


clude “markets” and “the rents or profits of any such property,” 3 


1 think it would be unduly stretching the definition to make it co- Eyves, J. 
ever this case. There is no dispute in this case to the land or to a3 
the market. Both admittedly belong to Musammat Dhan Debi. 
What her rents and other rightful profits from this market may be, 
is also not in dispute. According to the finding of the Magistrate, 
the danas and other persons, who come to the market to sell their 
goods there, appointed Rameshwar, chaud&ri of the market, an office 
which imposed on him certain duties such as regulating the busi- 
ness of the market and so forth. They agreed to remunerate him 
for his services by allowing him to collect two pice per head of 
cattle brought into the market laden with articles for sale. This 
payment to Rameshwar appdrently was purely voluntary on their 
part and was in no way connected with the ordinary rents and pro- 
fits of the market and was not a perquisite of the zamindar, but 
was a personal matter “between the anias and the chaudhri. 
Instead, however, of paying him a fixed sum out of their pockets, 
they allowed him to collect his remuneration as stated. The ser- 
vants of Musammat Dhan Debi who were employed by her to col- 
lect her legitimate rents,and profits sought to deprive Rameshwar 
of this source of his iftcome and as the court finds wished to enjoy 
it themselves and apparently without any justification. It seems to 
me, therefore, that the dispute in this case did not relate to the 
“profits” ofa market, within the meaning of the section. As to 
the third objection it seems to me that if there was truth in the 
statement of these servants of Musammat Dhan Debi that they 
were acting in x interests and for the benefit of Musammat Dhan 
Debi, then she ihust be deemed “a party concerned in the dispute” Sm 
and as such was a necessary party to these proceedings. If she 
had been made‘a party she would either have supported the action 
of her servants, and in that case, she certainly had aright to be 
heard and in fact was a necessary party. If on the other hand, she 
had repudiated the action of her servants as being beyond the 
scope of their authority (as*indeed their action was as found by the 
court) then ineall probabijity she could have put a sfop to their + 
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illegal „behaviour -for the future and no orders of the court would 
have been necessary. 

As, it is, the order of the court secures no permanent result, It 
is a personal order binding four indiviđual servants of the lady. 
If she is really desirous of obtaining the dues now paid to Ram- 
eshwar, all she has to do, is'to re-place these individuals by others 
who will not be bound by the ordėr and the whole trouble will * 


begin again. 


If, on the other hand, the finding had been against Rameshwar, 
all that he need have done, was to get a substitute appointed in his 
stead and so proceedings might go on ad infinitum. 


In my opinion section 145 was not intended to meet a case 
precisely like this one, and on the second ground taken, I set aside 
the order as being one without jurisdiction under that section. 


In my opinion section 107, Criminal Procedure Code was the 
appropriate section, and it will be open to the court to take pro- 
ceedings under that section,-if it is of opinion that such action is 
called for. e 


Order modified. 


— vs k 
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KING-EMPEROR.* Deconber, 15. 
Code of Criminal Procedure (Act F of 1898), scction 437—Application to proceedings TuppaLt, J. 


under Chapter VLII—" Release ” and “ Discharge"—Power of the District Ptaeort, J. 
Magistrate to direct further enquiry when acouscd released. 


The accused was called upon to show cause why he should not give 
security for good behaviour. A Magistrate enquired into the matter and 
‘after recording the evidence released him. The District Magistrate 
examined the record and directed further enquiry under section 437, 
Criminal Procedure Code. Another Magistrate then heard the case and after 
recording evidence held that there was no necessity to bind over thé man 
to be of good behaviour and,released him. The District Magistrate without 
issuing notice to the accused again sent for the record and directed further 
enquiry under section 487, Criminal Procedure Code. At the second of the two 
enquiries the Magistrate drew upea fresh formal order under section 112 
ofthe Code. Held, that stetion 487, Criminal Procedure Code (which empowers 
_ the District Magistrate to direct further enquiry to be made into the 
case of an accused person who has been discharged) is wide enough to cover 
the case of a persou who has been called upon to show cause, under 
*section 110 Criminal Procedure Code, why he should not give security for good 
behaviour and in whose case an order of release or discharge (bolh of 
whieh are really tg the same effect) has been passed under section 119, 
Criminal Procedure Code. 


Held, further that although a District Magistrate can at any time and 
for good and .snfficient reason institute fresh proceedings under chapter 
. VIH of the Code, there is no bar to the District Magistrate examining the 
record of any proceedings, under that chapter, had by a Subordinate Magis- y 
trate aud ordering further enquiry to be made. 


Held, further that after the discharge of the acoused by two Magistrates an 
arder direct g further enquiry should not have been passed without -giving e 
him an-opportunity of showing cause why such order should not be passed. 


Queen Empeess % Ahnad Khan, (1900) A. W. N., 206, Sheo Din ¥ King- 
Emperor, (1903) 6 O. C., 262, Mohammad Khan v. King-Emperor, (1905) P. R. 
Cr. Cees No, 43, Felu Tayi Ammal v. Chedamboracelu, I. L. R., 33 Mad., 85. 
Queen Empress v Iman Mondal, I. L. R, 27 Cal, 662, “Dayonath Taluqudar v, ~ 
Empero, I. L Ry 33 Cal, 8, Hopecroftv. Enfperor, I... R., 86 Cal., 163, King- 
Emperor v. Fyoc-nddin, J, L? R.,.24 All, 148, Queen Empress v. Mutasaddital, 
LL.B, 21 AJ, 107, Queen Empress v. Ratti. (1809) A. W. N., 203, referred to.* = 

"e * Cr. Rev. No. 867 of 1913. 
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CRIMINAL REVISION from an order.of H. G. S. Tyler, Esq. 


District Magistrate of Cawnpore. 


The facts were as follows :—The applicant Kharga was called 
upon to show cause why he should not furnish security for good 
behaviour. The Magistrate before whom the proceedings took 


, plaĉe came to the conclusion, after hearing the evidence produced 
` by the police, that no case had been made out for taking security 


from Kharga. He ordered Kharga to be released under section 119, 
Criminal Procedure Code. The District Magistrate, on examin- 
ing the record, made an order under section 437, Criminal Proce- 
dure Code, directing further enquiry into the case, and the case went 
before another Magistrate. The latter drew up fresh proceedings 
under section (12, Criminal Procedure Code and made a fresh enquiry. 
On the evidence produced he was of opinion that no necessity for 
requiring security for good behaviour was established against 
Kharga, and released him. Thereupon, the District Magistrate 
again examined the record and again directed further enquiry 
under section 437. Kharga applied in revision against this order. 


Sital Prasad Ghosh, for the applicant :*The first question for 
determination is whether the District Magistrate had authority to 
order further enquiry under section 437, Criminal Procedure Code 
in this case ; in other words, whether proceedings terminating with 
an order under section 119, Criminal Procedure Code can be deemed 
to be a “case of any accused person who hae been discharged ” 
within the meaning of section 437. I need not, in this case, raise 
the contention whether a person who is proceeded against under 
Chapter VIII B of the Criminal Procedure Code is or is not an 
“accused person”; it has been ruled by this Court that he is. The 
question is what is the meaning of the word “discharged” in 
section 437. J] submit it means “discharged from an offefice 
charged” against the accused person. The casf of ‘a person 
discharged under section 119 cannot come within this meaning, 
for he" has never been charged with the commission ef any offence. 
“Discharged,” in section 437 must be deemed equivalent to 
“discharged within the meaning of sections 209, 253 and 259, 
Criminal Procedure Code.”« Section 437 has, therefore, no, applica- 
tion to an order of “ discharge” passed urtdey section 119. 


Felu Tayi Ammal y. Chidgnbaravetu, (1909) I. ja R., 38 Made 85, 
Queen-Empress v. Iman Mondal, [1900] 1. L. R., 27 Cal., 662, .' 
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Qusen-Hmpreas v. Ahmad Khan, [1900] 20 A. W. N., 206, CRIMINAL 


Muhammad Khan and others y. King-Emperor, [1905] 40 P. R., Criminal 1918 . 
Judgments (No. 42), p. 102, — 

Sheo Din v. King-Emper$r, [1908] 6 O. C., 262, Kaana 

Dayanath Talugdar v Emperor, [1905] I. L. R., 33 Cal., 8. EMPEROR 

Apart from this, the present case clearly does not come within 
the scope of section 437. Here, the man has not been “discharged” 
at all ; he has been “ released” under section 119. Both the words 
“released” and “discharged” occur`in that section ; they are used œ 
in contra-distinction with each other. The applicant was in 
custody during the enquiry under Chapter VIII, and so the order 
under section 119 passed in his case was an order of “release”. 
The legislature having intentionally made a distinction between the 
two terms it cannot be said that a person “released” under section 
119 is a person who has been “ discharged,” and so section 437 can- 
not apply to his case. ° 

The next question is whether, assuming section 437 applies, the 
order directing further enquiry is a proper order under the circum- 
stances of the case. The applicant was twice subjected to an enquiry 
under Chapter VIIJ and two different Magistrates came to the con- 
clusion that no case had been made out for demanding'security 
from him. Under these circumstances the order directing further 
enquiry is uncalled fpr. 

R. Malcomson (Assistant Government Advocate), for the Crown : 
Section 437, Criminal Procedure Code, applies to the case of a 
person released or discharged under section 119. A person who is 
proceeded against under Chapter VIII is an “accused person.” 

Queon-Empress v. Mutasaddi Lal, [1898] I. L. R., 21 Al., 107, ' r 
° Hopeoroft v. Emperor, [1908] I. L. R., 36 Cal., 168. 

» Under Mee Criminal Procedure Code the only modes by which 
an accused person is let off are acquittal and discharge.. The order 
releasing the -applicant under section ` 119 is certaimly not an 
acquittal, it is a discharge. The case, therefore, comes within the 
clause “case of an accused person who has beens discharged” of 
section 437. ‘The word “ discharged ” has, no doubt, been used in ~œ 
the Criminal Procedure Code with different meanings at different 
places ; for example “ discharging a witness”, “discharging a bail- 
bond,” “ discharging a jury” ‘as well ĉas “ discharging an accused 
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CananaL . person.” But confining the term to an accused person, it cannot -be 
- 1913 said that it has one meaning in section 119 and a different meaning 
KHARGA in the other parts of the Code. I rely on the following cases : 
Risen: Queen-Empress v. Ratti, [1899] 19 A. W. N., 203, E 
: Hing-Emperor V. Fyas ud-din, [1901] I. L. R.,24 All, 148, i 
; Queen-Empress v. Mutasaddi Lal, [1898] I. L. R., 21 All, 107, d 
s = ~ Then, although both the words “release” and “ discharge” are 


used in section 119 it does not follow that there is such a distinction 
between them that the case of a person released under that 
section does not come within the scope of the words “case of an 
accused person who has been discharged” in section 437. The 
. distinction is based merely on the circumstance whether the person 
“isin custody or on bail; in the former case he is “released” or 
- allowed to depart, and in the latter case he is “ discharged ” that is 
` to say, the bail-bond is cancelled. The case in 19 A. W. N, 203, 
already cited, is direct authority for the propositions that the word 
“released” in section 119 is not used in contra-distinction to 
“discharged” in section 437, and that a person “released” únder 
section 119 comes within the scope of section 437. 


Of the cases cited by the applicant the case fn 20 A. W. N., 206 
merely follows the case in 27 Cal., 662 ; it does not give any reasorts, 
In the case in 6 O. C., 262, the District Magistrate did not . profess 
to act under section 437 ; the case is beside the paint and goes too 
far. Inthe case in 33 Cal., 8, the scope of section 437 was not con- 
sidered ; there the District Magistrate had on appeal ordered 
further enquiry and directed security to be taken for a large amount 
and fora long period, and it was held that he had no power to 

k ae order the further enquiry in the terms in which he did so, 


On the merits of the case, no doubt the applicant had been twice 
=a discharged ; but if the District Magistrate, who is regbonsible Yor 
‘keeping the peace and maintaining good behaviour in his District, 
is of opini6n after inspecting the record that it is necesSary to bind 
the applicant over to be of good behaviour, his discretion phould 
not be lightly thterfered with. 


Sital Prasad Ghosh, in reply :—The case in 21 “All, ro} does 
not-discuss the meaning of the word “discharged” in section 437. 
Inthe case in 2 All, 148,the District. Magistrate had not agted 
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under section 437 at-all; and KNOX, J., distinguished that case 
from the case in 20 A. W. N., 206, on this ground. 


The judgment of the*Court was delivered by 
TUDBALL, J.—This is an application in revision against an 


“order of the District Magistrate of Cawnpore, purporting to ‘have 
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. Tuñtall, J. 


been passed under section 437 of the Criminal Procedure Code -_, 


in regard to proceedings taken against the applicant under section 
110 of the Code. The facts of the case’ are simple. Proceedings 
were instituted against Kharga and he was called upon to show 
cause why he should not give security for his good behaviour. 
The Magistrate before whom he appeared inquired into the matter 
and after recording the evidence discharged him. The District - 


Magistrate examined the record and directed further enquiry. < 
This was made by another Magistrate who after recording evidence,” 
held that there was no necessity to bind over the man to be © 


of good behaviour. The District Magistrate, without issuing 


any notice to Kharga, has again sent for the record and has again > 


directed further enquiry. ; 

We note here that at the second of the two above inquiries the 
Magistrate drew up*a fresh formal order under section 112 of 
the Code. 

Two grounds are taken ae 

(1) “ That sectign 437 of the Code does not apply to proceedings 
under this Chapter (VITI) at all and the Magistrate had no power 
to direct a further inquiry as he has done. 

(2) That even assuming that the order passed is within the 
District Magistrate’s powers, still the applicant having under- 
gone the ordeal of two inquiries and having been discharged by 
twotdifferent Magistrates, ought not to be subjected to any further 
procegdings, ancat for the present.” 

Strictly speaking by reason ofthe view which we take of the 
merits it is unnecessary for us to decide the first poinf for the 
purposes of the case, but as it has been raised in another case 
(King-Emperor v. Sheobher and Jageshar) which has*been heard 
in conjungtion with the present one we deem it fit to consider 
and decide it. ° 


Section 439, Criminal. Procedure ‘Codg authorises a District’ 
Magistrate to make or direct the „making of further enquiry into 
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CRIMINAL : (a) any complaint which has been dismissed andet section 203 
1918 or sub-section (3) of section 204; or (b) the case of any accused 


Kuaraa Person who has heen discharged. 


EMPEROR _ It is clear that the action taken by the District Magistrate, if 
tudvan, g. taken under this section, could only fall under the latter of the 
ig tw6 above-mentioned sets of circumstances, #.e, the case of any 


accused person who has been discharged. In view of the rulings 

of,this Court, it is conceded for the applicant that he is an “ accused ” 

-: person within the meaning of this section, but it is pleaded that 
he is not a person who has been “ discharged ” within its meaning, 
inasmuch as the word “ discharged ” here means “ discharged 

from an offence charged against him” and in proceedings under 
Chapter VIII the accused is not charged with any offence and 


if the Magistrate does not deem it necessary to make his order. 


-` ‘absolute he either releases the accused, if in custody, or discharges 
him, że, allows him to leave the court, only if he is on bail. In 


support of this plea the attention of the Court has been called 
to the following rulings :— . 


Queen-Empress v. Ahmad Khan Q), Sheo Din v. King- 
Emperor (2), Mohammad Khan v. King-Emperor (8), Velu 
Tayi Ammal v. Chedambaravelu (4), Queen-Empress v. Iman 
Mondal (5), Dayanath Talugadar v. Emperor (8), and Hopecroft ~, 
Emperor (1). — 

On the other hand, it cannot be overlooked that there are the 


following rulings of our own Court which are against the applicant’s 
contention. 


x King-Emperor v. Fyas-uddin (8), Queen-Empress v. M utasaddi- 
lal (©), Queen-Empress v. Ratti (1°). 


It is urged also that the section would not gid to the c case 
of a person who had been “released ” under settion 119, who 
clearly ,is not, in view of the language of me section, a person 
ue “ discharged.” 

(1) [1900] A. W. N., p. 206. (6) ) [1906] L. R., 33 Cal.,8.. 
— (2) [1908] 6 O. C., 262. (7) [1908] I. L. R., 36 Cal, 168, . 
(3) [1905] P. R. Cr, Cases No. 42. (8) [1901] I L. R., 24 All, 148. 
- (4) [1909]T, L. R., 38 Mad., 85, (9) [1898] L L. R, gl AIL, 167. . 


(5) [1900] I. L. B., 27 Oal., . 662, (16) [1899] W. N., p. 208. °° 
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The question is what meaning the legislature intended tò givè 
to the word “discharged” in section 437. If the matter were: 
“ ves-integra” we should be inclined to hold that section 437 was 
never intended to apply at all to proceedings under Chapter 
VIII, chiefly for the reason as pointed out in Mohammad Khan v. 
Empress,(!) Dayanath Talugdar v. Empress, (2) that there, is 
apparently no reason so far as the provisions of the Code 
go, why the District Magistrate should not at any moment 
institute fresh proceedings under the Chapter, for good and 
sufficient reasons, against a person in whose case an order of 
release or discharge has been passed under section 119. We are 
aware of the ruling in the Oudh Cases mentioned above where it 
was laid down in the judgment that such fresh proceedings should 
not be instituted at least for “some months” but neither the Code 
nor good reasoning lays down any period. All that is necessary - 
in our opinion for such action is “ good and sufficient reason.” It 
is not inconceivable that a wrong order of release or discharge 
may be passed in the case of,a man who isa real and serious 
danger to society and in*whose case it may be imperatively neces- 
sary for the public welfare to take fresh steps ; and in taking these 
fresh steps we can see no reason why the District Magistrate should 
not examine the record of the former proceeding. 


But as we have poigted out, the trend of the decisions in this 
Court is clearly tô the effect that the language of section 437 is 
wide enough to cover the case of a person in whose case an order 
of release or discharge (both of which are really to the same 
effect) has been passed under section 119. The only decision 
to the contrary is that of AIKMAN J, in Queen-Empress v, 
Ahgtad Khan, (8) and his decision was based merely on the 
Calcutta ruling, mentioned therein, without giving any other reason. 

The Distric Magistrate has jurisdiction over the entire district 
and is responsible for the preservation of peace and order therein ; 
his responsibility fas been recognized in a peculiar manner by the 
Criminal Procedure Code, in that he is made the coust of appeal 
from the orders of First Class Magistrates in proceedings under 
Chapter VIIL It was clearly intended that he should have authority 

(1) [1905] P. R, Cn Gases’ No. 42. (2) [1908] L L. B., 33 Cal, 8. 

*e (3) 900] A. W. N., p. 280. 
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to take further action in the event of his feeling satisfied that a 
person who had been called on to show cause why he should not 
furnish security had been improperly discharged by a Magistrate 
subordinate to him. His authority in the’matter does not appear 
to have been doubted in any of the reported cases, except in the | 
Oudh Case with which we are unable to concur, The only question 
then is as to the procedure which the District Magistrate should 
adopt in the circumstances stated, Other High Courts have by 
excluding his jurisdiction under section 437, Criminal Procedure 
Code left it open to him to take cognizance of the matter upon 
such information as he may consider satisfactory and sufficient, 
to pass a fresh order under section 112 of the Code, and then (if he 
thinks proper) to transfer the case thus instituted to some subordi- 
nate court for disposal. Our High Court has in the main preferred 
the view that the District Magistrate, when he is in effect taking 
up in revision a case decided by a Subprdinate Magistrate, should 
do so formally under the section provided for the purpose, viz., 
section 437, Criminal Procedure Code, The words of that section 
do not, in our opinion, definitely exclude this interpretation. We 
are not disposed, therefore, to disturb the general trend of authority 
in this Court, merely in order to compel District Magistrate, to 
appeal to their wider territorial jurisdiction for the sake of getting 
round the order of a subordinate court. By putting a reasonably 
wide interpretation on the word “ dischatged” in section 437, 
Criminal Procedure Code our High Court has regularized the 
entire proceeding, and has incidentally brought it under the 
operation of sound principles of law, such as the principle that an 
order directing further enquiry into a case like the present should 
not have been passed without first giving the accused person an 
opportunity of showing cause against it. ° 


As to the merits of this case we feel no hesitatigh. The appli- 
cant has been through two enquiries by two different Magistrates 
who have both discharged him. Without giving bim an oppor- 
tunity of showing causes the District Magistrate has directed at 
once (and dh’ what as far as we can see are insufficient grounds) 
a third enquiry. We do not think that this order can be support- 
ed and we accordingly set it aside. . 


. ; g "A pplicagon allowed. 


B. K. M. 
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_KEHRI SINGH (Plaintiff) 
VErSUS 


HULASI AND OTHERS (Defendants) * 
Landlord and tenant—New structures built by tenant on his gote— Righi of ojeorment. 


Wherea tenant erects new structures on bis gotes without the semindar’s 
permission all that the latter can dois to claim the demolition of the new 


building, but he has no right to eject the tenant on that ground. 

SECOND APPEAL from a decree of H. M. Smith Esqr., District 
Judge of Agra, confirming a decree of Babu Gauri Prasad, Munsif 
of Mahaban. 

Claim for recovery of possession &c, 

The court of first instance’ dismissed the claim. 


The lower appellate court confirmed the decree. 


Plaintiff appealed. « 

Shiam Krishna Dgr, for the appellant. 

D. R. Sawhny, for the respondents. 

The following judgment was delivered by 


RAFIQ, J.—Theefacts of this appeal are given in my remand 
order, dated the 8th of May, 1913, but in orderto make the present 
judgment intelligible some of the facts have to be recapitulated. 
It appears that the plaintiff-appellant is one of the zamindars of 
the village Tirwa. He owns eighteen biswa share while three 
other persons have two biswa share in the village. He sued in the 
Court of the Munsif of Mahaban for ejectment of certain persons 
from abadi plat No. 21219 by demolition of certain structures 
said to have bedn wrongfully made by them. The principal defen- 
dants against whom the suit was brought were Hulasi and his 
four sons. The other defendants, namely, Hira Singh, Sundar 
and Basdnta were pro forma defendants who were aamindars of 
the village and declined to join the plaintiff i in the suit. It was 
stated in the plaint that plot No, 21219 belonged to the plaintiff 


and the pro forjna defendants and that it was situate in the abads | 


a * 8. A. No. 1324 of 101%. 
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and was waste ground on which Hulasi and his sons had encroach- 
ed in 1909 by building a compound and two rooms without any 
right. The plaintiff, appellant claimed to eject Hulasi and his sons 
and to have the new structures demolished under the terms of the 
Wajib-ul-ars and the law in force in these Provinces. The claim, 
was resisted by Hulasi and his sons, who denied the allegations 
in the plaint and stated that there was an old building on the : 
plot in suit which had fallen down and on the foundations of 
which the new structure had been erected. They further pleaded 
that they had been in possession for the last thirty-three years, 
They denied the right of the plaintiff to eject them or to get the 
structures demolished.. The court of first instance dismissed the 
claim and the learned Judge on appeal affirmed the decree of the 
first court. The plaintiff in second appeal tothis Court contended 
that proper issues had not been framed in the case and. that the 

‘judgments given by the courts below were inconclusive. It was 
said that the plaintiff had sued Hulasi and his sons describing 
them as mere trespassers. The plaintiff was admittedly one of 
the zamindars of the village with the largest share in it. He was 
the proprietor of the site in the aéadi whether covered by houses 
or not. The plaintiffs possession over the plot in suit would be 
presumed unless some act was shown to have disturbed it. +The 
contesting defendants had not in their written statement specified 
the rights under which they obtained possessien of the plot in suit. 
They never set up in their pleadings adverse possession over it. 
The finding of the learned Munsif that the structures complained 
of were built on the foundations of old ones did not state the age 
of those foundations or the length and nature of possession of the 
defendants over the plot in suit. The finding of the Munsif that 
there was a village-custom under which tenants could build on 
their enclosures or gozes was based on an inspectiqn nott and was 
not warranted by any evidence on the record. ae respondents 
the coiftention was that throughout the case it was understood 
that the plaintiff treated them as tenants and that the plot in suit 
was their golfe. Under the terms of the Wajtb-ul-arz the tenants 
were not expressly prohibited from building on their gofes. As 
the contentions raised by the parties *could not be disposed of 

satisfactorily without getting definite fiidings on certain points of 
fact, I framed the following’ found issues and remitted them for trial 
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~ e 


VOL. XII] HIGH COURT 177 


under Order 41, rule 25. The issues were :—(1) What is the status 
of the contesting defendants in the village? (2) How long and in 
what capacity have they and their predecessors-in-title been in 
possession of plot No. ‘21219? (3) What was the age of the old 
building on the foundations of which the new structures are said 

to have been made?(4) Is there any custom obtaining in the 
° village under which tenants can build on their gofes and enclosures 
without the permission of the zamindar? 


The lower appellate court has returned the findings. On the 
admission of the parties the lower court has found on the first 
issue that the contesting defendants were tenants in the village at 
the time of the filing of the suit. On the second and third issues 
the learned Judge has held that the contesting defendants are in 
possession of the plot in suit as tenants, but he cannot say how 
long they have been in possession of it. All that he can say is 
that they have been in posséssion for some time before they built 
the present structures on the foundations of an old building the 
age of which he can not determina On the fourth issue the find- 
ing is that there is no cugtom obtaining in the village under which 
tenants can build on their gofes or enclosures without the permis- 
sion of the zamindars. The contesting defendants have taken 
no objections to the findings of the lower court. The plaintiff-ap- 
pellant has taken objection, but only to the finding on the second 
issue. It is said on his behalf that the finding on the second issue 
is vague, ambiguous and incorrect and that there is no legal 
evidence to show that the contesting defendants were given posses- 
sion over the plot in suit by the zamindar. Itis said that in the 
absence of any such evidence the learned Judge should have held 
that the contesting defendants were mere trespassers in respect of 
the property in dispute. I do not think that the contention of the 
plaintiff-appellant is correct. There is évidence on the record to 
the effect that the plot in suit is the gote of the contesting defend- 
ants who are tenants. The absence of evidence as to when the 
contesting defendants or their ancestors or predecessor-in-title 
were let into possession of the plot in suit does not vitiate the 
finding of,the learned Judge that theyswere in possession as ten- 
ants. No attempt was, made in cross-examination to show that 
the statement ethat the plot in suit was not in possession of the’ 
contesting defendants as their gofes was erroneous. I, therefore 
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‘Qva ` disallow the objections'of the plaintiff-appellant and affirm the 
1918 finding of the learned Judge on the second_issue as to the character 


Kenni Brugg Of Possession of the contesting defendants over the plot in suit. 


Horas - its In view of the facts now ascertained, the position of the parties 
appears to be as follows:—The plaintiff-appellant as zamindar of . 
ETI a the village is the proprietor of the adadi-site including the land in « 
dispute. The contesting defendants are tenants and aie in ~: 
possession of the disputed land as such. They have built a 
compound and two rooms on the said land and parts of the new- 
buildings are on the foundations of an older building, an enclosure 
wall. The exact age of the old foundations cannot be determined 
considering the character of the evidence on the record. There 
is no custom obtaining in the villaze under whicha tenant can erect 
new buildings within his gote without the permission of the zamin- 
‘dar. Is the plaintiff-appellant then on these facts entitled to 
eject the contesting defendants and have the new structures demo- 
lished? I do not think that the erection of new structures by tenants 
within their gotes without the permission of the zamindar gives 
the latter a right to eject them. All that he can claim is to have 
the new buildings demolished. ‘In the present case the tenants 
say that the new buildings are on the foundation of old ones; but 
` -all that the evidence shows is that there are foundations of an 
‘enclosure wall, There is nothing to show that there had been 
any residential rooms on the site of the present ones. The plain- 
tiff-appellant can ask to have the rooms recently built pulled down. 
His claim, therefore, succeeds as to the demolition of the two 
rooms. I decree the plaintiffs claim so far as to direct that the 
< rooms built by the contesting defendants on plot No. 21219 be 
demolished by them within three months or in default the gaid 
rooms be demolished through the court Amin, and thg costs of 


ae demolition be borne by the contesting defendagts. The fest of 
the claim is dismissed. Tarties to’ bear their costs in all courts 
* Decree modi ified, 
e 2 
m 
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> BALDEO DAS (Defendant) 
Versus s 
. GOBIND DAS (Plaintif ).* 
Evidence dot (1 of 1878)—Report made by Kotwal in 1840, on reference by the Political 
Agent—Public record of a public doowment—Admissibility in evidence. 


In order to prove that a certain kaja had the authority to appoint a 
nahant of a certain temple -the plaintiff produced a report made by the 
kotwal ay far back as the year 1840 on a reference made ‘to him by the 
Political Agent for enquiry in connection with the appointment of a certain 
mahant of that temple by the said Raja. Held, that the report was a public 
record of a publio enquiry and was admissible in evidence. 

‘FIRST APPEAL from a gecree of Lala Achal Behari, Sub- 


ordinate Judge of Banda. 


Suit for possession. 


The plaintiff alleged that the Ajaigarh State owned a emie of 
Sri Thakurji Shiam „Sunder, and that the whole of the village, 
Sangrampur, which is a revenue-free village, in the district of Banda, 
was dedicated to this temple. The State was competent to appoint 
the mahant and the last yxahan?, Behari Das, was also appointed by 
the State. He died fh 1899 and the mahantship remained vacant up 
to 15th March 1910, when the plaintiff was appointed to fillup the 
vacancy. The plaintiff on these facts asked for possession of 
the village dedicated to the temple, of which, according to him, the 
defendant had wrongfully taken possession. The defendant defend- 
ed the suit on the ground that the temple did not belong to the 
Ajaigarh State, which has no power to appoint the akant ; that the 
caddiwas meapt for a bairagi of Charan Dasi sect, whereas the 
plaintiff was a Harabhyast, and was not a fit person to be appointed ; 
and that the défendant was according to the custom duly efected a 


l mahant by the makants of the adjoining places who had power to 


elect him. 

To prove the tight of the State to the temple the plaintiff filed 
in evidence thé report of the otwal, of Banda dated 1840, who 
had been ordértd to make. an enquiry abqut the ene and 

2 *F. A. 255 of 1912. S- 
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C1vin_* ° possession of the temple in dispute and who had come to the con- 
1914 clusion that the temple was built by the Rani of Raja Khuman 
ee Singh ; and that it was the property of the State. The Subordinate 


BALDEO Das 
v. Judge admitted this document in evidence and deciding the facts 
GoBIND Das, * Eee . 
i in favour of the plaintiff decreed the suit. ` 
* Defendant appealed. A 


Sunder lal (with: him Mangal Prasad Bhargava), for the . 
appellant :—The plaintiff had to prove his title. If the temple was 
the property of the Ray no doubt the Raja would be entitled tō 
appoint the makant but the evidence was not sufficient to prove 
the ownership of the Ray. The copy of the Kotwaľs report was 
not admissible in evidence. His conclusions were based on hear- 
say evidence. The plaintiff was a Harabhyast and could not be 
appointed to the gaddi which was a Charan Dasi gaddi and had 
been held by Charan Dasis for over a hundred years. He’ referred 
to the evidence in detail. J 


Tej Bahadur Sapru (with him Pursuhottam Das Tandon and . 
Krishna Rao Laghate), for the rêspondentşs :— 

The temple was not meant fora particular class of Hindus, It 
was built by the Aaj and was the property ofthe Raya. The Raja 
was competent to appoint a akani and he had always done so. 
He referred to oral and documentary evidence among which was 
the report of the Kotwa/ mentioned above.* Both the plaintiff and 
the defendant were Vatshnavites and it was immaterial whether 
the mahant was a Charan Dasi or a Harabhyast. 

Gonda Puri v. Chatar Puri, [1886] T. L. R., 9 All., 1, 
Chandravati Chakravarti v. Jadabendra Nath Chakracarti, [1906] I. L. R., 
x 28 All., 689, 
The fact that for a hundred years it was held by Charan Dasts 
=s was immaterial. ° 
Sheo Prasad v. Ayaram, [1907] L L. R., 29 AN. 663 ; 
Gossami®Sri Gridharifi v. Bomanlatji Gossami, [1889] I. D. R. 1J, Cal., 3{P. C.) 
The founder has a right to appoint the mahant. The Raja 
being the founder is competent to appoint and the plaintiff has 


~nr 
thus a right to sue. Heregferred to the evidence in detail and 
also referred to am 
i Imperial Gazetteer of India, Vol. V, Account of Ajaigarà State, 


Sundar Lal replied, i ° 
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The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiff claimed possession of a village called Sangrampur. The 
plaintiff says this village appertained toa temple in Mauza Nim- 


‘inpar in the Ajaigarh State, that the power to appoint a makant 
e of that temple is vested in the Raja of Ajaigarh; and that the 


Raja duly appointed him akant. The appellant pleads that 
the village in question does not appertain in any way to the 
temple at Niminpar, that the Raja has no power to appoint; that 
he himself was appointed many years ago, upon the death of 
the last »zahant tothe gaddi which is situate not at Niminpar 
but at Sangrampur, the village itself. It was also pleaded that 
the plaintiff belongs to the Harabhyasi sect while the gadd is 
Charan Dasi, and that accordingly the plaintiff can in no event 
be appointed to be sahant or this temple. 


The court below has come to the conclusion that the village 
appertains to the temple which is situate in Mauza Niminpar in 
the Ajaigarh State ; and,that the Raja has the power to appoint, 
and that he duly appointed the plaintiff; and accordingly has 
decreed the plaintiff? suit with mesne profits to be determined 
in execution of the decree. 


The defendant appeals. We have carefully considered the 
evidence and heard doth sides, and we are quite satisfied that the 


village in question appertains to the temple which is situated 


at Niminpar in the Ajaigarh State. The earliest document 
is a document of 1801 in which Nawab Ali Bahadur and Raja 
Himmat Bahadur granted this village to one Mahant Bhajnanand. 
It is stated in it that the village “should be released to be enjoyed 
by “the naib of the said sakant and on no account should any 
interfgrente be made with the income therefrom which should 
be spent by the said Makant on his own maintenance with 
perfect peace of mind. The said Mahant should» devote 
himself in bathing and meditation at the banks of the Ganges 
and remain engaged in offering prayers for the prosptrity of the 
Sarkar.” , The defendant contends that this document clearly 
shows that the grant was made to Mahant Bhajnanand personally. 
Tt will be seen, that this was not the original grant. It appears 
that tle two villages named Sunrahai and Rewai had becn for- 
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merly granted, and that this document of 1801 was merely the 
substitution of the village of Sangrampur for the two villages 
mentioned above. Apart from this dogument all the evidence 
is in favour of the village being granted as an endowment for ‘the 
maintenance of the temple. It is common case that as far as the 
history of the village goes back it has always been used for this 
purpose as a matter of fact. There can be little doubt that 
Bhajnanand - was the Makant of this temple. Undoubtedly 
Mahant Ram Sanehi was Makant of the temple after him. Jugal 
Das, who succeeded him, was also the Mahant. Behari, Das, who 
succeeded Jugal Das, was the next’ Mahant. All these persons 
were in enjoyment of the profits of this village, and all of them 
admitted that the income of the village went to meet the expenses 
ofthe temple. At one time the village, which was imuafi, was 
resumed by Government but on the representation that it had 
been granted as an endowment for*the temple of Mauza Nim- 
inpar the British Government remitted the revenue and the village 
was again s#uaf and it remainseso to the present time. Under 
these circumstances we agree in the finding of the court below 
that the village in question did appertain to fhe temple in Mauza 
Niminpar. 

The next question is whether the Raja of Ajaigarh” had 
authority and was the proper person to, appoint the Makant of 
the temple. It is admitted that the temple is “within his territory. 
We find that a report, made by the Kotwal as far back as the 
year 1840, recited that the temple was built by the wife of Raja 
Guman Singh, who was the Raja of Ajaigarh and that Bhajna- 
nand had been the first Mahant and that he was succeeded by 
Ram Sanehi who was appointed by the Raja’s successor. [t is 
said that this document is not evidence. We think that it is evi- . 
dence. It isa public record of a public enquiry. The mattet was 
referred, to the Kotwal. for a report by the Political Agentin con- 
nection’ with the appointment of Jugal Das as ‘Makant of the 
temple by the Raja of Ajaigarh. We find later on that the Raja 
purported to depose Jugal Das for misconduct and: to appoint 
Behari Das as his successor. The authorities: in British India 
appear to have questioned the authority of the Raja to make 
“the appointment and to. have put one Mohan Da’, a claimant, 
‘inito possession. After-enquiry the representatives of Government 
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recognised the authority of the Raja to make the appointment. Civiu 
Later on the Raja thought fit to depose Behari Das in turn and 1914 
. to re-appoint Jugal Das. Again the authority of the Raj was parpgo Das 


recognised. Later on Jugal Das was once more deposed and Sse Dis 

* Behari Das re-appointed. The authority of the Raja was again = —— 
a í . ° Richards, C J. 

e recognised. There is no evidence worthy of the name on the j 


record to show that any other person or authority ever appointed 
a Mahani of this temple other than the Raja of Ajaigarh for the ° 
time being. The fact that the Raja did make the appointment 
of Makant rather goes to support the finding of the Kotwal in 
1840, that the founder of the temple was the Raja, or the wife 
of the Raja of Ajaigarh ; and if this isso in the absence of any 
other provision as to the endowment, the power to appoint a 
Mahant would rest in the founder and his successors. 

On the whole we see,no reason to differ from the court 
below in the finding that the Raja had power to appoint a Mahant, 


` With regard to the plea raised by the defendant that the plain- 
tif was not qualified foreappointment by reason of the fact that 
he belonged to the pert known as Haradhyast, itis true that ap- 
parently all the previous Mahants belonged to the Charan Dasi 
secte; but the defendant did not show in the court below that the 
plaintiff by reason of his not belonging to that sect was incapable 
of performing the datiés of a Mahant of this particular temple, 
and we- know of no reason why he should be so disqualified. 
The defendant’s case in the court below was that this village 
had no connection with the temple at Niminpar and that 
the Raja had no power or authority whatsoever. We think, 
however, thatit may not be out of placeto make some comment 
on the past appointments. At one time Jugal Das was appointed. 
He was removed from the Mahkantshig on grounds of immorality 
and Behari Das’was appointed in his place. Very shortly after- 
wards Behari ¿Das was removed from his office on the very same 
grounds sid the same Jugal Das was re-appointed as a moral and 
honest mån. Very shortly after that Jugal Das is said again to have 
become immoral, and Behari Das moral, and the latter was once 
more appointed to the offiee which he held up to the time of his 
death. These appointments and re-appointments were not calcu-* 
lated f¢ bring credit on the Darbar but they are comparatively 
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speaking ancient history but even the recent appointments cannot 
be regarded as satisfactory. Behari Das died in the year 1899. 
The defendant who appears to have had the approval of the 
other Mahants and who would have been not an unnatural 
successor to Behari Das has remained de facto Mahant up to the 
date of the institution of the suit. It is true that he was called 
upon in the year 1900 to appear before the Darbar and make 
good his claim, and that apparently he did not do so. Never- 
theless he was allowed to remain in possession until the present 
suit was instituted on the 5th of December, 1911. We feel sure that 
in future when the vacancy occurs in this Mahantship, the Darbar 
will take care to appoint a fit and proper person to exercise the 
functions of Makant as soon as such an appointment can reason- 
ably be made and so avoid disputes and scandal. 


We think that the decree of the court below ought to be varied 
in one-particular. That court has awarded mesne profits to be 
ascertained in execution. We think considering that the defend- 
ant was allowed to remain im possession in the way we have 
mentioned, there ought to’ be no profits save from the date of 
this judgment. We are informed by both parties that possession 
has already been given. This being so, the decree of the court 
below will be varied by dismissing the claim for mesne profits, 
We affirm the remainder of the decree. The appellant must pay 
the costs of this appeal. ° 

Decree modified. 
M. L. N. 
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SHEO BALAK PATHAK (Applicant) 
versus è 


SUKHDEI (Opposite party). ® 
Code of Civil Procedure (Act F of 1908), section 158—Error, in the relief claimed, due 
to an accidental slip— Record to be amended. 


Where a reversioner sued for possession of a two anna share, described 
the property in the plaint as a two anna share, paid court-fee thereon 
and both the parties duriug the trial of the suit knew that the dispute 
between them was with regard a two anna share, but by a clerical 
mistake in the end of the plaint relief was claimed with respect to a two 
pie share and the deerre consequently awarded to the plaintiff only a two 
pie share; held, on an application by the plaintiff, decree-holder, that there was 
a clerical error in the plaint which was due to an accidental slip and the 
court had power to amend the whole record beginning with the plaint down 


to the decree, 
CIVIL REVISION, from an ordef of Babu Prem Bihari, Munsif 
of Basti. 


The facts were as follows :—There were two brothers, Satti and 
Dhatkan. Each owned a two anna share in a certain village. On 
the death of Dharkan his widow, Mt. Sukhdei succeeded to his 
two anna share, Then’Satti died and was succeeded by his widow 
Musammat Hardei, and after her by his mother Musammat Chau- 
rasi. On the death of Musammat Chaurasi, Musammat Sukhdei 
took wrongful possession of the two anna share which had been 
inherited by Musammat Chaurasi. The rightful heir, Sheo Balak, 
brought a suit against Musammat Sukhdei for possession of the 


- twoanna share ; but by a clerical mistake “ two pies” were entered 


instead of & two annas ” in the relief claimed. The suit was decreed, 
on 29th January, 1912. Sometime afterwards, Sheo Balak 
discovered thatthe decree awarded him possession over a to pie 
share and not a two anna share. He applied, on 11th March, 1912, 
for amendment of the decree ; but the application Was rejected 
on the ground that the decree was in accordance with the judg- 
ment. Thereafter, ‘on ath june, 1912, he applied for amendment 
of the plaint and consequent amendment of the judgment and - 


the decree, This application was rejected." 
* Civ, Kev. 77 of 1913, 
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Sheo Balak applied in revision to the High Court. 


Jang Bahadur Lal, for the applicant ’:—The entry of two pies 
share in the relief claimed was a mere clerfcal mistake. The plaint 
set out in detail the claim to the whole two anna share; court-fee 


was paid upon the revenue of the two anna share; all the evidence * 


and contention were directed tothe two anna share. In fact the 
parties and the court throughout understood and treated the suit 
as relating to the two anna share. The application for amendment 
is, therefore, perfectly equitable and ought to be granted. 


[TUDBALL, J.—Should you not have applied for review of 
judgment as well as for amendment of plaint ?] 


An application for review of judgment cannot lie under the 
circumstances of the case, as the Judge who decided the suit has 
been transferred to another place. And there is no clerical mistake 
apparent on the face of the “decree”, as the decree is in accord- 
ance with the judgment. Under the circumstances the only 
remedy available is an amendment of the plaint, under the provi- 
sions of section 153, C., P. C. The section prescribes no limit of 
time. 


[TUDBALL, J.—The more appropriate remedy seems to be that 
provided by section 152.] ° 


Yes, and I pray that the present applicator be considered and, 
dealt with under that section. 


No one appeared for the opposite p party, 
The following judgment was delivered by 


TUDBALL, J.—This application in revision arises out of the follow- 
ing circumstances. The applicant, Sheo Balak Pathak, is the plaintiff 
decree-holder in a suit, which he brought, to recover a two anna share 
in acertain village. That suit was brought in the following cjrcum- 
stances. There were two brothers, Satti Pathak and Dharkan 
Pathak’ Each of these persons owned a two anna share in the 
village. Dharkan died leaving a widow, Musammat Sukhdei, who: 
got possession of her husband’s two anna share. Then Satti died 
leaving a widow Musammat Har Dei. Har Dei took possession 
of her husband’s two anna share. She then died and was succeeded 
* in her possession by Musammat Chaurasi, the mother of Satti. 
Musammat Chaurasi then died . Whereupon Musammat Sukhdei, 
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widow of Dharkan, took possession of Satti’s two anna share. The 
plaintiff, thereupon, sued as a reversioner of Satti to recover his two 
anna share. He paid coutt-fee on five times the revenue of the two 
anna share, But unfortunately in the relief at the end of the 
plaint the word “pie” was written in place of “anna” so that the 
relief read as if he were suing for a two pie share instead of a fwo 
anna share. This clerical error was clearly a slip. It has lead 
to the subsequent trouble. The suit was contested. The court 
found that the plaintiff, as the reversioner of Satti, was entitled 
to his estate.. But by reason of this slip at the end of the plaint 
the court described the property in suit in its judgment as a two 
pie share. , The decree likewise has the same error. Sheo Balak, 
when he obtained the copy of the decree, discovered the mistake. 
He then applied to the court below pointing out the error and 
asking ‘the court to amend the mistake. That court has rejected 
the application on the ground ‘that the decree is not at variance 
with the judgment, and that the error sought to be amended was 
-brought about by the plaintiff himself and he could not go behind 
the judgment. It seems to me that section 152 of the Code of 
Civil Procedure covers the present case. There has been a 
clérical error in the plaint which was due to an accidental slip, 
and it has found’ its way right through the judgment and the 
decree. The parties were not ignorant of the factthat it was the 
two anna share of Satti which was in dispute and in regard to 
which the suit had been brought. In my opinion section 152 
of. the Code of Civil Procedure clearly applies to the case, and 
the clerical error should be amended throughout the record 
beginning with the plaint down to the decree. As the error was 
: made by the applicant himself, and the present application has 
not been ,contested in this Court I pass no order as to costs, 
B. K; M. . 
; - Application allowed, 
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aah ee BHAIYA SHER BAHADUR (Plaintif) 
December, 10. Jrs 


armon, BHAIYA GANGA BAKHSH SINGH AND OTHERS (Defendants), 


Lomp pues Hindu Law —Will—Construction—Intention—Surrounding  circumstances—‘Aulad’— 


Epag, Khandan—Legitimate and Megitimate children, 


Mr. AME 
ae By a codicil the testator, a Hindu of the Ckhatiri caste, settled a main- 


tenance allowance to be monthly paid “to Jang Bahadur Singh and his 
(awlad) issues for generation after generation as long as the (Khandan) 
family of Jang Bahadur Singh and his (aulad) issues remain in existence!’ 
and provided that Jang Bahadur Singh was to enjoy the maintenance allow- 
ance during his life-time without power of alienation, but after his death 
from among his (aulad) issues one person (hs ko hag pahunckia ko) to whom 
the right may go shall be considere proprietor of this maintenance allow- 
ance without division as a rais. The other’ issues of the family of Jang 
Bahadur Singh shall be entitled to get food, raiment and other necessaries 

Ta out of the monthly allowance ; when there remain’ no descendants of the 
family of Jang Bahadur, at any time, the monthly allowance will be resnmed 
and remain In the proprietary possession of the riasat, (gaddimashin). Jang 
Bahadar Singh was the son of the testator by a, Mabomedan mistress but 
was brought up and lived as a Hindu, and at thedate of the codicil had 
one son, the firat defendant, by his dece&sed Ohhattri wife and had been 
married for some time to another Ohhattri wife, “oth of whom survived 
Jang Bahadur Singh, who also left him surviving the plaintiff and the -2nd, 
8rd and 4th defendants, who were his sons by a Mahomedan mistress. 


~ Held, that Jang Bahadar Singh was oreated ancestor or first proprietor 
of the maintenance allowance and the question as to who succeeded him as 
ss proprietor thereof depended upon the wishes and intentions of the test&tor 
as revealed by the language of the codicil viewed through the light of the 
circumstances which surrounded him at the time he made it and, not upon 
the validity or otherwise of the marriage of Jang Bahadur Singh with the 

firat defendant’s ChAatiri mother. . z 
Held, also, that the intention of the testator 80 ascertained was to treat 
the marriages of Jang Bahadur Singh with the said two Chhaŭri women 
as valid and the issue of those marriages as legitimate issue and that in 
construing the codicil the first defendant must be regarded as thé legitimate 

son of Jang Bahadur Singh. . ° 

° Held, farther, that for jhe purpose of fixing succession to Jang Bahadur 
Singh the testator must have hyd in mind the Hindu Law, whio in the 


VOL, XIL] PRIVY COUNCIL igb 


matter of succession to property, takes no account in the three higher classes 
of illegitimate descendants ; that the plaintiff and his brothers being Jang 
Bahadur Singh’s illegitimate children were not included within the terms 
‘guiad’ and ‘ khandan’ or elther of them ; and that the first defendant was 
the sole person entitled to succeed Jang Bahadur Singh to the maintenance 
allowance, 

APPEAL from a decree of the Court of the Judicial Commissioner 
* of Oudh, confirming a decree of the Court of the Subordinate Judge 


of Gonda. 


Maharajah Sir Digbijai Singh of Balrampur (hereinafter 
referred to as the “Maharajah”) wasa Hindu of the Junwar 
Chhattri caste. He had relations with a Mahomedan woman, 
named Imam Bandi, by whom he had-a son, named Jang Bahadur 
Singh, who was the father of plaintiff and the first four defendants. 
Jang Bahadur Singh was born in'1849, 


The’ mother of the plaintiff and the 2nd 3rd and 4th 
defendants was a Mahomedaft, named Najm- -un-nisa or Rahmani. 
The plaintiffs case was that Jang Bahadur Singh was'born, lived 
and died a Mahomedan; that he was lawfully married according 
to the Mahomedan customs, to Najm-un-inisa; and that the plaintiff 
and his brothers, the 2nd 3rd and 4th defendants, were the 

ie legitimate offspring of that marriage. i 


! Jang Bahadur Singh was twice married according to Hindu 
rites, first to a lady of the Kunwar Chhattri caste named Musam- 
mat Hansraj Kunwar, by whom he had issue, the first defendant ; 
second to another lady of the same caste named Raj Kali Kanwar 

the fifth defendant: l l l 

On the 15th March 1878, the Maharajah made a will by which, 
after reciting that he had then no legitimate children, but was 
not ewithout hope of having issue, he provided that in case he 
should die.without leaving a natural - born or adopted son, his 
widow should have power to adopt. 


_ 


On the same day the Maharajah executed a document which 
was referred to throughout the proceedings as a codicil, by which, 
after reciting that he had an illegitimate son, Jang Bahadur Singh, 
who would not, according to Hindu Law,succeed to his property, 
but for’ whom ‘he was | aixious to make provision, he settled an 
annual maintenance allowancé to be paid “ to Jang’ Bahadur Singh ° 
and histissue from generation to’ generation, as long as the family 
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Ovin of Jang Bahadur Singh and his descendants remain in existence.” 

1918 This document provided also iter a/ia that “ for his life-time Jang 

Brara Bahadur Singh has a right to spend this money but after his death, 
ao one of his issue, on whom the right may® devolve, shall be consi- » 

v. dered the proprietor of this maintenance allowance without divi- 

vane sion as a rats”. The material clauses of this codicil are set out’ 
ae iri their Lordships’ judgment. ° 

The Maharajah died on the 27th May 1882. Jang Bahadur 

- Singh died on the Ist October 1899, and the first respondent 


succeeded to and took possession of the whole property. 


The suit giving rise to this appeal was instituted on the 3rd 
April 1902, to eject the first respondent from all the said pro- 
perties. In his plaint the plaintiff claimed that as-the eldest 
legitimate son of Jang Bahadur Singh he was his father’s sole heir, 
and entitled to possession ofall his father’s estate, which he alleged 
to be. impartible, both by virtue of the said codicil, and in accord- 
ance with the custom prevailing both in the Balrampur Estate and 
generally among razses. ” 


The 2nd, 3rd and 4th defendants who filed identical written 
statements generally supported the plaintjffs case, except that 
they denied that the estate was impartible and claimed that it 
was divisible in equal shares between themselves and the plaintiff. 


The first defendant by his written statement denied that Jang 
Bahadur Singh was a Mahomedan. He alleged on the contrary 
that he had from his birth been brought up asa Hindu, remained 
a Hindu all his life and was buried with the ceremonies prescribed 
by the Hindu religion. He alleged that he was the only legitimate 
son of the lawful marriage of Jang Bahadur Singh and Hansraj, 
and as such was Jang Bahadur’s sole heir, and that the fifth defen- 
dant was also the lawful wife of Jang Bahadur. _ 


The Subordinate Judge found that Jang Bahadur Singh was 

presumably from his birth a Mahomedan until he was able to make 

a choice but that he never did in fact profess the Mahomedan re- 

ligion ; thatethe plaintiff and his brothers were the illegitithate sons 

7 of Jang Bahadur Singh and therefore not his heirs; that Jang Baha- 
dur’ was not born a Hindu, but that he all his ‘life professed the 

, Hindu religion; that neither Hindu nor Mahomedan Law nor the 

Indian Succéssion Act governed the succession to his estate; but 
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that the principles of justice, equity.and good conscience applied; 
and that in accordance with these principles the succession to Jang 
Bahadur Singh’s estate should be decided, under the circum- 
stances, in accordance with the rules of the Hindu Law, and that by 
these rules Ganga Bakhsh, the first defendant, was Jang ' Bahadur 


“Singh’s sole heir. In the result the plaintiff's suit was dismissed 


with costs. 


In the view taken by the learned Judges of the appellate court, 

the question whether or not Jang Bahadur Singh became a Hindu 
was of no importance, provided that the alleged níka% could be 
shown to have taken place, and that he was then a Mahomedan. “The 
crucial question was whether there was a zika between plaintiff's 
mother and Jang Bahadur.” The learned Judges came to the con- 
clusion that Jang Bahadur Singh was “neither an orthodox Hindu 
nor an orthodox Mahomedan. He no doubt called himself a 
Hindu, and if he had any religion, it was the popular idolatrous 
form of Hinduism”, and therefore if the plaintiff were found to be 
of legitimate birth, the circumstance that his father became a 
Hindu to the extent shown by the evidence would be no reason 
for passing over the plaintiff and giving the property to the first 
defendant.” The appellate court found that the plaintiff had 
failed to produce reliable evidence of the alleged nt#ah, and that 
it was impossible to infer the existence of a lawful nikak from such 
cohabitation as had been proved, or to presume that plaintiff and 
his brothers were legitimate from the conduct or statements of 
Jang Bahadur Singh. 
"Having ‘found that the nikah was not established, the ap- 
pellate court held that it could not be contended that plaintiff, 
being an illegitimate son, could be entitled to the estate under 
the *provisions of the codicil, and dismissed the plaintiff's appeal 
with gosts. - 


The pidua aeien appealed to His Majesty in Council, 


Sir Robert Finlay, K. C, and B, Dube, for the Jppellint :— 
Jang Bahadur was the son of a Mohammedan woman and was 
therefore a Mohammedan. Both courts in India have found that 
the alleged nikah between Jang Bahadur’ and the plaintiff's mother 


was not catablisked amd therefore the plaintiff and his brothers, 


were the illegitimate children of Jang Bahadur, 


Orv 


1913 
BHalya 
SHER 
BAHADUR 


v. 

BHAIYA 
GANGA 

Bakysh 
SINGH. 


Crvm 
1918 
BHAIYA 
SHER 
BAHADUR 
v. 
BHAIYA 
GANGA 
BAXESH 
Sıxan 


193 PRIVY COUNCIL [A. L.J 2 


(Mr. AMEER ALI referred to 
Mohammed Baker Hoossain Khan vV. Shurfoonnissa Begum, [1860] 8M. L A., 

186. 

And remarked “If Jang Bahadur was a Mohammedan, why 
should his children be necessarily illegitimate? His acknowledg-, 
ment would of course legitimise them.” 

There are concurrent findings and it is not desired to rest the 
case on the conduct of Jang Bahadur as regards his treatment of 
the plaintiff and his brothers. The marriages of Jang Bahadur 
with the Chhattri ladies were not valid. No amount of belief in 
the Hindu religion would make a mana member of any particular 
caste. In order to have a caste a person must be born in it. This 
is particularly so in the case of the ChAattri caste. Jang Bahadur 
was nota member of that caste. But a Hindu marriage to be valid 
must be between persons of the same caste. 

Padam Kumari v. Suraj Kumari, [1906]'I L. R., 28 All, 458. 

Melarum Nudial v. Thakooram Bamum, [1868] 9 W. R, 552. 

Narain Dhara v. Rakhal Gain, [1875° I. L. R., 1 Cal., 1. 

Bai Kashi v Jamnadas, [1912] 16 Indian Oases, 183. 

Sespuri v. Dwarka Prasad, [1912] 10 A. L. J. RB, 48i. 

Mayne’s Hindu Law, 7th Ed. p. 106; and the Hindu Law of Marcian and 
Stridhana by Bannerjee, 2nd Ed., pp. 68 & 74. f 

The first respondent is, therefore, illegitimate. The word 
‘aulad’ must be construed in a case like this to include 
illegitimate children also. Here all the sons of Jang Bahadur are 
illegitimate and, therefore, the plaintiff being the eldest. would 
succeed. Reference was made to 

Barlow v. Orde, [1870] 18 M I.’A., 277, ' 
Skinner v. Nawnikal Singh, [1913] L. R., 40 L A., 105. 
Act III of 1872, S. 2., and Wilson’s Glossary for the meaning 
of ‘aulad’. 
e 


De Gruyther, K. C., and Eddis, for the first-réspondent ;—Testa- 
tor was a Hindu and must have had Hindu Law in h$ mind at 
the time of making the codicil. The question should be decided 
according to the intention of the testator as shown by the contents 
„Of the codicil itselfand the surrounding cifcumstanges at the tme 
when it was made. .--* -- <œ p. ioe “settee. 
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__ Sreemutty Soorjeemoney Dossee v Denebundhoo. Mullick, [1857] 6 M. I. A., 
626 at p. 550. i 
A Hindu will sheuld bẹ construed relatively, to the 
ordinary notions and wishes of Hindus respecting the devolution 
of property. 
Mahomed Shumsool v, Shewukram, [1874] L. B., 2 1. A., 7 at p. 14, , 
Radha Prosad Mulick v. Ranimoni Dassi, [1968] L-R., 851. A., 118. 

The law applicable is, therefore, the Hindu Law, which does not 
recognise illegitimate children for the purpose of succession. to 
property in a higher caste. Consequently the plaintiff being 
illegitimate cannot succeed. It was. the testator’s intention to 
treat the marriages of Jang Bahadur with the two Chkhattri ladies 
as valid and. the issue thereof as legitimate. The testator must 
have intended to include in the word ‘au/ad’ only legitimate 
children, and kandan must have been intended for the Hindu 
family of Jang Bahadur. The. first respondent must be treated as 
legitimate and even if ‘au/ad’ included illegitimate children, as 
contended, he would . exclude the appellant, who is illegitimate. 
Reference was also made to . 

Abrakan v. Abraham, [1863] 9 M. I. A., 195 at p. 289, 
Franois Ghosalv. Gabri ghosal, [1906]I. L. B., 81 Bom., 25 at p. 30, 
"Mayne? s Hindu Law and Usage, 7th Ed., pp. 71 & 72; J. .N: Bhettacharya, 
Hindu Law, Oh. 14 on Oastes and Priests; and Hindu Law of Marriage and 
and Stridhana by Bannerjee, 2nd Ed., p. 73. 
Sir Robert Finlay, K. C., replied referring to 
, Wilkinson on Modern Hinduism, 2nd Ed,, pp. 262 & 263; and Hinda Tribes 
and Oastes by Sherring, pp. 22 & 23. 
The judgment of their Lordships was delivered by 


LORD ATKINSON:—This is an appeal from a judgment and 
decree, dated the 26th February, 1906, of the Court of the Judicial 
Commissioner .of* Oudh, which affirmed a judgment and decree, 
dated the 3rd of January, 1905, of the Court of the Subordinate 
Judge of Gonda, dismissing the plaintiff's suit. 

The action, out of which the appeal arises, was oie on-the 
3rd of April, 1902, by the plaintiff, as eldest son’ and heir of: his 
father, Jang Bahadur Sing, -by a Mahomedan woman, claiming to 
recover the possession of the several villages mentioned in the 
Schedule annexed to the statement of claim, same forming part of 
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an estate called the Balrampur Estate which had been bequeathed 
to the plaintiff's father by his, the plaintiff's paternal grandfather 
the Maharajah of Balrampur, by a Aodicil, dated the 15th of 
March, 1878, to the last will of the Maharajah. Possession of these 
villages had been taken in the year 1899 by the first defendant; 
and since then retained by him. Mesne profits were claimed in 
respect of this possession, and a claim was added to recover posses- 
sion of the movable and immovable property mentioned in Sche- 
dules B and C, also annexed to the statement of claim, or in the 
alternative the plaintiffs legal share thereof, on the ground that 
the same was property acquired by the plaintiff's said father, with 
an additional claim for further relief. 


The first defendant, Bhaiya Ganga Bakhsh Singh, filed a 
written statement alleging that the plaintiff was the issue ofa 
Mahomedan woman with whom his, the said defendant’s father, 
Jang Bahadur Singh, had had illegal Intercourse, as were also the 
defendants numbered 2, 3, and 4; and that her nikak had never 
taken place ; that his father followed the Hindu religion bigottedly 
and was a Hindu from his boyhood up to his death ; that he marri- 
ed for the first time a Hindu lady of a Surafbansi Chhattri family ; 
that the defendant No. 1 was the only child of that marriage, is 
the only legitimate son and heir-at-law of his father ; and is conse- 
quently under the provisions of the said codicij entitled to the allow- 
ance therein mentioned. : 


The plaintiff replied traversing the several allegations contained 
in this and the other written statements filed by other defendants, 
and upon these pleadings the eight issues set forth at page 884 of 
the record were knit. A vast body of evidence was given bearing 
upon each of these issues, Many of them are no longer of import- 
ance in this appeal, which is the ultimate stage of the litigation. 
The real questions now in dispute are first, the proper construction 
of the*language of this codicil of the 15th ot Narch, 1878, and 
second the actual intention which the Maharaja desis to effect 
in, executing it. 


The facts so far as material to the decision of these questions 
are as follows:—The plaintiff is the first-horn son of his father, and 
the 2nd, 3rd; and 4th defendants are his brothers, s®ns of Jang Baha- 
dur Singh by the Mahomedan woman AIEEACY, mentioned: It has 


~ 
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been found as a fact by both the courts before which this case has 
come, that no ceremony of marriage was ever gone through bet- 
ween Jang Bahadur Singh and this woman ; that she was his 
mistress not his wife ; and. that, consequently, the plaintiff and his 
brothers are illegitimate. The appellant accepts this finding as 
conclusive on this point. The first defendant is the son of Jang 


* Bahadur by a Hindu lady of the ChAadtr¢ caste with whom he had, 


admittedly, gone through the ceremony of marriage according to 
the strict Hindu rite. z nA 

The validity of this marriage is impeached by the plaintiff 
upon the ground that at the time it was celebrated Jang Bahadur 
was neither a Hindu nor a member of the Chhattri caste, and that 
consequently the first defendant is, like the plaintiff and his 
brothers, illegitimate. The issue thus raised necessitated a some- 
what lengthy examination of the life-history of Jang Bahadur, He 
was, as already mentioned, the son, born in the year 1846, ofa 
rather distinguished man, a Hindu by religion of the Junwar 
Chhattri caste, ‘Sir Drigbijai Singh, Maharaja of Balrampur, by a 
Mahomedan mistress named Imam Bandi, and was, therefore, as 
held by both the courts above-mentioned, a Mahomedan by birth. 
This decision is also accepted by the appellant. 


The Subordinate Judge, at page 945 of the record, finds that 
“Jang Bahadur was brgught up, not as a Mahomedan under the 
influence of his Mahomedan mother, but by his - Hindu father 
in the religion of Hindus.” “That (page 956) he never professed 
the Mahomedan religion and was never a Mahomedan in fact ; that 
after he was able to make a choice he did not choose the religion of 
Islam, but on the other hand lived and died in the faith of Hindu- 
ism... .... that he was throughout his life a follower of the popu- 
lar idolatrous form of Hinduism, a form directly antagonistic to 
the casdinal principles upon which the religion of Islam is founded,” 


` “and he (the Judge) came to the conclusion that.as Jang Bahadur 


was never throughout his life a Mahomedan, the Mahomedan Law 
did not regulate the succession to his estate, and as he was not a 
Hindu by birth neither did the Hindu Law regulate it ; that (page 
959) neither of these laws nor yet the Indian Succession Act 
governed him at his death Sand that according to the principles of 


justice, equity, 4nd good conscience, and hy the application of so ` 
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much of the Hindu Law as was applicable to the case, Ganga 
Baskhsh Singh, the first defendant, was his father’s legitimate son 
and sole heir.” è 


The Court of the Judicial Commissioner, whilst abstaining 
from pronouncing any definite opinion on the legitimacy of the first 
defendant, gave in the following passage of their judgment a 
sketch of the status, life, and character of Jang Bahadur Singh, 
which, though it differs to some extent from that of the Sub- 
ordinate Judge, is, in their Lordships’ view of the evidence, fairly 
accurate. It runs thus: Í 


“Jang Bahadur belonged to no easte, and even if the issne of his marriage 
with Hansraj Konwar should be held tobe legitimate, a point on which I express 
no opinion, It is clear that the Hindu community at Balrampur treated the validity 
of the marriage as open to question. The Subordinate Judge hus cited several 
anthorities to show that the Hindu religion admits proselytes of all kinds. The 
truth of this is indisputable, but it is equally true that the admission of'a proselyte 
and his descendants into the society of ortifodox Hindus is a very slow process, 
The defendant’s witnesses hit off the position exactly when they say that they 
might eat with Jang Bahadur’s family if they persevered in their Hindu habits and 
maintained their character for several Benerations (see the evidence of defendant’s 
witnesses Nos. 9 and 10). In two parts of one and the same house Jang Bahadur 
had a Mahomedan and a Hindu family and seems to have been on equally affee- 
tionate terms with both. He ate food in English Hotefs and Railway Refreshment 
Rooms, drank gin and kept fowls and pigs. It is evident that he was neither an 
orthodox Hindu nor an orthodox Mahomedan. It appears to be that he led a 
double life as was almost inevitable under the circumstances. He no doubt ealled 
himeelf a Hindu, and if he had any religion it was, 83 thé Subordinate Judge says, 
the populer idolatrous form of Hinduism, but he is not prove to have been an 
orthodox Hindu and, therefore, it seems to me that if the plaintiff were found to 
be of legitimate birth the cironmstance that his father became a Hinda to the 
extent shown by the evidence would be no reason for passing over the plaintiff and 
givingthe property to the first defendant.” 


It has been urged on behalf of the respondents that the. Court 
of the Judicial Commissioner was mistaken on supposing that 
Jang Bahadur kept his two families in two sides of the same house, 
that, in truth and fact, he kept them in two different houses. This 
is really a small matter and does not affect the geferal accuracy cf 
the passagg. : 

A vast body of evidence was given describing in great detail 
the participation of Jang’ Bahadur Singh on many occasions in the 
most solemn rites and ceremonies of the Hindu religion. It was 
proved by many witnasses that he wore, somewhat ostentatiously, 
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the Hindu /#/aé on his forehead, that he was invested by his father 
with the sacred thread, that he kept a Hindu cook to cook his 
food, &c. The fair result of the evidence in their Lordships’ 
opinion is that Jang Bahadur did his utmost to become an or- 
thodox Hindu, and to pass as such in the society in which he liv- 


,ed. That his father, from the boy’s youth upwards, aided and 


encouraged him in those efforts ; and, finally, when he was only 15 
years of age, procured a marriage to be celebrated with great pomp 
and rejoicing according to the strict Hindu rite between him and 
the already mentioned Hindu lady of the Chkattri caste, Hansraj 
Kunwar. 


This lady’s family were apparently not well off, and it was stat- 
ed in evidence that the Maharajah gave to her brother, Sheo Dial, 
a village to induce him to consent to the union. This, however, 
only proves the anxiety of the Maharajah to bring about the mar- 
riage. No doubt the Maharajah did not attend the ceremony 
himself. He allowed certain priests to perform for him those cere- 
monies properly performable on sfch occasions by a father, but 
the marriage cannot but be regarded as a somewhat bold attempt 
to force, as far as posgible, the son’s entrance into the ranks of a 
high (twice-born) caste, and it might well be that the father, as the 
Subordinate Judge thought, may have absented himself from the 
ceremony from motives of prudence. On the other hand it is 
difficult to believe tht all the parties concerned, Shen Dial with his 
own sons, and his daughters to get married, the Maharajah with 
his position and distinction, the priests with their duties to their 
religion and office, and all those who assisted at the ceremony with 
their notions of what was due to their creed, would have promoted, 
or taken patt inan elaborate public function if they knew that it 
could’ at best create only a relation of permanent concubinage, with- 
out hope or prospect of elevation into a worthier and more respect- 
ed state. The evidence of Sheo Dial is important in this connec- 
tion. Hesaid he went with two Pandits to visit the Maharajah, 
that he had learned that Jang Bahadur was a Mahomedan woman’s 
son ; that on his expressing his scruples about the contemplated 
marriage owing to this fact the Maharajah assured him that Jang 
Bahadur was a Hindu ; that he (the Maharajah) held him (Sheo 
Dial) by the afm and said: “From childhood I heve got him 
suckled by a aan woman. Heeats with me. He does puja, 
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and bis ways are the ways of a Hindu.” Sheo Dial further says 
that Jang Bahadur Singh wore a ¢/ak of chandvan ; that his cook 
was a Hindu ; that he saw him sitting negr the Maharajah at dinner; 
and that hearing and seeing this he, Sheo Dial, consented to the 
marriage of his sister with Jang Bahadur. No doubt it is stated 
by another witness that the Maharajah did not sit at meals with 
this son, but unless this evidence of Sheo Dial be an entire fabri- i 
cation it bears additional testimony to the anxiety of the Maharajah 
to have his son accepted and treated as a Hindu. Hansraj Kun- 
war died in the Maharajah’s life-time. Jang Bahadur:performed all 
the obsequies proper to be performed according to the Hindu 
religion by a surviving Hindu husband. His father, in the year 1872, 
got him, then about 24 years of age, again married. to another 
Hindu lady, a member of the same ChAatéri caste, Raj Kali Kun- 
war, who survived him, and is the fifth defendant in this suit. 
There was the same publicity and pemp as on the occasion of the 
first marriage, the same religious ceremonial. The Maharajah 
absented himself on this, as þe did on the former occasion, and 
got his duties performed vicariously in¢he same way. The sole 
issue of this second’ marriage was a girl. Both she and Bhaiya 
Ganga Bakhsh Singh married members of tie Chhattri caste. Sir 
Robert Finlay insists that the law for many centuries basbeen 
that a Hindu must be born not made, and he cited several au- 
thorities in support of that proposition. ‘Onthe other hand the 
treatises referred to by the Subordinate Judge at page 889 and the 
following pages of his judgment appear to tend in an opposite © 


_ direction, and the facts of this case show that in this matter of 


marriage the rules both of Hinduism and of caste were.not, in this 
instance at all events, strictly applied. In the view their Lordships 
take it is unnecessary to express any opinion on the point. °The 
matter for decision in this case being the construction éfa podici! 
to the Maharajah’s will, the point is not what is “the strict rule of 
the Hifidu religion, or the strict rule of the Chhatiré caste, but this, 
namely, what were the wishes, and intentions of the testator as 
revealed by’ the language of that instrument, viewed through the 
light of the circumstanceg which surrounded him at the time he 
made it. e ° 


It would. be strange indeed ‘if the man who bad made it his 
special care to rear this son of his as a Hindu, and had, succeeded in 
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marrying him to two high caste Hindu women, should intend or 
desire, whatever might be the strict letter of the law, to place the 
offspring of these unions on the same level as the illegitimate 
children of his sons Mahomedan mistress and- make them all 
equally the objects of his bounty. 

Much reliance was placed by the appellants upon the evidence 
of several witnesses, members of the CAAattri caste, which was 
directed to show that they would not eat with Jang Bahadur 
Singh, take betel-leaves from him, or recognise him as a member 
of that caste, or of the Hindu religion, and it was contended that 
the Subordinate Judge had not paid sufficient attention to this 
evidence, or given it its due weight. He has, no doubt, not com- 
mented upon it at any great length, but it would be quite unreason- 
able, because of this, to conclude that he had not fully considered 
it, When the evidence is examined it will be found that the 
objection of many, if not most of these witnesses, to eat with Jang 
Bahadur or to give him betel-leaves, &c., was due to the well-known 
and undisputed fact that he was tbe illegitimate son of a Mahome- 
dan mistress, rather than to the fact that he was not a genuine 
Hindu. This is notably so in the case of the witnesses Kali Par- 
shad, page 723, and “Jagdeo Singh, page 726. The former said, “ I 
did*not eat with Jang Bahadur because he was Iman Bandi’s son,’ 
and again, “I won't eat kutcha food touched by Ganga Baskhsh. 
I won't drink water from his hand because his grandmother was 
a Mahomedan,” and the latter said, “ I cannot eat food cooked by 
Raj Kali Kunwar, because she was Jang Bahadur’s wife,” but he 
proceeded to say that he would have no objecti@n to eat with 
Jang Bahadur Singh if the Maharaja had asked him to do so 
and then he added the important statement : “ Jang Bahadur had 
offénded the Maharaja by keeping a Mahomedan woman, that 
woman Ħad four sons, she lived with Bandi as Jang Bahadur’s 
mistress for 12*or 13 years until her death.” Babu Basudeo Lal, 
an educated man and an Advocate, at page 731 says “ Jang Baha- 
dur took particular care to put on the ¢/ak more than a born 
Hindu would take because he was anxious to appéar a Hindu; 
that from the orthodox point of view he (the witness) did 
not consider him a Héndu, but he could not say he was a 
Mahomedan, pecause ‘he professed to be a Hindu,” yet he gave» 
not tlfis fact but the fact that Jang Bahadur was of illegitimate 
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birth as the reason for his unwillingness to take water from’ his 
hands. = 


Hanwant Singh (page 727) gives retharkable evidence to the 
same effect. He said: “I consider Jang Bahadura Hindu. He 
worshipped like a Hindu. He did pilgrimages like a Hindu. He 
gave dans to Brahmins like a Hindu. His ways were those of 
a Hindu. I saw him doing fuja inthe temple for the first time 
30 years ago, and three times altogether I saw him feeding Brah- 
mins at the temple.” Yet despite what he saw, and his opinions: 
on Jang Bahadur’s religion, he says on the next page he would 
not eat with him because he was born of Iman Bandi, nor would 
he eat with Ganga Bakhsh, ‘because presumably he was his father’s 
son, though he admits that if the latter “ persevered in his Hindu 
habits for two generations, he would be taken into the divadri.” 


These witnesses are fair specimeng of those examined on this 
point. Their evidence might be of importance if it was necessary. 
for their Lordships to determine. whether or not the defendant 
No: 1 was the legitimate son and heir-at-Jaw of Jang Bahadur. 
The Subordinate Judge has (at page.961) determined that question 
in the affirmative. Their Lordships concur with the Court of -the 
Judicial Commissioner in thinking that it is not necessary to deter- 
mine it one way or the other for the purposes of the decision of 
this appeal, and they, therefore, abstain from expressing any 
opinion upon it, What is of importance, when one has to construe 
this codicil, and determine what was the testator’s intention on 
making it, is to ascertain in what light he regarded his son, the 
marriages he helped that son to contract, and the issue that sprung 
from them. 

Their Lordships are of opinion that the reasonable conclusion 
to be drawn from the evidence is that the Maharajah treated this 
son of his as a Hindu in religion, and desired thateothers should 
so treatehim; that he treated his marriages with the, two Chhattri 
ladies as lawful marriages and desired that others should so treat 
them; and censequently resolved to regard and treat the effspring- 
of these unions as legitimate, and desired that they should be so 
treated and regarded by others ; and that it was in this frame of 
mind he made the testamentary disposition’which isin dispute. It 
is lengthy, and in its mattrial parts runs thus:— , N 
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‘* Whereas I have a son, named Jang Bahadur Singh born of an unmarti- 
ed mahal; and whereas he is not born of Khas mahal, and it is against the usage 
of the family and against religion according to the Hindu Shastras, so he is 
not considered capable of gadahiashini and the proprietorship of the riasai, But 
he also being born of my loins, it is incumbent on me that such means be 

. Provided for support as would enable him and his (awlad) issues to support 
themselves well and with respect. Accordingly ever since the date of his bjrth 
till thia day whenever proper opportunity presented, grant was made for his 
support ; and during my life-time I shal] make grants according to my will when- 
ever I shall deem it expedient to do so. But with a view toolearly make a 
provision beforehand in order that there may not remain any co-ownership and 
dispute relating to a part or the whole of my movable and immovable property, 
a property should be determined for Jang Bahadur Singh and his (aulad) issues 
for generation after generation in order that the conditions of tbe deed may 
remain binding in perpetuity. Accordingly the settlement is made as follows:— 
It is this: Rs. 4,600 per mensem or Rs. 48,606 per annum shall be eontinued to 
be paid by the proprietor of the riasat the locum tenens of the gaddmashin for 
the time being ; and that amount shall be paid to Jang Bahadur Singh and his 
(aulad) issues for generation after generation as long as the (khandan) family 
of Jang Bahadur Singh and his (aulaa) issues remain in existence, ” 


DETAILS OF CONDITIONS. = 


(1) He shall not directly or indirectly take part in running the riasat, and 
shall also remain a well-wisher of the riasat. 


(2) He shall not tzansfer his maintenance allowance to a stranger by sale, 
mortgage or otherwise. 

° (8) For his life-time Jang Bahadur Singh has a right to spend this money, 
but after his death from among his (aulad) issues one person (Jis ko haq pahunch- 
ta ho) to whom the right nfay go shall be considered proprietor of this main- 
tenance allowance without division as a rais The other issues of Jang Bahadur 
Singh shall be entitled to get food, raiment and other necessaries out of the 
monthly allowance. 


(4) When there remains no descendant of the family of Jang Bahadur 
Singh, at any time the monthly allowance of Rs. 4,000 will be resumed and 
remain in proprietary possession of the proprietor of the riasat, the gaddinashin, 
e (5) For the realisation of the monthly allowance, a few villages with jama 
and names ,of demarcated villages and hamlets are selected, and a list of the 
same is annexed to the document. The fama of the selected (tajwig shuda) villages 
will be credited from year to year towards the aforesaid fixed monthly allowance 
of Rs. 4,000. Nejther has the proprietor of the riasat, gaddinashin,® power to 
realise the jama of the selected Villages yielding Rs. 48,000, including mal and 
sewai, front Jang Bahadur Singh or his decendants, nor is Jang Bahadur Singh or 
his family descendants competent to demand the fixed monthly allowance of 
Ra.-4,000 from the gaddinashin, the proprietor of¢he riasat, 


(6) The jama of the selected villages, a copy of whioh is attached to the 
document, shall I deemed the jama, including mat and sewgi in perpetuity.” 
*e bad - 
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And the proprietor of the riasat for the time being shall have no power to 
increase or decrease the jama. ` And Jang Bahadar Singh and his family deseen- 
dants shall raise no excuse asto increase or decrease of the fama, And the 
proprietor of the riasat shall’ have no power tê cancel the lease. And Jang 
Bahadur Singh and his family descendants shall have no proprietary right 
against the proprietor of the riasat, except that of deriving benefit from the 
selected village. Besides, Jang Bahadur Singh and his family descendants shall > 
have no power to transfer the immovable property by sale or mortgage or other- 
wise. But they shall continue in perpetuity to hold possession over the sald 
villages. 

(7) The villages selected for payment of the monthly allowance shall have . 
their boundaries maintained according to the map of had-o-bast kishiwar. The 
proprietor of the riasat shall have no power to vary them contrary to it, nor 
shall Jang Bahadur Singh or his descendants have any.” 


Then follow the details of the villages leased out in perpetuity 
for the payment of the monthly allọwance of Rs. 4,000. The testa- 
tor then makes a bequest to Imam Bandi, the mother of Jang 
Bahadur, in the following words :— . i 


‘6 Besides, with a view to support the mother of Jang Bahadur Singh, | 
propose to fix Rs. 1,000 per mensem, or Rs. 123,606 a year for her personal 
expenses. She, that is, the mother of Sang Bahadur Singh has power to spend 
the fixed allowance without interference by anybody else, and may, in her life-time, 
make a will in favour of anybody whom she pleases, and, in respect of any good 
work she likes, and it will be deemed liable to be acted upon. And for the pur- 
poses of realising the aforesaid annuity of Rs. 12,000, a few villages, mentioned 
below, are given by way of theka with jama ene thereon. The money will 


be realised from those villages from year to year.’ . 
He then gives a list of the villages out of which the Rs, 12 000 
was to be collected, and proceeds to add :— 


1 These few sentences have been put down to make provision for her 
support while fn the enjoyment of health and possession of the five senses, and: 
out of my own pleasure and accord, in order that they may be of use after me.” 


The testator died on the 27th of May 1882. In or about 
January 1894, Jang Bahadur Singh became insane, He so con- 
tinued for several years, and died on the 1st of October 1899, leaving 
as his own the movable and immovable property mentioned in Sche- 
dules B and C, attached to the statement of claim. The first defen- 
dant, as already mentioned, immediately went into possession of the 
property mentioned in Schedule A and has since retained it, 


Jang Bahadur Singh was created by the codicil ance8tor or first 
z proprietor of the estate, maintenance?’ allowances, somewhat 
resembling rént charges, were charged upon it, It was tabe per- 


/ 
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petual, impartible, indivisible and incapable of being otherwise 
charged or encumbered, and it was not to be the subject of any 


co-ownership. On the deth of Jang Bahadur a person, styled at 


page 224 the representative of the former, was to succeed him as 
proprietor of this maintenance allowance, without “division ” as a 


erais. “This proprietor was to be.one of the issue of Bahadir 


Singh.” The other issue (au/ad) of the family (khandan) of Jang 
Bahadur Singh being only entitled to get food and raiment out of 
the allowance. In addition, the marriage and funeral expenses of 
the male and female children of the family of Jang Bahadur Singh 
were to be paid. The only indication given as to how the particu- 
lar individual, one of the issue of Jang Bahadur, who was to succeed 
him as proprietor of the allowance, was to be ascertained is that 
contained in the words “on whom the right may ‘ devolve.” The 
testator must have had in mind some law or rule which would 
apply to fix the succession. What law could this high caste Hindu 
possibly have had in mind for such a purpose other than the 
Hindu Law? That law, however, fn the matter of succession to 
property, takes no account, in the three higher classes, of illegiti- 
mate descendants. Sin Robert Finlay, as their Lordships under- 
stood, admitted this contention—at least to this extent, that if 
when å successor came to be ascertained the class of beneficiaries 
contained both legitimafe and illegitimate members, the eldest 
legitimate male would by the Hindu Law succeed; but where, as in 
the present case, as he contended, all the children were illegitimate, 
the eldest male amongst them should succeed. But by what law 
or rule he did not indicate. Itis difficult to suppose that if the 
testator intended all his grand-children to be put upon the same 
level he would not have indicated some method by which the 
successor to his son should be selected. If he relied at all upon 
the Hindu Law to select that successor it could only be because he 
wished it to be assumed that that Law applied to some of the issue 
of his son, and that could only be the case if those members of the 
issue were to be taken to be legitimate. 


At the date of this codicil Jang Bahadur was only about 30 
years of agé. He had already had one son by his deceased 
Chhattri wife. Hghad béen married for some time to another 
Chhattré wife, by whom it was quite possible he might have had 
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Givi. male issue, and it would have been quite in conflict with the whole 


1918 tenor of the Maharajah’s treatment of and conduct towards his 
Batya SON Jang Bahadur, to deprive by this bdicil, these marriages and ; 
gees the issue springing from them of the character and status he had 
aoe. striven to secure for them. The Court of the Judicial Commissiom 


Ganaa êr ‘came to the conclusion that the Maharajah thought these, 
rag marriages of his son were valid, and the issue of them legitimate. 
ae However that may be, it is clear their Lordships think upon the 
Atkinson, whole of the evidence that he wished them to be so regarded by 
others. Nothing would more surely have defeated that desire— 

than that he should by this testamentary instrument show that he 

himself regarded them ina wholly different light, and placed the 
children of these marriages on an equality with those ofa Maho- 

medan concubine. The Maharajah has used the word “asad” 
throughout this codicil to describe the issue of his son Jang 
Bahadur, The Court of the Judicéial Commissioner has laid it 

down that this word prima facie means legitimate issue. This 

case is not one where a gift is made by will of the corpus of a furid, 

or:a life-interest in a fand to the “ children” of the testator or of 
another as a-class. There may be good regsonin some such cases 

for holding that in Indiathe word “children” includes illegitimate 
children, but here a succession of life-interests from generafion to 
generation is intended to be set up, the successor or “ proprietor” 

in each instance being vested with absolute @ontrol of the income, 

subject: only to the duty of maintaining the issue (au/ad) of the 

family (khandan) of the first proprietor, Jang Bahadur Singh. 

There is nothing on the face of the will to suggest that a meaning 

should be given to the word “aulad” different from its prima 

facie meaning; but if it is to be read as including illegitimate 

issue, then it follows that the testator intended to bring isto the 

line of succession not only his illegitimate grand-children but their 
illegitimate issue from generation to generation. * Such a construc- 

tion Would render rather unnecessary the provision (No. 4, page 

224) that if no descendants of the family of Jang Bahadur remain- 

ed, the monthly allowance should fall into the possesion of the 
gaddinashin, and would, also seem to defeat the whole purpose and 

object of the testator in establishing this succession of life-in- 

* ‘terests. Nordo their Lordships see any reason for extending in 

this instance the meaning of the word “ khandan,” which ‘ordinarily 
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refers to the group of descendants who constitute the family of the 

progenitor, so as to include illegitimate offspring, who from the 

necessities of the case cannt share in the family life or its worship 
” or ceremonials. 


* It has been strenuously urged by Sir Robert Finlay on behalf 
eof the appellant: firstly, that there would have been nothing 
easier for the testator, if he desired to exclude his illegitimate 
grand-children from al! benefit under this codicil than to have said 
so. The question is, has he not done so by the use of the word 
aulad? But even if this be not so, it was quite as easy for him to 
include them in the class described by the word issue as to exclude 
them from it, so that the argument cuts both ways, And it was 
in the second place contended that having regard to his interest 
in these children, he never could have intended to leave them 
unprovided for. He undoubtedly did show some interest in them 
but not a very keen interest, and it isby no means clear that he 
did not intend them to be provided for in the way they have been, 
in fact, provided for, namely, by beirfg maintained by their grand- 
mother, [mam Bandi, during her life, out of the income left to her 
by the codicil, He enabled her by the exercise of the testamen- 
tary power over this income conferred upon her so to provide for 
them after her death. The income was large, Rs. 1,000 per men- 
sem. She was a woman who at the date of the codicil must have 
been at least 45 years of age, her son Jang Bahadur being then 

30 years of age. The son’s mistress and her children lived with 
her. She, according to the evidence, helped to rear them. It was 
scarcely conceivable that she should require-Rs, 12,000 per annum 

for her personal expenses alone. The power: of disposing of this 
incomg by wiil clearly showed that the testator had some object 

in view beyond providing adequately for her maintenance. What 


more natural than that this income, handsome in amount, and. 


disposable by her will, should have been given: to enable her to 
provide for her gtand-children. Their Lordships are, therefore, of 


opinion that having regard to all the evidence. in. the.case and, 


the provisions of the codicil, itself, ‘the intention of the testator 
plainly was *to treat: ‘the marriages ‘of Jang Bahadur with the two 


Chhattri women already, mentioned as valid Marriages, and the. 


issue of those matriages as legitimate i issue. e They thitk that the 
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judgment appealed from was right, and that this appeal should be 
dismissed with costs, and they will humbly advise His Majesty 
accordingly. an | 

Appeal dismissed. 
T. L. Wilson and Co:—Solicitors for the appellant. i 


Sanderson, Adkin, Lee and Eddis :—Solicitors for the tirat res-e 
pondent, 


"J. M. P. 
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OMAN PRASAD (Judgment-debtor) ` 
, VEYSUS : 
DURLAB SHANKAR AND OTHERS (Decree-holders ).* 
Res Judieata— Execution of deoree—Code of Civil ‘Procedure ( V of 1908 ), Order 81, 
© rule 11. 


m ote . Where a person applied for extcution of. a decree ag an assignee of the 
decree by operation of law and a notice was” isgued to the judgment-debtor 
under Order 21, rale 11, and the Jadgment-debtor took no objection and 
execution was ordered, held that in a subsequent application by the same 


person to execute-the decree the judgment- debtor was debarred from alsper: 
. ing the title of that person to execute the decree. 


Behari Lal v. Majid Ali, L.L.R., 24 Al., 138; Aheoraj Singh v. Kameshar 
Nath, LLR, 24 Al., 282; Dhonkal Singh v. Phakkar Singh, I.L.R., 15 Al, 

` 84, referred to. 
EXECUTION SECOND APPEAL from a decree of Babu Rama Das, 


First ‘Subordinate Judge of Aligarh, reversing a decree of Mr. F. K. 
Roy, Munsif of Koil, 


Application for execution of a decree. ° 


On 29th August, 1905 one Bhola Nath Dube obtained a ‘decree 
against one Janki Prasad, now-represented by the appellants. 
Bhola Nath applied for execution of the decree on, the 12th March, 
1908; and on the application of the judgment-debtor for time the 
application for execution of the decree was struck off by consent of 
parties. On ‘the 27th January 1910, the second application for 
execution of the decree was made hy Jani Durlab Shankar and: 


others, the „respondents to the appeal,” alleging that Bhola Naui 
e * 9, A. No. 772 of 1918, . 


SAL 
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Dube, whose name appeared on the récord, was not the real owner 
of the decree; that Chandi Shankar and others were the real 
owners ; that on partitfon of the joint family property under a 
decree of the court between Chandi Shankar and others and the 
respondents, the decree sought to be executed fell into the share 
of the respondents who were, therefore, entitled to execute the 
decree. On the 27th January, 1910 a notice was issued to the judg- 
ment-debtor calling upon him to show cause why the application 
for execution of the decree made by the respondents should not 
be allowed. On the date fixed the judgment-debtor did not 
appear and the court, on the 12th February, 1910 ordered the. issue 
of a notice calling upon the judgment-debtor to show cause why 
an. order for his arrest should not be made. The judgment-debtor 
again entered no appearance and the respondents were required to 
pay-the necessary process fee for the arrest of the judgment-debtor. 
As the process fee was not paid, the application for execution of 
the decree was struck out. 

The present application for execution of the decree was made 
on the 13th January,.1912 to which the appellant objected on the 
ground that the -respondents were neither decree-holders nor 
assignees of the detree from the decree-holder, and were, therefore, 
not entitled to execute the decree. He also contended that the 
previous application made by them, not being an application 
‘ according to law,” did not save the period of limitation and the 
present application for execution of the decree was barred by time. 

The court of first instance (Munsif of Koil) disallowed the ap- 
plication for execution holding that the respondents were neither 
decree- holders nor transferees or assignees from the decree-holder. 

On appeal by the respondents the Subordinate Judge of Aligarh 
set aside the order of the first court and allowed the execu- 
tion toe proceed on the ground that’ the order of the 12th 
February, 1910, made on the previous application of the respon- 
dents, amounted to an order granting their applicatiog for exe- 


cution of the decree and that order whether right.or wrong .was , 


binding on the judgment-debtor and° the appellants who was his 
representative. The court also held that Bhola: Nath Dube was, 
not the real owner of the decree and “the respondents in whose 
lot the decreg had fallen on partition between real owners were 
entitled tọ execute ite ot 
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M. L. Agarwala, for the appellant, contended that the 
respondents were not “ decree-holders” within the meaning of 
that expression as now defined by Act V of |908. Under the new Act, 
adecree-holder is any person “in whose favour a decree has been 
passed.” The present Code omits the words and includes “ any person 
to whom such decree or order is transferred” which were incorporat- 
ed in the definition under.the Code of Civil Procedure, 1882. The 
respondents could not, therefore, apply for the execution of the 
decree. The previous application by the respondents to execute 
the decree was not in accordance with law and did not save limit- 
ation nor were the proceedings taken upon application binding 
upon the appellants. He further contended that the order of the 
12th February, 1910 did not expressly grant the execution of the 
decree, The order for the payment of the process fee which was. 
not paid was infructuous. The names of the respondents were never 
brought on the record and_up to this time there is no- order that 
they be substituted for the decree-holder. He relied on, 
Dhonkal Singh v Phakkar Singh, [1898] I. L. R., 15 All., 84, F. B. 

Baldeo Ram Dave, for the ie ere) centended that.an appli- 
cation for execution of a decree was made under Order 21, rule 10, 
which permitted “the holder of a decree” to apply for it. The Legisla- 
ture had carefully avoided the expression “ decree-holder” which 
now, no doubt, meant a person tn whose favour a decree had been 
passed. Order 21, rule 16 of the Code permittedea person who was 
not a “decree-holder” to apply for its execution. He might be a per- 
son to whom the decree might be transferred by assignment in writ- 
ing or “by operation of law.” The respondents are “by operation of 
law” holders of the decreé and as such entitled to execute the same, 
The Code of Civil Procedure did not expressly provide for an appli- 
cation for’ substitution of names by’ legal representatives of the 
decree-holder. There was no provision.which rendered necessary the 
actual substitution for the validity of the proceedingsein execution, 
The Code merely required that such a person s apply: for 


. execution of the decree. 


- Jogendro Ohander Hoy v. Shyam Das, [1909] I. L. R., 86 Cal, 548: 
In any evertit, the principle of res judicata applied-to this case. 
A party to an execution proceeding: who allowed an order for 


execution to be passed against him when ‘he had an opportunity 
to contest the ‘validity df that order, could not be permittedat-a 
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subsequént stage of the proceedings to open the matter in contro- 
versy. The essence of the matter had either been controverted 
as well as determined or That it had been allowed to be’decided to 
the detriment of the judgment-debtor when he had full opportunity 


to establish the same. 
Behari Lal v. Majid Ali, [1897] I. L. R., 24 All., 188; 
Sheoraj Singh v. Kameshar Nath, [1902] I. L. R., 24 All., 282. 


M.L. Agarwala was heard in reply. 


The following judgment was delivered by 

KNox, J.—These execution proceedings arise out of a decree 
which was passed on the 29th of August, 1905 in favour of Dube 
Bhola Nath against Janki Prasad. Oman Prasad whose name 
appears as appellant inthis Court is the legal representative of 
Janki Prasad deceased. Dube Bhola Nath applied for execution 
of the decree on the 12th of March, 1908. The proceedings 
resulting from that application were infructuous. On the 26th 
of January, 1910 Jani Durlab Shankar and others came before the 
Court whose duty it was to execute the decree and applied for 
execution. The usuale notices were issued. But so far as the 
record shows no notice was served upon Dube Bhola Nath. Janki 
Prasad in no way responded to the notice issued to him, and the 
_ next order was an order issuing notice calling upon him to show 
cause why he should not be arrested. This notice was duly 
served upon him. *To this notice he made no response. Appa- 
rently those who had applied for execution of the decree failed 
to pay the process fee for arrest, and'the application was dismissed. 
Nothing further was done until the 13th of January, 1912 when 
Jani Durlab Shankar and others applied as before for execution. 
This time Oman Prasad appeared and objected inter alta that 
th® application was barred by time, and that the real decree- 
holder being Dube Bhola Nath, Jani Durlab Shankar and others 
had no right to take out execution. The court of first instance, 
holding that Jani Durlab Shankar and others were nefther the 
the decree-holders nor tranferees of the decree and were not 
competént to apply for execution, dismissed the appltcation. Jani 
Durlab Shankar and others appealed. , The lower appellate court 
agreeing with the lower® court that the applicants were neither 
the decree-hokders nor'transferees of the decree, went on, however 
to hold that the order of the 12th of February, 1910 amounted 
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to an order granting the application of Jani Durlab Shankar and 
others. This order was held as having the force of res judicata 
and that Oman Prasad cannot go ar it. The lower appellate- 
court remanded the case for decision on the merits, The present 
appeal is from this order. It is contended that the application for. 
execution is time-barred, that the order of the 12th of February, 
1910 has not the force of res judicata and that the applicants 
cannot be brought on the record as decree-holders, they 
not having been brought on the record up to the present 
moment, The lower appellate court in arriving at its 
decision that the order of the 12th of February, 1910 had the force 
of res judicata relied upon the case ot Behari Lal v. Majid Ak (D, 
also Sheoray Singh v. Kameshar Nath (3). These cases were 
again cited in this Court on behalf of the respondent. The learned 
Counsel for the appellant contends that there isa sharp distinc- 
tion between the case of Skeoraj Singh v. Kameshar Nath (3), 
and the present case inasmuch as in the former case the judg- 
ment-debtor appeared in Court and filed objections. His argument 
is that the notice which was served in the present case gave no 
indication to Oman Prasad as to the title under which Jani Dur- 
lab Shankar and others were taking out exécution proceedings. 
There is that difference between that case and the present case, 
and it is to be noted that in the case of Sheoray Singh v. Kameshar 
Nath (2) the Court considering the principleaid down in DAonkal 
Singh v. Phakkar Singh (8) held that it did not apply to -the 
disposal. of objections of this kind raised in the. execution 
of decree cases. I am of opinion that the present case is 
sufficiently covered by the cases cited in the lower court’s judgment; 
and I agree with the lower court. The result is that this appeal 


fails and is dismisssid with costs. ° 
Appeal disutissed. 
B. R. D g 
: (1) (1897) I. L. R., 24 All., 188. 5 i 
è (2) (1902) I. L. R., 24 Al., 282, : 
(3) (1898) I. L. R., 15 All., 84. 
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. PRIVY COUNCIL. 


T.S. NATCHEAPPA CHETTY AND OTHERS (Plaintiffs) 
versus 
` IRRAWADDY FLOTILLA COMPANY, 
LIMITED (Defendants). 


Negotiable Instrument~—Transfer of Property Act (1V of 1888), sec. 137—Document 
of titlk—Shipping Company—Carriage by inland waters—Reoeipt for goods—Mate’s 
receipt— Obligation of Company to strangers. 

The duty of a shipping Company, whose vessels ply in inland waters, arising 
from a document which charges the Company with receipt of certain goods 
from a shipper under a bargain to convey them by its ship to a certain place 
for a stipulated freight on certain conditions, is to deliver the goods to the 
shipper or to his nominee at the place of delivery, and although such a 
document is called a Mate’s receipt, to which eertain terms which are 
more suitable to Bills.of Lading are appénded, if is a simple ordinary receipt 
for goods, arid is note negotiable instrament within the meaning of section 
187 of the Transfer of Property Act (Act IV of 1882), nor is ita docu- 
hent of title and the goods ‘do not pass upon the transfer of it. 


A clause in a circular issued by a shipping Company in the course of its 
business intimating that the Company shall not part with the goods shipped 
unless receipts thereof (which were called Mate’s receipts) are given up or 
otherwise unless a guarantee be obtained, does not constitute an obligation 
upon which a person (who is neither the shipper nor his nomines) as an 
outside party is entitled to found an action against the Company. 

APPEAL from a decree of the Chief Court of Lower Burma, 


reversing a decree of the District Court of Henzada. 


The plaintiffs-appellants advanced monies to the first defendant, 
O. Rahman Chowdhry, who was not a party to this appeal, on pro- 
missory notes and under an agreement by which the money was to 
be emyloyed irf purchasing paddy which was to be stored in a 
godown at Dounggyi under the control of the plaintiffs. The 
agreement contemplated that the paddy might be taken to Rangoon 
for sale, and in such a case it was stipulated that a receipt should 
be given to the plaintiffs for what should be taken and that on its 


arrival, at Rangoon money for it should be „paid to the plaintiffs’ 


and then the receipt should be delivered up to the first defendant,- 
XII 28 R 


pee 4, 
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Om The first defendant’s agent at Dounggyi induced the plaintiffs 

1918 agent to allow the paddy to be shipped tp Rangoon in boats of the 

T. 8. second defendant Company, the respoùdent in this appeal, in 

se cee the name of the first defendant as shipper. Eleven boat-loads in 

o. all were sent. In respect of eight boat-loads the first defendant’ 
IRRAWADDY 


Froma paid monies to the plaintiffs’ nominee in Rangoon. In respect of . 

pre the cargoes of the last three boats, the first defendant’s agent 
endorsed and delivered to the plaintiffs what purported to be 
Mate’s receipts given by the Company for the cargo loaded. The 
first defendant sold the cargo to a firm of millers, obtained delivery 
of the paddy from the second defendant Company without produc- 
ing the so-called Mate’s receipts its agent had given for the 
paddy, and delivered to the millers, but paid nothing to the 
plaintiffs out of what he received for the paddy. 


At the time when the suit was instituted the first defendant owed 
the plaintiffs over Rs. 21,000 in respect of their advances, 


The plaintiffs sued him for the debt and sued the second defen- 
dant Company for damages to the amgunt of the debt. The 
ground on which the plaintiffs sought to make the Company liable 
was that its agents had delivered the paddy fo the first defendant 
without production by him of the so-called Mate’s receipts, and 
that this was in breach ofa representation which the Company 
made to the public by a printed rate Circutar, dated the Ist Janu- 
ary 1907, and by its usual course of business, that delivery of cargo 
carried by its boats would only be made to persons holding Mate’s 
receipts for the cargo, 

The Company denied all liability. 


The District Judge held that the Mate’s receipts being the only 
documents given by the respondents to their shippers, were Bifls of 
Lading inasmuch as they were a receipt for the goods, a tontract of 
carriage, and a symbol of property in the goods, and found that the 
respondents had delivered the paddy to the first defendant with- 
out the receipts. He accordingly gave judgment against the 
respondent$ for the amount claimed by the appellants which was 
not to exceed the price for which the paddy was sold. 

The Chief Court of Lower Burma, on „appeal, held that the 


*Mate’s receipts were not Bills of Lading inasmuch" as the contract 
in this case was not one for carriage by sea, pu on inland” waters 


~ 
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only; they are not even Mate’s receipts as that term is known to Mer- 
cantile Law, for the same reason, they do not fulfil the conditions 
of negotiable instruments, band so transferred no rights to the goods 
to the appellants which they did not previously have; there was no 
¢ontract between the respondents and the appellants, and no 
breach of duty by reason of the provisions in the Circular or the 
: alleged practice of the respondents as to. delivery only against 
Mate’s receipts. The suit as against the respondents was accord- 
ingly dismissed with costs. 
Plaintiffs, thereupon, appealed to His Majesty in Council. 


` Roskill, K. C., and McCarthy, for the appellants, submitted that 
the Mate’s receipts were negotiable instruments within the meaning 
of sec, 137 of the Transfer of Property Act, 1882, and consequently 
the goods shipped passed to the appellants, who were the only per- 
sons entitled to their delivery; that according to the circular issued 
by the Company and its usual practice the appellants were entitled 
to rely upon the goods being delivered on production of Mate’s 
receipts and not otherwise; and that the Company had notice of 
the appellants’ title to the goods and their claim thereto, and yet 
delivered, them without production of the Mate’s receipts and 
without the appellants’ consent and the Company did so at its 
own risk. Reference was made to - 


- William Brandt's Son feco., v. Dunlop Rubber Company, L. R,, (1905) A. C., 454. 
. DeGruyther, K. C., and Eddts, for the respondents, -were not 
called upon. 


The judgment of their Lordships was delivered by 


LorD SHAW.—The respondents in this case are the Irrawaddy 
Flotilla Company, and their vessels ply in the inland waters of 
Burma. The appellants, who were the original plaintiffs in the 
suit, are money: ‘lenders, and they carry on their business in Hen- 
zada,-and in other places,in Lower Burma. ‘On the 13th, 2oth, 
and 23rd Octobér, 1906, there having been eight other shipments 
in similar terms, there were the three shipments of paddy which 
are in dispůte in this case, They were sent by ship. from Henzada 
to Rangoon. ` a gi 


The document which accompanied their transmission is in each 
case similar in terms to the one which is new to be quoted. It is 


Lord Shaw. 


“a negotiable instrument. 


ai¢ PRIVY COUNOIL ÍA. L. Í. R. 


dated 12th October, 1906, and it is headed as follows :—“ Irrawad- 
dy Flotilla Company, Limited.” It is denominated plainly in the 
document as a “Mate’s receipt.” The dpcument then proceeds in 
these terms :—“ Received from O. Rahman” (who in this judgment 
is called, for brevity, “Chowdhry ”), “the under-mentioned quantity 
of paddy to be forwarded per cargo boat 128 in tow of steamer,” 
and then the denomination is given, and then follows this expres- 
sion “ with liberty to tranship to other vessel. Number of baskets, 
5,000 —five thousand basket paddy, more or less.” That document 
is signed “ Alex. Wingate, Agent.” He was, in point of fact, the 
ship’s agent acting at Henzada for the Irrawaddy Flotilla Company, 
the respondents in this appeal. Chowdhry was, as the document 
bears, the shipper. It appears to be the fact that in the year 1906, 
the appellants had advanced monies to Chowdhry for the purchase 
of the paddy so shipped. 


It might be a question under what legal category this docu- 
ment fell. It is manifest that the parties to it were not at all 
assured in their own minds as to what that category was, because 
although the document was headed “ Nate’s receipt” there were 
appended to it certain terms which were more suitable to Bills of 
Lading. The document says :—“ N. B.—All risk of navigation, 
loading and unloading goods, destruction or damage by fira rob- 
bery, weather, wreck of boat, separation of flat from steamer, or any 
other cause of whatever nature or kind sotver to be borne by the 
shipper. Freight payable before delivery.” 

Itis in these circumstances that their Lordships have before 
them two judgments of the courts of Lower Burma. The present 
appeal is from a decree of the Chief Court, dated the 22nd Novem- 
ber, 1910, and that reversed a decree of the District Court of Hen- 
zada, dated the 17th December, 1908, They have no difficulty in 
pronouncing that in their opinion the judgment of the Chief 
Court of Lower Burma is a correct judgment, and*that the appeal 
fails. ° . f 

Two points upon his appeal have been carefully argyed by Mr. 
Roskill, With reference, in the first place, to the docufnent itself, 
itis pleaded as a document of title. It is admitted, however, in 
argument, that it is nota Bill of Lading, and ener Ore not eo nomine, 
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In the second place it is admitted that if, as it denominates 
itself, it isa Mate’s receipt, then also it must fall under the cate- 
gory of documents which fre not negotiable. 


But Mr. McCarthy supplemented the argument by saying that 
notwithstanding that it could not claim negotiability as a Bill of 
Lading, and notwithstanding that if it were a mere “ Mate’s receipt,” 
it would be non-negotiable, yet this document falls under section 
137, the concluding section of the Transfer of Property Act, 

. 1882, Act IV. The language which is there adopted is :—“ And 
any other document used in the ordinary course of business as 
proof of the possession or control of goods, or authorising, or pur- 
porting to authorise, either by endorsement, or by delivery, the 
possessor ofthe document to transfer or receive goods thereby 
represented.” 


Their Lordships are of opinion that this document was not a 
negotiable document in the Sense of this section of the Statute, 
It was not a document of title. There was no authority by law to 
give to an assignee by transfer, of that document any right as 
against the ship-owner, “except upon the usual form of an assign- 
ment as between the shipper and his assignee. That usual form 
must be accompanied by notice to the ship-owner which charges 
him with the fact of the assignment, and makes him responsible to 
the assignee instead of the original shipper. There is great diffi- 
culty in cases of thi8 kind, in avoiding being misled by terminology. 
Each of the categories attempted has failed. The document is 
not a Bill of Lading, not a Mate’s receipt, and not a statutory nego- 
tiable instrument. The simple fact remains that this is a document 
which charges the respondents with receipt of certain goods from 
Chowdhry, under a bargain to convey them by ship to Rangoon 
for a stipulated freight and on certain conditions, and the duty 
arising from it was to deliver the goods to Chowdhry, or to his 
nominee at Rarigoon. In complete compliance with that duty the 
goods so plaeed in the possession of the ship-owner for tarriage 
were duly delivered. 

In these circumstances their Lordships see no reason to doubt 
that the judgment reached in the court appealed from is correct. 
It is a simple ordinary receipt for goods, Why should these goods 
not be,delivered tothe person who is said to have handed them to" 


$16 PRIVY COUNCIL (A. J. È. 


CIVIL the ship-owner ? Assuming the “ Mate’s receipt,” as it is called, to 


1913 have been lost, was the owner of the goods, who then handed 
them to the ship-owner; not to be entitled, because the receipt had 


T.S : A : : 
Natowzappa disappeared, to possession of his own goods from the carrier 
CHETTY A as 
ma whose freight he was willing to pay ? i 
JER AWA DOY . Their Lordships are of opinion that that simple statements -of 
Company 


Lure the point shews that’ there is no legal foundation for the position 
—— - that this was a document of title, and that the good passed upon 
Tord Shaw. the transfer of it. a ` 

The second point which was taken by Mr. Roskill is, that what-:- 
ever be the name under which this document might be classed, the 
respondents themselves are charged with aduty and have come 
under an obligation to deliver to no one except upon the Mate’s 
receipt. The argument is an astute one, and it is founded upon the 
circular, dated ist January, 1907, which their Lordships presume is a 
sample of what was usually issued in the course of the respondent’s 
business, That circular is headed :-=“ Rates for paddy in bulk 
by the Company’ s barges and cargo boats in Rangoon,” and it 
contains these two clauses: “That the barges and boats will 
be moored at--mills in accordance. with instructions ‘received 
from holders of Mate's receipts,--which must previously have 
been presented at Rangoon office for verification.” In terms the 
circumstances do not demand any application of that rule. 

But the next rule-is said to be square with the Situation in the 
present case. The clause is: “Mate’s receipts must, however, be 
given up before discharge is allowed to commence, or in the event 
of Mate’s receipts not having come to hand, the Company’s usual 
guarantee must be signed.” In the opinion of their Lordships the 
sentences now quoted from the circular ‘of the respondent Com- 
pany merely set forth a mode in which in conducting their own 
business, the respondent Company : would protect themselves in 
the course of their trade. But they cannot be fouhded upon by 
other parties as forming any part of an obligation to them res- 
trictive of their freedom or methods of action in conducting’ their 
own affairs? As against customers they afford protectiof to the 
Irrawaddy Flotilla Company, and they give an intimation or 
warning that they shall not part with thé goods unless Mate’s re- 
‘ceipts are given up, or otherwise, unless a guarante& be obtained. 
But this protection of’themselves they could freely give “up if 
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satisfied of the identity and solvency of the owner, or nominee of 
the owner, who demandedgthe goods at the port of delivery. And 
it is wholly yustertzi for any person in the position of the appellants 
(who are money-lenders who had made certain trading advances 
to Chowdhry and make claims against him for the paddy) to plead 
that clause of the ship-owners’ circular constitutes an obligation 
upon which they as outside parties are entitled to found. 


Failing these clauses as constituting a contract with the ap- 
pellants, the next argument presented was that there was a course 
of business on the part of the Irrawaddy Flotilla Company which 
showed that they did protect themselves, and apprised the public 
at large that they, the public, were also protected by the manner 
of negotiating the Mate’s receipts. Their Lordships are of opinion 
that this point in the abstract does not fall to be determined, be- 
cause upon the facts it entirely fails. The judgment of the Judge 
who framed these issues' is a merely apparent affirmative or 
negative, in fact, a most indefinite answer, to the two issues which 
he has himself written out. “ Was it,” says the seventh issue, 
“the usual course of business of the second defendant not to re- 
cognise any person a entitled to the paddy shipped without his 
giving up the Mate’s receipts, and not to discharge the paddy 
without the production of. such Mate’s receipts?” It follows on 
the judgment of the leafned Judge that this might have been what 
he describes as a general course of business which is open to ex- 
ception at the will of the traders themselves. In such circum- 
stances the question of fact really does not arise. 


Their Lordships, therefore, think that the point as to any con- 
tract in this case fails, ` There is no document constituting such a 
contfact, and there was no course of business from which a con- 
tract could be inferred. And accordingly the learned Counsel for 
the appellants puts his case upon tort. It is difficult to figure it; 
but the thing upon which tort was founded was some faillre of 
duty. The failure of duty apparently was this: that the Irrawaddy 
Flotilla Cémpany had suspicions raised in their minds, or might 
have had syspicions raised in their minds,,as to the expediency of 
parting with these goods ufiless on production of the Mate’s receipts 
to Chowdhry, wHo himself handed them over to them, hecause some 
financiefs like the appellants might have claims upon them. Their 
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Lordships are surprised to find what is put forward as in any respect 
a communication upon which the appellpnts are entitled to found. 
Wingate, the ship-owners’ agent, gave evidence, and his evidence, 
instead of being to the effect cited, is of a completely different 
character. It is necessary, however, to see,what Wingate says uport 
tHe subject. Wingate does admit that it was known, at a certain 
stage of the proceedings, to him, that Chowdhry was having ad- 
vances for the purchase of the paddy which was being shipped, and 
that the Chetty from whom advances had been given might have 
had certain rights. Then Wingate in his evidence proceeds thus:— 
“ I refused to give him the Mate’s receipt in first defendant’s name 
until I got the sanction of the Chetty. He then brought the Chet- 
ty to my office. The Chetty then agreed to have the Mate’s re- 
ceipt in first defendant’s name. I did so accordingly. They told 
me that the differences had been settled.” 

In these circumstances their Lordships think it unnecessary to 
pursue this ‘point further, because, so faras the evidence stands, in- 
stead of the shipping Company being charged with the-knowledge 
that there was any danger on account of rights possessed by the 
Chetty, in this case it turns out upon the evidence that those rights 
had been the subject of negotiation and settlement, and that the 
settlement having been achieved-the goods were forwarded in the 
name of Chowdhry himself. This being se there was no duty left 
in the. circumstances except, of course, to deliver to Chowdhry, or 
to his order, and this was done. The failure of duty pleaded com- 
pletely disappears,. the respondents having fulfilled all the duties 
resting upon them, either by contract, or under the Common, Law. 


Their Lordships will therefore humbly advise His Majesty that 
the appeal should be dismissed, and the respondents are enéitled 


to costs. . . 
Bramall and White, Solicitors for the appellants. 
Sanderson, Adkin, Lee and Eddis, Solicitors for the respondents 
J.M. P.o x , : ; 

l Appeal dismissed. 
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NOTIFIED AREA OF BARAUT (Plaintif). Pragon, J. 


Registration det (XV Lof 1908), secs. 17 and 90 (4)—'‘ Term” of the lease—Period for 
whioh lessee protecied if he fulfils the conditions—Tyansfer of Property Aci (IF of 
1888), sec. 107—Orown Grants Act (XP of 1896)—Lease by Government in the 
ordinary way of business—- Application of. 

The “term” of a lease for purposes of registration must be understood 
to mean the period for which the lessee is protected against dispossession 
at the will and pleasure of his I¢ssor, or in other words, the length of time 
for which the lessee is entitled to continue in possession, provided he himself 
fulfils all the stipulated conditions. 


+ . 
When under the terms ofa lease the lessees were to remain in possession 


for 30 years provided they fulfilled certain conditions and the lessee had a 
right of re-entry only oa the breach of certain conditions, held that the lease 
was a lease for more than one year and was compulsorily registrable. 

Khayali v, Husain Bakhsh, I. L. B.,8 All , 198, referredto ; Khuda Bakhsh v 
Sheodin, L L. R., 8 All., 405; Intizam Fatima, [1911] 8 A. L. J. R., 609, đir- 

. tinguished. y Ss nae 

Hold further that leases of land entered into in the ordinary way of business 
by the Government are not ejusdem generis with ‘f sanad,” ‘“‘inams” and other 
title-deeds mentioned in sec, 90(d) of the Registration Act, and are not 
exempted as such from registration under section 17 of the Act ; nor are they 
exoluded by the Grown Grants Act from the operation of gestion 107 of the 
Transfer of Property Act, 

Dost Mohammad Khan v. The Bank of Upper India, [1906] 3 ALL. J. R., 
129 and 628, roferred to, 


FIRST AppEaL*from an order of remand of L. Johnston, Esq. 
I. C. S., District. Judge of Meerut, reversing the decree of *Babu 
Pearey Lal, Additional Munsif of Ghaziabad. 


Suit for Arrears of rent. 


The present appeal along with several connected appeals F. A. 
F. O. Nos. 43, 47 to 55, 63 and 77 of 1913, arose out of suits brought 
me the ne Area of Baraut through its President against separate 
e >- * F. A. F. O. No. 42 of 1918, 
XII 29 R 
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defendants who were in possession of separate pieces of property 
under leases granted on behalf of the Secretary of State in 1909. 
The leases were for a term of 30 years reserving a yearly rent 
which was payable half- yearly and provided for two further periods 
of renewal of 30 years eath. The leases were not registered. The 
defence material for the purposes of this report was that inasmuch 
as the leases were not registered no suit was maintainable on their” 
basis. The Munsif ‘accepted this defence and dismissed the suit. 
The lower appellate court held that inasmuch as the lessees were 
liable to ejectment ‘on non-payment of half-yearly rent, ‘the leases 
-were’ rot for-a term exceeding one-year and were therefore not 
compulsorily registrable, It therefore allowed the appeal and re- 
‘manded the suit. 


The defendants appealed against the sider of rand, 

M.-L. Agarwala, for the appellant, submitted that the leases 
were for a term exceeding oné*year and as such were com- 
-pulsorily registrable. Not having- been registered they could not 
be received in evidence. . l 

` W. Wallach, for the respondent, Înformed the court'that he 
` was going to support the order of the District Judge on the 
ground that a lease granted by the Crown was exempt from the 
. provisions of registration by virtue of the Crown Grants Act (Act 
XV of 1895). 

Upon this their Lordships gave the parties an opportunity to 

` argue the-case on‘this point. On the further hearing of the case 
"` W. Wallach for the respondent, contended’ that the lease in 
question was granted by the Collector on behalf of the Crown and as 
-gach was a grant made by the Crown and came within the provisions 
of the Crown Grants Act. Section 2 of that Act expressly rendered 
. inapplicable, the provisions of the Transfer of Property "Act to 
Crown grants, Section 90, clause (@) of the Registration Act also 
rendered inapplicable the provisions of that Act to any document 
purporting : to be or to evidence grants or assignment by Govern- 
ment of land or of any interest in-land. The leases jn- question, 
therefore, did not require registration either under thé Transfer of 
Property Act or under the Registration Act. Moreoyer the gene- 
‘ral rule of law was that no enactmerft Should be held to apply to 
.the Crown unless expressly so declared. He cited. 


` Seoretary of State for India y, Mathurabhai, [1880] I. LR 14 Bom, 218, 


San 
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M.L. Agarwala, in reply, argued that the Crown Grants Act 
hever intended to render gnapplicable all the provisions of the 
Transfer of Property Act to Crown Grants, but was enacted simply 
to clear certain doubts which had arisen as to the applicability of 
certain -sections of the Transfer of Property Act. This was clear 

„from the-preamble of the Act and this High Court had so held in 


"Dost Muhammad Khan v. The Bank of Upper India, [1906] 3 A. L. J. R., 
. 129 and 628. 


He also contended that a lease was not a grant and referred 
to forms and precedents contained in Davidson- on, Conveyancing 
and Prideaux on Conveyancing. The Registration Act in section 
17, clause (a) made leases of immovable property, for a term exceed- 
ing one year, compulsorily registrable and the exception enumer- 
ated ‘in that section applied only to clauses (4) and (c) and not to 
(2):from that it was clear that the Legislature did not intend to 
make any exception in the case of leases m by.the Crown. 

i f f ` Cur. adv, P 

` The ideae of the Court was delivered b 


PIGGOTT, J.—Tbis is a First Appeal from an order of remand, 
and is one of a series of connected appeals ‘which may ‘be 
disposed of by, a single judgment. In Baraut, in the Meerut 
district, there is certain land which is’ the property of 
‘Government, though if has been assigned for purposes `of 

: ‘management to the Notified Area Committee. That body 
desired’ to establish a market upon this land in the’ neigh- 
bourhood of a railway station. It was accordingly arranged that 
leases of portions of the said land should be granted for a’ period 
‘of years ‘to a number of traders and merchants, subject to ‘certain 
‘conditions, the object of which was to secure the effective establish- 
merit of the desired market. Owing to circumstances, with’ ‘which 
We are: not concerned the scheme has: fallen through; the lessees 
have taken ‘no action under their leases and no market has been 
‘established. The case’ for the’ plaintiffs is that the lessees have 
broken: thejr contract and are liable under the terms of the con- 
tract for vatious sums of money for the recovery of which. these 
‘suits have been brought. The-lessees set yp a number of defences, 
“with only one-of which we dre now concerned. - There was indeed 
another technical defence impugning the right . of the plaintiffs 
to sue upon lgases in- yhet the Seeretary of State for India is the 
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ostensible lessor, but the finding that the plaintiffs are entitled 
to sue as “assigns” of the Secretary of $tate has not been attacked 
in argument before us and appears to be correct. What we have 
to deal with is a point of registration law. In each of the suits in 
question the plaintiffs tendered in evidence as the basis of their 
elaim an unregistered lease purporting to be by the Secretary of, 
State for India in favour of the defendants. The court of first 
instance held that all these leases required registration under the 
provisions of section 17 (d@) of the Indian Registration Act (No. 
XVI of 1908) ; as they were not registered, they were inadmissible 
in evidence and could not affect the immovable property describ- 
ed therein. If this finding is correct the suits must necessarily fail. 
It has, however, been reversed by the lower appellate court, which 
has remanded all the suits for disposal on the merits. The defen- 
dants are appealing against these orders of remand. These orders 
cannot be supported on the grounds on which they proceed. The 
learned District Judge has in effect held that each ofthe leases 
in suit is a lease for a period ọf not more than one year, because 
it contains a covenant giving the lesséra right of re-entry in the 
event ofa breach of conditions on the part of the lessee, and there 
is at least one condition which must either be fulfilled or broken 
by the lessee in the course of the first year of the lease. The 
“term” of a lease for purposes of registration must however be 
understood to mean the period for which the lessee is protected 
against dispossession at the will and pleasure of his lessor, or in 
other words, the length of time for which the lessee is entitled to 
continue in possession, provided he himself fulfils all the stipulated 
conditions. The leases before us are, therefore, leases for a “term” 
of thirty years. They are also in our opinion leases “reserving a 
yearly rent” The District Judge has referred to certain reported 
cases such as Khaya v. Husain Bakhsh and another (1), and 
Khuda Bakhshv. Sheo Din (2). The case of ntisam Fatima(s), 
was Uecided with express reference to the terms of the Registration 
Act (No. XX of 1866), which was in force when the lease then under 
consideration was registered. There does not seem tô have been 
anything in the provisigns of the leases discussed in any of these 
cases which bound the lessor to maintain the lessee’s possession 


(1) [1886] I. L. R., 8 AN., 198, (2) [1886] 1. L. É., 8 AN., 405, 
° (8) [1911]8 A. L. J. B. 609. 
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fora longer period than one year, if he did not see fit to do so, 


however scrupulously theglessee might have performed his part of 
the contract. 


On behalf of the respondents, however, it has been sought to 

' show that the District Judge was right on other grounds. Broadly 

speaking, it is contended that leases by the Secretary of State 

for India do not require registration, whatever their terms may be. 

This point does not seern to have been taken in the court below 

and we allowed the appellants an adjournment in order that it 
might be fully argued. 


According to section 90 (d) of the Indian Registration Act, 
amongst the documents the registration of which is not obligatory 
are :— 


“ Sanads, inan, title-deeds and other documents purporting to 


be or to evidence grants or,assignments by Government of land 
or of any interest in Jand.” 


The documents now before us however are in no way “ ejusdem 
generis with “sanads” and “ tnams,” “title-deeds.” The transactions 
which they purport to evidence were entered into in the ordinary 
way of business by the Baraut Notifted Area Committee in virtue 
of the assignment made to them by the Secretary of State. If it 
had been intended by the Legislature to exclude all leases by or 
on behalf of Government from the operation of section 1 7 of the 
Indian Registration Act, the exemption would have been embodied 
in that section itself. It may be that section 90 (@) is intended 
to go somewhat further than section 17 (2) (v##), and that some 
document of title might conceivably come before the courts of 
which it could be said that, although in some sense a “lease,” it 
was nevertheless essentially a document of the nature of a “ sanad” 
or “inam” “title-deed,” evidencing a “grant or assignment by 
Government” of land, or of some interest in land ; but leases by or 
on behalf of Government are not exempted as such, and the leases 
now before us do not appear to come within the letter or the spirit 
of the exemption. . 


If thjs be the correct view of thg provisions of the Indian 
Registration Act, it becomes unnecessary to consider further the 
wording of se@tion 107 of the Transfer of Property Act (No. IV of 
1882). according to which such leases as those now under consi- 
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Civit:  deration could be effected only by registered instrument. On behalf: 
1914 of the respondents. the provisions of sections 2 and 3 of the “Crown 
Moke Lat Grants Act” (No. XV of 1895) were referred to. The. object and, 

wees intention of that Act was considered by a Bench of this Court in 

Agea or Dost Muhammad Khan v. The Bank of Upper India (4), and we.. 

BanavT agree with the interpretation there put upon its provisions. It is 
Piggott. A difficult to see how these could be construed so as to exclude all 
leases executed by or. on behalf of Government from the operation’ 
of section 107 of the Transfer of Property. Act (No. IV of 1882). It 
was not seriously contended before us that they would exclude 
the operation.of the Indian Registration Act, which itself provides 
for the cases in which documents are exempted front registration 
when executed by or on behalf of Government. l 


The result is that we agree with the court of first instance that 
the leases in question are inoperative and inadmissible in evidence 
for want of registration. We accept this and the connected 
appeals, set aside the orders of the lower appellate court and restore 
the decrees of the court of first instance dismissing the suits. . The 
eee will pay all costs. ` ; f F l 
, e Appeals allowed, 
"A.C. M. l , l l K 
‘ (4) [1906] 3A. L. J. R., 129 and 628. 
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BASHIR HUSAIN 
Versus 


f . ‘ALI HUSAIN AND OTHERS.* 
Code of Criminal ‘Procedtire (Aot F of 1898), sec. 198—Case transferred to the Court 
of a Sub-Divisional Magistrate—Latter’s power of transfer. 
When a District Magistrate has referred a oase for trial to a Sub-Divi- 
sional Magistrate the latter has np power to transfer it to any other 
Magistrate subordinate to him and any order to this effect will be whira 
CRIMINAL REVISION from an order of -transfer made by Panna 
‘Lal, Esq., Magistrate in charge of the Sub-Division of Amroha. 
The facts appear from the following order of 


KNOX, J.—This case was called upon a perusal of the quar- 
terly statement. The offences charged were offences under sections 
426 and 323 of the Indian Penal Code and section 24 of Act I 
of 1871. The case was instituted upon a complaint in writing in 
the-Court of Thakur Hunuman Singh, Magistrate of the First Class, 
who at the time was Sub-Divisional Magistrate of Amroha, He 
examined the complainant, and by virtue of. the powers vested 
in him under section 192, clause (1) ‘of the Criminal: Procedure 
Code, he transferred the case for trial to Babu Bir Narain Singh, 
Magistrate of the Second Class, subordinate to. him. Before 
Babu Bir Narain Singh could try the case he was transferred 
and under orders of the District Magistrate, dated the 30th of No- 
vember; 1912 all cases pending before him went back to the court of 
thé Sub-Divisional Magistrate of Amroha. There is nothing on 
the record to show under what powers this order of transfer was 
made, The officer in charge of the Sub-Division of Amroha .was 
at this time Mr, Panna Lal, who transferred the case for*trial to 
Chaudhri Dharam Singh, Special Magistrate of Kanth, a Magis- 
trate, subordinate to the officer in charge’ of the Sub-Division of 
Amroha.. An important question arises here, whether Mr. Panna 
Lal had powers to make this order of transfer, It appears -that 
he was Hot empowered by the District Magistrate to transfer -thé 
hg ; ‘ #Cr, Rev. No. 671 of 1918, . Bag? Shs wha 
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case to any other specified Magistrate in his Sub-Division. Orders 
of transfer have of late been frequent in the district of Moradabad, 
In.a previous case, Criminal Revision No: 665 of this year, I had 
before me a case in which transfers were made no less than 
nine times from court to court before it was decided. The, 
question is of some importance.and | direct that the papers be laid 
before the Hon’ble the Chief Justice in order that the question 
may be considered and determined by a Bench of two Judges, 
Itis a case in which the Public Prosecutor should appear on 
behalf of the Local Government, 


W. Wallach (Officiating Government Advocate), for the ‘Crown, 
The judgment of the Court was delivered by 


KNOX, J.—In this case the accused came first before the Court 
of Thakur Hanuman Singh who at the time. was the Sub- 
Divisional Magistrate of Amroha. Thakur Hanuman Singh, 
took cognizance of the case and then transferred it for trial to 
Babu Bir Narain Singh, a Magistrate subordinate to him. Before 
Babu Bir Narain Singh could*try the case he was transferred. 
There is no formal order on the record, but we are told that on Babu 
Bir Narain Singh’s transfer the District Magistrate under an order, 
dated thé 30th of November, 1912 transferred all cases pending 
before the court of Babu Bir Narain Singh, which had ceased to 
exist, to the court of Mr. Panna Lal, who at the time was the 
Sub-Divisional Magistrate of Amroha. Among the cases so 
transferred was the present case. Mr. Panna Lal in an explanation 
furnished by him says that as the case was a petty one he trans- 
ferred it for trial to Chaudhri Dharam Singh, Special Magistrate 
of Kanth, and a Magistrate subordinate to the Sub-Divisional 
Magistrate of Amroha. When this case first came before this Court 
it seemed doubtful whether Mr. Panna Lal had power to make 
this last order of transfer. We asked the Public Prosecutor to 
appear in the case, and after hearing him we are confirmed in the 
opinion “that this last order of transfer was an order ultra vires. 
When a District Magistrate has referred a case for. trial to a 
Sub-Divisiohal Magistrate, the latter: has no power to’ transfer 
it to any other Magistrate who may happen to be subordinate to”. 
him. This case was especially called up because frequent cases 
‘of transfer from other districts and specially from this district have 
lately come before this Court, and.in.some cases transfers have been 
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so frequent and have caused such extraordinary delay as to amount 
practically to a denial of jpstice. We ‘might have set aside the pro- 
ceedings, before the Special Magistrate of Kanth as void but we do 
not think it necessary to exercise our powers in this particular case 
and therefore we make no further orders. Let the record be returned. 


Record returned, ° 


RADHA-BALLABH 
Versus 
l KING-EMPEROR.* 
Agra and Oudh Municipalsties dot (I of 1900)psecs. 87 and 147 —Addition of masonry 


edginy to a kutcha chabootra—HMaterial alteration. 


The addition of a masonry edging to an already. existing kutcha chabootra 
whieh causes no chante in its shape or situation ia not a material altera- 
tion of the chabooira and no previous sanction of the Municipal Boara is 


necessary for such alteration. 

Held also that no one gan be convicted of a ‘possible offence which he 
might perhaps eommit in future in regard to the Municipal Bye-Laws, 

CRIMINAL REVISION from an order of W. S. Mories, Esq, 
District Magistrate of Aligarh. 

‘THE facts appear fully from the judgment; briefly stated, 
they were as follows :—The applicant ‘Radha Ballabh had a sascha 
chabytra or mud platform in front of his house situate within the 
Municipal |jmits of the town of Hathras. Recently he got this 
chabutra lined or edged with bricks, and had two masonry payas 
(or raised seats) constructed on the ckabutra. He had not ‘obtain- 
ed or applied for the permission of the Municipality to make 
these alterations. The Municipality served hit with .a notice, 
issued under sec. 87 cl. (5) of the Municipalities Act, demanding 
the demolition of the masonry edging *of the chabutra, This 
notice made nq mentioa of the two payas. The demand was 

* Cr, Rev. No. 990 of 1913. e mS 
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not complied with. He was, thereupon, convictéd under’ séction 
i47 of the U. P. Municipalities Act’ (Local Act I of 1900), At 
thé trial it was not proved that the masonry edging of the chabutra 
had caused any encroachment on the public road : in fact it was 
found’ that thé shape, size and situation of the chabutra had ‘not- 
been altered in any way. The conviction was upheld, on appeal, 
by the District Magistrate’ The accused applied in revision to 
the High Court. 


Satya Chandra Mukerjee, for the applicant:—The masonry 
edging of the chadutra has not altered the shape or the size of 
the pre-existing chabutra ; its only object is to preserve the sides 
of the mud chadbutra from crumbling away. It is not a “material 
alteration or enlargement of a building” within the meaning of 
section, 3 cl. (9) (æ) of the Municipalities Act; it does not come 
within the words “erecting or re-grecting a building” as used 
in the Act. Hence no previous sanction under section 87 was 
necessary and the conviction is illegal. I rely on the following 
cases :— 


Shiam Lai v. King-Emperer, (1912]9 A. L, J. R.. 694, 

e 
Nanna Mal v, Municipal Board, Hathras, [1918] 11 A. L. J. R., 468, 
Kamta Nath v. Municipal Board, [1905] 25 A. W N., 352. ° 


Sital Prasad Ghosh (for the Assistant Government Advocate), 
for the Crown:—The addition of a pucca brick edging where 
.none existed is a material altération, inasmuch as‘ something 
quite new has been built. The character of the chabutra has been 
altered, although .the shape and size may be the:same. .The 
act, therefore, comes within the scope of the words. “erecting or 
re-erecting a building ” as defined in the Municipalities Act. |The 


` cases cited by the applicant are distinguishable; in the, first 


two cases nothing -had been built which did not exist before, and 
in the third case some temporary canvas screens had been set up. 


‘The following judgment was covered by 


RAFIQ, J.—This i is an application ‘in revision from! ‘an order 
of the learned District Magistrate of Aligarh upholding | the con- 
viction of one Radha Ballabh under section 147 of the Municipa- 
lities Act. It appears, that Radha Ballabh is a regident of Hathras 
and has a house within the Municipality of that town. *He’ had 
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a. atcha chabutra in front of his house to which were addeda CrmwNaL 


masonry edging and {wo masonry payas on the top without 1913 
obtaining the sanction of the Municipality. The Municipal RADR 
Secretary reported against the applicant in respect of tbe masonry pea 
edging of the chadutra only, upon which a notice was issued by Hurenoy 
the Municipal Board to the applicant on the 15th March, 1913, Rafiq, J. 
under section 87, clause 5 of Act I of 1900, calling upon him to ° 
demolish the masonry edging of the chadutra within fifteen days 
of the receipt of the notice. No mention was made by the Se- - 
cretary in his report and no demand was made by the Munici- 
pal Board in the notice of the 15th of March. 1913, with regard to 
the two payas built on the chadutra. The applicant did not 
remove the masonry edging of his chadutra as required by the 
Municipal Board in the notice of the 15th of March, 1913. The 
applicant was accordingly prosecuted and put on his trial before 
the Tahsildar-Magistrate of Hathras who convicted him under 
section 147 of Act I of 1900, and fined him Rs. 10. On appeal the 
learned District Magistrate upheld the conviction. The appli- 
cant has come up in revision to this Court. He challenges his 
conviction on the ground that he has not infringed any of the 
Bye-Laws of the Mtnicipality of Hathras. It should be observed 
at the outset that both the lower courts have taken into consi- 
_deration the erection of the two payas on the chabutra also on 
coming to a decision adverse to the applicant though, the notice of 
the 15th of March, 1913, contained no mention of the said ‘payas, 
The existence of the said payas must, therefore, be left out of 
consideration in determining the guilt of the applicant. The 
ledrned District Magistrate has found that the construction of 
the masonry edging tothe chaéutra amounts to a material altera- 
tios. [am unableto agree with him as to his interpretation of 
what constitutes a material alteration. There has been no change 
in the shape or „situation of the chabutra and I fail to see how 
the mere addition of masonry edging to the chabutra can be des- 
cribed as a material alteration of it. The learned District Magis- 
trate renlarks that it may involve an encroachment og the public 
road or may be the beginning of a superstructure. There is no 
evidence that any encroachment has Been made on the public 
rog or that he applicant has constructed the masonry edging, 
ith aview 2 building , something on the okadutra. “No one can 
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“CruaxxL be convicted of a possible offence which he might perhaps commit 

1914 in future in regard to the Municipal ByesLaws. I, therefore, allow 

Raona the application, set aside the conviction and sentence of fine and 
BALLARE direct that the fine, ïf realized, be refunded. i 


EneEnon B. K. M. T $ Conviction quashed. 
“Raba, : à i 
° INDAR MAL (Petitioner) 
Versus . ` 
OVIL 
Wid BALDEO DAS PARBHU DIAL, 
ZE (Opposite-party).* 
January, 20. . Ss ga i 
—— Prosincial Smal Cause Court Act (Act LX of 1887) -8t for money—<Accounts to be 
RYvES, J. 7 -  examinéd in order to ascertain ihe amount duo—durisdiotion. 
TUDBALL, J. 


A suit for the recovery of a sum of money, the precise amount of which 
cannot be ascertained, unless the accounjs of the parties have been examin- 
* ed, is a suit cognizable by a Court of Small OCrnuses. 


MISCELLANEOUS REFERENCE made by D. R. Lyle, a 
- District Judge of Agra. 

The petitioner was not represented. - 

Lalit Mohan Banerjee, for the opposite party. 


The judgment of the Court was delivered by 
Ryves, J. RyveEs, J.—This case has been referred to us by the learned 
District Judge of Agra with a recommendation that the order of the 
Court of Small Causes returning the plaint to the plaintiff for pre- 
sentation to another court is contrary to law. The Small Cause 
Court, although no written statement had been filed, on represent- 
ation made on behalf of the defendant, seems to liave come to the 


conclusion that the suit was one for accounts and for this reason 
ordered the plaint to. be returned. An examination of the plaint 
shows that it is not a suit for accounts but for the recdvery, of a 
sum of money, the precise amount of which cannot be ascertained 
unless the accounts ofthe parties have been examined. In our 
opinion, the suit was one cognizable by a Small Cause Court. We, 
therefore, sèt aside the order of that court and direct the* court’ to 
re-admit the plainf to its priginal number and to dispose of the’ 
case according to law. 
oe ° Order set asi 
* Civil Mise. No. 519 of 1918. 





¥on. XII) HIGH COURT ai 


KING-EMPEROR Canama: 

Versus 1914 
GHURE*, Jan. 18, 1 
Riowari 


Leiters Patent, 84,26 Victoria, O. 104, section 16—Constitution of court-—Appoint- “0 
` ment of the sixth Judge to ‘the High Court for N.-W. P.—Practice—Contiction on Knox, J 
evidence similar to that given in another case—dppeal from acquittal, 


It was perfectly competent by Letters Patent to appoint a sixth Judge to 
the High Court of Judicature for the North-Western Provinces and itis a 
properly constituted High Court, 


Where three persons were charged of the same offence on the same facts 
and two of them, who were found, were tried and convicted, the case of the 
third, when found, should be heard and desided altogether irrespective of the 
faot that there had been a previous trial and conviction upheld by the High 
Court against the other accused. ` 


There is no distinotion between thg right of appeal against an acquittal 

-and a right of appeal against a conviction 

Queen-Empress v. Prag Dui, I. L. R., 20 All., 459, approved ; Queen- 

Empress V. Robinson, Ì. L. R., 16 Al, 212, referred to. 

CRIMINAL APPEAL by the Local Government from an order of 
acquittal passed by A. Sabonadiere, Esq. Sessions Judge of 
Aligarh. i 

M. L. Agarwala, for the accused, raised a preliminary objection 
to the hearing of the appeal on the ground that there was no legal- 
ly cpnstituted High Court in these Provinces. The Charter Act 
of 1861 by section 16 empowered the Sovereign to constitute the 
High Court for these Provinces with as many Judges as she might 
from’ time to time appoint. Under this section it was open to 
the Soyereign to issue a Letters Patent erecting a High Court here 
without mentioning the number of Judges as was done in the case 
of the High Courts of Calcutta, Bombay and Madras. Secfion 17 
of the same Act empowered Her Majesty to revoke or amend the 
Letters Patent of a High Court within three years of the establish- 
ment thereof. The imperative characteg of this section is shown 
by the fact that Statute 28 and 29 Vic, Chap. XV had to be passed 


in frder to enable the Sovereign to. issue fresh Letters Patent ' 
s © Æ Cr. Ap, No. 827 of 1018. 


CRIMINAL 


1914 


EMPEROR 


v. 
GHURE 


Richards, 0.J. 
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upto the Ist January 1866. The Letters Patent that were 
issued to the High Court for these Provinces fixed the constitu- 
tion of the High Court at a Chief Justice and five Judges until 
such further or other provisions as may be made by Her Majesty. ` 
The only section that allows further or'other provision to be made 
is section 17 of the Charter Act. : Under that section such further 
or other provisions could only be made by afresh Letters Patent” 
issued within three years of the establishment of the High Court. 


The mere appointment.of a Judge is not equivalent to the making 
of such further or other provisions within the meaning ofsection 2 


of the Letters Patent. 

W. Wallach (for the Crown), was not called upon to reply to 
the preliminary objection. ` 

The case was then argued on facts. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—A preliminary objection was taken to the 
hearing of this appeal on behalf of the accused. Itis contended 
that this High Court is no longer properly constituted by reason 


- of the fact that some years ago a sixth Puisne Judge was appointed. 


In our opinion there is no force in the Contention. Under 24 
and 28 Victoria, C. 104, section 16, the Sovereign was authorised 


‘by the Letters Patent to establish at any time thereafter 


a High Court of Judicature in the territories of India other than 
those comprised within the jurisdiction of the other High Courts. 


-The only limit as to the number and qualifications of the Judges 


was as therein stated. By Letters Patent, dated the 17th day of 
March of the twenty-ninth year of the reign of Queen Victoria 
Her Majesty was pleased to constitute a High Court for the North- 
Western Provinces in these words :— e 

“ Section 1. NOW know ye that We upon full T A of 
the promises and of Our special grace certain knòwledge and mere 
notion have thought fit to erect and establish and by these pre- 
sents We do accordingly for Us, Our heirs and successors erect 

e 


-and establish for the North-Western Provinces of the ‘Presidency 


of Fort William aforesaid a High Court of Judicature which shall 
be called, ‘ The. High Court of Judicature for the North-Western 
Provinces’... And We do pa: constitute the sid Court t a 


Court of Record.” sora i 7 
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_ Section 2 is in these words :— 
` _« And We do hereby appoint and ordain that the said High Court 


. of Judicature for the North-Western Provinces shall until further or 


other provision shall be made by Us or Our heirs and successors in 
that behalf in accordance with the said recited Act consist of a 
Chief Justice and five Judges ® * # bd , a 


In our opinion it was perfectly ‘competent by Letters Patent to 
appoint a sixth Judge. We accordingly overrule the eppeltiaingty 
objection. 


The appeal is an ‘appeal by Government against the acquittal 
of one Ghure on a charge of murder. The circumstances connected 
with the case are as follows :—There was a family of four brothers, 
Sunars, trading at Hathras. The names of these four brothers 
were Jhunna Lal, Ram Lal, Shama, and Babu. There were 
living at a place called Arjunpur, about four os away, three 
Brahman brothers Kunwar Lal, Rup Ram and the accused Ghure. 
In October, 1911 Jhunna Lal and Ram Lal were murdered. Ghure, 
Kunwar Lal and Rup Ram, the tlree Brahman brothers, were all 
accused of the murder..Ghure was alleged to be absconding but 
Kunwar Lal and Rup» Ram were put upon their trial, convicted of 
the murder of Ram Lal and sentenced to death, The sentence was 
confirmed by the High Court and subsequently carried into effect. 


Ghure was arrested on the 18th -of July 1913, committed for 
trial and tried by Mr. Sabonadiere, Sessions Judge of Aligarh, and 
acquitted. It is against’ this acquittal that the present appeal is 
preferred by Government. f 3 


[After discussing the evidence their Lordships proceeded as 
follows :—] i 


The learned Sessions Judge says, and most truly says, that he 
was bound ‘to hear and to decidé the case altogether irrespective 
of the fact that fhere had been a previous trial and conviction 
upheld by the High Court against the other accused. There‘can be 
no doubt that thé learned Sessions Judge is perfectly correct in this. 
If the evidence as heheard it did not convince him of the guilt 
of the accused he was bound to acquit. Just in the same way 







we ar to deal with this appeal quite irrespective of the fact 
th 


evious trial, If the learned Sessions Judge had referred less to 


CRIMINAL 
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nother Bench of this High Court affirmed the conviction in a ° 
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the judgment of his predecessor, we think his own judgment 
would have been less open to criticism ; for instance, we do not ac- 
quiesce in his remarks about the use of the word “ apparently ” by 
his predecessor in giving judgment in the previous case, It is 
quite clear that the learned Judge in that case meant to say that 
so far as he could see the witness whose evidence he was referring 
to, was trustworthy. He may have been ‘right or wrong in this 
estimate of the witness but his meaning is perfectly clear. 


It has been argued on behalf of the accused that we ought to 
follow the ruling in Queen-Empress v. Robinson (1). In our opinion 
the law is correctly laid down in the case of Queen-Emp1ess v. Prag 
Dut (2), We must however banish from our minds altogether 
the fact of the previous trial. Whether it was owing to the time 
that had elapsed between the occurrence and the present trial, or 
whether.it was that Nanda purposely to spoil the case gabbled 
forth evidence, the learned Sessions Judge found him an uncon- 
vincing and unsatisfactory witness. With some of the reasons he has 
given for not believing him we cannot agree, but as regards some 
of the other reasons which he has given we are not prepared to say 
they are not entitled to some weight. His reasons for not relying 
upon the evidence of Babu are justified though he has failed to 
consider the corroboration of Hub Lal on the only vital part+of his 
evidence. We are very far from saying that we believe Ghure fo 
be innocent, far less that the conviction of the other accused was 
incorrect. But deciding this case entirely upon its own circumstances, 
and influenced mainly by the remarks of so experienced a. Judge 
on the unsatisfactory way in which the principal witness gave his 
evidence, we have with great hesitation come to the conclusionthat 
we ought not to set aside the verdict of acquittal given by the learned 
Sessions Judge. We accordingly dismiss the appeal. The aceused 
if in custody will be set at liberty. . 

Appeal dismissed, 
B. N. G. ; : 
(1) [1894] I L. R., 16 Al, 212, (2) [1898] I. L. R., 20 All., 459. 


e . -? 
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| MATAPALAT AND OTHERS ( jenn! 
versus , 


BENI MADHO (Decree-holder) * 
Code of Civil Procedure (Act XIV of 1884), Chapter XXII, 860. (875.4) — Withdrawal 
of application for excoution, with permission to bring fresh appheation—Not allowed, 
` Thè provisions of Chapter XXII of the Code of Civil Procedure (Act XIV 
of 1882), which allowed withdrawal of a suit with permission to bring 
a fresh suit, did not apply to any application subsequent to the decree and 

did not permit the withdrawal of an application for execution with permission 

to make a fresh application. 

APPEAL under section 10 of the Letters Pasi against the 
judgment of SIR GEORGE KNOX, J., reversing the decree of 
Pandit Kanahya Lal, District. Judge of Jaunpur, who confirmed .a 
decree of Munshi Prem Behari, Subordinate. Judge. : 

- This appeal. arose out- of an-application made’ by the decree- 
holder- to’ put .up for | sale certain interests held by ‘the judgment- 
debtors. as included i in the decree for sale.. The .judgment-debtors 
contehded that the decree for sale included only their proprietary 
rights and not their mortgagee rights. They further contended 
that on the 6th August, ‘1g08 the decree-holder’s application for sale 
of the mortgagee riglits was on'their objection disallowed by the 


-court of first instance on August 22, 1908; that an appeal against 
‘the: order, by the decree-holder, was dismissed on December 15, 


1909 ; and that therefore that order had ‘the effect of res judicata, 
The decree- holder in reply pointed ‘out that pending that appeal 
agaifist the .order of ' August 22, 1908 an application was made to 


“the appellate court for-léave to withdraw with liberty to bring* a 


fresh application and therefore the order was not final. The courts 
below dismissed the decree-holders’- application. On secondappeal 
the following order was made by 


KNOX; J.—My judgment in Revision No. 75 of 1912 should be 
read with the present '' judgment: The decree-holder, who is 
‘appe is now seeking to bring to sale the mortgagee rights 
his ee ii debtors had in the villages scheduled in the ° 
L. P. A., 76 of 1918. 

XI 3I R 
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Knoz, J. 
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decree and which were mortgaged to him. The lower appellate 
court held that the decree-holder who had only got a decree for the 
sale of zamindari rights and not of the particular rights which he, | 
now in this application for execution, wishes to bring to sale was 
not entitled to sell the latter rights. It, therefore, dismissed the 
application for execution confirming the order of the court below, 
In the appeal before me four grounds were taken in the memo- 
randum of appeal, and in accordance with the view I have already 


taken in the other case I hold that the decree-holder is empowered 


by the decree to bring to sale the mortgagee rights over which he 
is seeking to enforce his decree. I find, however, that in the court of 
first instance it was contended that the application for execution 
was barred by limitation, and that in the previous execution 
proceedings the property now sought to be sold had already been 
released from attachment as not being liable to sale. These ques- 
tions were not gone into. They ate really questions of law and 
can be decided here, and I think it expedient to bring this litigation 
as far as possible to an end. I accordingly allow the parties two 
weeks in which to prepare for argument on these two points, and 
my order will be subject to my decision on these two points. 


The case again coming up his Lordship delivered the following 


‘judgment. 


In my order of the 14th of January, 1913 I put an 
interpretation upon a decree. It was, however, next pointed out 
that two pleas which had been taken in the court below had not 
been considered by that court. They were pleas raising important 
legal points. One was to the effect that the application fof exe- 
cution of this decree was barred by limitation. The second was 
that in the previous execution proceedings the property now sought 
to be sold had already been released from attachmentand was not 
liable to sale. The first question, # e. that limitation bars the 
appligation is not now pressed. 


The second plea is based upon a Paper which is to be found on 
the record as Paper No. 101, File A. In that Paper the court 
executing the decree had disallowed an application to have the 
proclamation of sale amended so as to include mortg ichts, it 
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it, An appeal was filed and the order of the court executing the 
decree was upheld on the 15th December, 1908 (Paper No. 117 A). 


This Paper No. 117A must be read with Paper No. 116 A. When ~ 
* these two are read together the:ground that the matter has already 


been decided is’ immediately cut away. 


Both ‘these pleas ‘fail, and my order of the 14th January will 
stand without any limitation. 


the result is that this appeal is allowed and the order of the 
court of first instance and that of the lower appellate court are set . 


aside. and the proceedings in execution will go forward as prayed, 


The appellant will get bis costs of this appeal and the costs of the . 


courts below. 


‘The judgment-debtors-filed an appeal under the Letters Patent. - 
“Peary Lal Banerji, for the appellarits :—The order in the earlier ` 
proceeding, ‘dated August 22, 1908, which was confirmed on ` 


appéal, concluded thé present question. The order above referred 
to, Passed in’ execution proceedings remained operative until 


it was'set aside on’ appeal, and the mere fact that pending the 


appeal - in the appellate court an application was made to with- 
_ draw had not, and cduld not have, the effect of nullifying the 
first order. Moreover, the Code then in force and the present 
Code did not allow applications for withdrawal in execution 
proceedings. He referred to section 375 (a) of Act XIV of 1882 
and Order 23, rule 4 of Act V of 1908. 


B. E. O'Conor (with him 4. H. C. Vanities and Nehal. 


Chaya), for the respondent :—When the application for with- 


drawal was made by the decree-holder to the appellate court the _ 


judgment- -debtors clearly intimated to the court that they bad no 


objection to the prayer for leave being granted and the court, 


then allowed the leave prayed for. Under such circumstances 


they should not how be allowed to plead that ‘the order of the first, 


court was affirmed on appeal. ` TE SE 
- Peary, Lal Banerji 1 not heard i in reply. 


err: 


.. Fhe judgment of the Court was. delivered by. 


- RICHARDS; C» J.—This is a judgment-debtar’s pi, The. 







on foot ef a mortgage, dated the 9th of June, 1895. 
is m@rtgage was.a mortgage of the zamsxdari rights and also 


Richards, OJ. 
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of mortgagee rights. A decree was obtained in 1900. Applications 
were made from time to time for the execution of the decree, and - 
in the first place apparently the application for execution was 
limited to an application for sale of the samindari rights mortgaged. 
This very probably was the case because at that time it had been 
held that mortgagee rights could not be sold in execution ofa 
mortgage decree. In the year 1908 the decree-holder applied for ° 
a sale of the mortgagee rights and asked the court executing the 
decree to put into the sale proclamation a statement to the effect 
that the mortgagee rights were being sold. Rightly or wrongly 
that court decided that the decree did not include the mortgagee 
rights and refused the application. The decree-holder appealed, 
and on the case coming before the court of appeal an application 
was made for leave to withdraw the appeal with liberty to make 
a fresh application in execution. The representative of the judg- 
ment-debtorsis recorded to have sajd that he had no objection 
so long as he got his costs. The decision of the court below was 
affirmed and the appeal dismissed with costs. The matter rested 
there until a further application was made by the decree-holder 
for the sale of the mortgagee rights. This was met with the 
objection first that the decree did not include mortgagee rights, 
and secondly, that it had already been held that the decree did 
not include mortgagee rights, and that order had become final. 
The lower appellate court allowed the seeond objection and dis- 
missed the application for execution. In Second Appeal to this 
Court the learned Judge held that the decree was sufficient to 


‘ include the mortgagee rights, and that having regard to the 


circumstances connected with the application to withdraw ‘the 
appeal, the present application for execution was maintainable. 


` We are not inclined to agree with the learned Judge of this Gourt 
that the decree was sufficient to include the mortgagee rights. 
On the other hand we think that when the coust executing the 
decree „rejected the application to sell the mortgagee rights and 
held that they were not included in the decree and so not liable to 
be sold thas order was final unless it was set aside upon appeal. 
It never was set aside upon appeal. On the contrary it was 
affirmed and the appeal was dismissed. It is suggeste 
«provisions of Chapter XXII of Act No.*XIV of 2 perm 
the withdrawal of theeapplication for. execution and gavesy rig 
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to~màke -a fresh application. It will be seen by reference to 
section 375 (A) that the provisions of that Chapter did not apply ' 
to any application subsequent to the decree. - 

We must allow the appeal and setting aside the decree of this 
Court restore the decree of the lower appellate court with costs 


of both hearings in this Court. s 
A. CM. f Appeal allowed. 


GHURE AND OTHERS (Defendants) 
“ versus 
l CHATRAPAL SINGH AND ANOTHER (Plaintiffs)* | 
Evidence Act (I of 1878) section” 68 (6)—Seocondary evidence—Meaning of the word 
“seen! ’— Evidence of illiterate person, 


The -oral account of the contents ot a document given by some person 
‘who has merely seen it with his eyes but is unablé to read it is not 
-~ sécondary evidence of the document ; the word ‘seen’? in section 63 

(5): of the Evidence Act means something more than the mere sight ofthe 
document, and the clause contemplates the evidence of a person who having 
sepn and examined the dooument, is in a position to give direct evidence of 
the contents thereof. 

When therefore iu `a suit Zor EE of an old mortgage’ neither the 
original mortgage nor a copy was produced and the only person who testi- 
fied to the execution and the terms of the deed was a marginal witness who 
was himself illiterate, held that the statement was not admissible in evidence, 


_ SECOND APPEAL from a decree of Babu Ram Chandra 
Chaudhri, Judge of the Court of Small Causes, exercising the powers 
of a Subordinate Judge of Agra, reversing a decree of Munshi Gauri 
Prasad, Munsif of Mahaban. 


OIL - 
1914 
MATAPA LAT 
® 
BENI MADHO 
Richards, CW, 
CIVIL 
1914 
January, 87. 
TUDBALL, J, 


The facts are tally set out in the judgment ; briefly stated they . 


were these :—In a suit for redemption of an usufructuary mortgage, 
the existence of which was denied by the defendants, the 
plaintiffs produced neither the mortgage deed nor a copy there- 
of. They produced a witness who stated that he was a marginal 
witness to the mortgage-deed which was executed in his presence. 
the contents of the deed, that is to say, to the 


Of, the mortgage. This witness, howevey, was ieee ds an 
aoe ys WB ACNO, G36 of 1913. 0T in u. 
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illiterate pérson. There was no: other evidence on the record. as : 
to; the terms ‘of.the mortgage ; though there were documents in- 
dicating that some mortgage had, at some time, been made of the 
property in suit by the predecessors-in-interest of the. plaintiffs. in 


_ favour of those of the defendants. It appeared that no question 
` was raised in either of the courts below as to the admissibility of | 


the evidence ofthe aforesaid witness as to the contents of the deed. 
The court of first instance disbelieved this witness and dismissed 
the suit. The lower appellate court believed him and decreed 
the suit. The defendants appealed. 

Girdhari Lal Agarwala, for the appellants :—An_ illiterate per- 
son cannot depose to the contents of a document. A man cannot, 
of his own knowledge, testify to the contents of a paper which he has 
merely seen with his eyes but which he cannot read, Such evi- 


`" dence would be no more than hearsay evidence, and would’ not be 


admissible: under cl: (5) of séction 63 ‘of the’ Evidence Act. The 
words “who has himself seen it” in “that clause mean something 
more than the physical act of seeing ; ‘they mean that the deponent 
must . haye read and comprehended the terms of the document. 
There is no other evidence on the record to prove the terims of the 
mortgage, and the suit should be dismissed. 4 

J. M. Banerji (for S.C Banerji), for the respondents : :—The 
hhewats produced by cele prove. the existence of the mort- 
gage: ga pa” 

[TUDBALL, ‘J.—They show that a mortgage was effected. But 

they do not show what were ‘the terms of that mortgage. ] 


“The objection as to the inadmissibility of the oral evidence is 
raised here for the first time ; it was not taken in either of. the 
courts below. The plaintiffs could have produced other evidgnce 
if this objection had been taken intime. The scribe of the mort- 
gage-deed is’ ‘available and was, in fact, summoned „though nòt pro- 
duced. The plaintiffs should be given a further opportunity of 
proving their case. ve . 

: Girdhart Lal Agarwala was heardin reply. ~ ° 


sae following judgment was delivered by 


Bri tee oes 


-TupBALt, Je . This Second Appeal; arises out, of a gyik ught. 
to, ; redeem an old mortgage. The plaintiff's case was ‘that the 
perty in suit was mortgaged by two persons, Kiddu and Sahi Ra 
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to one Mewa Lal, the predecessor-in-title of the defendants for a Orrin 
sum of Rs. 99, somewliere about the year 1831. The mortgage 1914 
was alleged to be usufructuary, the terms being that the income of gnure 
the property was to be deemed equal to the interest on the money Geienivae 
advanced neither party toaccount. The plaintiffs are the pur- 
chasers of the equity of redemption from one Musammat Punia, 
the representative-in-title of the original mortgagors. The mortgage 
being for a sum of less than Rs. 100 is said to be un-registered. g 
Neither the original deed nor a copy was produced. The defence 

was a total denial of the mortgage and the allegation of the defen- 

dants was that they were the owners of the property and not the 
mortgagees, The plaintiffs produced one witness, Neka, who 
testified that he was a marginal witness to the document and that 

the document was executed in his presence and he gave the term 

of the mortgage. To support his-evidence the plaintiffs produced 

copy of the £ewats of 1283 ‘and 1256 Fasli. The copy of 1256 

Fasli shows that the property was then un-mortgaged. The copy 

of 1283 Fasli which bears on if the signature of Mewa, the 
original mortgagee, shows that the property was then recorded at 

the settlement timeeas in the hands of Mewa Lal, the mortgagee, 

Kiddu and Sahi Ram being the mortgagors. The.court of first 
instance came to the conclusion that there had been a mortgage, 

but in regard to the terms of the mortgage it disbelieved the evi- 

dence of the witness, Neka, and holding that the terms of the mort- 

gage not having been satisfactorily proved the plaintiffs were not 
entitled to a decree. The lower appellate court held that the 
evidence of Neka was worthy of credit and strongly corroborated 

by the documentary evidence, namely, the #hewais of 1256 and 

1283 Faslis and granted a decree for possession of the property, 

the sum of Rs. 99 having been paid into court. The defendants 
come‘here on second appeal. Though there are several grounds 
entered in the memorandum of appeal, only oné ground has been 
pressed. The point taken is that the witness, Neka, as his evidence 

shows, is an illiterate person who is unable to read and te write, that 

his evidence, if anything, falls within clause (5) of section 63 of 

the Evidence Act which lays down that secondary evidence means 

and) #itfadenkan oral acsount of the contents of a document given ° 

by somg person who has himself seen it”, ard that as he, Neka, was 
illiterate andecould not read he is not one of that class of witnesses 
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which is contemplated by clause (5).of section 63. There is con- 
siderable force in this argument. An oral account of the contents 


-of a document given by some person who has merely seen-it with 


his eyes but is unable to read it is merely the repetition of what 
was told or read out tohim asto the terms of the document ‘by 
somebody else. I am clearly of opinion that the word “seen” in 
this clause of section 63 means something more than: the mere 
sight of the document. The clause clearly contemplates the ‘evi- 
dence of a person who having seen and examined the document ‘is 
in a position to give direct evidence of . the contents thereof. _In 
this view the evidence of the witness; Neka, does not fall within 
this clause, he having admitted himself. to be unable to read and 


write. He even admits that he did not sign his name on the do- 


cument but merely touched the pen with which his name was 
written by another person. But from an examination of the re- 
cord it will beseen that the plaintiffs had other evidence to pro- 
duce of the contents of the document, e. g., that of the scribe, who 
actually wrote it. The objectfon now taken for the first time ‘in 
second appeal was not raised in the courts below. If it had been 
taken there it might possibly have been met by production of the 
scribe, who was summoned as a witness but was not examiried. 
The kewat of 1283 Fasli leaves it beyond doubt that there was'a 
mortgage and also beyond doubt that, there is considerable 
justice in the plaintiffs’ claim.. The case is one in which in my 


opinion justice demands that all the evidence available should he 


brought on the record and the plaintiffs be allowed an opportunity 
of meeting an objection which has been raised for the first time on 
second appeal. I, therefore, remand the case to the court below 
with directions to take any further evidence which either side may 
offer as to the contents of the document and after considering that 
evidence together with the evidence which is already orf the, record 
to come toa fresh finding on the point of fact, namely, as to the 
terms of the contract between the parties as embodied in the do- 
cument. On receipt of the finding ten days will be allowed for 
objections. ; 
Case remanded. 
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` PRIVY COUNCIL Cvr 
7 1913 
ARUN CHANDRA SINGH AND ANOTHER (Plaintiffs) foster a 
+ ? , 
versus Decale: 10. 
Lord SHAW, 
KAMINI KUMAR AND OTHERS (Defendants.) Sir JOHN 

Landlord end tenant—Tenure—Title—Dilucion—Subsequent reformation of land—Land a es 

gained by increment — Bengal Regulation 11 of 1825, section 4—Abaloment of rent, ALI. 


Land washed away and afterwards reformed in situ is not land gained by 
inerement within the meaning of section 4 of the Bengal Regulation XI 
of 1825. - 

Until it is established that the holder of a permanent, heritable and 
transferable tenure has abendontd his right to the submerged lands thereof 
it remaing intact and the diluviated lands on their reformation in situ form 
part of the tenure. By claiming or secepting remission ofrent in respect 
of lands washed away from time to time by the action of a river, the tenant 
does not abandon or agree to abandon his rights to such lands on their re- 
formation in situ. 

Homnath Dutt v. Askgur Sindar, [1879] L L. R., 4 CaL, 894, overruled. 


Hashar Rai v. Ranigat Singh, [1896] I. L. R., 18 Al., 290, approved. 


pe by special leave from a decree of the High Court at 
Calcutta, reversing a decree of the District Judge of Noakhali. 


The question was whether the appellants were entitled to a 
decree for possession of certain char lands as forming part of the 
khas “lands of their samindari. The appellants were the plaintiffs 
in ‘the suit, which was brought against the first respondent, who 
held # pate? talug i in the appellants’ samindari and was in posses- 
sion of theeland in dispute. The. remaining respondents, who 
were the tenantsof the first respondents, were also made defen- 
dants, and as against them the appellants claimed in the altesnate 
a decree for the recovery of fair and equitable rent. The respon- 
dents contended that the lands in dispute, which had beere washed 
away by the action of a river and had since reformed 7% situ, form- 


ed part ofthe said patni talug, The District Judge decreed the 
suit, bút on ap the High Court dismissed it with costs, ‘ 


*. s 
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DeGruyther, K. C, and Dunne, for the appellants:—The land 
in suit had been washed away by the Action of a river and has 
since reformed z» sifu and is therefore not land gained by incre- 


ment within the meaning of section 4 of Bengal Regulation XI 
of 1825. i 


Lopes v. Muddan Mohun Thakoor, [1870] 13 M. I. A., 467. 


Under the leasé of 1837 the patnidar covenants to pay rent 
whether he gets any profits therefrom or not and the land demised 
is a certain-area of that land. The covenant relating to the variation 
of rent would not cover any land not existing at that time. It 
would only cover such land as existed at the time and unless the 
respondents could show that the land in suit existed at. the time 
and was within the area stated in the lease, they could not .claim 
the land in suitas part of the land demised in 1837., But they 
have not made out the required proof and the land in question could 
hot, therefore, be part of their paint “talug. 


The abatement suits were under section 19 of Act VIII of 1869 
B. C. or under the ordinary law, which entitled a tenant to claim 
abatement of rent of a portion of his ¢a/ug which has been washed 
away by the action of a river. ° 

Afsureoddeen v. Musst. Shorooshee Bala Dabee, [1868] 1 Marshall, $68. 

No inference could, therefore, be drawn from the result of those 
suits that the lease of 1837 was construed in those cases and the 
decrees for abatement of rent were made on the’ground that the 
diluviated land formed part of the lands demised. It is, therefore, 
submitted that the reformed land is part of the appellants’ saminda- 
vi. Again assuming that the said land formed part of the demis- 
ed land, the respondents must be taken to have abandoned their - 
tenancy rights therein inasmuch as they claimed and. obtained 
abatement of rent in respect thereof. . 

Homnath Dutt v. Asghur Sindar, [1879] I. L. R., 4 Cal., 884; 

° saligram Singh v. Puluk Pandey, [1907] 6C. L. J., 149, 

In this case also the title to the land in suit is in the samindar, 
However, if it be held that the reformed land was part of the lands 
originally demised, ana, also, on the authority of 

Maszhar Rai v. Ramgat Singh, [1896] I. L, B.,18 All. 
that the respondents, as: the result of non-payment of tent in 
respect of the land in suit, had not abandoned thei tenancy rights 
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therein, then,:in that case, it is submitted that the appellants are 
entitled to rent in respect*of the land in question. 


` Kenworthy Brown, for the first respondent, was asked by their 
Lordships to confine himself as to the nature of the relief to be 
‘granted to the appellants. He submitted that the first respondent 
was not a trespasser and the ejectment suit against him failed. 
No other relief was claimed as against him. The alternative claim 
‘for rent was against thé rest of the.respondents, who were, the first 
respondent’s tenants. 

The judgment of their Lordships was delivered by 


Mr. AMEER ALI-—The sole question involved in this appeal, 
which ‘is from a judgment and decree of the ‘High Court of 
Bengal relates to the title ito certain lands that had’ been washed 
away some yearsago bythe river Siddhi in thé Noakhali District 

-and have since reformed in cpnsequence of a change’in the course 
of the stream. l l 

` The plaintiffs- appellants, are eiie owners of a samindari called 
Pergunnah Bhulua, situated in that District. Within this ganin- 
dari lies a‘ patnt-tenure called Taluk Ram Saran Pal, created so 
long ago as 1837 by One of the predecessors-in-title :of the present 
zemimdars. The Taluk -is' now owned ;by ‘the first and second 


. defendants-respondents-in this appeal. ‘The remaining numerous 


defendants are ryots placed on.the-land, by. «the patnidars, since 
-its.reformation. . 

The Dowl Kabuliat executed: by-the Patnidar in respect of the 
` tenure shows that it comprises part of two kismats or sub-divisions 
of villages, named respectively ‘Kismat Paniartek and -Kismat 
Algi; and the area included in the Taluk was’ evidently given 


approximately, for the lease contains the following, covenant— 


“1¢-the, land be found to be more.on measurement by -Nal prevalent 
according to the oustom.of the pergunnah, I shall separately pay the rent 
thereof at this rate’; if it be found Lu be less, I shall get remission therefor. z 


Their Lordships have little doubt that the -reason , for, the 
approximate statement of the area and the particular provision 
„regarding the variation .of the.rent in certain, probable contingen- 


, cles: baie ie fact, which. thas not-been’seriously ,controverted, 
‘that ‘a strong fidal river flowed. close to the bognognies of the Taluk + 


_in-quesfion. : 
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It is in evidence that in 1843 the plaintiffs obtained a decree 
in the Revenue Courts for increased rent on the ground that addi- 
tional land was found upon measurement to be in the Patutdar’s 
possession. 


Later, considerable parts of the Algi lands having been washed 
away by the action of the river, the defendants obtained, under 
the provisions of section 19 of the Bengal Council Act VIII of 
1869, a proportionate remission of rent. The last proceeding in 
this respect was in 1889. 


Since then the diluviated lands have re-appeared and admit- 
tedly reformed ¢» situ. With their re-appearance disputes arose 
between the parties ; the plaintiffs claimed that the lands in ques- 
tion formed part of their samzndari, whilst the defendants contend- 
ed that they were accretions to the Za/uk. Each party attempted 
to exercise rights of ownership in, order to create evidence of 
adverse possession against the other side. Their Lordships agree 
with the High Court that the evidence on this point is wholly 
inconclusive, ù 


The suit was brought by the plaintiffs, the Zamindars, in June 
1906 to obtain £4as or direct and exclusive ‘Possession ofthe lands 
in question by a declaration of their title, the usual form of relief 
asked for in the Indian Courts in these cases. In the alternative 
they urged that if their claim to Akas poŝsession failed, it might 
be declared that the defendants were entitled to hold the land sub- 
ject to the payment of proper rent for the same. The defendants, 
besides pleading that the lands in suit were accretions to their 
Taluk, urged that the Zamindars were only entitled to renf, but 
not to kķas possession. : 


The District Judge made a decree in the plaintiffs’ favour, sub- 
stantially on the ground that as the defendants had obfained abate- 
ment of rent in respect of the lands that had betn washed away 
by tle river, they had lost all title to the reformed lands. On 
appeal the High Court has taken a different view. „It has held 
in substdhce that having regard to the terms of the contract and 
the conduct of the pagties, the plaintiffs had no right to eject the 
defendants from lands which originally formed ismat 
Algi and had been washed away by the river. They accordingly 
dismissed the plaintiffs’ suit. In their Lordships’ dpinion the 
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learned Judges are right in holding that the lands do not come 
within the provisions of section 4 of Regulation XI of 1825, and 
cannot be claimed by either party as accretions to their respective 
property. The learned Judges of the High Court appear, however, 
to have laid too much stress on the terms of the Xabuliat and 
the evidence of intention deducible from the various proceedings 
in respect of additional rent and abatement of rent. They evi- 
dently felt pressed by an older ruling of the Calcutta High Court 
in Hemnath Dutty. Ashghar Sindar (1). Their Lordships, however, 
do not find themselves in accord with the rule of law expressed in 
that case. They think that the principle applicable to this class 
of cases is correctly enunciated in Mashar Rai v. Ramgat 
Singh (2). 

In the present case there is nothing to show that, by claiming 
or accepting remission of rent in respect of lands washed away 
from time to time by the aétion of the river, the defendants aban- 
doned, or agreed to abandon, their rights to such lands on their 
reformation 7” situ, as is admittedly the case here. The diluviated 
lands formed part of a permanent, heritable, and transferable 
tenure ; until it can be established that the holder of the tenure 
has abandoned his right to the submerged lands it remains intact. 


In the result their Lordships are of opinion that this appeal 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 


This decree, however, will be no bar to any proceeding on the 
part of the plaintiffs authorised by law to recover proper rent in 
respect of the reformed lands. 

Appeal dismissed. 

Morgan Price & Co., Solicitors for the appellants. 

T..L. Wilson & Co., Solicitors for the 1st respondents. 


J.M. P. R 
- (1) [1879] I. L. R., 4 Oal., 894. 
: (3) [1896] I. L. R., 18 All., 290. 
* Sn e a 


CIVIL 


1913 
ARUN 
CHANDRA 
SINGH 
OA 
KAMINI 
KUMAR 


Mr, 
Ameer Ali, 


Bdg HIGH court [A Ed. R. 


HIGH COURT: 


JAGARNATH SAHU (Accused) 


versus 
PARMESHWAR NARAIN (Complainant)? . 


Cods of Criminal Procedura (Act F of 1898), seo. 138—Field over which surplus waler 
flowa from adjoining flelds—Not™ a channel which may be lawfully ue by the publio— 
-Flow of water obstructed. 


A field, which is on a lower level than the adjoining flelds and oval which 
the surplas water of those adjoining fields used to flow into a tank,- even if 
it could be desoribed a channel, is not such a channel] as.had been or -could 
lawfully be used by | the public, and noctiqn cannot be taken under section, 138 
Cr. P. C., for the removal of any unlawful obstruction from it. 


‘Jhannu Singh v. King-Emporor, [1906] ‘A. W. N., 190; and Inre Maharana 
Shree Jaswant Singh V. Fatek Singhji, I, L'R., 22 Bom., 988, referred to. 


Bharosa Pathak v. ties Reser IL L. R., 34 All, 345; and Zafar Nawab v. 
‘Bing-Emperor Is L. R., “B2-Cal., 9:0, ‘distinguished, 


CRIMINAL REVISION against an order of Bhaiya Suraj, Nath 


‘Singh, Magistrate, First Class of Deoria, Gorakhpur. 


The material facts‘ were as follows :—The complainant. filed 
a complaint in the Magistrate’s Court to the effect that the -rain- 
water of the village Deokali,:in which the complainant -lived, 
used to flow through a field’No.:35 ‘to’ the accused’s village ‘Jaraéo, 
and there collect in a ditch No. 40 belonging -to the accused ; 
that the.accused has deepened the ditch taking out earth from it 
and throwing itto Deokali side so as to block the passage of 
rain-water; that this obstruction has caused damage. to the fields 
in Deokali, specially the complainant's field No 53. On these 
facts he prayed for removal of the obstruction. The ‘aecused 
denied that field No. 35 ‘was ever used as a channel, or that he 
ever obstructed the water from flowing in its chafinel. The 
Magistrate took evidence on both sides and came to the conclusion 
that the water of Deokali used to pass through the channel 
marked D in the map as well as through feld No. 4s4nd ortlered 


the alleged obstruction to be removed. . 
* Cr. R. 1688 of 1913; . 


VOL XT) HIGH COURT 249° 


D. R. Sawhny, for the applicant, contended that the Magistrate 
had no jurisdiction to* pass the order that he did inasmuch 
as the case was not one of public nuisance. The matter was 
really one for the Civil Court to decide, the dispute being a private 
dispute, The public were not interested in the matter at all. 

e 1n ro Maharana Shri Jaswant Singhji, v. Fateh Singhji, [1897] 1. L R., 22 Bom., 988; 
Jhannu Singh v. Emperor, [1906] A. W. N., 190. 
The case of 
Emperor v. Bharosa Pathak, [1912] I. L. R., 84 All, 345, 
was wrongly decided. 

J. Simeon, for the opposite party, contended that the obstruction 
did an amount of damage to the whole village Deokali and thus 
the obstruction was one in which the public were interested. 
Section 133 of the Code of Criminal Procedure was, therefore, 
applicable. He relied on 

Emperor v. Bharosa Pathak, [1912] I. L. R., 84 AIL, B45 ; 
Zafer Nawab v. Emperor, [1904] I. L. R., 32 Cal., 980. 
The judgment of the Court was delivered by 


RYVES, J.—Thbhis is an application in revision to set aside an 
order purporting to “have been passed under section 137 ofthe 
Codé of Criminal Procedure. The facts appear to be as follows: 
The applicant Jagarnath Sahu owns afield No. 35 in the village 
of Jaraso. This field i80n the extreme northern border of that 
village. It marches with field No. 52 and a portion of field No. 53 
of village Deokali. It appears that the level of field No. 35 is below 
that of the surrounding fields and the result was that the surplus 
water had flowed in the past over this field into a tank to the 
south of the field in the village of Jaraso. It is said that Jagar- 
nat® Sahu has erected a ġund on the north of this tank and has 
also raised the level of the field No. 35 to such an extent that 
the flood-water instead of flowing into the tank as it used to do, 
is now keld back and thus causes injury to the field No. 53 of 
Deokali in particular and also to some of the neighbouring fields. 
An application, purporting to be made under section 133, was 
filed before the Magistrate by the owner of the field No. 53 in 
Deokali whereupon the Magistrate issued notice to the other 


side. Jagarnath Sahu Showed cause against that order stating: 


that the field was not a channel to which section 133 could 
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possibly apply. The learned Magistrate took evidence in the 
case on both sides and ultimately passed the order complained 
of. It has been argued on behalf of the applicant that the learned 
Magistrate had no jurisdiction, on the facts of the case, to pass 
this order. Under section 133, he could only take action if he. 
was satisfied that an unlawful obstruction required removal from 
a channel which is, or may be lawfully used, by the public. It 
seems to us that even if field No. 35, could be described as a 
channel itis not such a channel .as had been or could lawfully 
be used by the public. If injury has been caused by any tortious 
act done by Jagarnath Sahu, then the persons who have been 
damnified may have their remedy by civil suits. Reliance has 
been placed on the case of Bharosa Pathak and others v. King- 
Emperor (1), and on Zafer Nawab v. Emperor (2). The former 
decision must be taken in conjunction with the particular facts 
of that case. It is not an authority applicable to the present facts. 
The Calcutta case is clearly distinguishable. There the public 
had acquired aright to ford a river at a particular place and 
obstruction to this public right was obviously within the purview 
of section 133 of the Code of Criminal Procedure. A case-more 
in point is that of Jkannu Singh and others v. King-Emperor (8). 
See also Jn re Maharana Shri Jaswant Singhji v. Fateh Singhyi (4). 
In our opinion the learned Magistrate had no jurisdiction. to pass 
the order. We therefore set it aside. S 


M. L. N. l Order set aside. 
(1) (1912) L L. R., 84 Al., 345. (8) A. W. N., 1906, p. 190. 
(2) (1904) I. L. R., 88 Cal., 980. (4) (1897) L L. R., 22 Bom., 988° 
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“FULL BENCH. 


` BINDESRI PANDE AND OTHERS (Petitioners) 


VETSUS 


GOKUL (Opposite seis B 
Agra Tenancy Aci (II of 1901), section 177 (6)—Suit for ejectment in Revenue Court— 
Plaintif denied that defendant entitled to possession as proprietor —Question of 
: propristary tiile—Appeal. 

_ The plaintiff sued to eject the defendant in a Revenue Court on 
the allegation that he (the plaintif) was the occupancy tenant of the plot 
in question and the defendant was his sub-tenant. The defendant pleaded 
that he was in possession not as a anmb-tenant of the plaintiff but 
was himself a proprietor and the plot was his Khud kashi. 


Held, that the plaintiff although not denying that the defendant was a 
so-sharer denied that he was entitled to possession as proprietor and 
a question of proprietary title was in issue in the case within the meaning 
of seation 177 (e) of the Agra Tenancy Act (II of 1961), and an appeal lay 
to the District Judge and not to the Commissioner. 


- , Dal Chand y. Shania and Parma, [1905] 2 A. I. J. R , 176, referred to; Udit 
Tower v. Bithari Pando, [1913] I. L. R, 85 AN.. 621, (B. 0.) 11 A. D. J. R., 
812, over-ruled. 

REFERENCE under section 195%f the Agra Tenancy Act, made 
by H. W. PIKE Esq, Commissioner of the Gorakhpur, Division. 


Suit for ejectment. 


The plaintiff alleged himself to be an occupancy tenant and 
the defendants to be his sub-tenants. The defendants alleged 
that they were the proprietors and were not liable to ejectment. 
The court of first instance (Assistant Collector) decreed the suit and 
ordered ejectment. The defendants appealed to the District 
Judge, ‘who retarned the memorandum of appeal to be presented 
to the Commissioner, He held that no question of propyietary 
title was ipvolved. The memorandum of appeal was, thereupon, 
presented to the Commissioner, who was of opinion thata question 
of proprietary title was involved. He, therefore, made the present 
reference which came before PIGGOTT and RYVES, JJ. who referred 
it to a Full Bench. i 


* Civ. Mis. 456 of 1913, * 
E XII 33 R 
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UIVIL 


1914 


BINDESRi 
` PANDE 


v. 
GOKUL - 


Eichards,0.J. 


Iswar Saran, for the appellants. Section 177 allows an appeal 
to District Judge in cases in which question of proprietary title 
is raised and is in issue in the court of first instance and in appeal. 
In the present case a question of proprietary title was clearly 
raised and was in issue in both courts, Defendant’s possession 
is admitted and the whole question is whether he is a proprietor 
or a sub-tenant, 

A contrary view is taken in , 

Udit Tewari v. Bilhart Pande, [1918] 11 A. L. J. Ra, 8128. C. LR, 
B5 AIL, 521; 
and the ground on which that view is taken is that the defen- 
dants could not sue in civil court if they had occasion to go there 
and ask for a declaration of their proprietary right. One of the 
Judges who decided the above-named case took a contrary view in 
Kalyan Maj v Samand, (1913) 11 A. L. J. R., 118 
and there he followed an earlier ‘case 
Dalohand v. Shamla, [1905] 2 A. L. J. R, 176. 
The respondent was not represented. 
The judgment of their Court was delivered by 


RICHARDS, C. J.—This is a rélevenee from the Commissioner 
of Gorakhpur under section 195 of Act II of 1901. The plaintiff . 
sued in the Revenue Court to recover possession of a certain plot 
of land. He alleged . that he was the occupancy tenant of the 
plot in question and that the defendant was his sub-tenant. The 
defendant pleaded that he was in possession of the plot ; not as the 
sub-tenant of the plaintiff but that he was the proprietor and that 
the plot in question was his AAud asht, The Assistant’ Collector 
of the First Class decreed the plaintiffs claim. The defendant 
appealed to the District Judge. The District Judge held that no 
question of proprietary title was in issue and that accordingly no 
appeal lay to him. The memorandum of appeal was returned for 
pgesentation to the proper court. It was then presented before 
the Commissioner who has made the present reference, 


I” our opinion a question of proprietary title was in issue in the 
court of first instancg and. was also a matter in issue in the appeal 
within the meaning of section 177. Most distinctly the défendant 
alleged that he was the proprietor and that he was in possession 
as such of the ‘plot. The plaintiff may have, been prepared to 
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admit that the defendant was a co-sharer but he denied that he 
was in possession as proprietor alleging that he himself was the 
occypancy tenant and that the possession of the defendant was 
\ asa sub-tenant tc him. In the case of Dal Chand v. Shamia and 
Parma (1), a Bench of this Court of which one of us was a member 
took,the view that clause (e) of section 177 applied and that an 
appeal lay to the District Judge. However in the case of Udit 
Tewari v. Bilhari Pande (3), a contrary view was taken although 
the facts were identical. The learned Judges say “ We cannot see 
that the defendant’s title as proprietor was ever denied by the 
plaintiff. Certainly the latter never claimed to be himself the 
proprietor of the land in dispute, or to have any right in the same, 
other than the right of an occupancy tenant.” It is true, 
in the present case, the plaintiff did not claim to be proprietor and 
the question whether the plaintiff or the defendant was the pro- 
prietor did not arise; but section*177 provides for an appeal to 
the District Judge when any question of proprietary title has been 
and is in issue. The plaintiff denied that the defendant was 
entitled to possession as proprietor, though he did not deny that 
he was a co-sharer. The importance of the case is to have a settled 
, practice. We think that the language of the clause is wide 
\ énough to include a case like the present where one party claims 
‘actual possession as proprietor and the other side disputes such 
claim and that under the circumstances an appeal lay to the District 
“udge under section 177 clause ie) of the Tenancy Act. We accord- 
ingly direct that the memorandum of appeal be returned by the 
Commissioner and the same be receivéd by the District Judge, who 
{shall proceed to hear and determine the same according to law. 


~ 


\ This is our answer to the reference. The costs of this reference 
ill abide’ the result. l 
MLN ` Memorandum of appeal returned.. 
l i l ) D95] 2 A Le J. Ra, 176. 
a (19:3) f L. Ra 35 All, 691. 
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KING-EMPEROR 
VErSus 


PIARE LAL.* 
Agra and Oudh Municipalities’ Act (1 of 1900), Chapter VIL, section 147—Protete 
tion for disobedience of notice—Validity of the notice to be considered. 


No one can be convicted of disobedience of a written notice of a Muni- 
cipal Board for demolition of certain constructions unless the court is 
satisfied that what he had disobeyed is a notice lawfully issued by the Board 
under the powers conferred upon it by the Municipalities’ Act. 


Chhotey y. Municipal Board of Luoknow, 9 O. C. 29; Queen-Emprese V. Jasoda- 

nand, I. L. R., 20 AIL, 501, referred to, 

CRIMINAL REFERENCE made by H. G. S. e Esq., District 
Magistrate of Cawnpore. 
R. Malcomson (Assistant Government Mas: for the 
Crown. 

The opposite party was not represented. 

The judgment of the Court was delivered by ‘ 


RyYvES, J—This is a reference by the District Masistiate of 
Cawnpore under the following circumstafices:—A written notice was 
served on one Piare Lal by the Municipal Board of Cawnpore order- 
ing him to pull down a chhayja recently built by him on the eastern 
side of his house and also to demolish a do-manzi/a on the western 
side within one week. He didnot do soand was charged in 
consequence under section 147 of the Municipalities’ Act (Act I 
of 1900). He admitted receipt of this notice but stated *that he 
had not constructed any building without permissien but that he 
had made ordinary repairs. No further evideace was tendered on 
behalf of the prosecution. The Bench trying the case held that 
no offence had been proved against the accused and discharged 
him. “The District Magistrate moved this Court suggesting that 
the validity of the nofice issued by the Board was one which could 
only be questioned under section 152 of the Municipalities’ Act, and 
that not having been so questioned it “was not open to the accused 


- e 


# Cr. Raf. No. 1281 of 1913. 
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to attack its validity in a Criminal Court in defence of a charge 
under section 147. Whgt he was exactly charged with in this 
case was disobedience of a written notice lawfully issued by the 
- Municipal Board under the powers conferred upon it by Chapter VII 
of the Act. It seems to us that before any one can be convicted 
- of ari offence under this section the court must be satisfied that 
what he had disobeyed was a notice lawfully issued by the Board 
‘under the powers conferred upon it by the Act. This was held in 
Chhotey v. The Municipal Board of Lucknow (1), by oneof us. It 
seems also to be in conformity. with the principle laid down by a 
Bench of this Court in Queen-Empress v. Jasodanand (2), Let the 
‘papers be returned. 25 eck 
os i À (1) [1905] 9 O, C., 29. 
_ (2) [1898] I. L. R., 20 All, 501, 


KING-EMPEROR 
; versus 
: 7 GUR DAYAL*, 


Code bol Criminal Procedyre (doi F of 1898), sections 438 and 499 (6)— Order of 
acquitial— Reference by District Magisirate— Biyhi of appeal against acqinttal 
— Revision— Practice of.the High Court. 
Itis against the practice of the High Court to interfere in revision with 
orders of acquittal where reference has been mads by the District Magis- 
trate. Right of appeal against orders of acquittal is vested in the Local 
Government and not in the Distriot Magistrate. It is only open to him to 
ə move the Local Government to file an-appeaL 

- Tiy ihe matter of Shaikh Aminuddin, I. L, R., 24 AH., 846, and Emperor Y. 

* Ranadhin, I L. B., 25 All., 128, referred to. 


CRIMINAL REFERENCE, .made by P. Harrison Esq., District 
Magistrate of Bareilly. z 7 . 


R. "Malcomson (Assistant. Government Advocate), for the Crown, 
The opposite party was-not represented, 


, The facts appear from the folldwing otda of the District 
Magistrate, J 
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My attention has been drawn to this case as the acquittal 
order appears to have been passed upon insufficient grounds, 


The. police laid a charge of theft’ against Gur Dayal in res- . 
pect of certain pieces of wood which were alleged to have been 


- stolen from one Joti, and which had been recovered very shortly 


afterwards from Gur Dayal’s house. 


The case was put up in the ordinary course before Mr. Gopi 
Ballabh, Tahsildar of Aonla, who is a Third Class Magistrate. That 
officer after recording the evidence for the prosecution and examin- 
ing the accused- formed the opinion that the offence, if any, of 


Penal Code and not having’ jurisdiction to enquire into that 
offence he referred it to’ the Sub-Divisional Magistrate (Pandit 
Ganesh Prasad) to whom he is subordinate. In so doing he quot- 
ed section 349 of the Code of Criminal Procedure, which is not 
applicable to the case.. The section under which action should 
have been taken was section 346. 


Pandit Ganesh Prasad on receiving the case proceeded to put 
some further questions to the accused, asking him among other 
things, whether he wished the evidence heard again, and then 
framed a charge under section 379 of the Penal Code. After hearing 
some witnesses as to the a/#b2 set up by the accused he wrote “a 


judgment of acquittal. : ° 


-Pandit Ganesh Prasad seems to have assumed that the order 
submitting the case to him was a, reference under section 349, 


the section quoted by the Tahsildar. 


The order was evidently not a legal order under that section 
for the Tahsildar had not framed a charge, nor had he heard the 
evidence for the accused, nor had he expressed any opinion that 
the accused was guilty of any offence, nor had he suggested that ‘ 
he could not inflict an appropriate sentence. That is to say, all 
the necessary preliminaries fora reference under.section 349 of the 


thinking the charge should have been laid under section 411-of the- 


Penal Cade, and that’ he had’ in’ bis mind ‘section’ 346 of. the . 


Crimirtal Procedure Code, he quoted section 349. s 


which Gur Dayal was guilty, was one under section 4II of the ~ 


Criminal Procedure Code were wanting. From the wording of the _ 
.Tahsildar’s order ft is clear that-he felt he had no jurisdiction, while 


Vou. xi} .. Fan. covkt ob} 


I think, therefore, that Pandit Ganesh Prasad ought clearly to 
have treated the case as if it had been submitted to him under 
section 346 and proceeded to try the case. It was not sufficient 
to ask the accused if he wished to have the prosecution witnesses 
examined again and the fact that Pandit Ganesh Prasad did so 
and acted upon the evidence recorded by the Tahsildar when the 
accused did not demand the attendance of the prosecution witnes- 
ses appears to me to indicate still further confusion in his mind 
as to procedure. Possibly he had some idea that section 350 of 
the Criminal Procedure Code applied to the case, but it obviously 
does not, 


I think, therefore, that the order of acquittal was arrived at after 
an insufficient and illegal trial by Pandit Ganesh Prasad. It is very 
possible that he may have been misled as to the character of the 
prosecution witnesses whom he had not seen, and that he might 
have been convinced of the identity of the wood which formed 
the subject of the case had he,heard the descriptions of it himself 
and actually seen it. He does not appear to have done either. 

I, therefore, propose to submit the record, through the office of 
the Sessions Judge to the Honourable High Court with a recom- 
mendation that the acquittal be set aside and that a new trial 
by a competent Magistrate be ordered. 


The following judgment was delivered by 


PIGGOTT, J.—It is against the practice of this Court to interfere 
in revision with orders of acquittal. I may refer to the cases, Jn 
ethe matter of Shaikh Aminuddin (1), and Emperor v, Ramadhin (2). 
In both these cases the reference was made by the District Magis- 
trate. I may refer also to clause 5 of section 439 of the Code of 
Criminal Procedure ; of course the right of appeal is vested in the 
Local Government and not in the District Magistrate, but it is 
always open to the District Magistrate to move the Logal Govern- 
ment to file an appeal. I think it would amount to something 
very Hke an evasion of the provisions of the section above referred 
to if this Court were to make it a practice to entertain applications 
in revision like the present. Let the fecord be returned. 


Record returned, 
- a 
(1) [1902] L L. B.,-24 All., 345. (2) [1902] L L. R., 2E AIL, 128, 
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' aa LAL 
<i, Versus. 
_KING-EMPEROR *, 


` Income Tax dot (Hof 1886); sections 35 and 36—Proseoution for making false statement 


not to be ordered except: at the instance of Collector—The form of the order to 
indicate that it has been passed by the Collector. 

A person who has committed an offence under section 35 of the Income 
‘Tax’ Act cannot be proceeded against except at the instance of the Colleetor 
and where it does not appear from the order that it was passed by the 
officer concerned in his capacity as a Collector, it is not legal. 


CRIMINAL REVISION from an order of J.C. Smith, Esq., District 


. Magistrate of Azamgarh. 


Satya Chandra ame cand Surendro Nath Sen, for the ap- 
‘plicant. 


Lalit Mohan Banerji (Government Pleader), for the Crown. 
The following judgment was delivered by 


RYVES, J.— —This is an application to revise an order which runs 
as follows. “The prosecution of Pandit Bankat Lal under section 
177 of the Penal Code read with sections 35 and 36 of the Income 
Tax Act is sanctioned. The case will be tried by the Sub-Divi- 
sional Magistrate of P. Muhammadabad.” 


There is no ‘heading to this document and there is nothing to 
-show in what capacity Mr. Smith passed the order. The docu- 


. ment, on which this endorsement is made, is also without he&iding 


and is signed by one A: K. Md. Zubair. è 


As far as I can gather from the papers fròm this record, it 
‘appedrs that a firm of Nathu Ram Deokinandan carry on a branch 
of their business in the’ Azamgarh district. Pandit Bankat Lal is 
apparentfy in charge of the main branch, whether he is a- partner 
or a mere servant does npt appear. Pandit Bankat Lal made some 
return for the purposes of the income » tax purporting to shew the 
., profits of the branch at Mau. F 


i * Or. Rev. No. 898 of 1913, - -> oo 
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“The teport on which’ Mr. Smith’s order is endorsed purports to CRIMINAL 
show that the return furnished ` by Pandit Bankať Lal does not 1918 
* accurately shew the income of the branch at Mau. BANKAT LAL 


I gather that it is believed that Bankat Lal has committed an EMPRROR 


offence under section 35 of the Income Tax Act. If this is so he Byves, J. 
° cannot be proceeded against except at the instance of the Collector 
under section 36 of the Income Tax Act. There is nothing to 
show that Mr. Smith’s order was passed as Collector; the whole of 
that order could not have been passed as Collector but only in his 
capacity as District Magistrate. 
On the face of it the order appears not to be legal. I, therefore, 
set it aside. 
It will be open to the Collector to institute proceedings ac- 
cording to law under the provisions of the Income Tax Act. 
Order set aside, 
e 
. SARVI BEGUM ee) OVIL 
' versus 1914 
= TAJ BEGUM (Judgment-debtor).® January, 83. 
Code of Civil Procedure (Act F of 1908), Order 81, rules 35(8), 95 and 96—Sale of Ryves, J. 
Specified undivided share in a house in exeoution of a decree—Effective possession. Pragort, J. 


Order 21, rule 96, Civil Procedure Oode, has no application to a caso where 
an auction-purchaser, of the juðgment-debtórs specified undivided share in 
a house, the rest of which belongs to a person not a party to the ocase, 
applies for delivery of possession by ejectment of the judgment-debtor. 

The proyisions of Order 21, rule 95, Civil Procedure Code, may be read 
with those of Order 21, rule 35, clause (3), Civil Procedure Code whenever it 
is a question of* giving effective actual possession of an undivided share 
either to a deoree-holder or to an-auction purchaser under a decree. 
EXECUTION FIRST APPEAL from a decree of Pandit, Mohan 


Lal Hukku, Subordinate Judge of Meerut. 


The facts are these : 


Sarvi Begum obtained æ simple money decree on August, 28, 


me aan Taj Begum, her sister, and in exe@ution of that decree 
vo * E. F. A. No. 110 of 1918. 
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got Taj Begum’s share attached and `putyp to sale and purchased 
it on June 24th, 1912. Qn October 9th, 1912 she applied to. the 
court for possession of the southern portion of the house stating 
that Taj Begum lived in that portion and the other co-sharer 
Sahebzadi Begum occupied the other portion, On the 11th Decem- 
ber, 1912 the court ordered the Amin to deliver possession to 
Sarvi Begum: by ejectment of Taj Begum. When the Amin went 
to deliver possession Taj Begum objected that as she held an 
undivided share in the house the decree-holder, Sarvi Begum was, 
not entitled to actual possession but only to formal possession.. 
The Amin submitted this objection of Taj Begum to the court 
which ordered that as the property was undivided actual possession 
could not be given, but only such formal possession as Order 21, 
rule 96 allowed. i 
The decree-holder appealed. 


Peary Lal Banerji, for the appellant. The decree-holder having 
stated that Taj Begum was living in a defined portion of the 
house was entitled to get Taj Begum ejected from it. It was not 
open to Tej Begum to plead the right of her co-sharer as she was 
not concerned with any question which might arise between her 
co-sharer and Sarvi Begum. Order 21, rule 96 could not possibly 
apply as the particular portion of property over which possession 
was sought was not in the possession ofea tenant nor was any 
other person entitled to it, the other co-sharer Sahebzadi Begum 
having laid no claim to it. Therefore the court was bound to 
proceed to order possession to be delivered according to the pro- 
vision of Order 21, rule 95. . 

[PIGGOTT, J. referred. to Order 21, rule 35.] 


That section in its terms applied only to decrees for possession 
but the analogy might be extended to the present case, All that 
Sarvi Begum wanted was that Taj Begum should be ejected and 
that*she be given possession jointly with Sahebzadi Begum. 


_ No one appeared for the respondent. 


The judgment of the Court was delivered by 


PIGGOTT, J.—The appellant Musammat Sarvi Begum purchas- 
ed.at auction the right of Musammat Tej Begam, which antounted 
toa specified undivided share (136 out of 192, Sthams) ig a certain 
house, The rest of the.house belonged to .Musammat Sahebzadi 
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Begum, who is not a party to this proceeding. The judgment- Orv 


debtor, Musammat Taj Begum seems to have been endeavouring 1914 
to obstruct Musammat Sarvi Begum and to. prevent her from SARV Beau 
obtaining effective possession of what she purchased. The court Tas n 
below has ordered possession to be given under Order 21, rule 96 ate 
of the Code of Civil Procedure. But this rule has clearly no appli-  Pssott J. 
” cation to the facts of the present case. Musammat Sarvi Begum is ` ` 
entitled to effective possession of what she purchased, namely, the 
undivided share belonging to Musammat Taj Begum aforesaid, 
The provisions of Order 21, rule.95 may be read with those of 
Order 21, rule 35 clause (2), whenever it is a question of giving 
effective possession of an undivided share either to a decree-holder 
or to an auction-purchaser under a decree. We amend the order 
of the court below by directing that actual possession be given to 
the appellant, Musammat Sarvi Begum, in accordance with the 
provisions of Order 21, rules 35 and 95. The appellant will get 
her costs of this appeal. a 

- Order. modified. 


a ACM, 


“ORIMINAL 
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January, 9. 


Knox, J. 
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GOVIND SAHAI AND ANOTHER’ 
VETSUS 


KING- EMPEROR®, 
Code of Criminal Procedure (dot.V of 1898)—1ransfer— Magistrates. duty to call * 
. witnesses— Practice — Expenses of wiiness to be. realised before issuing SUMMONS. 


The Magistrate trying a case is bound by law to hear those witnesses ‘uly 
whose list is sent up by the Police along. with the case and as soon as the 
witnesses produced in support of the case have been heard the Magistrate 
is then to ascertain the names of the persons likely to be,acquainted-with thé 
facts of the case and shall summon to give: evidence before himself.only such 
of them as he thinks necessary. He is not bound by law to and should not, 
save in very exceptional cases, call the other witnesses that the police or 
any one else may from time to time choose to produce, | 


Held further that when a Magistrate i is of opinion that expenses for calling 
witnesses should be charged from parties he should realize the 9 Senne 


before issuing the summons. : = 

CRIMINAL MISCELLANEOUS application for transfer ofa case 
under section 526 of the Criminal Procedure Code, pending in-the 
Court of Babu Jai Narain, Magistrate First Glass of Meerut. 

Satya Chandra Mukerji, for the appellants. 

W. Wallach (Officiating Government Advocate), for the Crow, 


The following judgment was delivered By 


KNOox, J.—This is an application for transfer. Two persons 
Govind Sahai and Babu Ram have been sent up by the police as 
persons to whom section 110, Criminal Procedure Code, is applicable. 
The case came before Babu Jai Narain, Magistrate pf the First Class, 

on the Ist of November 1913. It remained with him until the 22nd 
of December 1913, and the case had proceeded only this far, fhat a 
large number of witnesses for the prosecution had beer’ examined, 
and some of them cross-examined, and the witnesses for the defence 
still remained unheard. The application now is that these proceed- 
ings be transferred from the Court of Babu Jai Narain to the Court 
of any other competent Magistrate in the same district of Meerut 
or any other district. The contention is based upon section 526 
(4), clauses (a) and (e) of the Criminal Procedure Code. It cęrtain- 
- ly has not been made to appear to me that a fair and impartial i ine 

¢* Cr Mis. No. 374 of 1918, 


vou. kn]. mièi Goth às 
quiry or trial cannot be had in the Court of Babu Jai Narain. Had 
this been the only matter hinted at, I would have refused the order 
of transfer. But the whole procedure adopted by Babu Jai Narain 
as it appears from the order-sheet shows a deplorable weakness on 
the part of this Magistrate. It is much to be feared that if it re- 
mains in his hands, it will be some months before this case is 
brought to a close. It is never the intention of the Code that proceed- 
ings under Chapter VIII should be thus long drawn out. I do not 
know under what section the police arrested Govind Sahai and 
Babu Ram in this case. But I am not concerned with that. The 
police had every opportunity and should have carefully considered 
before they entered on proceedings under section 110 of the Crimi- 
nal Procedure Code that evidence was forthcoming against these 
two persons. . Along with these two persons they sent up either 
in actuality or on paper no less than twenty witnesses. Now if 
Govind Sahai and Babu Ram,are persons who by habit commit the 
various offences mentioned in section 110 of the Code of Criminal 
Procedure or if they are so desperate and dangerous as to render 
their being at large without security “hazardous to the community 
this fact should undoubtedly appear from the evidence of twenty 
witnesses, and indeed? it seems to me that that number i is too large. 
The question in issue, is a question of habit and, must be kúown 
and ought to .be an issue on which 10 or 12 respectable wit- 
nesses could give definite and clear evidence. I am not of course 
pronouncing either.one way or the other as to the character of 
these men. But if they cannot be brought within the provisions 
of section 110 by the evidence of respectable witnesses to the num- 
ber bf ten or twelve, they will not be brought within the provisions 
of that section by the evidence of fifty witnesses, and I find from 
the erder-sheet that no less than fifty-one witnesses have already 


been- examined against these two persons. Ifthe Magistrate had 


consulted his Code of Criminal Procedure and dealt with the case 
firmly, he should have stopped it as soon as the twenty witnesses 
mentioned by the police had been heard. He is bound by law to 
hear those witnesses and cannot escape from it. Bug he is not 
bound by law to hear one witness beyond twenty or twenty-one, 
The law clearly lays down that after the witnesses produced in sup- 
port ‘of the case have been heard, the Magistrate is then to ascertain . 


‘the names of persons likely to be acquafatedywith the facts of the 
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case and shall summon’ to give evidence before himself énly such of 
them as he, the Magistrate, thinks necessary. He is not bound by 
law to accept a list thrown to his head from time to time by the 
police or by any one else, and it would be well if the Magistrate 
bore this more clearly in mind. The length to which cases are 
spin out threatens to be a danger to the administration of justice. 
The Magistrate having recorded the evidence of fifty-one witnesses 
in support of the one side, he has apparently no difficulty in grant- 
ing summonses fortwo hundred witnesses on the opposite side. 
This shows to what a length case of this kind can be prolonged if the 
Magistrate is not firm enough to steer his bark close to the boun- 
daries laid down by the law. I understand from the learned 
Counsel who appears for Govind Sahai and Babu Ram that if this 
case goes to another court his clients are prepared to accept thé 
evidence as it stands: subject to’ cross-examination of some of the 
witnesses. It is to be“hoped thatethe Magistrate to whom the 
case will go will carefully study the law and be firm in the question 
of allowing cross-examination. , He must allow it within the limits 
of the'law. He is not’bound to arid should not save in very ‘éx- 
ceptiorial cases, allow it beyond such limits. Witnesses have their 
rights arid the Code does not intend: them to be harrassed arid 
inconvenienced as tod often happens to be the case. Ido not ktiow 
how the Magistrate’ has come ‘to the issuing of surimonseés before 
he need have considered that question at ‘ll I gather from an’ 
order on the order-sheet that’ the court has summoned’ witnesses 
without seeing that the éxpenses necessary for those witnesses have 
béen deposited before the summonses have been issued. Wherea 
Magistrate is of opinion that he ought to take expenses, it is only 
common sense that he’ should realize those expenses before he 
issues the summonses. In the hope that this case will now ind 
its way to a Magistrate who in the ends of justice will fix definite , 
dates giving his undivided attention to this case and not dllow 
himself. to be drawn to one side or the other ‘by extraneous or 
irrelevant matters I direct that this case be ‘removed from'the file 
of Babu ‘Jat Narain,’ Magistrate of the First Class to the file of” the 
District’ Magistrate; Meerut, who will: either try the case: ‘hiniself: ór 
seethat it is‘ntade over’ “tol some " other Magistrate in ‘the District 
ty the: ‘dame, + seats à? a Ee ; 
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KING-EMPEROR Canaan, 

; versus . ‘ 1914 
RAM CHANDER.* 74 February, 6. 


Penal Code (Act XLP of 1860), sections $61,868 and $66—Minor girl leaving her guar- Homa Epa 
dian of her own free will—Not induced by force or deceit— Whether ahd ioon: or  BANERJI, J. 
kidnapping, 


Where a girl under sixteen years of: age left the guardianship of her hus-: 
band and father-in-law of her own free will and not for the first time and 
after that stayed with the accused quite voluntarily and without any 
force having beeu exercised or deception practised upon her, held, it did- 
not amount to taking or enticing the girl out of the Keeping of her lawful, 
guardian nor did it amount ‘to compelling her by foree or inducing her by ` 
deceitful means to go from any: lace, and it -was- not an offence within the 

- meaning of sections 861, 362 and 366, of the Indian Penal Code, 


GRIMINAL APPEAL by the Local’Government from an order of 
acquittal passed 7 T R. G. moe Esq, Sron Judge of Mirza- 
pur. ie 

W. Wallach (Officiating Government Advocate), for. the Crown, 

The accused was not represented, f 

The judgment of the Court was déliveeed by 


the acquittal of Ram Chander of an offence under section 366 of 
the. Indian Penal Code. It appears that a young woman under 
sixteen years of age,of the name of Gutri, ran away from her 
father-i in-law’s house. She was met by the accused, who is a 
Brahmin, and she spent a few nights in a lodging-house at Benares 
with the accused. From thence they removed to Mirzapur when 
the girl apparently became dissatisfied and made complaints which 
led to the arrest of the accused. The girl was examined at’length 
and the learned Sessions Judge was of opinion first that she had 
left the guardianship of her husband and father-in-law of her own 
free will and not for the first time. Secondly, that she stayed with 
the accused quite voluntarily and that her staying and going with — 
him. wes not the result of force exercised or deception practised, ` 
; é * Çr. App. No. 449 of 1912, 


i 
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We think that for the purposes of the present appeal we ought to 
assume that the conclusion which the learned Judge arrived at on 
questions of fact arequite correct. The question then is, was an 
offence under section 366 committed? The section is as follows :— 
“Whoever kidnaps or abducts any woman with intent * * a 
The expression “kidnap” is defined by section 361 as follows: 
“Whoever takes or entices any minor * * ® out of the keeping of 
the lawful guardian of such minor.” . Section 362 thus defines the 
expression “abduct”, “Whoever by force compels or by any 
deceitful means induces any person to go from any place.” It is 
clear on the finding of fact of.the court below that there was no 
“abduction” in the present case. Can it be said that the accused 
“took or enticed” the girl out of the keeping of her lawful guar- 
dian. On the admitted facts.the leaving and the removal out of 
the keeping ‘of the lawful guardian was the act of the girl herself 
long before she met the accused. We think that it would be 
straining the plain meaning of the words of the section if we held 
that under the circumstances*of the Present case the offence of 


“kidnapping” had been committed. We need hardly point‘ out- 


that the case would be very different if the girkhad been going ona 
visit or message or any such like occasion. We dismiss the appeal. 
The accused if in custody will be released. If he is on bail his 
bail bonds will be discharged. 


Appeal dismissed, 
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l a USHYA AND ANOTHER (Defendants) Cıvıl 
_ versus : 1914, 
MAN GALA AND ANOTHER (Plaintiff $ February, 17. 


Birt Jijmani—Sweopers—Jarobkashi—Birt eens a well-known form of tennve— RYVE8,0J, 
‘How proved. 


The plaintiffs sued the defendants for ownership and possession of birt 
Jjmani to perform the services of sweepers in a particular locality. The 
defendants pleaded that they themselves were biri-dars and had been 
performing the services of Jarobkashi for more than sixty years. 


Held, that fifjmani iris are n well-known form of tennre in this anne: 
Badri v. Mulloo, (1905)8 O. C., 389, referred to. 


Held further, that where a elajm to biri jijmani is put forward the plaintiff 
must prove either a grant or else some custom or such long-continued 
possession a8 raises the presumption of a lost grant. 


Ranasatomy Aiyar v. Venkata: Achari, [1863] 9 M. I. A., 844, referred to. 
SECOND APPEAL froma decree of Babu Bans Gopal, Additional 
Subordinate Judge of Agra," ee a decree of Babu Raja Ram, 
Munsif, i 
C laim for recovery of | possession. 
“The material facts appear from the judgment, 
The court of first instance dismissed the claim. 
“Lhe lower appellate court’ reversed the decree, 
Defendants appealed.” ` 
Shiam Krishna Dar, for the appellants. 
Nihal Chand, for the respondents. 
At fhe, first hearing the following issue was remitted :— 


Have tha plaintiffs as asserted by them received from the 
defendants, one-half of the income of the drt jijmaniin Tundli? 
If so, since when, and till when, ard how much ? x 


- On return of the findings the following judgment was deli- 


vered by =: 


_RYVES, J.—The plaintiffs- rapona eame into court on the Ryves, J, 
allegation that they :were „Owners in possession of one-half of the 


LA A E in the entire mauza.of Tundli; that the defendants 
Fans - ; a. #9. A. No. 1551 of 1912, : 
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are in possession of half of the said dzrt on condition that they 
paid half of its income to the plaintiffs; ‘and that the defendants 
have all along been paying half the income of the said dir¢ to the 
plaintiffs, but ceased doing so in the month of February, 1912. 
The plaintiffs claimed possession of the said dir¢ and Rs. 30, their 
share of the income for the two months before suit. Icannot find > 
the term jarobkashi in Fallon’s Dictionary, but it seems to be a 
somewhat grandiloquently coined word to express the ordinary 
services performed by sweepers. The defendants denied all the 
above allegations and, therefore, put the plaintiffs to proof of their 
case. They stated that ever since the construction of the Railway 
Station at Tundla (which is contiguous to Tundli), about sixty 
years ago, they and their ancestors had been employed as sweepers 
on the road from the Railway Station to a particular bungalow 
and that ever since they have been doing the work of sweepers 
on the said road and in the agar which has grown up since the 
advent of the Railway, with the consent of the owners and posses- 
sors of the houses. They deflied that they had ever made any 
payment to the plaintiffs. The court of first instance dismissed 
the suit holding that the plaintiffs had totaly failed to prove that 
they were the owners of the éz7¢ in dispute or that the defendants 
were in possession of it with their permission. On appeal the 
lower appellate court found that it was proved that the dirt jij- 
mani of Tundli Bazar belonged to the plaintiffs and that they had 
been in possession within twelve years and decreed the suit giving 
the plaintiffs a decree for possession of half the said dir¢ and also 
for a sum of money. It seemed to me necessary, even assyming 
and taking it for granted that the plaintiffs had established their 
birt rights (vide my remand order, dated the 12th of June, 1913, 
which should be read with this judgment), in order to decide the 
suit to send down an issue to the lower court to have it determin- 
ed whether the plaintiffs had ever received one-litalf of the income - 
of tHe dirt jiņnani, and if so, since when, and up till when, and how 
much ; and I gave the parties an opportunity of producing such 
additional evidence as they wished, as this point did not appear 
to have been gone into by either of the courts below. My object 
in sending down this issue was to ascertain if there was any truth 
in the plaintiffs’ statement, that for many years before the suit 
and up to within tfo months prior to its institution, the defendants 
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had regularly paid one-half of their earnings to the plaintiffs, I 
think, in any case, howéver, that the suit may be decided on a 
short point. The plaintiffs’ case is that they are dirt-dars and they 
claim possession as such. The defendants denied the plaintiff's 
assertion, and the plaintiffs were, therefore, bound to prove that 
„ they were the dirt-dars, as the very foundation for their case. 
Jijmani birts are a well-known form of tenure in this country. A 
somewhat similar case came before a Bench, of which I was a 
member, in Oudh Behari and others v. Mulloo(1). There a family 
of malis attached to the temple of Sitlaji, claimed that for a hundred 
and fifty years since the temple was built, the family from which 
they had descended had ‘continuously swept the temple and 
performed other services and had a right to receive certain offerings, 
They had recently been obstructed, and asked for a declaration 
of their rights. Their suit was decreed on the findings of fact 
arrived at by the lower courts. In all these cases where such a 
claim is put forward, it seems to me, that the plaintiff must prove 
either a grant or else some custem or such long continued 
possession as raises the presumption of a lost grant. In the 
case of Ramaswamy diyar and others v. Venkata Achari and others 
(?), their Lordships’ of the Privy Council say at page 384“ Upon the 
whole’it is their Lordships’ opinion that the evidence, though it 
may establish that the Arya community has existed as part, and 
a principal part; of the hierarchy of this Pagoda..and its depen- 
dencies from a period of remote antiquity and that the appellants 
may be taken to be the actual representatives of that community, 
fails to show, either by documentary proof of its origin, or by 
such proof of long and uninterrupted usage as in the absence of 
a documentary title will suffice to establish a prescriptive right, 
the existence at any time of the original and exclusive privilege 
which the appellants have made the foundation of their title.” 

The lower appellate court seems to have assumed that because 
the plaintiffs say that they hold a dirt and that it has been ptoved 
that the father and mother of the plaintifis did the work of sweep- 
ers in the dasar of Tundli that therefore they are dirt-dafs within 
the well understood legal meaning of the term, Accepting every 
word of the plaintiffs’ evidence as true it seems to me to establish 


(1) [1905] 80. C., 389. 
3 (2) [1863] 9 M. I. A., 344. © 
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nothing more than this that when the East Indian Railway was 
advanced aş far as Tundla which became an important Junction, 
a bazar was built in the village of Tundli which adjoins it, This 
was probably soon after the Mutiny. One ofthe sweepers who 
was employed to sweep the road and shops was the father of the 
plaintiffs. He died, and his widow owing to the tender age of 
the two plaintiffs could not do.the work and the defendants ‘did ° 
it. The plaintiffs say that they did it under a private agreement 
with the plaintiffs? mother. This the defendants deny. Admittedly 
the defendants are doing the work now and. have . been, on. the 
plaintiffs’ own showing, doing it from a very long time.. According 
to the findings of fact on remand, they (the defendants) have 
never paid the plaintiffs anything. I donot think it can þe held, 
that the plaintiffs or their father. had ever acquired any “irt” 
all. They have not attempted.. to show. its origin and, on rat 
own showing they have not been performing the service for. many 
years. I hold there is no, evidence on the record which could 
legally enable the lower court fo hold that the predecessors of the 
plaintiffs were “ d:rt-dars” as that term is. understood in Jaw... dn 
my opinion the court of first instance. was right. I, therefore, set 
aside the decree ọf the lower appellate | court and, „restore that of 
the Munsif with costs: oe) soine tect nsi a aiene 
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REBECCA STEWART (Plaintif) 


VEYSUS ° 
DEBI PRASAD (Defendant).® 


Practigo— Civil revision—Provincial Smak Cause Courts Act (IX of 1887), section 36 — 
Kvidence—Reriew of—Finding of fact, interference with—Mausier and servani — 
` Principal and agent. 


Case in which the High Court acting under section 25, Provincial Small 
Cause Court Act, considered the evidence, admitted an affidavit to explain 
“the deposition of a witness recorded by the Judge below and reversed a 

; 2 finding: -of fact arrived at by him. 


“Whete a sérvant ofthe plaintift conveys an order for work ‘to be done 
to the plaintiff under instructions from -the defendant the latter is liable 
to pay. for the work after it has been done. 


CIVIL REVISION from an order of Babu Shiva Prasad, Judge 
of the Court of Small Causes, So 


; “Plaintiff SRN to regover Rs. 353 -on account-of four printing 
orderg-executed by “her. The defendant denied: having . given 
two of these orders. Plaintiff's witness, Jai Narain Bajpai admit- 
ted that he had given. those two orders. The court (Court of 
Small Causes) accordingly found that Jai Narain Bajpai was 
liable for these two orders, and not the defendant. Plaintiff 
applied in revision to the High Court. In the High Court 
plaintiff filed an affidavit sworn by Jai Narain Bajpai in which he 
stated that he had given the two orders under the instructions of the 
defendant,and that he had stated this fact in his deposition before 
the Judge of the Court of Small Causes. No counter-affidavit 
was filed. 


a: £ e 
E. A. Howard, for the applicant :—The affidavit of Jai Narain 
Bajpai shows that he acted merely as the defendants ae 
piece in conveying the defendant’s orders to the plaintiff ; 
further shows that this fact was stated by him before the a 
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court. The defendant was, therefore, liable for these two orders, 
and the lower court acted illegally if exonerating him. This 
is a proper case for interference under section 25 of the Provin- 
cial Small Cause Courts Act. The scope of that section is much 
wider than that of section 115 of the Code of Civil Procedure. 
I.rely on the cases of 

Turner v, Jagmohan Singh, [1905] I. L. B., 27 All, 581. 

MoCarron v. F. Welti, [1904] I. L. B., 27 All, 192. 

A. P. Dube, for the opposite party :—On the evidence produced 
before him the Judge of the Court of Small Causes arrived at the 
finding of fact that the two orders in question had been given by 
Jai Narain Bajpai and that the defendant was not liable for them. 
This finding of fact should not be interfered with in revision. 
There was a clear issue on this point and there is a clear finding ; 
and there is evidence on the record to support this finding. Under 
such circumstances the High Court does not interfere in second 
appeal, and much less in revision. The affidavit should not be 
admitted or acted upon. 

In the cases cited by the applicant the High Court did not 
reverse or question findings of fact; the facts? were.taken as found 
by the lower court. In the present case, should: the coust ‘in- 
terfere, it would be reversing the finding of fact and arriving at a 
new finding of fact in revision. ° 

As to the scope of section 25 of the Provincial Srhall- Cause 
Courts Act I rely on the following cases: 


Muhammad Bakur v. Bahal Singh, [1890] I: L. R., 13 AlL, 277, F. B. 
Sarwan Lal v. Khuban, [1894] I. L. R., 16 All., 476, F, B. 


These cases lay down that there should be no interference in 
revision under section 25 unless there has been a material mi8-ap- 
plication or mis-apprehension of law or material errtr in pro- 
cedure. ' . : 

E. A. Howard, was not heard in reply. 

The following judgment was delivered by . 


TUDBALL, J.—This application arises out of a suit brought 
by the plaintiff-applican€ to recover the sum of Rs. 353 costs of 
. printing certain papers on behalf of the defendant. The charges 
made were admittedly at double rates and they were in srespect 
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of four distinct orders for four sets of papers. The defendant 
denied his liability in respect of two sets of papers. He pleaded 
that the rates charged were exorbitant and that the work had 
been badly done. The court framed three issues, the first being 
as to whether the defendant gave the two contested orders and 
whether he was liable therefor. With the other two we are not 
concerned in this revision. The court granted the plaintiff a 
decree for Rs, 59-2-0 holding that the defendant was not liable 
for the other two orders. : The sum of Rs. 59-2-0, according to 
the judgment of the court below, was calculated at Government 
rates. The only point which isin my opinion worthy of notice 
in this matter is the question of the defendant’s liability in respect 
of the two contested orders. The lower court in its judgment 
says that these orders were given by one Jai Narain Bajpai,a 
witness for the plaintiff “who isin the service of the plaintiff and 
swears that he gave these twe orders.” On this ground it held 
that the witness, Jai Narain Bajpai was liable and not Rai Debi 
Prasad. The point taken on behalf, of the applicant is that this 
witness distinctly stated that he gave those orders under the 
instructions of Rai Debi Prasad and that the mere fact that the 
érder was conveyed fo the plaintiff by Jai Narain Bajpai is not 
a sufficient ground for holding that the defendant was not liable. 
An affidavit has been filed by Jai Narain Bajpai in which he 
says:—“It is true that I gave the two orders, but they were 
given under the instructions of Rai Debi Prasad and I solemnly 
affirm and say that this is what I stated in my evidence before 
the Judge, Small Cause Court, Cawnpore.” This being so it 
seems to me that the lower court was in error in deciding 

at the defendant was not liable merely by reason of the fact 
that*ethe order was conveyed to the plaintiff by the witness, Jai 
Narain Bajpai and not by Rai Debi Prasad in person. It isa 
significant fact that Rai Debi Prasad took no objection on the 
score of liability for these two orders when the bill was presented 
to him, though of course he did object to the amount of the bill 
and the rate charged. The lower court has calculated what 
would be due on these orders and it comes to Rs, 26-4-6. In 
my opinion on the evidence the plaintiff ought to have got a 
decree for this sum in ‘addition to the sum of Rs, 59-2-0 which: 
has alrtady been decreed to her, I allow the application so far 
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that I. modify the decree of the court below and give the plaintiff 
a decree for the additional sum of Rs., °26-4-6. ` The parties will 
pay and receive costs in both courts in proportion to failure and 


+ 


success. 
B. K. M. i Application allowed, 


HERBERT ARCHIBALD POCOCK AND ANOTHER R (Plaintigs) 
VEYSUS 


THE DELHI AND LONDON BANK, es 
MUSSOORIE AND OTHERS (Defendants) * ` 


Executor, powers of- Settling the claim with the Bank—Legatee cannot sue the executor 
if his action bona fide— Whether a swit lies. ; “Sa Ta 


Certain legacies were given by a will to certain persons ont of a certain sum 
of money kept in fixed deposit with a certain Baek. It appeared that the 
testator had agreed that that deposit should be sesurity to the Bank fora 
certain sum advanced by the Bank to the testator’s daughter. On the death 
of the,testator his executor having satisfied himself as to the truth of the 

- allegations made by the Bank, allowed it to deduct the money advanced from 
the fixed deposit. The legatees . -sued the exeantor and the Bank for the i 
money thus deducted. 

Held that the suit could not, be maintained by the legatees against ¢ the 
Bank as the Bank was entitled to look to the exeentor and to seto all 
questions with him so long as there was no fraud. 

- Hold further, that the power of executor acting bona fide to settle claimsin 
respect of tho estate of his testator cannot:be disputed and he was justified in ` 
settling with the Bank in the way he did. E 


FIRST APPEAL from a decree of C. H. B. Kendall, Esq; Snb- 
ordinate Judge of Dehra Dun. 


a~ 


Claim for recovery of money: 

‘Thé court of first instance dismissed the claim. 
Plaintiffs‘appealed =. a n 
Nihat Chand, for the appellants. , i ae or 
B. E. O’Conor, for ghe respondents, o l 
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The judgment of the Court was delivered by 


RICHARDS, C. J.—The’facts connected with the present appeal 
are shortly as follows. A Mr. George Pocock made his will on the 
4th of October, 1909. In this will he referred to the fact that he 
had a fixed. deposit in the Delhi and London Bank, Limited, Mus- 
soorie Branch, of about Rs 10,000. He proceeded to give certain 
” legacies out of that fund. The said George Pocock died on the 
15th of November, 1909 and his will was duly proved by the defen- 
dant, Mr. Bodycot, who was the executor named. The Bank 
alleged that during his life-time, namely, sometime in the year 1906, 
the Bank advanced to a Mrs. Taylor, a daughter of the deceased, 
the sum of Rs, 4,000, at the request of Mr. Pocock, the testator, and 
that he had agreed that the deposit should be security to the 
Bank for the advance. The executor went into this matter and 
came to the conclusion that the representation of the Bank was 
true. There can be very little doubt that the executor was justi- 
fied in:the conclusion to which he came. The Bank had in their 
hands a letter which Mr. Pocock had received from the Lucknow 
Branch. of the Bank asking him whether he would give security for 
the advance to his daughter. This letter was handed over to the 
Manager of the Bank at the time when Mr. Pocock is alleged to 
have agreed to be surety for the loan to his daughter and that the 
deposit should be security. Having satisfied himself on this mat- 
ter the executor allowetl the Bank to deduct the amount due for 
the advance to Mrs. Taylor and all other sums due by the deceased 


` himself and received the balance of the deposit. The executor 


` says.that he did this with the assent of the legatees themselves. 
Thee can be no doubt that they did assent to this course but it is 
possible that they thought that they were reserving to themselves 
the right to take any further proceedings they thought fit against 
the Bank, .It is somewhat difficult to see how the present suit 
could be maintained by the legatees against the Bank. The Bank 
was entitled to look to the executor and to settle all questions 
with the executor, so long as there was no fraud. In the present 
case, however, the plaintifis, who are some of the legatees of the 
deceased, Mr. Pocock, have made not only the Bank but also the 
executor parties to the suit, and it is contended on their behalf 
that the settlement made by the executor with the Bank was 
equivalent to the payment of an invalid claimgnd that, accordingly, 
g XII 36 R 


LONDON 
BANK 


Richards, C.J. 


276 HIGH COURT [ALJ B. 


not only the executor but the Bank also are liable for the amount. 
It is contended that it was impossible to create a lien on the deposit 
save by writing under the hand of the deceased and that inasmuch 
as Mrs. Taylor’s debt was more than three years old, the Bank 
could not have sued her, and, therefore, could not have sued the 
executor as representing the estate of the deceased and that on 
these grounds the claim of the Bank was an “ invalid claim”. In 
our opinion the power of executors acting dona fide to settle claims 
in respect of the estate of their testator cannot be disputed. There 
is certainly no evidence to show that Mrs, Taylor's debt had 
become time-barred, on the contrary having regard to the practice 
of Banks, it is much more probable that the debt was still in force 
against her. The reason why neither the Bank nor the executor 
thought fit to proceed against her is because she was not consi- 
dered a“ mark” for the amount. It is not suggested, and could 
not be suggested, that the executor did not act perfectly dona fide 
in his dealing with the Bank. We think it quite unnecessary to 
decide the question whether what occurred between the deceased 
and the Manager of the Bank at Mussoorie was sufficient to create, 
in law a valid lien on the deposit, because in our opinion under the 
circumstances of the present case the execut6ér was quite justified 
in settling with the Bank in the way he did, that is to say, allow- 
ing the Bank to deduct the amount of the deceased’s own debt and 
the moneys advanced to his daughter, Mrs. Taylor, for which he had, 
at least, become surety, they taking over the balance of the money. 
We think in all probability this was not only the honest course but 
it was the wisest course that the executor could have adopted. 
The appeal accordingly fails and is dismissed with costs, f 
Appeal dismissed. 
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DARRA 
versus 


MUKAT AND ANOTHER *. 
Code of Criminal Procedure (Act V of 1898), sections 192—Transfer of cases— Appli- 


calion of. 
Section 192 of-the Code of Criminal Procedure refers only to cases of which 
the transferring Magistrate has taken cognizance, i. e., acted under section 
199 of the same Code. It has no reference to cases which have been transfer- 
red to that court. 

CRIMINAL REVISION from an order of transfer passed by Babu 
Jhumak Lal, an officer in chdrge of a Sub-Division in Shahjahanpur. 

The following judgment was delivered by 


Knox, J.—Cognizance of this cde was taken by the Court of the 
Bench of Magistrates, Jalalabad, and it appears to have remained 
pending in that coust from the 14th of June, 1913 until the rst of 
September, 1913 or thereabouts. It was then transferred by the 
District Magistrate, as he says. under section 17 of the Code of 
Criminal Procedure, to the court of Mr. Abdul Halim. Owing to 
illness on the part of Mr. Abdul Halim the case was transferred to 
the court of Babu Jhumak Lal. This order was passed on the 1oth 
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of September, 1913. Babu Jhumak Lal was an officer in charge of . 


a Bub-Division, and he immediately on’ receipt of the case trans- 
ferred it to the court of the Tahsildar of Jalalabad. He professes 
to have acted under section 192 of the Code of Criminal Procedure. 
That section refers only to cases of which the transferring Magis- 
trate has taken cognizance, 2. e., acted under section 190 of the same 
Code. It has no reference to cases which have been transferred. 
The order of transfer was ultra vires and the Tahsildar of Jalala- 
bad had no jurisdiction in the case. As the case was compromised 
I pass no further orders beyond pointing’ out that these frequent 
orders of transfer are objectionable in view of the trouble which 
they give to witnesses and parties. Let the record be returned. 
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MOHAMMAD FAKHRUDDIN (OPPOSITE PARTY) 
UVEVSUS 


j BHIKHI] RAM (APPLICANT)® 
Penal Code (dot XLP of 1860), sections 18¢, 211—Application in Judge’s couri— False 
information— Prosecution sanctioned by Judge— Legality of. 

The appellant was an insolvent against whom proceedings were pending 
before u District Judge. He made a petition to the court alleging that 
the respondent had misappropriated certain things belonging to him and 
prayed that the respondent’s house might be searched by the police. ‘The 

- District Judge forwarded the petition to the Magistrate with the result 
that the respondent was arrested and his house was searched. Eventually 
“the Magistrate discharged the respondent. The latter applied to the District 
. Judge for sanction to prosecute the appellant under sections 182 aud 211 
' of the Indian Penal Code, ‘ 

Held, that the District Judge was a public sérvunt before whom false 
information was given and he was competent to grant sanction to prosecute 
under section 182, Indian Penal Sode. : 

Held further, that with regard to section 211, Indian Penal Code, the 
court of the District Judge before whom insolvency proceedings were 
pending was not the court in which criminal prd%eedings were instituted 
aud it could not be said that the offence of causing to be instituted 
criminal proceedings without just and lawful grounds was committed in 
relation to a proceeding pending in the court of the District Judge, 


FIRST APPEAL from an order of Austi Kendall Esq., District 
Judge of Cawnpore. i ; 

The appellant was declared an insolvent and a Receiver was 
appointed of his property. In the course of the insolvency pro- 
ceedings the Receiver was directed by the court to sell by auction 
certain property of the Insolvent, The respondent purchased a 
considerable quantity of property at the auction sale. “The appel- 
lant presented an application to the District Judge of Cawnpore, 
in whose court the insolvency proceedings were-going on, that 
the respondent had, with the connivance of the agent of the 
Receiver and under cover of the auction sale, dishonestly, removed 
and appropriated certain goods for the sale of which no order 
had been passed by the coyrt. One of the prayers in the appli- 
cation was that the court might be pleased to order the Police 
to make a prompt search of the respondent's premises, The 

i #¥.A. Ë. O. No. 178 of 1913. s 
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District Judge sent the application to the Magistrate and asked 
him to have the search made at once. The search was effected 
and the respondent was arrested and taken before a Magistrate 
who released him on bail. The police made a local investigation 
and sent up a report in form B. The respondent was thereupon 
«discharged. He then applied to the District Judge of Cawnpore 
for sanction to prosecute the appellant under sections 182 and 
211, I. P.C. The sanction prayed for was granted ; hence this 
appeal. 

C. C. Dillon (with him D. R. Sala) for the appellant :— 
The District Judge had no jurisdiction to grant the sanction. 
What the appellant prayed the District Judge to do was to crder 
the Police to make a search. By making this application the 
appellant cannot be regarded’ as having instituted or caused 
to be instituted a criminal progeeding in the court of the District 
Judge ; and, there being no criminal proceeding in his court he 
was not competent to grant the sanction for prosecution under 
section 211. If any criminal proceeding was instituted in any 
court, it was instituted in that of the Joint Magistrate before 
whom the respondent*was placed, who granted bail and who sub- 
sequently ‘discharged the respondent. The only court which 
could give sanction for prosecution under section 211 was, therefore, 
that of the Joint Magistrate. The District Judge was not com- 
petent to investigate and act upon the charge contained in the 
application which was made tohim. Under such circumstances 
the sanction to prosecute under section 211 was illegal. I rely 
on tht principle of the case of 

The Emperor v. Jamoona, [1881] I. L, R., 6 Cal., 620. 

Thte District Judge had no jurisdiction himself to order the 
search prayed for; he could not properly move in the matter. 
He could act a as the applicants agent and pass on the 
complaint to the Police; that was all that he did. Therefore, 
the false information was given to the Police really, and not to 
the District ‘Judge. Accordingly, it was for the Police and not 
for the District Judge to sanction prosecitjon under section 182. 
The. Judge was not a public servant who, in the discharge of his 
duty as such, had jurisdiction to take action in the matter of the 
charge cofitained in the application. a 
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In the second place, the sanction is þad because the appellant 
has not been given an opportunity of proving his case. The 
Joint Magistrate who had released the respondent had taken no 
evidence in the matter. The District Judge, too, has not taken 
any evidence and has not found whether the goods were in fact 
removed, or whether the allegations were made in good faith ore 
bad faith. No sanction should be given at this stage. 

W. Wallach, for the respondent:—This appeal should pro- 
perly have been filed on the criminal side and not as a civil appeal 
from an order. 

The District Judge was competent to grant the sanction. The 
appellant by his application instituted a criminal proceeding in 
the court of the District Judge. There is no definition in the 
Code as to what constitutes the institution ofa criminal proceed- 
ing. But there can be no doubt that the laying of any informa- 
tion upon which a man can be taken into custody and is taken 
into custody amounts to instituting a criminal proceeding ; 
or, at any rate, to causing the institution of a criminal proceeding. 
The terms “ or causes to be instituted ” in section 211 are very 
wide. By making the application to the District Judge the 
appellant caused a proceeding to be instituted against the res- 
pondent in the course of which he was arrested by the Police and 
taken before a Magistrate. As the application, which caused 
the institution of the criminal proceeding, was made in the court 
of the District Judge, that court was the proper court to grant 
the sanction under section 211. The order of discharge passed 
by the Joint Magistrate was one merely discharging the segurity 
or bail on which he had released the respondent from custody ; 
it was not an order of discharge within the meaning of section 
203 Cr. P. C. So, the Joint Magistrate’s Court was not the court 
competent to grant the sanction for prosecution under section 
211. ° 

Ås to the sanction under section 182, the District Judge was 
the proper authority to grant it. The question is not whether 
the District Judge had jurisdiction to do what the application 
prayed him to do, namély, to order the Police to make a scarch. 
The point is that the appellant asked, the District Judge as a 
public officer to do this ; he intended the Judge to act in this 
way. The District Judge did what he was asked hy the petition 
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todo. The appellant did not ask the Police to do anything. 
The proper authority to grant the sanction under section 182 was, 
therefore, the District Judge and not the Police. 

Then, as to whether the sanction should have been granted 
at this stage. A sufficient prima facie case has been made out 
that the charge contained in the application was false. The 

*District Judge by requesting the Police to make the search gave 
the best possible opportunity to the appellant to prove his case. 
Moreover, the Joint Magistrate discharged the respondent; the 
Police sent in a report in Form B. The order granting the sanc- 
tion is, under the circumstances, a proper order. 

C. C. Dillon, replied. 

The judgment of the Court was delivered by 

PIGGOTT, J.—This proceeding, though registered as a First 
Appeal from an Order ofa Civil Court, is in reality an application 
to this Court to exercise its powers under clause 6 of section 195 
of the Code of Criminal Procedure to revoke a sanction which has 
been given by the District Judge of Cawnpore for the prosecution 
of one, Haji Hafiz Muhammad Fakhruddin on charges under 
sections 182 and 211 of the Indian Penal Code. The said Haji 
Hafiz Muhammad FaRhruddin had been declared insolvent in the 
court af the District Judgé of Cawnpore and proceedings against 
him were pending. He presented on the 4th of June, 1913 a 
written petition to the Djstrict Judge of Cawnpore in which he 
alleged, .n effect, that one, Bhikhi Ram had under cover of pro- 
ceedings which were being taken by the Receiver appointed 
under orders of the Court, and in collusion with a subordinate 
agenttof the Receiver and with another person, dishonestly taken 
possession of certain property, to wit, a large number of steel-bars, 
and appropriated it to his own use, knowing that he had no right 
to do so. The petition asked the District Judge to take action 
in variots ways, one of these ways being by procuring a police 
search of Bhikhi Ram’s premises. This petition was forwarded by the 
District Judge tothe Magistrate with a request that immediate 
action might be taken by the police. The result was that Bhikhi 
Ram was arrested, and his house was searched. He’ was placed 
before a Magistrate, but released on bail. * Eventually the investi- 
gating’ police officer reported that there was no sufficient evidence 
to warrant further proceedings being taken against Bhikhi Ram 
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and the Magistrate discharged his security. It is under these 
circumstances that on the application of. Bhikhi Ram the District 
Judge of Cawnpore has sanctioned the prosecution of Haji Hafiz 
Muhammad Fakhruddin for offences under sections 182 and 211 
as aforesaid. The objection taken before us is that the sanction 
given is bad in law and not warranted by the circumstances of 
the case. So far as it concerns the alleged offence under section ° 
182 of the Indian Penal Code, we are satisfied that Mr.- Kendall, 
the District Judge of Cawnpore, was a public servant to whom 
the alleged false information was given and that he. had before 
him materials sufficient to warrant his granting sanction to the 
institution of proceedings under that section. With regard to the 
alleged commission of an offence punishable under section 
211 of the Indian Penal Code, our position is this :—We think 
that criminal proceedings were instituted against Bhikhi Ram 
within the meaning of that section but looking to the words of 
section 195 of the Code of Criminal Procedure, we are quite 
clear that the court of the District Judge of Cawnpore was not 
the court in which these proceedings were instituted and we are 
at any rate doubtful whether it could be said that this offence of 
causing to be instituted criminal proceedfngs without just or 
lawful ground was committed in relation to a proceeding pending 
in the court of the District Judge. The record of the police 
investigation and the orders of the Magistrate thereon have not 
been before us. Consequently we think it better that we should 
refrain from expressing any opinion one way or the other as to 
whether the sanction of the Magistrate who directed the release 
of Bhikhi Ram on bail, and eventually discharged his sectrity, 
may not be required before proceedings under the section are 
taken against Haji Hafiz: Muhammad Fakhruddin. At thesame 
time, however, to avoid the possibility of any technical objection 
that might be raised hereafter as to the necessity for the District- 
Judge’s sanction, we think it advisable to leave the Judge’s order 
as it stands, The result is that we dismiss this- appeal with coSts, 
including in this Court the fees paid by the respondent to the 
amount certified. in -this Court. 


B. K. M. a Appeal dismissed. 
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RAJWANTA KUAR (Plaintif) 
UVETSUS . 
SHIAM NARAIN SINGH AND OTHERS (Defendants ).* 


Code of Civil Procedure (Act Vof 1908), Order 84, rules 2, 4—Section 34— Mortgages 
— Preliminary decree—Interest —Discretion of court to reduoe interest, 


Section 34 of the Oode of Civil Procedure does not permit the court to 
reduce the interest below the contracted rate when it is taking the accounts 
and making the decree as provided for by Order 34, Civil Prosedure Code. 
Under Order 34, rules 3 & 4 the court is bound to ascertain the amount due 
on a mortgage upto the date fixed by it for payment of the mortgago and, 
unless sourt, for some legal reasons, sees fit to interfere with the contract 
as to the rate of interest, the amount payable must be calenlated 
according to the contract between the parties. 


First APPEAL from a decree of B. J. Dalal, Esq, District 
Judge of Azamgarh. 

Suit for sale on a mortgage, bond carrying interest at the rate 
of 2 per cent per mensem with yearly rests. The defence fater- 
alta was that the rate“of interest was penal. The lower court held 
that the rate of interest though high was not penal but allowed 
interest only at the rate of 6 per cent per annum from the date of the 
institution of the suit tosa date six months from the date of the 
order. 

Mohammed Ishaq, for the appellant, submitted that the mort- 
gagee was entitled to interest at the contractual rate from the 
date’ of the institution of the suit upto date fixed for payment 
of the mortgage money to a reasonable rate of interest from 
that date upto the date of realisation. He relied on Order 34, rules 
4 and , 2, Civil Procedure Code 1908. The following cases were 


relied on : : 
Rameshwar Koer v. Mahomed Mehii Hoossien Khan, [1898] L L. R, 26 Cal., 
e 


89, at 45, P. C.; 
Mahasaja of BOERS: Rani Kanno Dei, [1900] L L. R., 28 All.. 181, 
P.C.; F 


Bakar Sajad v. Udit Narain.. Singh, [1899] I. L. R., 21 AN., 361. 
The respondents were not represented. = 
The judgment of the Court was delivered by 
e *F. A. No. 427 of 1912. 
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RICHARDS, C. J.—This appeal arises out of a suit on foot of a 
mortgage, dated the 6th of July, 1904. The principal money secur- 
ed by the mortgage was the sum of Rs, 250. The present claim is 
for Rs. 1,068-13-8. The court below granted a decree for sale and 
awarded the plaintiff interest at the rate of 6 per cent per annum ; 
from the date of the institution of the suit to the date fixed for pay-e 
ment and awarded no interest after that date. The plaintiff has 
appealed on the question of the interest allowed. The other side 
does not appear. The rate of interest was high and if we thought 
that the court below had any discretion in the matter, we doubt, 
that we would have interfered with its exercise of it. It is con- 
tended, however, on behalf of the appellant, that the court below 
had no discretion in the matter. Order 34, rule 4 provides that 
in a suit for sale if the plaintiff succeeds the court shall pass a 
decree to the effect mentioned in clauses (a), (4) and (c) of Rule 2, 
The material part of Rule 2 is that the court should pass a decree 
(a) ordering that an account be taken of what will be due ‘to the 
plaintiff for principal and interest on the mortgage on the day next 
and therein after mentioned ; and (4) declaring the amount so due 
at the date of such decree. The date referred to in the Rule is the. 
date which the court fixes for the payment of the money by the 
defendant to the plaintiff. It seems to us that the clear meaning of 
the Rule is that the court must ascertain the amount due on the 
mortgage up to the date mentioned. That’amount must be accord- 
ing to the contract between the parties (unless the court for some 
legal reason sees fit to interfere with the contract as to the rate of 
interest) The only section of the Civil Procedure Code which 
givesyany discretion in the matter of interest to the court is section 
34. This section applies to decrees for the payment of money and 
in our opinion does not in any way permit the court to reduce the 
interest below the contracted rate when it is taking the accounts 
and making the decree as provided for by Order 34. The result is 
that we allow the appeal to this extent that we vary the decree of the 
court below by awarding interest at the contract rate from the time 
of the imstitution of the suit to the time fixed for payment of the 
mortgage money. We extend the time to six months from this 
date. We allow no interest after that time, | the matter being entirely 
in the discretion of the court: We make 1 no order as to costs. 

B. N, G, . ` Decre modi ified, 
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W. A. HEARSEY Criminal 
VErSUS aes ‘ 
° EVA FORSTER %. + January 30. 


Evidenco dct (Lof 1872}, Section 126—Relevancy of evidence, kow to be dotermined— Praqor, J, 
Evidence— Counsel appearing as witness for kis client—Eridonce recorded—Dulies 
of the Counsel. 

On a letter addressed by the aceused.to the legal adviser of the com- 
plainant criminal proceedings for defamation were started by him and he was 
represented at the trial by the same legal adviser. The latter offered himself 
as the principal witness in the case and his evidence was recorded. The 
Magistrate before whom the trial was had while writing judgment was of 
opinion that the evidence of the Counsel for the complainant was inadmissible 
and dismissed the complaint for want of proof. 


Held, that inasmuch as the evidence of the Counsel for the complainant 
was admitted on the record and was ruled out by the Magistrate only when 
he came to pass judgment there was yo trial of the case on the merits; it 
would not be improper for the High Court to exercise its revisional powers, 
R. D. Sethuay Mirza Mahomed Shirazi, [1907] 9 Bom. L. R., 1044, distin- 
guished. e 

Held further, that in determining the relevancy or otherwise of any 
evidence the court is precluded from considering matters outside the purview 
of the Indian Evidence Act and the Magistrate was in error in ruling ont 
as inadmissible the evidefice that had already been recorded on the ground 
that the witness was appearing a3 counsel in the case. 


It is an error of juigment on the part of a Counsel, and against his pro- 
fessional obligations to appear on behalf of a party in e casein which he 
i8 to appear as a witness for his client to prove eertain facts which are 
known to him, 


Criminal Revision from an order of M. J. Hoare, Esq., Ma- 
gistrate First Class of Dehra Dun. 


M. L. Agarwoada, for the applicant. 
A, H. C. Hamilton, for the opposite party. 
The following judgment was delivered by . 


PIGGOTT, J.—This is an application in revision arising out of  Piggoit, J. 
the foltowing facts: Mr W, A. Hearsey directed Mr R, C, D, Ewing, 
* Cr, Rev, No. 6 of 1914, . 
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who was engaged as his legal adviser in connection with certain 
pending litigation, to address a letter on his behalfto Mrs. Eva 
Forster. In reply a letter was written by the aforesaid Mrs. Fors- 
ter containing expressions alleged to be defamatory of Mr W. A. 
Hearsey. A prosecution for defamation under section 500 of the 
Indian Penal Code was, thereupon, instituted on the complaint of 
Mr. W. A. Hearsey against Mrs. Forster, and in this prosecution, 
Mr. R. C. D. Ewing, who is a Barrister-at-Law, appears as Counsel 
to conduct the case on behalf of the complainant. In so acting, I 
have no doubt, that Mr. Ewing committed an error of judgment, and 
that he would have taken a more proper view of his professional 
obligations if he had declined to accept Mr. Hearsey’s brief in this 
particular case. The result was the introduction of various diffi- 
culties and complications into the trial of the case. The court 
actually found it necessary to direct that Mr. Ewing should not 
be presentin court while witnesses for the defence were being 
examined-in-chief. This extraordirrary state of things only arose 
because of the anomalous position occupied by Mr. Ewing as Coun- 
sel for the prosecution and principal witness on his own side. An- 
other difficulty which arose was as to the competence of Mr, Ewing 
to give evidence in the caseatall. This question was not raised 
until after Mr. Ewing had given evidence-in-chief, and had under- 
gone some cross-examination. Even then the witness wis only 
asked on behalf of the defence whether he had his client’s express 
permission to give evidence. After the af&cused had been examin- 
ed, a charge framed, and evidence for the defence recorded, the 
Magistrate in proceeding to judgment ruled that the whole of the 
evidence given by Mr. Ewing was inadmissible, and on this ruling 
he based bis finding that the charge was not proved against the 
accused. The case has been brought before this Court on an 
application for revision by Mr. W. A. Hearsey, which was adfhitted 
by a learned Judge of this Court on the 3rd January,*1914. One 
point which has been taken before me to-day -is that it is against 
the practice of this Court to interfere with orders ‘of acquittal, 
in the exercise ofits revisional jurisdiction. I have no doubt there 
are many cases in which this Court might properly refuse to 
interfere with an order of acquittal, merely on the ground that an 
adequate remedy against any serious failure of justice is. provided 


+ by the right of appeal reserved under Taw to the Local Govern- 
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ment, and that the revisional jurisdiction of this Court was not 
intended to be used for the benefit of a vindictive complainant, 
who desired to persist in some charge, which he had failed to subs- 
tantiate on, enquiry and trial. In the present case the question 
raised is of a peculiar kind. The evidence of Mr. Ewing had been 
admitted on to the record and was ruled out by the Magistrate 
only when he came to pass judgment. There has been no trial 
of the case on the merits, and if the Magistrate was wrong in 
ruling out Mr. Ewing’s evidence there has been no real trial at all. 
Moreover this application in revision has been admitted and notice 
ordered to issue by another learned Judge of this Court, and both 
for this reason as well as in accordance with my own views, I con- 
sider that I shall not be acting improperly in exercising the 
revisional jurisdiction of this Court in the matter. I am quite 
satisfied that the Magistrate was in error in ruling out Mr. Ewing’s 
evidence as inadmissible. He has relied upon R. D. Sethua v. 
Mirza Mahomed Shirasi (1).°That ruling is at any rate no authority 
for the position taken up by the Magistrate in this case. Ifhe 
had taken exception at the momenf when Mr. Ewing stepped into 
the witness-box, and had then and there expressed his opinion 
that Mr. Ewing as Counsel for the prosecution, would be commit- 
ting a breach of the professional etiquette in tendering himself as 
the principal witness for the prosecution, the proceedings would no 
doubt have taken a different course. The Bombay ruling above 


referred to is at least an authority for this proposition, that if under 


the circumstances above suggested Mr. Ewing had persisted in 


disregarding the opinion of the court and claimed as of right to 


put himself into the witness-box, while still retaining the position 
of Counsel for the prosecution, the Magistrate might have been 
justified in refusing to allow Mr. Ewing to examine himself. This 
is quite a different thing from saying that evidence which has been 
taken and placed on the record is irrelevant. In order to deter- 
mine this point { feel myself precluded from considering matters 
outside the purview of the Indian Evidence (Act No I of*1872), 
As regards the bulk of Mr. Ewing’s evidence, I can find no possible 
section of this Act under which it could be treated as frrelevant. 
With regard to one or two questions put to Mr. Ewing, there may 
perhaps be some controversy as to the applicability of section 126 
(1) [1907] 9 Bom., L. R., 1044. 
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Crnunan of Act I of 1872, but it is sufficient for my purpose to say that the 


"1914 court below was in my opinion clearly jn error in ruling out the 

Heansey essential parts of Mr. Ewing’s evidence. After carefully considering 

= c. the nature of the order which I ought to pass in the present case, 
RESTER 


—— I have decided that it would certainly be inadmissible for me to 
Piggott, J. 


order the Magistrate to take up the case at the stage which it 
$ had reached when he came to pronounce the judgment. Taking ge 
this view, I do not see that any good purpose would be served by 
. my ordering a fresh trial of the complaint as brought. It is 
sufficient for me to set aside, and I do hereby set aside the order 
of acquittal passed by the Magistrate. Let the papers be returned. 
Order set aside. — 
Suis SAT NARAIN PRASAD 
1914 versus 
February, 18. KING-EMPEROR.* 


Raro, J, 4974 and Oudh Water Works dot (I of 1891), Section 46 (a)—Supply of water 
for domestie parposes—Repairing a house not a domesyc purpose—construction of 
statutes. 

The Municipal water used for repairs of a house is not used for ‘‘ ddmeatic 


purposes.” 


A provision in an enactment imposing penalt must be construed strictly. | 
Section 46 (a) of the Water Works Act does not impose any penalty on the 
person on whose behalf, but without whose knowledge and sanction, t:e 
Municipal water is used for the repaira of a house, 
CRIMINAL REVISION from an order of E. L. Norton, Esq., Magis- 
trate, First Class of Allahabad. l 


C. Dillon, for the applicant. 


R. Malcomson, (Assistant Government Advocate), for the Crown. 

The following judgment was delivered by . 
Rafig, J. RAFIQ, J.—The applicant in this case is one Sat Narain 
Prasad, who has been convicted under section 46 (a) of Act No I 
of 1891, uhder the following circumstances :—Sat Narain Prasad, 
is the owner of a house within the Municipal limits of Allahabad, 
but he does not live in it. That house was under repairs, and the 


à Cr. Rev. No. 82 of 1914. 
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masons and the workmen doing the repairs used the Municipal 
filtered water in their work. Thereupon the Municipal Board 
prosecuted Sat Narain Prasad, for using Municipal filtered water 
for other than domestic purposes. In his defence he pleaded 
that he had not himself used the Municipal filtered water for 
repairs nor was it used with his sanction or to his knowledge. It 
was also contended that the use of the Municipal filtered water 
for repairs was not excluded from the definition of “domestic 
purposes.” The learned Joint Magistrate convicted Sat Narain 
Prasad, and fined him Rs. 15, or in default one day’s simple impri- 
sonment. The same grounds,as were urged in defence before the 
learned Magistrate are taken in revision before this Court. Ido 
not think that the contention with regard to the definition of 
domestic purposes is valid. It cannot be said that water used for 
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repairs ofa house is used for domestic purposes. But I think - 


that the other contention of the applicant, namely, that he is not 
liable under section 46 (a) of Act I of 1891, inasmuch as he did 
not himself use the water nor was‘it used with his knowledge or 
sanction must prevail. An act which imposes penalty is to be 
construed strictly, and section 46 (a) expressly says that the person 
using the Municipal water is liable to a fine. The said section 
does not impose any penalty on the person on whose behalf the 
water is used. I, therefore, allow the application in revision, and 
setting aside the conviction and sentence I direct that the fine if 
realized be refunded. 
Application allowed. 
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Olin JAWAHIR MAL AND OTHERS (Plaintiffs) 
i versus 
January, INDOMATI AND OTHERS (Defendants)? 
9, 80. 
omien Transfer of Property det (IV of 1388), seolions 68 and 100 —Mor!gage—Charge~ 
0. J Intention of the parties ~ Property seonrity for loan—Transfer of interesi— Omission 
Bangen, J, of words ‘ mortgage or hypathecate” from the bond. 


The mera making of the property liable for the loan was not “a 
transfer of an interest ” in the property. 

Where a deed commenced by reciting. that the executant had borrowed a 
esrtain sam of money and then proceeded to refer to a certain share Ins 
property au i finally there was a clanae in which the exeontant undertook 
that antil repayment of the amount he Wouldnot transfer the property- by 
sale, mortgage, gift or any other way but there was in no part of the doan- 
ment any use of the word‘ hypothesation’ or anything equivalent thera- 
fo, nor was there any referente to any right of sale in the property, held 
(Riczauos, C. J.,) that it was the intention of the partis to make the pro- 
porty mentioned therein security for the loan and interest andthe document 
ereated charge within the meaning of section 180 of the Transfer of Pro- 
perty Act. But as there was no transfer of any interest, for.the purposes of 
securing the loan in the property mentioned in the deed it was not a 
simple mortgage within the meaning of section 58. ` i 


Held (per BANERJI; J.), that the iutention ‘of the parties was to tranafer 
& portion of the borrowers interest to` the lender by virtue of which 
he ia entitled to bring to sale the property which ‘js made seourity 
for the debt. The document is a simple mortgage within the meaning of 
section 58 of the Transfer of Property Act. š 

A charge under section 100 arises only when the transaction does not 
amount toa mortgage, 

Martin v. Pursram, N.-W. P., H. C. R., 1867, p. 124, referred to. A 


FIRST APPEAL from a decree of Babu Gauri Shanker, Subordi- 
nate Judge of Farrukhabad. ` ' 


Sifit for sale upon what the plaintiffs alleged to be a mortgage. 


One Chaudhri Raj Kumar borrowed money in 1884 and execut- 
ed a document, the following clauses of which are material. 


(1) I have borrowed the sum of Ra. 1,009, halt of whieh is Ra, 560, out of 
20 biswas camindari in Kankauli, pargana Bhojpur, —an one-third samindari share 
is owned by me--from Lalas Ealdeo Das, and Shiv Dat Rai......and have brought 


it to my nse, ° j 
* F. A. No. 69 of 1912. , . 
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-(2) I will not transfer this property by way of sale, mortgage or gift ete., 
80 long as I do not repay this loan and if I do the transfer shall be void, 
Raj Kumar died and the suit was instituted on 6th August, 1910 
for sale by the representatives of the creditor against his heirs 
and subsequent transferees of the property. 


e The defence so far as is material for this report was that the 
document created no hypothecation or pledge on the property and 
that there was no mortgage which could be enforced. The suit 
having been brought more than twelve years after the execution 
of the deed was barred by limitation. 

The plaintiffs alleged that section 31 of the Limitation Act, 1908, 
had extended the period of limitation to īst. August, IQIO, and the 
suit was thus within time. 


The court below held that the transaction did not amount to a 
mortgage but at the best creafed a charge ; and that section 31 of 
the Limitation Act had not extended the period of limitation in 
favour of a charge-holder. It, therefore, dismissed the suit. 


Plaintiffs appealed. 
Gulsarilal (with htm Lalit Mohan Banerji), for the plaintiffs:— 


A mortgage creates a right in favour of the mortgagee to sell the 
property and this power may be given by implication. The deed 
in question does not expressly give such a power but the debtor 
promises not to transfer the property so long as the debt is not 
paid. It is, therefore, a simple mortgage as defined in clause (4) 
of section 58, Transfer of Praperty Act. In the case of a simple 
mortgage there need not be any transfer of Proprietary rights, 

Sri Raja Popamena v. Sri Pira Pratapa, [1896] I. L. R., 19 Mad., 249, P. ©. 

Inthe document in suit the property is secured for payment 
of debt and f submit it-was not necessary to add a further stipu- 
lation that an interest in the property was transferred. There is 
a creation of right to have the property sold and it amountêd to 
a mortgage. See dissentient judgment of MAHMOOD, J., in 

Gopal Pandey v, Parsotam Das; |1882] I. L. R., 6 All., 181 at 188° 

No particular words are necessary to create a mortgage, Inten- 
tion to secure the property is enough, 

D. Martin v. Pursram, [1867] 2 Agra H. O. Reports, 124; i 
Kishan Lal y, Ganga Ram, [1890] I. L. R., 18 AlL, 38, 
XU 38 R 
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A distinction between charge and mortgage has been drawn, 
Referred to sections 58 and 100, Transfer of Property Act. A 
simple mortgage has to satisfy two requirements :— 


(1) There must be a covenant to repay. 


+ (2) An express or implied covenant that in the event of non- 
payment the mortgagee may have a power to sell the property 
through the court. , 

Shiblal v. Ganga Prasad, [1884], L L. R., 6 All., 551 ; 
Sheoratan Kuar v. Mahipal Kuar, (1884) L. L. R., 7 All, 268, F, B. - 
Gobind Chandra Pal v. Dwarka Nath Pal, 11908} I. L. R., 85 Cal, $43. ` 
I submit that the transaction in this case amounts to a mortgage 
and the suit, therefore, is not barred by limitation, having been. 
brought within the time extended by section 31 of the Limitation 
Act. 


Satish Chandra Banerji, for the respondents :—The only ques- 
tion ig about the . proper construction to be placed on the so- 
called mortgage-deed. . There are no words assigning any 
right to the mortgagee and unless there isa transfer of an 
interest in the property there can be no mortgage. 


[BANERJI, J—If the word ražan had been used, would it not 
make it a mortgage? That word seems to have been omitted 
by mistake or inadvertence.] | i 

The document must be construed as it*stands, no words can be 
added to it. If there was a mistake, the plaintiff's obvious remedy 
was to get it rectified or reformed. 


[RICHARDS, C. J.—Before the Transfer of. Property Act, was 
passed was it nota Practice to construe such documents as mort- 
gages. } 

The practice was like that but there are cases to the contrary. 
Hypothecation was the word more frequently used. The Transfer 
of Property Act has now laid down that there can be no mortgage 
unless an interest is ¢ransferred in favour of the mortgagee by way 
of security for purposes defined. There is a distinction between 
an Engfish mortgage and a simple mortgage inasmuch as the 
English mortgagee can sell without the help of the court “whereas 
the simple mortgagee has to ask the court’s help, but transfer of an 
interest is+necessary in both cases. The interest. transferred is 
the right to sell with or without the assistance of the court; 
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There is a substantial difference between a simple mortgage and 
a charge, e. g., a charge cannot be created for a future loan or to 
provide for a future contingency. . 
Madho Misser v. Sidh Benaik Upadhya, [1887] I. L. R., 14 Cal., 687 ; 
Harjas Rai v. Naurang, [1906] 3 A. L. J. R., 220. 


In the N.-W. P. H. C. Report case the Judges spoke of aby- 
pothecation, which means a pledge and not a mortgage, strictly so 
called. Here at the most there is a charge which does not amount 
to a mortgage. The Transfer of Property Act was drafted by 
English lawyers who had English notions. A charge has been 
held, in England, to be different from a mortgage, inasmuch as in 
the former case there is no transfer of any property, but only a 
particular fund is indicated out of which the money is pay- 
able. 

Eubbinson v. Hale, [1881] 12 Q. B. D., 347 at 350; 
Tanereed v. Delagoa Bay and Hast Africa Ry. Co., [1889] 28 Q. B. D., 239, 242. 

The only case in which the distinction between a mortgage 
and a charge has been considered ‘vith reference to the provi- 
sions of the Transfer of Property Act is 

Gobinda Chandra Pal v. Dwarka Nath Pal, [1908] I. L. R., 35 Cal , 887, 843-4, 

In the cases cited by the appellants, words like ark or mtushiagh- 
rak were to be found which would show the intention of parties 
was to create somethjng more than a mortgage. In certain 
cases in this Court even words like ark and mushtaghrak have 
` -been held. to mean a charge only. 

Moti Begum v. Har Prasad, [1918] 11 A. L. J. R., 570; 

° Masuma Khatan v. Tahira Khatun, [1918] 11 A. L. J. R., 580. 

Further a mere stipulation not to transfer property till the 
ton@éy is paid ` does not amount: to even a charge. 


Bhupat v. Jagram, |1879) I. Ù. B., 3 All, 449, | 


[BANERJI, J.+-No specific property was mentioned in that case ` 


but the words used were general] ` . 
i: Even æ general reference to property has been held to makea 
good mortgage, see e g. Sg S 
Ban Sidh Pands v. Balgobind, [1886] I. L. R., 9 All., 158, 
Gulsarilal; in reply :*-The practice- of this Court has always 
been tdetreat such documents as mortgages. , ` á i 
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The following judgments were delivered. 


RICHARDS, C. J.—This appeal arises out of a suitin which the 
plaintiffs sought to recover a sum of Rs. 6,000 upon foot of a docu- 
ment, dated the 12th of May, 1884. Rs. 7,294 is said to be due but 
only Rs. 6,000 is claimed. Extracts of material parts of the docu- 
ment have been set forth in the judgment of the learned Subordi- 
nate Judge. The document itself is somewhat incorrectly translat- 
ed at page 4 of the Appellant’s Book. It commences by reciting 
that the executant had borrowed Rs. 1,000 and then proceeds to 
refer to certain property. Then there isa covenant to repay the 
amount with interest at the rate of 2 percent per mensem in 
7 months, and that if the executant failed to pay the amount 
at the stipulated period, then, in future, interest should be paid at 
the rate of 2 percent per mensem. Finally, there is a clause 
in which the executant undertakes that until repayment of the 
amount he will not transfer the property by sale, mortgage, gift 
or in any othér way. Thereis in no part of the document any 
use of the word “ hypothecate, ” or anything equivalent thereto, 
but it is quite possible that there was an accidental omission to 
insert some such word. The defendants pleaded a number of 
defences including a plea that the document Was not sufficient to 
constitute a hypothecation of the property. There was another 
plea that the. property had been purchased by the contesting 
defendants at a sale on foot of a prior mortgage. None of these 
matters have been gone into by the court below, which held the 
document was not a mortgage and that, therefore, the suit was 
barred by limitation even if the document was sufficient to operate 
as a charge within the meaning of section 100 of the Transfer of 
Property Act. 

. As already pointed out the document was executed op the 
12th of May, 1884. No step of any kind has been taken on foot of 


_ the document until the institution of the present suit and while 


the court below has not gone into the question of the priority of 
the claim of the answering defendants, there can be no doubt they 
purchased at auction sale, and the plaintiffs have waited until the 
debt (if not discharged) has become greater than the value of the 
property. In my opinion having regard to the words used in the 
document, we ought to hold that it was tle intention of the parties 
to the deed to make the property therein mentioned secyrity for 
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a loan of Rs. 1,000 and interest. The important question is whe- 
ther or not it constituted a “mortgage.” If the document is not 
a mortgage within the meaning of section 56 of the Transfer of 
Property Act, then the present suit is barred, and I confess I have 
not much sympathy with the plaintiffs who did not institute their 
suit until the very last day of limitation, taking advantage of the 
period of grace allowed by the Limitation Act of 1908, I have 
already pointed out that whether by accident or otherwise, there is 
an absence of any word equivalent of the word “hypothecate” or 
“mortgage.” There is also no reference to any right of sale in the 
mortgagee. There is merely the mention of the property, a cove- 
nant to repay the principal, and a covenant not to alienate the pro- 
perty so long as the principal and interest remains unpaid. Section 
58 of the Transfer of Property Act defines a mortgage as being 
“a transfer of an interest in specific immovable property for 
the purpose of securing the payment of money, etc. Mort- 
gagor is defined as being the person who so transfers an interest, 
and mortgagee is defined as being the person to whom that interest 
is transferred. Clause (4) defines a simple mortgage in the follow- 
ing words : “Where without delivering possession of the mortgaged 
property, the mortgagor binds himself personally to pay the mort- 
gage money, and agrees expressly or impliedly, that in the event 
of his failure to pay according to the contract, the mortgagee shall 
have a right to cause the mortgaged property to be sold and the 
proceeds of sale to be applied, so far as may be necessary, in 
payment of the mortgage-money, the transaction is called a 
simple mortgage and the mortgagee a simple mortgagee. It seems to 
me that the meaning of the expression “mortgagor” and “mortgagee” 
in clause (4) of section 58 must be in accordance with the definition 
of “rportgagor ” and “mortgagee” given in the very same section 
of the Act., Now I consider in the present case that there was no 
“transfer of any interest” for the purpose of securing the loan by 
Chaudhri Raj Kumar, the executant of the document sued upon 
in the property mentioned in the deed. If this be so the ptrsons 
in whose favour the document was executed and their representa- 
tives are not “simple mortgagees” and the document sued on is not 
a “mortgage” within the meaning of clause (4) of section 58. 
Sectién 100 ofthe Transfer of Property Act provides as follows: 
“Where,immovable property of onc person is by act of parties or 
e 
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operation of law made security for the payment of money to an- 
other, and the transaction does not amount to a mortgage, the 
latter person is said to have a charge on the property; and all the 
provisions hereinbefore contained as to a mortgagor shall so far 
as may be, apply to the owner of such property, and the provi- 
sions of sections 81 and 82 and all the provisions hereinbefore 
contained as to a ‘mortgage instituting a suit for the sale of the 
mortgaged property shall, so far as may be, apply to the person 
having such charge.” I am quite prepared to hold from considera- 
tion of the terms of the document itself that the parties did intend 
to make the property security for the payment of Rs, 1,000, and 
interest, and if they’ had brought their suit within twelve years from 
the money becoming due, I would be prepared to hold that the 
plaintiffs were entitled to recover the amount by sale of the pro- 
perty if there was no other defence. 


This was all that was held in the oase of Martin v. Parsram (2), 
‘which is no authority as to what constitutes a simple mortgage 
as defined by section 58 of the Transfer of Property Act. 


It is said that the making of the property liable for the loan is 
“a'transfer of an interest.” I cannot follow, this reasoning. No 
doubt the making of the property liable for the loan creates an 
interest in the person in whose favour the document is made’ but it 
is not “a transfer of an interest for the purpose of securing the 
payment”. The transfer of the interest i$ one thing, the purpose 
for which the transfer is made is another. The absolute owner of 
property may transfer his interest for the purpose of securing a loan; 
so also may the owner of a lease-hold interest, transfer that interest, 
or the owner of either of such interest may transfer a right to posses- 
sion. In all such cases there is a “transfer of an interest.” If the 
mere intention of making the property security for a loans the 
“transfer” of an interest then a charge under section ioo is the 
transfer of an interest also. No doubt section 58 is very confusing. 
‘The terms of clause (a) seem to point to the fact that the drafts- 
man had the idea of an English mortgage iw his mind; and yet we 
have in the ‘same clause a simple mortgage defined by clause (4), 
and an English mortgage defined by clause (e).. It must be ad- 
mitted also that for many years in these Provinces documents 


which commenced with words “I hypothécate "or words equivalent 
i í (1) [1867] N.-wW. P. H. C. R., p. 124. o í 


A 
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thereto, have been regarded as mortgages. In the present case, 
however, these words are entirely absent not only from the oper- 
ative part but also from the description given of the document 
itself at the conclusion. 


The importance of the distinction between a mortgage under 
section 58 and a charge under section 100 created by act of parties 
has ceased to be of any importance since the decision of their 
Lordships of the Privy Council, in which it was held that a suit 
for sale on a simple mortgage must be brought within twelve years. 
This ruling, if I may say so with great respect, has and will be of 
the utmost benefit to the people of these Provinces. It was perhaps 
equitable having regard to the previous decisions of this Court as 
to the time within which suits on mortgages might be brought, to 
allow the period of grace provided for by the Limitation Act of 1908, 
though I fear that the lattep enactment has led to the bringing 
forward of very numerous bogus claims. 


On the whole I am of opinion hat the decision of the court 
below was correct and ought to be affirmed. 


BANERJI, J.—The question in this case is whether the document 
upon which the suit has been brought is a simple mortgage or not 
within the meaning of the Transfer of Property Act. In deciding 
this question we should, I think, keep out of consideration the fact 
that the suit is one to enforce a stale claim. The decision of the 
point at issue depends upon the construction of the document 
which is the foundation of the plaintiffs claim. That document 
is mgst inartistically drawn. The opening portion of it is meaningless 
unless we assume that the person who engrossed the document 
omitted to insert the word “mortgage” or “hypothecate” before the 
descrfption of the property mentioned therein. Otherwise the 
opening clause of the document is not only ungrammatical but 
unmeaning. Indeed the translator of this Court, who has trans- 
lated the document, has inserted the words “and have hypothe- 
cated to the aforesaid persons” in order to give some meaning to 
the clause. In construing a document of this kind we should look 
to the intention of the parties, and if that intention can be gathered 
from the document itself, it is our duty to give effect to it. It has 
been held that the mere ‘fact of the omission of the word “mort- 
gage” orfof a clause giving the mortgagee the right to bring to 
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sale the property which was made secyrity for the debt is not 
sufficient to take the document out of the category of an hypothe- 
cation. In the case of Martin v. Parsram (1), a document very 
similar to the one before us was held to create a hypothecation and 
in a number of cases decided both before and after the Transfer of 
Pfoperty Act by this Court, a document which creates a hypothe- 
cation of immovable property has been construed to be a simple 
mortgage. The Transfer of Property Act, it has been repeatedly 
held, has only codified what was before its enactment the law 
of mortgage in this country. Section 58 no doubt provides that 
a mortgage is a transfer of an interest in specific immovable 
property for the purposes of securing the payment of money ad- 
vanced and for the other purposes mentioned in the section. A 
_hypothecation or pledge of specific immovable property is in my 
opinion a transfer of an interest in the property hypothecated or 
pledged. It is a conveyance of a portion of the borrower's interest 
to the lender, because by virtue of it he is entitled to bring to sale 
the property which is made „security for the debt. Every docu- 
ment by which specific immovable property is made security for 
the repayment of a debt carves out in favour of the mortgagee a 
portion of the borrower’s interests in the property and is thus a 
transfer and a simple mortgage within the meaning of section 58. 
In this country there can be no transfer of interest in the same way 
in which in the case of a mortgage ‘in England the property mort- 
gaged is conveyed to the mortgagee. Inthe present instance the 
intention it seems to me wasclear that the person who had lent 
the money would have a right to realise his money from the pro- 
perty by causing it to be sold. Otherwise the provision in it for- 
bidding a transfer of the property until the debt was repaid would 
be unmeaning. I hold that the document in this case was intend- 
ed to be and is a simple mortgage within the meaning of the 
Transfer of Property Act; and, therefore, it cannot be a charge 
within the meaning of section 100 of that Act. „A charge under 
that sgction arises only when the transaction does not amount to 
a mortgage. In my opinion the view taken by the court below 
is not corgect, and the case ought to be remanded to that court for 
trial on the merits. 
By THE CouRT:—The order of the Court is that the appeal be- 
e dismissed with costs. . 7 : 


M. L. N. Appeal dismièsed. 
(1) [1867] N.-W. P., H. ©. R., p, 124 o i 
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SECRETARY OF STATE FOR INDIA (Dependent) 
VErSUs . 
JAWAHIR LAL (Plaintif) .* 


Limitation Aoi (LX of 1908), seotion 6— Practice—Application for substitution of names 
made beyond time—Abatement order—Code of Civil Procedure (Act V of 1908), Order 
88, rules 4,9. | 

Section 5 of the Limitation Act does not apply to an application made for 
sabstitution’of the name of respondent under Order 22, rule 4 made beyond 
six months of his death. An application for substitution made beyond the 
period of limitation must therefore be rejected. It is, however, opon to the 
appellant, after the order of abatement is made, to apply under Order 22, 
tule 9 and show that he was prevented by any sufficient cause from oon- 


tinuing the suit. č 
FIRST APPEAL froma decree of Babu Gokul Prasad, Subor- 
dinate Judge of Shahjahanpur. z l 


Application to bring on the record the legal representative of 
the deceased plaintiff-respondent. 


The facts of the case fully appear from the following referring 
order of 

PIGGOTT, J.—This is an application in F. A. No. 225 of 1912 
in which the Secretary of State for India is appellant and one 
Hakim Jawahir Lal was impleaded as sole respondent. Iam in- 
formed that the suit itself is of considerable value, and the appeal 
one which must necessarily come before a Bench of two Judges. 
The application before me is one under Order 22, rule 4 of the 
Civil Procedure Code. According to the affidavit by which it is 
supported, Hakim Jawahir Lal died on the 18th of April, 1913, and 
it was not until the 12th of December, 1913, that application was 
made to this Court on behalf of the appellant to bring the legal re- 
presentatives of the deceased respondent on the record. Prima facie, 
therefore, the application is beyond time and is barred by article 177 
of Schedule I of the Indian Limitation Act No. IX of 1908 In the 
affidavit before me certain reasons are put forward on behalf of 
the appellant which are said to be sufficient cause for the applica- 
tion in guenon not having been preferred within the, prescribed 

#F, A. No. 225 of 1912. œ 
; XII 39 R 
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period of limitation. I am not at present considering the suffi- 
ciency of these reasons. The point taken before me on behalf of 
the legal representative of the deceased respondent, to whom 
notice was issued of this application, is that I have no jurisdiction 
to consider at this stage the sufficiency of the reasons put forward 
on behalf of the appellant, and that I have no option but to reject , 
this application as one barred by time. The question is whether 
section 5 of the Indian Limitation Act, No. IX of 1908, applies to 
the present application. That section itself, so far as it relates to 
applications refers only toapplications for review of judgment or 
for leave to appeal or any other application to which this section 
may be made applicable by any enactment or rule for the time 
being in force. Under section 372A of the former Code of Civil 
Procedure (Act XIV of 1882) the corresponding section ofthe Indian 
Limitation Act of 1877 was made applicable to applications under 
section 368A of that Code corresponding to Order 22, rule 4 of the 
present Code of Civil Procedure. This section 372A of Act XIV 
of 1882 has been replaced in the present Code of Civil Procedure 
by Order 22, rule 9. But thereis an important difference of 
language. By thethird sub-rule of Order 22, rule ọ the provisions 
of section 5 of the Indian Limitation Act are directed'to apply to 
applications under sub-rule 2 of the same rule, but are not directed 
to apply to any other rule in Order 22, as for instance, to rule 4 of 
Order 22. Moreover the words “the plaintiff or” at the beginning 
of sub-rule (2) of rule 9 are new, and suggest a change of policy 
on the part of the legislature. The effect of these alterations as I 
understand them is as follows: The sufficiency of the reasons al- 
leged in the affidavit now before me for not making an application 
under Order 22, rule 4 within the prescribed period of limitation 
cannot be considered at this stage. The present application bught 
to be dismissed as time-barred. The appeal in question, F., A. No. 
225 of 1912, would then come up for disposal before two Judges and 
would, be declared to abate under the provisions of Order 22, rule 
4, sub-rule (3). It would then be open to the appellant to come to 
court with an application under Order 22, rule 9, sub-rule (2) show- 
ing cause under the provisions of section 5 of the Indian Limita- 
tion Act for his having neglected to continue the suit, that, is to 
say to make the necessary application under Order 22, rule 4 of 
the Code of Civil Progedure within the prescribed period. "It would 
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then be open to this Court to consider the sufficiency of the reasons 
put forward and to pass such orders as it might consider proper. 
According to this view of the law the proper order for me to pass 
to-day would be one dismissing the application now before me. 
On behalf of the appellant, however, I have been asked to pass 
some order which would have the effect of bringing the whole mat- 
ter before the Bench which mustłdeal with the appeal itself. If my 
view of the law is correct, it [would certainly be expedient that an 
application like the one now before me should be dealt with by a 
Bench capable of finally disposing of the appeal. An order for 
the abatement of the appeal would certainly follow automatically 
upon an order rejecting the present application ; and though I feel 
no doubt in my own mind regarding the question of law raised, it 
being a question which was fully threshed out before me in the 
Judicial Commissioner's Court, Oudh, I think it expedient that 
this application should be dealt with by a Bench capable of dis- 
posing of the appeal itself. My order, tlierefore, is that this applica- 
tion along with the file in F. A. No. %25 of 1912 be laid on an ear- 
ly convenient date before a Bench of two Judges. 
W. Wallach, for the appellant. 
Benode Behari and Shyam Krishna Dar, for the respondent. 


The judgment of the Court was delivered by 


BANERSI, J-ŻThis îs an application under Order 22, rule 4 of 
the Code of Civil Procedure to bring on the record the legal re- 
presentatives of the deceased respondent. The application was 
made after the expiry of the period of limitation prescribed for such 
an application. A learned Judge of this Court has referred the 
application to us for disposal, he being of opinion that under Order 
22, rfle 4 no application can be entertained unless it is filed with- 
in the period of limitation allowed by the Limitation Act, that is 
to say, within six months from the date of the decease of the res- 
pondent. We agree with the view taken by our learned colkeague. 
The law seems to have been altered in this respect in the present 
Code of Civil Procedure. By section 5 of the Limitation’ Act, that 
section can apply only to cases to which, besides the cases men- 


tioned in the section itself, it is made applicable by any other pro- 


vision of law. That section is not made applicable to an applica- 
tion under Rule 4 of Order 22. That rule distinctly provides in 
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sub-rule (3), that where within the time limited by law no applica- 
tion is made under sub-rule (1), the suit shall abate as against the 
deceased defendant. In the case of an appeal the word “appeal ” 
should be read for “suit” and “respondent” for “defendant.” 
Therefore, as the law now stands, since no application was made 
under sub-rule (1) within the time allowed by law, the appeal must 
abate, The remedy of the person who could not make his applica- 
tion within the time allowed by the law of limitation is that pro- 
vided by Rule 9 ofthe Order. He may after the order of abate- 
ment has been passed apply to have it set aside on the ground that 
he was prevented by any sufficient cause from continuing the suit, or 
appeal as the case may be, and this rule clearly makes section 5 of 
the Limitation Act, applicable to it. We are of opinion that the 
application to bring the heirs of the respondent on the record can- 
not be entertained, having been made beyond the period of limi- 


tation prescribed for such an application. We accordingly reject 
it with costs. 


The appeal was then taken up and the judgment of the Court 
was delivered by 


BANERJI, J.—As no application was made in this case to bring 
on the record the legal representatives of the deceased respondent 
within the six months prescribed by the Limitation Act this appeal 
has abated. We accordingly declare that the appeal has abated. 
This order is made without prejudice to any application which the 
appellant may be advised to make under Order 22, rule 9 of the 


‘Code. 


Appeal abated. 
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ABDUL RAHIM KHAN (Petitioner). 
VETSUS 
AHMAD KHAN (Opposite party).® 
Land Rovenuo Act (LIL of 1901), section $2 (d)—Land held revenus-free by the Govern- 
ment— Part of the revenue-paying Mahal. 


Section 32 clause (d) of the Land Revenue Act contemplates cases where 
inthe same Mahal there may be persons holding land reventie-free and yet 
the land so held may form part of the Mahal. Where the Government holds 
gertain land revenue-free in a revenue-paying Mahal, the land so held by 
the Government does not cease to bea part of the Mahal. 

First APPEAL from an order of E. M. Navavutty, Esq., Dis- 
drict Judge of Saharanpur. 


_ In the course of litigation arising out of certain partition 
proceedings between the parties an issue was framed as to whether 
a certain plot of land did or did not form part of the Mahal Rai- 
pur of village Raipur. This plot, numbered 301 and forming 
part of the adadi land, originally formed part of Mahal Raipur. 
It appeared that the Government acquired the plot and a police 
outpost was built on it. Thereupon the Government was entered 
in the village papers as*constituting one of the proprietors of the 
mahal and the plot was entered as “revenue-free.” Sometime 
later the police outpost apparently ceased to exist; and in 1876 
the Government. sold the plot to the parties in equal shares. The 
sale-deed purported to convey to the purchasers the same rights 
which the Government had in the land. Since then the plot was 
entefed as owned and held revenue-free by the parties in equal 
shares, On the issue whether the plot now formed part of the 
Mahal the Munsiff found’ in the affirmative. On appeal, the 
District Judge was of opinion that “the Government when jt was 
owner of the plot held it revenue-free; in other words, the plot 
became Government property and it ceased to be a parteof Maha 
Raipur.”. He reversed the finding of the Munsiff and remanded 
the case. An appeal was filed in the High Court against this 
order of remand. - À : 
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B. E. O'Conor (with him Nehal Chand), for the appellant:— 
The Government had acquired the plot as a part of Mahal 
Raipur, and when the Government sold it, it reverted as a part of 
that Mahal ; its character or nature could not be changed. The 
fact that the plot became revenue-free is no reason why it should 
cease to form part of a Mahal. Revenue-free land can form part 
of a Mahal : Section 32 cl. (di of the Land Revenue Act. Asa 
result of the purchase from the Government the plot may be 
held by the parties separately-from the other proprietors of the 
Mahal; but the plot does not thereby cease to be part of the 
Mahal. Separate specific plots may form part of a Mahal. 

Muhammad Ishag (with him Sundar Lal), for the respondent : 
The finding of the District Judge that the plot is not part of the 
Mahal is a finding of fact and should not be upset. 

Then, sections 141 and 142 of the Land Revenue Act lay down 
two characteristic features of a Mahal ; namely, that every portion 
of a Mahal is liable for the revenue of the whole Mahal and that 
every proprietor of a Mahal i$ responsible to the Government for 
that revenue. When the Government became the owner of the 
plot and it became revenue-free, could it theg be held liable for 
the revenue of the Mahal, and could the Government be held 
responsible to itself? The entire constitution of that portion of 
land was- changed when the Government acquired it. It ceased 
to bea part of the Mahal. The acquisition by the Government 
and the subsequent sale by it of all and every rights which it had 
in the land altogether changed the characteristic nature of that 
land. It became not only “revenue-free” but free from the liakjlity 
to be assessed to revenue at any time in the future. It thus 
ceased to bea part of a Mahal. ` ? 


B. E. O'Conor was not heard in reply. 
The judgment of the Court was delivered by 


RYVES, J.—This case was remanded by this Court for a 
decisiôn of the issue as to whether the land in dispute formed 
part of the Mahal Raipur. The learned Munsif on the evidence 
before him came to the conclusion that it did. He found on the 
evidence of the patwari that the plot in question was entered in 

e the record of rights as a part of the abađi and that it had a parti- 
cular number in the Khasra, It also found that the Govérnment 
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had other portions of land in the same Mahal. On appeal the Civiu 
learned Judge says :—“ It îs obvious that the Government when 1914 
it was owner of the plot held it revenue-free. In other words ABDUL 


this plot became Government property and it ceased to bea part Rant Kaan 
v 


of Mahal Raipur.” It has been argued that this is a finding of Anxa 

fact which is binding on us. Inour opinion it is not a finding KHANS 

* of fact but isa mixed finding of fact and law. We think that yves, J. 
the learned Judge is not right in saying that the fact that the 
Government was owner of this plot at one time and held it revenue- 
free is the same thing as that the property ceased to be a part of 
the Mahal. Section 32, clause (d) of the Land Revenue Act shows 
that there may be in the Mahal persons holding land revenue-free 
and the land so held yet forms part of the Mahal. In our opinion 
the finding of the District Judge is vitiated by his erroneous view 
of ‘aw. We allow this appeal, set aside the order of the learned 
District Judge and restore the decree of the court of first instance 
with costs in all courts. 

B. K. M. . Appeal allowed. 


306 HIGH COURT (A. L. J. R 


HAIDAR RAZA 
versus 


KING-EMPEROR.# 
Etidence Act (I of 1878), ` section 91—Adwission of guilt while departmental enquiry 
going on— Whether could be proved in Judicial Proceeding. 


One 8 stated to a Bench of Magistrates, that he was Willing to compro- 
mise a case pending in thelr court if the opposite party paid him Rs. 9, 
seven of which were paid - to their Peshkar. The Peshkar was sent for and 
admitted having received Rs. 5 from S but when he was prosecuted he denied 
the receipt of money. One of the Magistrates was examined and proved the 
confession. Held, that the statement of S was not a complaint but a confession 
of guilt punishable under section 16] of the Indian Penal Code and should 


have been recorded like a confession. Weld further that the statement of the: 
Peshkar being recorded when departmental enquiry was going on was not 


a matter required by law to be in writing and section 91 of the Evidence 

Act had no application. Thè Magistrates therefore were competent to 

prove the confession. 

Criminal Revision against the order of Wa R. G. Moir, Esq, 
Sessions Judge of Gorakhpur. 


The applicant was convicted of an offence, under section 161, 
Indian Penal Code, of illegally accepting 4 sum of rupees seven 
from one Sukhari. 


The applicant was a Reader of the Court of the Honorary 
Magistrates of Gorakhpur. The case of Sukhari against Baqar 
was pending in that court. It was a petty case of assault *°and 
the Magistrates suggested the parties to compromise. The 
parties went out of court and did not return for a long time, e The 
Magistrates sent for them and on enquiry Sukhari told them that 
he was ready to compromise provided the other side paid him 
all his expenses which amounted to about Rs. 9, seven of which 
were faid_to their Peshkar. Sukhari was put into the witness-box 
and was examined on oath and he made a statement Which was 
recorded. The Magistrates sent for the accused, who according 
to a note made by them on 26th June, 1913 “admitted having 


. received Rs. 5 from him (complainan#).” This statement wag 
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made in vernacular but the Honorary Magistrate (Messrs, Mac- 
kinnon and Gursewak Upadhya) recorded it in English. They then 
sent the fileto the District Magistrate who ordered the Peshkar 
to be prosecuted. Mr. Gursewak was examined asa witness and 
he stated that the statement recorded was the full and correct 
statement of what the accused said and that the statement “was 
quite voluntary. It was not made owing to any inducement, 
threat or promise.” The Magistrate convicted the accused. On 
appeal the Sessions Judge held that the confession, not having 
been recorded as required by law was not admissible in evidence, 
but on evidence he held the guilt to be proved. The following 
quotation from his judgment is material. 

“The question is whether the terms of section 533, Criminal 
Procedure Code enable the court toadmit in evidence the record 
of the statement of appellant made by the Honorary Magistrate.” 
The answer to that question depends on whether that statement 
was recorded or purported to be recorded under section 164 or 
364, Civil Procedure Code, and was duly made. It did not pur- 
port to be recorded under either of these sections. No attempt 
was made by the Honorary Magistrate to comply with the provi- 
sions of the law regarding the record of statements of confessions 
of accused persons, The statement can only be said to have 
been recorded under section 164 in that it wasa statement made 
to a Bench of Magistrates in the course of an investigation and 
was recorded by them. Learned pleaders for appellant have 

- cited 17 Cal., 862; 9 Mad., 224, Bom., 219 and 2 C. W. N. 702, 
1714)¢ The Bombay case was under the Act of 1872. It 
does not touch the question, how far defects in the manner of 
recording a statement may be cured. In the Madras case it was 
laid down that the provisions of section 533 of the Act of 1882, 
then in ‘force, would not render a confession admissible where 
no attempt has beén made to conform to the provisions of s. 164 
Criminal Procedure Code. 17 Cal, 862 has been dissented from 
in 18 Cal., 549 ; and in 22 Cal., 817; and in 21 Bom., 498. , These 
rulings were under the Code of 1882. Section 533 of the Code 
of 1898, now in force has wider terms. But it seems to me that 
it would do violence to,the terms of the section to hold that 
-though the statement of appellant did not purport to be’ recorded 
under section 164 or 364 Criminal Procedure Cdde it was in fact 
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recorded under either of these sections., ..........+- I hold that -the 
statement of appellant was not recorded and did not purport to be 
recorded under section 164 or 364, Criminal Procedure - Code. 
The defect cannot be cured by section 533 Criminal Procedure 
Code. The record of appellant’s statement is not admissible in 


‘evidence. No other evidence of his confession is admissible. Hence 


his confession cannot be proved.” 
The accused applied in revision. 
E. A. Howard, for the applicant. 
R. Malcomson (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 


PIGGOTT, J.—This is an application in revision against an order 
by the Sessions Judge of Gorakhpur dismissing the appeal of one 
Saiyad Haider Raza against his conviction of an offence punish- 
able under section 161 of the Indian Penal Code, before a Magis- 
trate of the First Class in thag district, in which he had been sentenced 
to three months’ rigorous imprisonment. The following facts are 
material :—On June the 26th, 1913, a Bench of Honorary Magis- 
trates consisting of two Magistrates, sitting at Tamkohi ‘in the 
Gorakhpur district, had before it a petty criminal case in which 
one Sukhari was the complainant. The Magistrates were informed 
that the parties were inclined to compromise, and as the offence 
was a compoundable one, they gave the parties an opportunity to 
discuss matters out of court. Later in the day the Magistrates were 
informally told of a difficulty which had arisen in arranging the 
terms of the compromise, and Sukhari made a statement to the 
effect that he had paid certain money as illegal gratification to 
two officials of the court. The Magistrates administered esdlemn 
affirmation to Sukhari and then and there recorded in the English 
language a brief memorandum of the statement which Sukhari 
proceeded to make. It is not quite clear whether the present 
apfflicant Saiyed Haidar Raza, who at the time occupied the 
position of clerk to the Bench of Honorary Magistrates, was present 
or not ‘while Sukhari's statement on sélemn affirmation was being 
recorded. If he was not present while this was being done, he 
must have been called before the Magistrates shortly afterwards, 
for it is in evidence that certain further conversation fook place 


between the Magistrates,-Sukhari and Saiyad Haidar Raza’ A 


ee 
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brief note was recorded in the English language by the Honorary 
Magistrates regarding the’ facts thus ascertained.. That note 
includes a memorandum of the substance of what was then stated 
by Saiyad Haidar Raza. The Magistrates made some further 
enquiries into the matter and later on formally recorded a state- 
ment by Saiyad Haidar Raza, in the course of which he denied 
all the allegations against him. “This was recorded on the 2oth of 
September, 1913, and is obviously in the form of an explanation 
offered by an official against whom proceedings are being taken 
departmentally. Finally, the Honorary Magistrates reported the 
matter to the District Magistrate with a recommendation that 
Saiyad Haidar Raza should be dismissed but not criminally 
prosecuted. The District Magistrate, however, ordered his prose- 
cution, with the result already indicated. The question before 
me is as to the admissibility or otherwise of some of the evidence 
on the record. The Sessions Judge has ruled that the Honorary 
Magistrates were precluded by the provisions of section 91 of the 
Indian Evidence Act (No I of 1872) from giving oral evidence as 


-to what took place before them on June, the 26th, 1913, in so far 


as that evidence involved the proving of any confession then made 
by Saiyad Haidar Raza. I am perhaps not quite clear regarding 
the view taken by the learned Sessions Judge of the record made 
on that day of Sukhari’s statement on solemn affirmation. The 
result at any rate has beep this that the Sessions Judge has ruled 
out the oral evidence of the confession alleged to have been made 
by the applicant on June the 26th, 1913, but has convicted him 
upon the oral evidence as to something which was stated by 
Sukhari in his presence and as to his own conduct when Sukhari 
made this statement. The point taken in revision is that the 
evidenge thus accepted does not warrant the conviction of the 
applicant in respect of the offence charged. I have felt it incum- 
bent on me to deal with the case as a whole and to re-consider the 
finding recorded by the learned Sessions Judge as to the admissibi- 
lity of the oral evidence given by the Honorary Magistrates 
regarding Saiyad Haidar Raza’s confession. The Sessions 
Judge his held that any statement which Saiyad Haidar Raza, 
may have made to the Honorary Magistrate on June the 26th, 
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1913, if of the nature of a confession, would be a matter which the 
said Honorary Magistrates were required by law, namely, by section 
164 of the Code of Criminal Procedure, to reduce to writing in a 
particular way. Ifthis view is correct, it would certainly follow 
that the rough note or memorandum recorded by the Honorary 
Magistrates in which Saiyad Haidar Raza’s confession is embo- 


died would not be a proper record of his confession and could not’ 


be accepted in evidence., It would also follow that oral evidence 
of the substance of this document would be excluded by section 
gt of the Indian Evidence Act. Now the original statement made 
by Sukhari to the Honorary Magistrates, by which their attention 
was first drawn to the commission of an offence punishable under 
sectioir 161 of the Indian Penal Code, was cetainly not a “complaint” 
within the meaning of the definition given in section 4 of the 
Criminal Procedure Code. It is clear to me that Sukhari had no 
intention of asking the Magistrates to take action under the 
Criminal Procedure Code. When he made that statement, he was 
merely explaining to them why he was holding out for certain 
terms before he could consent to compound the offence in the case 
in which he appeared as complainant, If, therefore, the Honorary 
Magistrates proceeded to take cognizance” of this offence, they 
could only do so under section 190, clause I (c). The learned 
Sessions Judge’s view of the proceedings which followed seems 
either to be coloured by the assumption that the Honorary Magis- 
trates, being empowered by law to take cognizance of the matter 
under the clause aforesaid, were legally bound to do so, 
and to do so immediately, or else to rest on the supposition 
that their examination of Sukhari on solemn affirmation shows 
that they had so taken cognizance. I am not prepared to admit 
either of these propositions. A Magistrate is alsoa citizen and 
is also the head of an office. Matters may come to his notice in 
either of these capacities regarding which he may consider: it 
advisable to question other people, without its being necessarily 
presumed that he was acting in his magisterial capacity., From 
any point of view the-examination of Sukhari on solemn affirma- 
tion was a mistake. Sukhari’s statement is itself a. confession, 
that he had been guilty of offences punishable under section.4$+ of 


the Indian Penal Code, If it was to he recorded at all by the 
Magistrates as such, it, should have been recorded in the manner 
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provided for confessions and not as a deposition on solemn affirma- 
tion. As a matter of fact the proceedings of the Honorary Magis- 
trates read as a whole show clearly that they conceived themselves 
to be conducting a departmental enquiry into the allegations of 
misconduct suddenly made to them against certain of their subor- 
dinates. I have conducted enquiries of a very similar nature 
myself, and it certainly never occurred to me that, in questioning 
any one of my subordinates against whom allegations of miscon- 
duct had been made I was bound to act in my magisterial capacity 
and could only record any statement which they might see fit to 
make subject to the formalities and safe-guards prescribed by law, 
i.e, by section 164 of the Code of Criminal Procedure. In my 
opinion the statements made by Saiyad Haidar Raza to the 
Honorary Magistrates, when he was called into their presence and 
confronted with Sukhari on June the 26th, 1913, were not matters 
required by law to be reduced to the form ofa document. Conse- 
quently section 91 of the Indian Evidence Act has no application. 
The Honorary Magistrates have been examined in the courts 
below and have proved what took’ place before them on the date 
aboye-mentioned, and what Saiyad Haidar Raza stated when 
the matter was unexpectedly sprung upon him. I have consider- 
ed the evidence, and I seeno reason to doubt that the applicant 
was surprised into the making of true admissions against himself, and 
that the oral evidence on which the first court based its conviction 
of the applicant was refiable as well aslegally admissible. I have 
considered the provisions of section 24 of the Indian Evidence 
Act, and am satisfied that they do not apply to the circumstances 
of this case. The result is that I dismiss this application. 


MLN. ft 3 Application dismissed. 
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HAZARI LAL 
versus 
KING EMPEROR.® 
U. P. Municipalities’ Act (I of 1900)—disobeying a written notico—Validity of 
notice.contested on ihe ground that it is not a lawfully issued notice—Magistraie — 
` Duty of. . 

Section 152 of the Munidipalities’ Act is no bar to the aceused setting 
up the defence that. the notice was not lawfully issued bythe Board and 
that the Magistrate enquiring into it was bound to call upon the prosecu- 
tion to produce evidence to show that it was a notice lawfully issued by the 
Board or by the authority of any person to whom the powers exerciaable by 
the Board as a whole had been lawfully delegated. 

CRIMINAL REVISION from an order of E. L, Norton, Esq., Magis- 
trate, First Class of Allahabad. 

The applicant, Hazari Lal, was prosecuted under section. 147 
of the N.-W. P. and Oudh Municipalities’ Act for having disobeyed 
a “written notice lawfully issued ” by the Municipal Board of 
Allahabad, on 24th August, 1913 requiring the demolition within, 
ten days of a certain ¢orsa (stone bracket or balcony support) cons- 
tructed by him without previous sanction of the Board. At” the 
trial, one of the defences set up by Hazari Lal was that he was 
not bound to comply with the notice inasmuch as it was mot a 
notice lawfully issued by the Municipal Board. The Magistrate 
was of opinion that if Hazari Lal wanted to take exception to the 
notice on any ground he should have appealed against it, under 
section 152 of the Municipalities’ Act to the Commissioner ; and, 
following the ruling in I. L. R., 26 AIL, 386, he held that as Hazari 
Lal had preferred no such appeal the validity of the notice coluld 
not be questioned by him at the trial. The Magistrate convicted 
him and sentenced him'to a fine of Rs, 40. Hazari Lal applied 
to the High Court in revision. 

Purushottam Das Tandon, for the applicant :—The prose- 
cution had to prove that the notice was lawfully issued by 
the Municipal Board. The notice was signed by M. A. Baqi 
Khan, a Member of the Board. Under the Bye-Laws of the Allaha- 
bad Municipality notices under section 87 of the Act could be 
issued lawfully on behalf of the Board only by the Senior Vice- 
Chairman and the Member-in-charge of the Conservancy jointly. 

$ # Cr, Rev. No 1227 of 1913. ¿ 
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M. A. Baqi Khan, was neither of these two office bearers. He had 
no authority to issue the notice ; the notice issued by him was not 
a lawful notice issued by the Municipal Board. Hazari Lal was 
entitled to raise this defence at the trial. Section 152 of the Act 
says that where there is a lawfully issued notice that notice can- 
not be called in question except by way of appeal to the Commis- 
sioner. .The case of 

; Emperor v. Shadi and others, [1904] LL. R., 26 AlL, 386, 

which is relied on by the Magistrate does not go beyond this. 
Here the question is not whether a lawfully issued notice is or is 
not justified by the circumstances of the case; the plea taken is 
that there is no lawfully issued notice at all. The ruling cited has 
no application to such a case. 

R. Malcomson (Assistant Government Advocate), for the 
Crown :—The Bye-Laws do not lay down that the notices are to be 
signed and sealed by both the Senior Vice-Chairman and the 
Member-in-charge of Conservancy. The signature of one of them 
may be sufficient if the notice is’ in fact authorized by both of 
them. The Senior Vice-Chairman had inspected the locality and 
there is nothing te show that the notice was not authorized by 
him. Lala Bisheswar Das was.the Member-in-charge of Conser- 
vancy ; he had arranged with M. A. Baqi Khan to perform his 
duties for a short period. 

` Purushottam Das Tandon, in reply :—These facts have ngt at 
all been proved or gone into. The prosecution should have proved 
fully that the notice was a lawful notice. ; 

The following judgment was delivered by 

Picaeortt, J.—Hazari Lal, a resident of Allahabad, has been 
convicted of disobeying a written notice lawfully issued by the 
Municipal Board of Allahabad, under the powers conferred upon 
it by the United Provinces Municipalities’ Act of 1900. He comes 
to this Court fn revision, and the one substantial point raised by 
him is that the prosecution has not proved that the notice* which 
he is alleged to have disobeyed was a notice lawfully issued by 
the Municipal Board of Allahabad, under the powers "conferred 
upon it. If this were a point taken for the first time in revision 
Tam not certain that «I should have considered it my duty to go, 
into it I find, however, that this defence was in substance taken 
before the court below and that the trying* Magistrate refused to 
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entertain it. The Magistrate was of opinion that, if he had entered 
into this defence, he would be permitting the accused before him 
to contravene the provisions of section 152 of the Municipalities’ 
Act. That section, however, applies to a notice issued by the 
Board, and the point taken in the present case is that the accused 
had received no notice issued by the Board under the powers 
conferred upon it by the Act. The paper which was served upon 
Hazari Lal on August the 28th, 1913, contained a direction with 
which he admittedly failed to comply within the period prescribed 
by it. It did not purport on the face of it to be a notice issued 
by, or by order of the Municipal Board, but on behalf of the 
Member-in-charge of Ward No. 4, and it was signed by a single 
Member of the Board. The notice was one covered by the provi- 
sions of clause § of section 87 of the Municipalities’ Act, that is 
to say, it was a notice such as the Municipal Board was empowered 
to issue under the above-mentioned: provision of the law. The 
only question, therefore, was whether the Board had issued this 
notice or not. The powers conferred upon the Municipal Board 
by this section are important and the legislature found it necessary 
by the Amending Act No. I of 1907, to make Special provision for 
the circumstances under which alone these powers could be 
delegated. I think the accused in this case was entitled to set up 
the defence that the paper served upon, him was not a notice 
issyed by the Board, or by the authority of any person to whom 
the powers exercisable by the Board as a whole had been lawfully 
delegated. The defence having been set up, the Magistrate ought 
to have inquired into it and called upon the prosecution to sroine 
evidence sufficient to satisfy him on this point. I, therefore, set 
aside the conviction and sentence in this case, and retum the 
record to the court below with the following directions. The 
Magistrate will take up the case at the point at which it stood when 
the accused entered his defence, and will require the prosecution 
to préduce evidence to satisfy him, if possible, that the notice 
served upon Hazari Lal on August the 28th, 1913, was a notice 
issued by the authority of the Board or by the authority of persons 
to whom the powers of the Board under section 87, clause 5 of the 
e Municipalities’ Act of 1900, had been lawfully delegated, ' 


B. K. M. Conviction set abide, 
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"SRI RAJA VENKATA NARASIMHA APPA ROW (Defendant) 
Versus 


SRI RAJA PARTHASARATHY APPA ROW SAVAI 
ASWA ROW AND ANOTHER (Plaintif s). 
Hindu Law—Will—Construction—Adoption—Seoular motive—Authority given joinily 
to two widows io adopi— Exercise of stich a power by the surtitor. 


Where the will of a Hindu testator who left him surviving two widows, 
provided that you should adopt a boy who is our sannihita (one already 
related) whenever it atrikes you that our samasianam (family) should continue, 
their Lordships, without decidiñg the validity of a Joint power of adoption 
and its interpretation, held that the language of the testator pointed to the 
predominance of the secular motive and in the absence of anything requiring 
or justifying the interpretation of the provisions of the will with regard to 
the adoption in any special way arising from the fact that the testator was 
a Hindu, the will must be interpreted according to the plain meaning of 
the language used ; that so construing it gavethe widows jointly the power 
to adopt a son should an oceasion arise which in their joint opinion made 
it desirable Bo to do ; that the death of one of the widows put an end to such 
a joint power ; and that an adoption alleged to have been made after the 
death of one of the widows by the surviving widow, was of no validity. 

Sri Rajak Venkata Narasimha Appa Rowv. Sri Rajah Rangayya Appa Row and 
others, I, L. R., 28 Mad., 489, partly reversed. 


THREE CONSOLIDATED APPEALS froma judgment and three 
decrees of the High Court of Madras, affirming a decree of the 
Court of the Subordinate Judge of Kistna and modifying a 
decreé of the Court of the District Judge of Godaveri. 


In 1864 immediately prior to his death a Hindu testator belong- 
ing to the Sudra taste made a will, which is fully set out in their 
Lordships’ judgment. The will, after directing that’ his two 
widows shquld divide his movable and immovable properties in 
equal shares, provided that “ You adopt a boy who is our 3annthzta 
(one closely related) whenever it strikes you that our samastanam 
(family) should continue”. One of the widows died in 1881, and 
in 1890 the surviving widow, named Papamma, acting under the 
alleged power jn the said will, adopted the said Narayya who was 
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then the sole owner of the samindari of Medur. Narayya died 
unmarried in 1895 leaving him surviving the said Papamma, 


Immediately after that event one of the two suits (No 35 of 
1895) giving rise to these appeals was instituted in the Court of 
the Subordinate Judge by the natural mother of Narayya against 
Papamma and another in order to recover possession of the samin- 
dari of Medur on the ground afer alia that the alleged adoption 
of Narayya by Papamma was invalid. The plaintiff died while 
the suit was pending, but it was continued by Rangayya and 
Venkata Narasimha, the paternal uncles of the said Narayya. The 
Subordinate Judge was of opinion that under the power given by 
the said will the said Papamma” was quite competent to adopt a 
boy after the death of their co-widow”, and he, therefore, upheld 
the adoption of Narayya and dismissed the suit. 


On December 5th, 1899, Papamma died and on the following 
14th the second of the two suits (No. 44 of 1899), giving rise to 
these appeals, was instituted in the Court of the District Judge by 
Parthasarathy against the said Rangayya and Venkata Narasimha, 
contending that he and the two defendants were the only rever- 
sionary heirs of the said Narayya, the adoptedeson of the husband 
of Papamma, and that as all the three were equally nearly related 
to the deceased Narayya, each of them was entitled to a third of 
the samindari of Medur, which was in the possession of the defen- 
dants. f l 

The plaintiff therefore prayed nter alia for possession ofa 
third of the said samindari. The defendants challenged the 
validity of the alleged adoption; and the District Judge upheld 
their contention. l 

On appeal in both suits the High Court decided in faveur of 
the said adoption (see I. L. R., 29 Mad., 437). 

On the death of Rangayya he was represented by his legal re- 
preseptative Venkatadri, on these appeals. 

Sir Robert Finlay, K.C. and Kenworthy Brown, for the legal 
representatives of Venkata Narasimha :—On the true construction 
of the will the power to adopt is given to the two widows jointly and 


, not severally. It is impossible for two Widows toadopt. Adop- 


tion could be made only by one widow, ‘who becomes the mother 
of the adopted som, he is adopted to het deceased, husband, A 
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joint power, is therefore, bad in the very nature of things, A joint Ovik 
power to adopt given to the testator’s widow and executor is bad ; 1918 ` 
Amrito Lal Dutt v, Surnomoye Dasi, [1910] L. R., 27 I. A., 128. VENKATA 
PEROT . NARASIMHA 
An adopted son holds the same position in the family of the v. 
PARTHA- 
adoptor as a natural born son and takes by inheritance from his Bane 
e adoptive mother’s relations : s 


Kati Komul Mazoomdar v. Uma Shankur Moitra, [1888] L. R., 10 L A., 138; 
Mayne’s Hindu Law and Usage, 7th ed., p. 214 ` j 


The wife in conjunction with whom the husband adopts, be- 
comes the heir of the adopted son in preference to other wives : 
Annapurna Nachiar v. Collector of Tinnevelly, 11895] I. L. R., 18 Hady 277, 
which was affirmed-by the Privy Council in 
Annapurna Nachiar v. Forbes, [1899] L. R., 261. A., 246. 
The fiction of the law renders the adoption a sort of symbolical 


begetting, and as a joint power to adopt given to two widows 
must be exercised by both, the adopted son would have two 


mothers and sets of maternal relations. Such a position is un- 
natural. — l l A 
It is said that in ‘the Maratha country an elder widow has the 
power to adopt without the consent of her younger co-widow and 
without the permission of her husband and without the consent of 
his kindred. . 
Rakhmabai v. Radhabai, [1868] 5 B. H., C. R., 181; 
Ranji v. Ghaman, [1870] L L. R., 6 Bom., 498, at p. 503. 
Steeles Law and Custom ‘of Hindu Castes’, Ed. 1868, pp., 48 
and“ 187; West and Buhlers Hindu -Law, 3rd Ed., p. 977; and 
Mayne’s Hindu Law and Usage, 7th. edition, p. 152. 


But in Madras a widow cannot adopt unless she has her hus- 
band’s consent or the authority of his kinsman. 
The Coltcetor òf Madinga v. Mootoo Bamalinga Sathupathy, [1868] 12 M. L 
A., 897. ° r 
There „is no consent ofthe husband’s kinsman and the joint 
power given by him being bad the adoption in question is invalidat- 
ed. Reference was also made to 


‘Maharani Indar Kunwar. v. Maharani Jaipal Kunwar, [1888] L. E., 15 
I. A., 127 5 . 
Haredhun Mookerjea v, Muthoranath Mookeriea, [1849] 4 M. F. S., 414. 
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Sir Francis Macnaghten’s Considerations of Hindu Law, p., 171 
and Appendix Il. 

Assuming that a joint authority to adopt is good, the testator 
intended that the power given to his two widows should be ex- 
ercised by them jointly whenever it struck them that the family. 
should continue. Such a power must be strictly exercised jointly :e 
Mayne on Hindu Law and Usage, 7th Ed. pp. 144 and 145. That 
power is at an end on the death of one of the donees and cannot be 
exercised by the survivor. 

Monigfiore v. Browne, [1858] 7 H. L., Cases, 241; 


Farwell on Powers, 2nd Ed., p. 454. 


It therefore follows that Papamma had no power to adopt and 

a widow must have her deceased husband’s authority to adopt. 
Chowdhury Padum Singh v. Koer Oodey Singh, [1869] 13 M. I. A., 350; 
Mutsaddi Lal v. Kundan Lal, [1905] L. W., 83 I. A., 55. 

It is, therefore, submitted that the adoption in question cannot 
be sustained. . 

De Gruyther, K. C., and A. M. Dunne, for Venkatadri, the legal 
representative of Rangayya, adopted the contentions of Sir Robert 
Finlay, K. C., and further contended that the testator was of the 
Sudra caste amongst whom the predominant motive for adoption is 
secular and not religious. 

Sir Edward Clarke, K. C., Sir Erle Richards, K.C, G.E. A, 
Ross, K. C., and T. Prakasam, for Parthasarathy :—The point now 
raised that a joint power is bad was not raised in the courtsin India 
either in the pleadings or the issues. Itis an entirely fresh ppint. 
The proposition that an authority to two widows to adopt is bad 
has no authority either in text-books or ih case-law. Where 
power to adopt is given to two widows, it is a necessary inferen- 
tial construction that both would agree as to the boy to be select- 
ed and then by further agreement on the part of the two the boy 
wouldebe received by them. Westand Buhler, 3rd Ed., p. 977; 
and Sir Francis Macnaghten’s Considerations of Hindu Law, p. 171 
and Appéndix 10 referred to in ; 

Annapurna Nachiar v. Forbes, [1899] L. R., 26 L A., 246 at p. 252, 


A joint power to adopt was not questioned in 
Maharani Indar Kumcar v, Maharani Jaipal Kunwar, [1888] L R., z} ]. A.) 
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'[LORD MOULTON :—There the quéstion never arose as LORD 
MACNAGHTEN construed that the will gave power to one only.] 
A joint power to adopt is good : 
Sarada Prosad Pal v. Rama Pati Pal, [1912] 170. W. N., 319. 
Counsel distinguished 


SurendrakeshawRoy v. Doorgasundar Dassee, [1892] L. R., 19 I. A., 108; 
Amrito Lal Dutt v. Surnomoye Dasi, [1900] L. R., 27 L A., 128, 


which were relied upon by the District Judge, and submitted 
that thosė cases did not apply. 

The will was drawn up so long ago as in 1864 by a layman and 
should be construed liberally and reasonably so as to carry out 
the testator’s intention of continuing his line, and if there are 
two possible constructions that which carries out the testator’s 
intentions should be adopted. The court should, ‘if possible in ei 
give effect to the testator’s intention: 

Akhoy Chunder Bagchi v. Kampahar Haji, [1885] L. R., 121. A., 198, at pp. 


201 and 202, 
Maharani Indar Kunwar v. Maharani Jaipal Kunwar, [1888] L. R, 15 A, 


127 atp. 147, 
Kannepalli Suryanarayana vy. Pusha Venkata Ramana, [1906] L &., 381. A. 


145 at pp. 152 and 163. | 

Rules established in English Gaits for construing English 
documents are not as such applicable to Indian wills and docu- 
ments : : 
Bhagabati Barnanga v ali Charan Singh, [1911] L. R., 881. A., 54, at p. 
64, 


The case of 
Bhaiya Radibat Surp Maharani Indur Kunwar, [1888] L. R., 16 L A, 


53, atp. 59, 
is not`an authority, as held by the District Judge, for the proposi- 


tion that the English law of power is applicable to Indian wills. 
On the contrary 
Bai Motivaboo v. Mammoobat,, [1897] L. R., 241. A., 93. at p. 105, 

expressly lays down that English law of power is not to be 
applied generally to Indian wills. The will does not say that 
the widow should ‘both’ or ‘jointly’ adopt. It is a power given 
to each of the widows to adopt with the consent of the other. 
In such a case the death of one of the widows removes the neces- 
sity af getting that consent and the survivor is the sole person, 
who can exercise the power, The husband by giving authority 
frees thé widows from incapacity to adopt, and when -they have 


Crvin 
1913 


VENKATA, 
NAKANDERA 


Panik 
SARATHY 


320 PRIVY COUNCIL [A. L, J. R. 


been put by the testator in the same position as that of the widows 
in Bombay, where a widow can adopt without the authority of the 


_ husband and if there are two widows one can adopt with the 


consent of the other and on the death of one of them the survivor 
can adopt. West and Buhler, 3rd, Ed., p. 977. 


` It is therefore submitted that the adoption in question is valid. 
Reference was also made to | 
` Hunooman Persaud Panday v. Musammat Babooee Munraj Koonwarec, [1856] 
6M. L A., 397, 
Suryanarayana Y. Venkata Ramana, [1902] L L. R., 26 Mad., 681. 
Mayne on Hindu Law and Usage, 7th Ed., p. 137 ; and 
Hindu Law of Adoption by Sarkar, (Ed., 1888) p. 245. 
Sir Robert Finlay, K. C., in reply :—The case of 
` Saroda Prosad Pal v, Rama Pati Pal, [1912] 17 C. W. N, 319, 


is not an authority for the proposition that a joint power to 
adopt is valid. The decision, in that case rests on the true con- 
struction of the will, which is “construed as giving separate power 
to adopt to each widow. The suggestion that two widows should 
concur in selecting the boy to be adopted And. that one of them 
should by agreement receive him, did not commend itself to 
Mr. JUSTICE MUKERJI, who delivered the judgment in the case. 
If that case were accepted and as the,adoption in question 
would have divested the widows of their life-estates given 
to them under the will, the result would have been that Papamma; 
who had obtained an agreement that she should be allowed to 
enjoy her share of the estate during her life-time, would have been 
protected, but the other widow having no joint power would have 
had no hold on Papamma and would have been entirely left 
at her mercy. She would have been entirely left unprovided for. 
That was never intended by the testator, 


[LORD MOULTAN, referred to 
Mondakini Dasi v. Adinath Dey, [1890]. I. L. R., 18 Cal., 69.] 


The language of the will is clear and consistent, and there is 
nothing in the will itself to suggest any departure from its literal 
construction. The will must, therefore, be literally.construed. 


Gurusand Pillai v. Sivakamt dmmgl, bee L. K., 22 1. A., 119, gt pp. 197 
and 128. 
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If the construction suggested were adopted, the Board would 
be making a will and the Court must not make a will but inter- 
pret it. 

Hunter v. Attorney General, [1899] L. R., A. C., 809, at p. 817. 
The will gives a joint power, which cannot be exercised by 
e the survivor of the two widows : ° 


Brassoy v. Chalmers, (1852) 16 Beav., 223, at p. 331. 


It is a joint power and must be strictly exercised jointly. He 
also distinguished the cases relied upon by the other side, 


The judgment of their Lordships was delivered by 

LORD MOULTON.—The further question now for considera- 
tion in these consolidated appeals is the ownership of the samindart 
of Medur. It is common ground that at one time this samindart 
belonged to Narayya Appa Row, the son of Venkataramayya 
Appa Row, who will for convenience be referred to as N arayya, 
the younger. It is also common ground that Narayya, the younger, 
died intestate on the 4th August, 1895. The points in dispute 
are whether at the time of his death Narayya the younger had 
become by adoption the son of Raja Narayya Appa Rao Bahadur 
Garu, who died on’ the 7th December, 1864, (and who will for 
convenience be referred to as Narayya, the elder’, and whether if 
such adoption took place, it had the effect of divesting him of the 
samindart of Medur, Im order that the respondents in this appeal 
may sustain their claim to a share of the samtndart of Medur, it 
is necessary that they should succeed on hoth these points, inas- 
much as their claim by inheritance from Narayya, the younger, 
depefds on his having been validly adopted into the family of 
Narayya, the elder. Their claim must, therefore, fail if he was not 
validly adopted, or if, having been so adopted, he thereby forfeited 
his right to the zamndari of Medur, which appears to have been 
ancestral property in his family of origin. 


The alleged adoption took place after the death of Narayya, 
the elder, and was made by his widow, Papamma. The respon- 
dents claim that this adoption was a valid exercise of tht powers 
given by the last will of Narayya, the elder. The appellants, on 
the other hand, contend that the power of adoption which purport- 
ed to be given by the said will was in itself invalid, and that even 
if the power was valid as given in the will the alleged adoption 


C1viL 


1918 
VENKATA 
NARASIMHA 
v. 
PARTHA- 
BARATHY 


Lord Moulton. 


Orvin 
1918 
VENKATA 
NABASIMHA 
v. 
PARTHA- 
SARATHY 


Lord Moulton. 


822 PRIVY COUNCIL (A. L. J, R. 


was not in accordance with that power, and was accordingly of no 
force or validity. If the appellants succeed in making good 
either of these objections to the validity of the adoption, the whole 
claim of the respondents admittedly falls to the ground, and their 
Lordships have, therefore, considered it desirable that these points 
shbuld be fully argued in the first instance as preliminary points, 
and that they should express their opinion on them before consider- 
ing the other portions of the case. 


The will of Narayya, the elder, is dated the 6th day of De 
ber, 1864, #2, immediately previous to his death. He wasa mem- 
ber of the Velama branch of the Sudra caste. He had two wives 
named, respectively, Papamma and Chinnamma. So much turns 
upon the language of this will that itis advisable to cite it in full. 
It reads as follows :— 


“ As my illness increased, and as I think I would not survive, you both 
should divide in equal shares my samindari Nidadavole and Bahargalll parganas 
and Amberpet pargana, the cash in the upstair building and all other movable 
and immovable property. It has been arranged that my nephew (sister’s son) 
Chiranjivi Vellanki Venkatakrishna Row should enjoy hereditarily from son to 
grandson the profits of the village of Mandur attached to Ambarpet Muttsh, and 
also of Nagulapalli and Rajnpotepalli villages attachéd to the Taluqdari, and 
that my brothers-in-law, Vellanki Jagannadha Row Garu and Vellanki Sura Row 
Garu, should enjoy hereditarily the profits of the village of the Undrajavaram 
attached to Nidadavole pargana paying every year the peishoush fixed therefor 
at the sub-division according to the kistbund (ingtalmont). You both should 
maintain our samastanam, servants, clerks, dasis and other servants. You should 
for the most partlive in harmony with my younger brother, Ohiranjivi Venkatadri 
Appa Row. Youshould adopta boy who is our sannihita (one closely related) 
whenever it strikes you that our samastanam should continue. In al! matters 
both should act without quarrelling. I have this day alone caused a petitfon to 
be written and sent to the Colleotor of Godavari in regard to this matter. You 
both should without fail act according to the aforesaid paddhalis (terms).”” | 


The will is signed by the testator and witnessed by four wit- 
nesses, and under their names comes the words :— 
‘| We both have agreed to act according to the aforesaid terms,”’ 
and this is signed by Papamma and Chinnamma. 
Chinnamma died in 1881. It was not until the Year 1895, 
that any steps were taken with regard to the adoption of a boy, 
but in that year the surviving wife, Papamma purported to adopt 


° Venkataramayya, the father of Narayya, the younger. This so- 


called adoption of Venkataramayya was declared by the Court 
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to be invalid, and thereupon in the year 1890 Papamma purported 
to adopt Narayya, the younger. 

The appellants contend that the proper construction of the 
language of the will is that, it gives a joint power of adoption to 
the two wives to be exercised when they shall think it desirable 
that the testator’s samastanam should continue. They contend 
that such a joint power of adoption is in itself invalid, inasmuch as 
only one wife can adopt, and they further say that, even if this be 
not so, the occasion for the exercise of the power is when the two 
wives should jointly decide that it was desirable that the family 
should be continued, and the act must then be the joint act of the 
two wives. Ifthis be so, it follows that the power could not be 
exercised after the death of one of the two wives, since thereafter 
there could be neither agreement nor joint action. 


It is somewhat difficult to set out precisely the contentions 
of the respondents on these points. Their Counsel admit 
that while both the widows were living no adoption could take 
place without the consent of both. But they contend that 
the proper interpretation of ‘the language of the will is that 
when the two widows should agree on the desirability of adop- 
tion taking place and on the person to be adopted, the adop- 
tiom should be carried out by one of the widows (preferably 
the first wife) who would thereby become in law the mother 
of the adopted child. They contend that a joint power of adop- 
tion is valid by Hindu Law and must be interpreted in the 
aboye sense, and further, that on the death of the one widow 
the power both of choice and adoption would, under the terms of 
the will, pass to the survivor. 


Before examining the validity of these contentions it will be 
well to clear up one or two points upon which their Lordships are 
of opinion that no reasonable doubt can exist. 

In the first place there could be no power of adoption by ihe 
or both of the widows in the present case excepting such as might 
be derived from the powers given by the will. In this part of 
India, at all events, a widow has no power to adopt a son toa 
deceased husband excepting by express authority given by him 
in his life-time or by -will. In the next place only one wife cdn 
receive the child in adoption so as to step into the position of 
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being its adoptive mother. This is evident from the cases which 
establish that the receiving mother acquires in the eye of the law 
the same position as a natural mother to such an extent that her 
parents become legally the maternal grand-parents of the child. 
Ta hold that a child could bear such a relationship to more than 
one mother would be entirely contrary to settled law and would 
produce inextricable confusion in the Law of Inheritance. 


But it does not follow asa matter of necessity from these con- 
siderations that a power given to more than one wife to adopt 
must be an invalid power. In many matters custom solves diffi- 
culties which appear to be insoluble when the questions are 
considered froma purely logical point of view. In the very ques- 
tion that is before their Lordships there are indications in the 
cases cited that in some parts of India such a power might per- 
haps be interpreted as giving a preferential right of adoption to 
the first wife. But their Lordships are df opinion that the validity 
of a joint power of adoption ahd its interpretation are questions 
of far-reaching importance in Hindu Law and that in the present 
case the materials for deciding them are very, insufficient. They 
would greatly regret to find themselves compelled to decide such 
questions on imperfect materials and inasmuch as in the ‘view 
which their Lordships take of this case it is not necessar y that these 
points should be decided they desire to express no opinion upon 
them, and will assume for the purposes of their decision that the 
respondents are right in their contention that such a joint power 
of adoption given to the two widows was, if properly interpreted, 
a valid power, and that if they had agreed to a person to be chosen 
for such adoption they could have validly executed the power. 


There remains the second point, Że., whether the power given 
by the will was exercisable by the surviving widow alone after 
the death of the other. $ 

The arguments of the appellants on this point are that upon 
a proper construction of the will it gives a joint power to the two 
wives to be exercised when they jointly come to the conclusion 
that it is desirable that it should be exercised, and that it should 
then be exercised only in case ofa boy tobe chosen by them joint- 
ly. Asa mere matter of construction their Lordships are of, opinion 
that the appellants are right in this contention and in an ordinary 
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case of the giving of a joint power to two donees the legal conse- CivIL 
quences claimed by the appellants wouid follow. 1913 
But the respondents claim that this must not be treated as a  VENEATA 
mere question of construction. They submit that the continuation ee 
of the line of the testator must be taken to have been for religious P See 
purposes in order that he might have the advantages of an heir — 
Lord Moulion | 


who could perform the religious ceremonies affecting his future 
life. They, therefore, contend that this Board should put aside 
all rules of law prevailing in England with regard to joint donees 
of a power and should, as a matter of judicial duty, give effect to 
the intention of the testator with respect to procuring for himself 
an heir by adoption, and not permit that intention to be defeated 
by its becoming impossible of execution by the two donees jointly 
by reason of the death of one of them. 


Their Lordships are of opinion that this reasoning is unsound, 
In all cases the primary duty of a court is to ascertain from the 
language of the testator what were his intentions, ze, to construe 
the will. It is true that is so doing they are entitled and bound 
to bear in mind other matters than merely the words used. They 
must consider the’ surrounding circumstances, the position of 
the testator, his family relationships, the probability that he 
would use words in a particular sense, and many other things 
which are often summed up in the somewhat picturesque figure. 
‘a The court is entitled to put itself into the testator’s armchair.” 
Among such surrounding circumstances which the court is bound 
to consider none would be more important than race and religious 
opinions, and the court is bound to regard as presumably (and in 
many cases certainly) present to the mind of the testator influences 
and gims arising therefrom. But all this is solely as an aid to 
arriving at a right construction of the will, and to ascertain 
-the meaning of its language when used by that particular 
testator in that’ document. So soon as the construction is 
settled, the duty of the court is to carry out the intentiéns as 
expressed» and none other. The court is in no case | justified 
in adding to testamentary dispositions. If they transgress any 
legal restrictions they must be disregarded. Ifthey leave any 
l eventuality unprovided fpr, the estate must, in case that even»» 
tyality arises, be dealt- with according to the law’ which pro» 
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vides for succession of property in the absence of. testamentary: 
directions applying thereto. But the court never adds to.a will 
anything which needs to be done by testamentary disposition. 
In all cases it must loyally carry out the will as properly constru- 
ed and this duty is universal, and is true alike of wills of every 
nationality and every religion or rank of life. 

This fundamental principle does not clash with the principle 
that the court will not necessarily apply English rules. of construc- 
tion to such a will as we have here.to deal with. These rules of 
construction amount in many cases to nothing more than saying 
that a special phrase which may be used in more than one sense 
‘shall prima facie be deemed to be intended to bear one particular 
meaning unless from the consideration of the context or the 
surrounding circumstances, the. court can come to the conclusion 
that it is there used in a different sense. In other cases the rules 
are the expression of such tendencies*in the court as the desire to 
avoid an intestacy or the presumption in favour of immediate 
vesting of an estate. Such rules are purely an English product 
based on English necessities and English habits of thought, and 
there would be no justification in taking them as our guide i in the 
case of Indian wills. Nor does this fundamental principle clash 
in any way with what is sometimes called “ giving a liberal inter- 
pretation ” to native wills. That native testators should be ignor- 
ant of the legal phrases proper to’ express etheir intentions, or of 
the legal steps necessary to carry them into effect, is one of the most 
important of the “ surrounding circumstances” which’ the court 
„must bear in mind, and it is justified in refusing to allow defects in 
expression in these matters to prevent the carrying out Of the festa- 
tor’s true intentions. But those intentions must be ascertained ‘by 
the proper construction of the words he uses, and once ascergained 
they must not be departed from. 

- Applying these principles, their Lordships have to ascertain the 
true intentions of the testator from the language used in the will. 
The Words « are “ You should port a boy who is our sannikita (one 
(anii Shiiild toane” Sich “in adoption’ ‘vould have'effects 
of two very ‘different “*kitids: “Tn tte ‘first place it would” provide 
some one who would after the’ customary oblations‘for the góð of 
the: soul “Of the testator; and*in thé seebtid plate ~it woulé change’ 
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the succession of the property. The devolution after the death of 
the widows would no longer bet» the persons entitled to succeed 
on an intestacy, but tothe heirs of the person adopted. Counsel 
for the respondents would have us regard the religious motive as 
the overmastering one, so that the intentions of the testator must 
be treated as if they were dictated by it alone. Their Lordships 
° fully appreciate how strong such a motive may be expected to bein 
the mind of a Hindoo. But in their Lordships’ opinion the language 
of the testator points to the predominance of the secular motive. 
He does not direct that there shall be an adoption, as he would 
naturaly have done had he. wished in al) events to secure that 
there should be a son to perform the due religious rites. He makes 
it depend on the opinion of his widows whether and when an 
adoption should take place. It is common ground that the 
occasion for an adoption would not arise in the life-time of the 
two widows unless they both agreed to use the power, and there 
is-nothing which indicates any intention to interfere with their 
freedom of choice in the matter, whether the true interpretation be 
that the power was joint or several. " 

But this does not exhaust the material which we have for 
arriving at the testator’s true intentions. In judging of the light in 
which the directions of the testator are to be regarded, it is legiti- 
mate to look at the contemporaneous document referred to in the 
will which he wrote or caused to be written with the express intent 
to render .clear his wishes with regard. to his succession. This 
document has, of course, no testamentary effect, but it is legitimate 
ta look at-it as one of the surrounding circumstances in order to 
test the soundness of the principle of interpretation pressed upon 
us by Counsel for the respondents. In the will the testator 
writes: “I have this day alone caused a petition to be written and 
sent to the Collector of Godavari in regard to this matter.” This 
petition, which is signed by the testator and bears the same date as 
the: will, is substantially a repetition ‘of it, though the language is 
not precisely the..same.: “The passage relating to adoption reads 
thus: “ That, if it should strike them (@.-e. his widows)-to continue 
the sSamastanam,, they should -adopt œ -boy-..who is my. sannilaita,” 
“This lanpauge emphasizes-that which is: expressed also:in the will, 
viz, that the adoption should ’only take ‘place if and. when, ttie 
. widoww.thought it desirable:that such should be the cae, ofin-other 
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` words, if and when they thought it desirable that the succession 


to the property should be changed. Had the testator been moved 

by an overmastering religious motive to secure that there should 

be some one to act as his son after his death, itis inconceivable 
that he would have used such language or made such provisions 

relating to the future adoption of ason. He would have directed 

that an adoption should take place and not left it to depend on the* 
problematical concurrence of his widows in their views as to its 

desirability. 

For what it is worth, it is clear that this was the interpretation 
put upon the will by the widowsthemselves. It will be remember- 
ed that they signed the will at the date of its execution and 
promised to act according to its terms. Three days after they 
write to the Collector of Godavari referring to these provisions of 
the will in the words “and, that if it should strike us that the 
samastanam should continue we shpuld adopt a boy who is our 
sannthita.” The testator died in 1864. His widow, Chinnamma 
died in 1881, leaving Papamma surviving her. It is not until 1885, 
four years after the death of Chinnamma, that any steps to adopt a 
boy are taken. Itis clear, therefore, that the widows who were 
acquainted with the provisions of the testator’s will at the time 
and undertook to carry them into effect did not interpret. them 
as doing more than leaving them quite free to adopt or not as they 
might think desirable. k 

Their Lordships are therefore of opinion that in the present 
case there is nothing which requires or justifies them in interpret- 
ing the provisions of the will with regard to the adoption in any 
special way arising from the fact that the testator was a Hirfdoo. 
They must adhere to the plain meaning of the language used. So 
construing it they are of opinion that it gives to the widows jointly 
the power to adopt a son should an occasion arise which in their 
opinion makes it desirable so to do. The power is a joint power 
and the occasion on which it is to be exercised depends on their 
joint epinion. In other words, the exercise of the power is vested 
in the discretion of the joint donees. Now it is clearly the law 
that in such a case the death of one òf the donees puts an end to 
the joint power. That is not by virtue of any peculiar doctrine of 
English Law or of any series of English decisions. It flows from 
the nature of a joint power. If power‘is given tò A dnd Ber 
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sone designate to doan actif and when they think it desirable 
the occasion cannot arise nor çan the power be exercised unless 
they are both living and in agreement as to the act. This cannot 
be the case after the death of one of them and the consequence is 
that the survivor cannot do the act because he has not the warrant 
*of the agreement of his late colleague nor can he then do the act, 
seeing that the authority to do it is only given to the two acting 
jointly. The case is diferent when the power is vested not in 
persone designate but in the occupants for the time being of a 
specified office such as executors or trustees, but that is not the 
case which we have to consider here. 


The point may perhaps be put ina simpler form not involving 
any appeal to legal doctrines as to joint donees of a power. Their 
Lordships are of opinion that the words of the will when properly 
construed relate to choice andjadoption by the two widows acting 
jointly. Hence those words refer only to the period of time when 
both widows are living. The will is silent as to the period after 
the death of one of the widows and if their Lordships were to hold 
that Papamma could adopt a son after Chinnamma’s death they 
would be providing fora period of time which the testator left 
unprovided for, and unnoticed in his will, z. e., they would be mak- 
ing an addition to his testamentary dispositions which isa thing 
that no court is entitled to do. 

It follows, therefore, that at the death of Chinnamma the power 
to adopt given to his widows by the testator came to an end, and 
therefore the alleged adoption of Narayya, the younger, is of no 
validity. 

On the consolidated appeals (Judgment in oneof which has already 
been delivered on the 24th July, 1913) their Lordships will, therefore, 
humbly advise His Majesty to affirm the decree of the High Court 
of Madras, dated the 20th November, 1905, so far as it dismissed 
with costs Appeal No. 32 of 1904, and to reverse the said decree 
and the decree of even date therewith so far as they dismissed 
with costs Appeals No, 122 and 123 of 1900, and alloyed with 
costs Appeal No. 41 of 1904, and that it ought to be declared 
that the adoption of Narayya Appa Row, the son of Venkatara- 
mayya Appa Row, the Zamindar of Medur and Venkayamma Row, -° 
his wife? by Papamma, the widow of Narayya Appa Row, the 
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was invalid, and that on the death of 
Venkayamma Row, Rangiah Appa‘ Row and Venkata Narasimha 
Appa Row, both now deceased, became entitled as reversionary 
heirs to the estate of Medur and the lands. and movable properties 
appertaining thereto; and further that the said estate and the lands 
With mesne profits and the movable property appertaining thereto? 
ought to be divided into moieties between the appellants, vis : (1) 
Venkatadri Appa Row, the only son of the said Rangiah Appa 
Row, as to one such moiety; and (2) Meka Venkataramayya Appa 
Row and Sobhanadri Appa Row, the two sons of Venkata Nara- 
simha Appa Row, as to the other moiety. 


zamindar of Nidadavole 


With regard to the costs, their Lordships think that as to the 
Nidadavole estate there ought to be no costs in the Privy Council, 
and as to the Medur estate there ought to be no costs either in ‘the 
Privy Council or in the courts below. 


x Decision reversed. 


T. L. Wilson and Co.,, Solicitors for the legal representatives of 
Sri Raja Venkata Narasimha. 


Douglas Grant, Attorney for Sri Raja Venkatadri. 


Chapman Weeks 


Parthasarathy. 


and, Sheppard, Solicitors for Srt Raja 


J. M. P. 
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RAM KIRPAL (Plaintif) 
VErSUS 
GAYA DAT AND OTHERS (Defendants). 

Contract Act (LX of 1878), seotion $8—Zemindar's suit for ejoctment of tenant —Com- 
promise of—Tenani agreed to pay a coriain sum of money— Whether opposed to 
publio policy. 

In a suit for ejectment ofa tenant bythe Zemindarin which the tenant 
pleaded that he had a right to succeed as heir co the previous tenant an agres- 
ment was come to by which the tenant agreed to pay a certain sum of money 
and the Zemindar agreed to withdraw the suit and acknowledge the defendant 
to have the status of an occupancy tenant. The latter accordingly executed 
in favour of the plaintiff a promissory note for the amounthe had agreed 


to pay and the plaintiff withdrgw the snit. The present suit was brought on 
the basis of that promissory note. 


Held, that the agreement amounted to nothing more than compromising a 
doubtful litigation andthat the consideration for the promissory note was 
not unlawful or opposed to public policy. 

CIVIL REVISION from an order of Maulvi Muhammad Shaf, 
Judge of the Court of Small Causes of Allahabad. 


The facts of the case are as follows :— 


The plaintiff who is a zemindar brought a suit in the Revenue 
Court for the ejectment of the defendant as a non-occupancy tenant. 
The defendants contested the suit on the ground that they were the 
heirs of the last occupancy tenant being his nearest collaterals and 
having shared in cultivation with him. A compromise was entered 
into under which the defendants agreed to pay Rs. 75 as nagrana 
to the plaintift if he withdrew his suit for ejectment. The plaintiff 
withdrew his suit and the defendant in lieu of the said sum of Rs. 75 
executed a promissory note for Rs. 75. The plaintiff brought the 
present suit in the Court of Small Causes for the recovery of Rs, 
75 principal with interest on the basis of the promissory” note, 
The defence was that the promissory note was without consideration 
and that if there was anv consideration, it was against public po- 
licy. , The Judge of the Court of Small Causes dismissed the suit. 


The, plaintiff applied in revision to the High Court, 


2 _ * Oly. Rev. No 75 of 1918. 
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Agha Haider (for Haider Mehdi), for the petitioner, submitted 
that the agreement to pay Rs. 75 as nasrana was not against public 
policy within the meaning of section 23 of the Contract Act. The 
case of 


Sheo Ram v, Asgar Ali, [1912] 10 A. L. J. R., 416, 
has no application to the present case, There the tenant 
had agreed to pay a 42g samindari along with his rent, which was a 
recurring liability. The consideration for the bond was the with- 
drawal of the ejectment suit and was settlement of doubtful rights. 


Shaffi-us-zainan, for the opposite party, read the plaint and sub- 
mitted that it was admitted in the plaint that the consideration, 
if any, was the creation of an occupancy right in favour of the 
defendant and not the withdrawal of the ejectment suit. Occu- 
pancy rights cannot be created by agreement and so the considera- 
tion for the promissory note was & thing which is forbidden 
by law. He relied on 

Bharath Singh. Debi Dayal Sgh, [1969] 6 A. L. J. R., 555, 
Kumar Halanand Singh V. Eastern Mortgage Agency [1918] 18 C. L, J., 88, 

The following judgment was delivered by 

PIGGOTT, J.—This was a suit upon a promissory note executed 
by the three defendants in favour of the plaintiff. The plaintiff 
very frankly stated in his plaint the circumstances under which 
this promissory note came to be executed and the nature of the 
consideration therefor. The defendants seem to me to have in- 
duced the court below to treat the case throughout as if the suit 
had been one for the recovery of money independently of the pro- 
missory note altogether. The real question in issue on the plead- 
ings was simply whether in view of the circumstances of the case 
the consideration for which this promissory note was executed was 
unlawful under the provisions of section 23 of the Indian Contract 


‘Act No, IX of 1872. It appears that the defendants were tenants 


of the plaintiff. The tenant of an occupancy holding within the 
plaintiff's semindar? died, and the defendants took possession of the 
holding claiming a right to succeed as heirs of the deceased tenant 
under section 22 of the Agra Tenancy Act (Local Act No. II of 
1901) The plaintiff contested their right to do this by suing to 
eject thein under the provisions of section 58 of the same Act. 
That suit was pending and some evidence had been secordtd when 


Es 
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the defendants executed this promissory note in favour of “the 


plaintiff and the plaintiff in return for this acknowledged the status 
of the defendants as occupancy tenants and withdrew the suit for 
ejectment. It seems to me that nothing more took place than the 
compromising of a doubtful litigation and that the consideration 
for the pro-note was not in itself unlawful or opposed to public 
policy. The learned Judge of the court below has confused the 
issue, making the whole case turn on the expression masrana used 
in the plaint but the plaint itself makes it quite clear that the real 
consideration was the settlement of the pending litigation in favour 
of the defendants; for the plaintiff says, that had this agreement 
not been come to, he would have contested the matter, if necessary, 
to the highest court of appeal on the revenue side. I think the 
nature of the suit has been misconceived by the court below and 
that the order dismissing the same cannot be upheld. I set aside 
the decree in this case and return the record to the court below 
with orders that the suit be re-admitted on to the file of pending 
cases and disposed of according to kaw. Costs of this application 
will be costs in the suit. 


J. B. L. Application allowed and case remanded. 


mo) 
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Piggott, J. 
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MUHAMMAD ABDUL GHAFUR KHAN (Plaintif) 
Versus © 
GOKUL PRASAD AND OTHERS (Defendants.)* 


Provincial Small Cause Courts Aot (LX of 1887), Sections 16 and 88—Power of Couri 
to pass order— Practice. 


The effect of an order under it is to remove any bar which might otherwise 
exist by reason of the provisions of section 16 of the Act to a trial of the suit 
by a court of ordinary civil jurisdiction, 


The Judge ofa Court of Small Causes has a discretion to return a plaint 
under the provisions of section 23 of the Provincial Small Cause Courts Act 
on a finding that the relief claimed by the plaintiff would depend upon . proof 
or disproof of title, which a Court of Small Causes could not finally determine. 


The court acting under that section should frame the order so as to put this 
point beyond doubt hecause certain legal consequences follow from that 
order which do not follow gn order merely holding thatthe Small Cause 
Court has no jurisdiction. 

CIVIL REVISION from an order of Babu Shiva Prasad, Judge of 


the Court of Small Causes of Cawnpore. 


A. P. Dube and Girdhari Lal Agarwala, for the applicant. 


Gulzari Lal, for the opposite party. e 
‘Che following judgment was delivered by 


PIGGOTT, J. —This was a suit which on the face of it purported 
to be one for the recovery of house-rent. The plaintiff, however, 
admitted that he was only the proprietor of a certain share, 
namely 2, of the house, and he impleaded as defendants, not 
only the lessee from whom the rent was claimed, but also @ertain 
other persons, namely, a former usufructuary mortgagee of the 
house and a person alleged to be the owner ofthe remaining sy 
share. The Munsif, in whose court the suit was filed, held that 
the suit was one of a mature cognizable by a Court of Small 
Causes and returned the plaint for the presentation to such a 
court. The learned Judge of that court has again returned 
it for presentation to a court of regular civil jurisdictione The 
difficulty Which I feel in dealing with the application now 

* Civ Rey. No. 33 of 1913, . 
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before me is that the learned Judge of the court below has 
given too many reasons for his order. He gives a number of 
reasons for his order. He gives a number of reasons why the suit 
must necessarily fail, which, if valid at all could be reasons for dis- 
missing the suit, but not for passing the order which he has passed. 
He then refers to three articles of Schedule II of the Provinctal 
Small Cause Courts Act, two of which are certainly inapplicable, 
while there might be some’controversy as to the applicability of 
the remaining one, that is article'7 ; but it is useless for me to go 
into the question whether the suit was or was not one reserved by 
law to be the cognizance of a Court of Small Causes, because the 
learned: Judge of that court has cut the ground from under my feet 
by referring to section 23 of that Act. There can be no doubt 
that the present suit was one to which the provisions of that 
‘section might reasonably be applied. The learned Judge of the 
"Small Cause Court had, therefore, a discretion to return this plaint 
uhde the provisions of section 23 aforesaid merely on a finding 
that the relief claimed by the plaintiff would depend upon the 
proof or disproof of title which a Court of Small Causes could not 
finally determine. The point to be noticed, however, is that when 
the Judge of a Court of Small Causes acts under section 23 of 
Act IX of 1887, he should be careful to frame his order so as to put 
this point beyond douht, because certain legal consequences, follow 
an order under that section which do not follow on an order merely 
holding that the Small Cause Court had no jurisdiction in the 
matter. Not only is there a provision in clause 2 of séction 23 for 
l saving limitation; but. it is also quite clear that the effect of an order 
under section_23 is to remove any bar which might otherwise exist 
. by reason of the provisions of section 16 of the Small Cause Courts 
Act to a trial of the suit by a court of ordinary civil jurisdiction. 
I think it expedient therefore to interfere in revision to this extent 
only, that I direct that the order of the court below be amended 
so as to make it clear ‘that the plaint is returned for presentation to 
a court having jurisdiction ‘to ‘detérmine the question of title raised 
and that this order is passed under the provisions of section 23 of 
Act IX of 1887. and not otherwise. The parties will bear their 
| own costs of this application. . . 


> a i Order modified. 
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KING-EMPEROR 
VErSUS 
GANESH AND OTHERS *. 


Practice—Code ot Criminat Procedure (Act V of 1898), seotions 110 and 118 — Proceed- 
ings under—Detention in custody on the mere request of the police—Reason to be 
considered and recorded by Magistrate. 


A person, who ufter investigation made, has been found not to have been 
concerned in any cognizable offence aud agalnst whom there is no reason- 
able complaint or suspicion of his having been so concerned, should at 
once be released and any further detention of him is a detention not warrant- 
ed by law. 


A Magistrate has ‘no jurisdiction to act under section 110, Criminal Pro- 
cedure Code, until he has such information before him as will suffice for hig 
making an order in writing setting forth ita substance and the further parti- 
cularg required by section 113 of the Code. 

CRIMINAL REVISION from an ofder of M. Abdul Wahid Khan, 
Sub- Divisional Officer and Magistrate Second Class of Cawnpore, 


No party was presented. 


KNOX, J. -From the papers on the record it would appear 
that Ganesh and Raja had been arrestet! by the police on a süs- 
picion of having been concerned in adacoity. That suspicion was 
apparently ill-founded and on the 8th of April the police asked for 
the detention of these two persons as persons against whom an 
enquiry ought to be made under section 110 of the Code of Crimi- 
nal Procedure. This Court has always pointed out that procedure 
of this kind is illegal. The Magistrate upon receiving thé report 
from the police should at once have declined to pass any such order, 
Ganesh and Raja were persons who after investigation made had 
been found to be persons not proved to have been concerned 
in any cognizable offence and against whom there was no reasonable 
complaint or suspicion of their having been so concerned, They 
should have been at once released and any further detention of 
them was a detention not warranted by law. The police, however, 


wae to their credit they informed the Magistrate that this was 
* Or, Rev. No. 1036 of 1913. 
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the state of things asked that Magistrate to detain Ganesh and Raja 
in custody and to authorise their detention for a still further time, 
The learned Magistrate upon this request of the police authorised 
detention but did not record his reasons for so doing. Here he 
committed a clear breach of the law. If he had, as the law requires 
him to do, caused to consider reasons and to place them on record, 
he would probably have discovered the false position into which he 
was getting. 

A Magistrate has no jurisdiction of any kind to act under sec- 
tion 110 of the Code of Criminal Procedure until he has such in- 
formation before him as will suffice for his making an order in 
writing, setting forth its substance and the further particulars re- 
quired by section 112 of the Code. The Magistrate had no such 
foundation and he made no order such as is required under section 
112. All that the Magistrate had before him on the 8th of April, 
pointed strongly to the inference that Ganesh and Raja had been 
wrongly suspected of dacoity and that with an object of their 
further detention proceedings under section 110, then resting on 
no substance at all, were being used against them. Unconsidered 
action like this tends to bring discredit upon Magistrates. Ganesh 
and Raja were detained in custody, the former until the 2oth of 
April and the latter until the 15th of April. A third person 
Chumman was arrested gn the gth of April and remained in cus- 
tody untiLthe 18th of June. So little foundation had the police for 
their action at that time that it was not until the 22nd April that 
the notice required by section 112 was read over to Ganesh, Raja 
and Ghumman. The notice which was read over on the 22nd was 
an utterly bad notice and I am somewhat surprised that the 


rneq Magistrate should have affixed his signature to it, It 


lea : 
substance of the information that the 


did not set out the 
Magistrate had received. From its terms it would appear that 
the Magistrate had no information before him until the 22nd of 
April and that this order authorising detention, as pointed out above, 
was an order not justified by law. So unprepared even then was 
the evidence against these persons that it was not until the 8th 
of May that any witnesses except a Sub-Inspector were examined 


as against them. After the 8th of May, the action of the learned 


Magistrate continues to be as erratic as before. He takes the 
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evidence of three witnesses against Ganesh and the others and then 
the evidence of sixteen witnesses who apparently deposed in 
their favour. On the 1oth of May, the Sub-Inspector was again 
sent for, examined and cross-examined. Counsel for the accused 
then asked for two days’ time in which to .produce a copy ofa 
document, then for two days further in order to produce a Law Re- 
port. A Sub-Inspector was next asked to produce Law Report in® 
support of his view. This occupied the court to the 2oth of May, 
for on the 20th of May both the the Sub-Inspector and Counsel for 
Ganesh and others asked permission to produce further evidence, 
Twenty-six witnesses were put forward by this Sub-Inspector and 
twenty-two witnesses were put forward by Ganesh and others, 
Finally, on the 18th of June, Ganesh, Raja, Chumman were called 
upon to execute bonds with sureties for periods of one year and 
under * * a Fe is 

No wonder that the learned District Magistrate observes that 
the learned Magistrate’s action in this case is open to severe 
stricture. If the learned Magistrate would only follow the proce- 
dure laid down in the Code ‘and not a fancy procedure of his own 
he would find that he would decide cases better and at a far less 
cost of time and trouble to all concerned. 


Let the record be returned. 
Record returned. 
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MAKHAN LAL AND OTHERS (Plaintiffs) © Cvr 


Versus e at 
THE BOMBAY, BARODA AND CENTRAL INDIA February, 8 
RAILWAY COMPANY (Defendants)®. Paso, J 


Baitways Act (LX. of 1890), seotian 80—Parties to suit for compensation—Railway 
accepting goods for. delivery—Loss on another railway— Cause of action—Necessary 


facts not mentioned in the plaini—Replication filed—Code of Civil Proceduré (det F 
of 1908), order 7, rules 5 and 11, 


_ The plaintiffs sued the B. B. &C. I. Railway Co., at Agra for compensation 
for the shortage of goods consigned to them from a station on the B. N. W. 
Railway, to Agra Fort. The plaint however did not mention that the 
Agra-Fort Railway station was under the administration of B. B. & 0.1. 
Railway Co., but it contained an allegation to the effect that the above Com- 
pany was bound to deliver the fullequantity of goods consigned to the 

~- plaintiffs. The defendant Company pleaded that the plaint did not disclose 
a cause of action against it inasmuch as if did not contain an explicit aver- 
ment that the loss, ury or destruction of a portion of the consignment had 
occurred while it was in transit on the defendant's railway, it further pleaded 
that the B. N. W. Railway Company, not having been impleaded the suit 

“was bad in law.- The plaintiffs, thereupon, filed a replication alleging that 

“the defendant Company. had accepted liability for loss and the conduct of 
the Company showedsrnat the loss, injury or destruction had taken plase on 
their line. 


Held that the plaint and the replication taken together disclosed a cause 
of action against the defendant Company and the necessary issue had been 


fairly raised aud ought to have been tried cut and the plaint ought not to 
have been rejected. 


Held further that under the provisions of seotion 80 of the Railways Act 
e the plaintiff had the option of impleéding either the Railway administration 
. to whioh the goods were delivered by the consignor or the Railway adminis- 


- $yation on whose railway the loss, injury or destruetion of a portion of the 
consignment had ocourred. 


Civil REVISION from an order of Pandit Mohan. Lal yHukku, 
Judge of the Court. of Small Causes of Agra. 


. The facts. of the case sufficiently appear from the judgment of 
the Court and they are briefly as follows. 


an ‘Forty-one’ bags of sugar were -consigned at Bhatpokhar Statibn 
„on the Bengal North Western Railway to the Agra Fort Station 
. .. # Civ. Rey: No, 87-0f.1918, “> _ 
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on the B. B & C. I. Railway. The plaintiff took delivery of the 
goods but received only 32 bags of sugar, the remaining nine bags 
being missing. The plaintiffs gave notice to the B. B. & C.L 
Railway Administration and finally brought a suit against that 
Company alone, In the plaint the plaintiffs did not state speci- 
fically that the loss had occurred on the B., B. & C. I. Railway. 


The B, B.& C. I. Railway filed a written statement, one of 
the pleas being that the plaint disclosed no cause of action against 
them. Thereupon the plaintiffs filed an application that the 
B. B,& C. I. Railway Company in correspondence with the 
plaintiffs had accepted their liability and the plaintiffs had, there- 
fore, made that company alone as defendants and prayed that 


, the court might pass proper orders and adjourn the case, They 


made no prayer to amend the plaint or make the B. N.-W. Rail- 
way Company a party to the suit but said that the court might, 


-in exercise of its power, make that Company a party. 
à 


The Court held that the plaint disclosed no cause of action 
against the B. B. & C. I. Railway and rejected tbe plaint. 


The plaintiffs applied in revision. 


Shyam Krishna Dar, for the applicant. Order 6, rule 17, C. P. C., 
gives a very wide power to the court for amending plaints. It 
also gives power to amend the plaint so as to alter it. He also relied 
on the provisions of O. 6, rule 5, Civil Profedure Code and sub- 
mitted that the amendment should have been made and the plaint 
should not have been rejected. 


Benode Behari, for the opposite party. The plaintiffs base 
their cause of action on the ‘delivery of the goods at the 
Agra Fort Station. It is admitted in the plaint that the goods 
were consigned at Bhattapokhar, a station in B. N.-W. Railway 
and so there was no privity between the plaintiffs and B. B. &C. I. 
Railway and no cause of action arose against this latter Com- 
pany. ? l . . 2 . l 
As to the court’s power of amendment; the plaintiffs never 


“asked the court to amend the plaint. The- plaint . disclosed 


no cause of action against the B. B. & C. I. Railway and 
this matter was brought to the notice of the plaintiffs at the ear- 
liest stage by taking a plea in the written statement. O. 7, arule 5, 
Civil Procedure Code provided that the plaint should show that 
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the defendant was liable, but the present plaint did not show this, 


The plaint was defective and so under rule 11 of Order VII the 
court had no option but to reject it. 


The framers of this plaint had no idea of the provisions of 
section 80 of the Railways Act. The goods were consigned 
at B. N.-W. Railway Station and unless the plaintiff alleged, under 
section 80 of the Railways Act, that the loss occurred at the 
B. B. & C. I. Railway, the latter Company is not liable and the 
plaint could not be deemed to have disclosed a cause of action 
against this Company. 

{Piccort, J—It is admitted that the B. B. & C. I. Railway 
delivered the goods to the plaintiff at Agra and so as common 
carriers should be made liable.] 


Even if the plaiutiff asked for an amendment of the plaint, it 
was in the discretion of the court to allow the amendment or to 
refuse it. In exercise of that discretion thé Court having rejected 
the plaint, this Court should not intesfere with the exercise of that 
discretion in revision. 


‘The plaintiff ought to have specifically alleged in the plaint that 
the loss occurred on the B. B. & C. J. Railway. He not having done 
SO, cannot now ask to substitute a new thing in the plaint. O. 6, 
rule’5, had no application inasmuch as unless the plaint was amended 
the plaintiff could not get a decree against the B. B. & C. I. Railway. 
A imere further statement of the nature of the claim would not 
empower the court to pass a decree against the said Company. 


Siyam Krishna Dar, was not heard in reply. 
The following judgment was delivered by 


- PiGaoTT, J.—This is an application in revision against an order 
of the Judge of the Small Cause Court at Agra rejecting a certain 
plaint under the provisions of Order 7, rule 11 of the Code of Civil 
Procedure on the ground that it does not disclose any cause of 
action. The plaintiffisa merchant residing at Agra. The dase set 
forth in’ the plaint is that forty-one bags of sugar were, consigned 
to the plaintiffs address from a Railway Station named Bhata 
Pokhar to the Agra Fort Railway Station; and that when delivery 
was made nine bags of sugar were missing and there was 4 totdl 
‘shortige of twenty-seven maunds five seers of sugar. In respect 
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of that shortage the plaintiff claims compensation and damages, 
The plaint is no doubt badly drafted. It omits to state in plain 
language even so essential a fact as that the Agra Fort Railway 
Station is under the control of the Railway Administration implead- 
ed by him as defendant, ż e., the Bombay Baroda and Central 
India Railway Company. At the same time,~in view of the 
statement made in paragraph 3 of the plaint, I am not prepared 
to say that the plaint does not contain an allegation showing 
that the defendant is liable to be called upon to answer the plain- 
tiffs demand within the meaning of Order 7, rule 5 of the Code 
of Civil Procedure. Reading the plaint as a whole it seems to me 
that it does allege the existence of a cause of action against the 
deferidant Company based on the assertion that they were bound 
to deliver forty-one bags of sugar to the plaintiff-and actually 
delivered only thirty-two. At any rate the plaint as drafted was 
admitted by the court below and sumfnons was issued to the defen- 
dant Company. The written statement filed by that company 
began with the assertion that the plaint discloses -no. cause of 
action against the defendant and that the suit without impleading 
the original booking line is bad in law and not maintainable. The 
reference is in the first place to a fact which does not appear in 
the plaint itself, vis., that the Bhata Pokhar Railway Station is 
situated within the Railway Administration not of the Bombay 
Baroda and Central India Railway Company but of the Bengal 
and North-West Railway. Now under the provisions of section 
80 of the Railways Act (No IX of 1890) the plaintiff had the option 
of impleading either the Railway Administration to which the goods 
were delivered by the consignor or the Railway Administration on 
whose railway the loss, injury, or destruction of a portion of the 
consignment had occurred. What the defendant really meant by 
this written statement, was that, in the absence of an explicit 
averment in the plaint that the loss, injury, or destruction of a 
portion of the consignment of sugar had occurred while that 
consigfment was in transit on the Bombay, Baroda and Central 
India Railay, the plaint should not be regarded as disclosing a 
cause of action against the defendant. To this written statement 
the plaintiff putin a replication. It would seem that his legal 
advisers felt _themselves very much at a léss as to the. ‘proper line 
to take under ‘the circumstances, . They put forward .a _ sugSestion‘ 
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which seems to me quite inadmissible, that the Bengal and North- 
West Railway Administration might at that stage be added as 
defendants under the orders of the court. They did also make 
certain further allegations which seems to me of some importance. 
They said that, when the defendant Company had delivered the 
consignment short by nine bags to the plaintiff, the latter entered 
into correspondence with them and was in a position to produce 
letters tending to show that the defendant Company had accepted 
liability for the loss, and asked the court below in the first place 
to hold that the defendant Company was estopped in consequence 
of this correspondence from denying that the loss, injury, or destruc- 
tion of portion of the consignment had taken place on their line. 
In the alternative they suggested that the conduct of the defendant 
Company in connection with the case justified the inference that 
the said loss, injury, or destruction had occurred to the consign- 
ment while in transit on their line. I think that this implies at 
any rate a suggestion that the plaintiff might be allowed to prove 
this fact. The replication closed with ‘a general prayer that the 
court should pass such order as it might think necessary in the 
interests of justice, andin any case should grant the plaintiff an 
adjournment of the hearing. In dealing with this replication the 
learned Judge of the court below seems to have concentrated his 
mind only on the suggestion that the Bengal and North-West 
Railway Administration might be added as defendant. Holding 
this to be impossible, he declined to take any other action on this 
replication, and on the following day passed the order complained 
of rejecting the plaint. I think the plaintiff was hardly treated 
and a good case is made out for the interference of this Court in 
revision. Badly drafted as the plaint was, I am not prepared to 
say that’ it discloses no cause of action, Looking at the pleadings 
at the stage which they had reached after the defendant's written 
statement and the plaintiffs replication had been put in. I think 
it becomes clear that the plaintiff should have been allowed @n 
opportunity of proving that the loss, injury, or destruction of a 
portion of the consignment had taken place on the railway under 
the administration of the defendant Company, whether he could 
prove. this by-direct evidence of the fact, or by means of admissions, 
or conduct on the part of the defendant Company and whether or 
not- the admisgions put forward by him were such as to have the 
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effect of estoppel. The plaintiff has no doubt lost the readiest 
remedy available to him by not taking action against the Railway 
Administration to which the goods were delivered by the consignor, 
and it may be very difficult for him to satisfy the court of the 
facts necessary to render the Bombay, Baroda and Central India 
Railway Company liable for this claim. On the pleadings ase 
they stood, however, at the time when this plaint was rejected, I 
think the necessary issue had fairly been raised between the parties, 
and that it ought to have been tried out. I set aside the order of 
the court below and return the record to that court directing it to 
restore this case on to its file of pending suits and to ‘dispose of it 
according to law. Costs of this application will be costs in the suit. 


LBL. Application allowed. 


SYEDA KHATUN 


VET SUS 
LAL SINGH AND OTHERS.* 
Code of Criminal Prosedure (dot F of 1898), sections 145, 485 —Order of the Ma- 
gistrate, whether final—Retvision. e 
The High Court has no power to revise an order passed by a Magistrate 
under section 145 of the Code of Criminal Procedure. Jhangai Singh v, Ram 
Partap, [1908] I L. R., 81 All, p. 150., and Maharaj Tewari v. Hår Oharan 
Rai, [1903] I, L. R., 26 All, p. 144, followed. 
CRIMINAL REVISION from an order of Pandit Gobind Prasad, 
Magistrate, First Class of Moradabad, 


The applicant sued to eject the opposite party ar their pre- 
decessors-in-title. The Revenue Court decreed the suit and they 
were ejected, They wrongfully resumed possession ; they were 
sued in the Civil Court and were again,ejected in execution of that 
court’s décree. They again usurped the field, and a suit was again 
brought in the Civil Court for possession of the land along with 

* Cr. Rey. No. 47 of 1914. 
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the crops that might be standing on it. The suit was decreed on 
12th June, 1913. On an application for execution of this decree an 
order was passed on 13th August, 1913 directing the Amin to put 
the applicant in possession of the land and also, on failure of the 
judgment-debtors to remove the standing crops, of those crops, 
On the next day the Amin executed this order and reported that 
as the judgment-debtor had not appeared to remove the crops, 
possession over the crops as well had been given to the decree-hol- 
der by beat of drum. Shortly after this, proceedings under sec- 
tion 145, Criminal Procedure Code, were taken against the parties 
in respect of these standing crops ; and the Magistrate coming to 
the conclusion that possession was with the opposite party main- 
tained them in possession by his order, dated 19th November, 1913. 
Hence this application in revision, which coming up before 
TUDBALL, J., was referred by him to a Bench of two Judges. - 


Sarat Chandra Chaudhri, for the appliçant:—The rights of the 
parties have been determined by a competent Civil Court; its 
decree has awarded to the applicant possession over the land and 
the standing crops. The Magistrate was not competent to go be- 
hind the decree ; it was his duty to maintain it and give effect to 


it. He acted without jurisdiction in taking proceedings under sec- - 


tion 145 calculated to modify or cancel the effect of this decree 
which was recently passed and in execution of which the Amin had 
given the applicant possession only two or three months ago. 
Doulat Koer v. Rameswari Koeri, [1869] 1. L. R , 26 Cal., 625, F 
Baldro Bakshh Singh v. Raj Ballam Singh, [1903] 2 A. L. J. R , 274. 


Iamja Behari Das v. Khetra Pal Singh, [1901] I. L. R., 99 Cal, 208. 
In the matier of Raja Leolanund Singh, [1877] 10. L. R., 273. 


The word “dispute” in section 145 means a dona fide dispute, 
The history of litigation between the parties shows that now there 
exists no shadow or semblance of title in the opposite party. The 
i dispute”, or in other words, the real or supposed uncertainty of 
title, which existed at one time has now been settled once for All 
by the Civil Court. This places the matter beyond the jurisdic- 
tion of section 145. 

In ihe matier of Gobind Chunder Moitra v. Abdool Bayad, [1881] L L, R., 

6 Cal.,°885, at p.841. A 

Orders „passed under section 145 are ofthe nature of tentative 
or interim orders,to have effect till the determination of rights by 
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the Civil Court. No such orders need or can be passed where the 
rights have already been determined by the “Civil: Court. How 
can the Civil Court determine the same rights twice ?. Ss 


The action of the Magistrate has rendered the Civil Court decree 
nugatory. The order being passed without jurisdiction can be 


D. R. Sawhny, for the opposite party :-—Proceédings under 
section 145 are expressly excepted from the operation of section 
435. Except on the ground of want of initial jurisdiction such 
proceedings cannot form the subject of revision by the High Court. 
The Magistrate was duly empowered to act under Chapter XII 
of the Criminal Procedure Code. There existed a dispute in fact 
although it may be that none should have existed in law.’ So the 
Magistrate had jurisdiction to hold the inquiry and was properly 
seized of the case. The conclusioh arrived at by him may or may 
not be correct, but that is no ground for revision. The arguments 
advanced by the applicant were considered in the case of 

Jhangat Singh v. Ram Partap, [1908] I. L. R., 31 Al., 150. 
I rely on that case and also on the case of 

Maharaj Tewari v. Har Charan Rai, [1908] I. L. R., 26 All, 144, 
The judgment of the Court was delivered by o 


 RYVES, J.—In our opinion this case, is covered by an authority 

of this Court i in Maharaj Tewari and others v. Har Charan Rat (1), 

This case was followed in Jhangai Singh v. Ram Partap (2. We 

entirely agree with the view expressed in both these cases. We 
accordingly dismiss this application. x 

B. K. M. , : Application dismissed. 

(1) [1908] I. L. R., 26 Al, 144. ° ex. 

(2): [1908] I. L. R., 31 AN., 160. l 
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HABIB ULLAH (/udgment-debtor ) 
versus 


ABDULLAH (Decree-holder ).# 
Perpetual injunction— Decree for closing a door for ever—New door opened after a short 
lime. 


Where adecree purported to grant a perpetual injunction to keep a door 
closed by using the words (hamesha ke waste) and the judgment-debtor opened 
another door he transgressed this direction and the decree-holder could 
execute his decree and was not bound to bring a fresh suit, 


SECOND APPEAL froma decree of C. E., Guiterman, Esq., Addi- 
tional Judge of Moradabad, pein a decree of Babu Kali Das 
Banerji, City Munsif. 

The facts-are as follows :— 


The plaintiff-respondent brought a suit and asked among 
others for the following relief :— 


“ By a perpetual injunction the defendant be ordered never to 
pass over the land owned and possessed by the plaintiff through 
the door which the defendant has opened.” 


The court granted a Uecree in the following terms :— 
“ The defendants do close the door for ever (hamesha ke waste).” 


No injunction in express terms was issued prohibiting the 
defesdants from passing over the land through the door or other- 
wise. The judgment-debtors in obedience,to the decree closed 
the door. But subsequently they re-opened it. Thé decree-holder 
made an application in execution “praying that the judgment- 
debtors be ordered to close the door and if they fail to do so, 
they may be imprisoned under O. 21, r. 32, C. P.C. The Munsif 
ordered “that the door be closed within a week failing whigh the 
decree-holder will have the option to take action under O. 21, r. 
32,” The order was confirmed by the District Judge. 


The judgment-debtor appealed. .. 


"Jang Bahadur Lal (fot Gokul Prasad), for the appellants submit- * 
ted the the _judgment-debtor having carried out the decree and 
: + *E. 8, A: No, 771 of 1912. 
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closed the door, there was nothing left to be executed. If a new door 

was opened, the decree-holder’s remedy was by a fresh suit. He 

further submitted that no injunction restraining the defendants 

from re-opening the door or entering the land having been issued in 

favour of the plaintiff, the provisions of O. 21, r. 32, C. P. C.did not 

apply. The relief as to the issue of injunction was specifically asked ° 
for, but it was not granted by the decree and so it should be 

deemed to have been refused. 


Gulzari Lal (for D. C. Banerji), for the respondent, was not 
called upon. ` 


The following judgment was delivered by 


PIGGOTT, J.—This is a judgment-debtor’s appeal in an execution 
case. The decree in question directed the judgment-debtor per- 
manently (“ hamesha ke waste”) to close a certain door. The 
decree-holder says that, having formally complied with the decree 
by closing the door, the judgment-debtor shortly afterwards 
re-opened it. He claims relief under his decree, and if necessary 
by the application of the provisions of Order 21, rule, 32 of the 
Code of Civil Procedure. The judgment-debtor says in effect, as 
he also said in the court below, that the decree-holder has no 
remedy except by way ofa fresh suit. It seems to me that a 
perpetual injunction was in fact granted by the words (hamesha ke 
waste). Unless this meaning‘is given to them they have no mean- 
ing whatever. A perpetual injunction somewhat differently worded 
had been asked for in the plaint, and in determining the suit the 
court, while not granting an injunction in the precise terms asked 
for nevertheless did not content itself with ordering the defendant 
to close the door in suit, but added to this a direction that it 
should be permanently closed. If the judgment-debtor has trans- 
gressed this direction I have no doubt that the decree-holder has 
a remedy under his decree and is not bound to bring a fresh suit. 

fn the second place it is contended that a judgment-debtor 
was not. allowed a reasonable opportunity of proving the defence 
subsequently set up by him, to the effect that he had opened a 
new door in a different place and had not simply re-opened the 
door which he had been directed to close. I agree with the lower 
appellate court that upon any reasonable interpretation of the 
petition of objection filed by the judgment-debtor on the 5th of 
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October, 1912, this point is concluded against him. He nowhere CrviL 


says that he has opened a door in a new place. The only point 1914 
taken by him is that the decree-holder has no remedy under his Hasım 
decree, even though the door temporarily closed in compliance ae 
with. the decree may have been re-opened. In any cases, when ABDULLAH 
“the point was subsequently raised, evidence was allowed to, be e 
offered and the lower. appellate court is of opinion that the point 
` should be decided against the appellant on the evidence, as well . 


as on the pleading. I certainily do not think that the courts below 
were bound to issue a commission or to allow further evidence to 
be taken in the manner desired by the judgment-debtor. I dismiss 
this appeal-with costs. 


Let the application for stay of execution stand dismissed with 
costs. 


J. M. B. . Application rejected. 
e 
. { 
KING-EMPEROR CRIMINAL 
versus 1914- 
BENI *# ; . : February, 21. 
à ania 
Penal Code (det XLV of-1860), seotion 290—Skinning of animals dying natural death— PI1GGOTT, J. 
Nuisance. 


` Skinning of an animal which dies a natural death does not in itself consti- 
tute a public nuisance. i 


CRIMINAL REFERENCE made by F. S. Tabor, Esq, Sessions 
Judge of Shahjahanpur. 


R. Malcomson (Assistant Government Advocate), for the C¥own. 
The opposite party was not represented. 
Referring Order. 


The applicant, Beni has been convicted of offences under section * 
284 anë section 290 of the Indian Penal Code and fined Rs. 20, 


+ * Cr. Ref. No. 120 of 1914. 
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Section 284 makes punishable negligent conduct with respect to’ 
any poisonous substance while section 290 refers to public 
nuisances, The learned Joint Magistrate in his judgment does not 
clearly state under which section he convicts him. He states Beni 
is accused of having his buffalos skinned ; the buffalo died of disease 
it should have been buried not skinned. 3 


There is absolutely no evidence that the buffalo died of infec- 
tious or contagious disease. The only symptom mentioned by the 
witnesses is swelling of the stomach, This does not indicate any 
contagious cattle disease. They also say that no other cattle has 
died in the village and so there seems no reason at all for thinking 
that this animal died from a contagious disease. Under section 
438 of the Criminal Procedure Code I report this case with the 
recommendation that the conviction be set aside and the fine 
remitted. : 

The following judgment was delivered by 


PIGGOTT, J.—This is a*reference by the Sessions Judge of 
Shahjahanpur asking this Court to interfere in the case of one Beni, 
who, as the explanation of the Magistrate concerned now makes 
it clear, has been convicted of committing a public nuisance under 
section 290 of the Indian Penal Code and sentenced to a fine of 
Rs. 20. The only facts found are that the said Beni skinned an 
animal ‘which had died a natural death. In the absence of any 
further evidence I am not prepared to accept it as a sound prin- 
ciple of law that this act in itself constitutes a public nuisance. 
I set aside the conviction and sentence in this case, acquit Beni 
of the offence charged and direct that the fine, if paid, be refunded. 


Conviction set asige, 
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ABDUL AZIZ AND OTHERS (Defendants) 
VEYSUS 
MASUM ALI AND OTHERS iaa a 


Negligence — Liability for—Bubscription for re-construcling a Sosgue—Colleetion by the 
treasurer of the Committeo— Gratuitous act -Treasurer not agent of the Committee 
— Promise of subscription by the treasurer — Gratuitous promise. 


A subscription is a gratuitous act of the intending donor and cannot be 
recovered from him or hia heirs. 


A movement having been set on foot for re-constructing a mosque, 4 and 
~  wsubseribed Rs. 500 each. d was appointed treasurer of the Committee for 
collecting subscriptions, J gaye a cheque for his promised subscription of 
Rs. 500 but owing, first, to some defect in endorsement and later on to its 
having become out of date it was never cashed. The mosque was also never 
re-constructed. 4 having died his heirs wee sued by the members of the Com- 
mittee for the amount of unpaid subseription. Held, that neither 4 nor 

his heirs were Jiable for payment of the money. 


Heid, further that acceptance of the office of a treasurer for subscriptions 
collected is a purely gratuitous act and the treasurer is not the agent of the 
Committee, and is not. liable for gross negligence in not cashing the 

` cheque given by one of the donors. Neither the treasurer nor his heirs were 
liable to the Committee for the unrealised amount of the cheque. 

SECOND APPEAL from a decree of H. M. Smith, Esq. District 
Judge of Agra, modifying a decree of Babu Kalka Singh, Sub- 
ordinate Judge. 

‘Claim for recovery of money. 


The material facts are as follows :—- 
e 


There was an Islam Agency Local Committee at Agra. A certain 
mosque had to be repaired and subscriptions were raised for the 
repairs. Munshi Hafiz Abdul Karim, C. I. E, was appointed 
treasurer and money was to be realised by, and deposited with him. 
He himself promised to pay Rs. 500. Another sum of Rs. 500 
was promised by one Jan Mohammad who sent a cheque for the 
amount to the treasurer. The treasurer sent it for collection to the 


Bank in September, 1907, but they returned it as it was not ° 


properlys endorsed. It was again presented to the Bank nearly 
; *5S. A. No 1586 of 1913, 
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OIviL a year and a half afterwards in January, 1909, but was returned. , 
1914 as being out of date. Hafiz Abdul Karim died on 20th April, 


Aspun Aziz 1909- 
ie a This suit was brought against the heirs of Hafiz Abdul Karim. 
i for the recovery of this Rs, 1,000, that is, Rs. 500, promised by him, 
and Rs. 500, the amount for which Jan Muhammad had paid a 
cheque which was not cashed in time, and another item the liability 
for which was not disputed. The court below made the heirs liable 
for the Rs. 1,000. 


Defendants appealed. 


Tey Bahadur Sapru (Mohammad Ishag with him), for the 
appellants :-— 

In the case of the money promised by the treasurer himself there 
was nothing to show that it went. beyond the stage of promise. 
He had of course all the money in his hand but he had not trans- 
ferred it to the account of thg fund from his private account. Nor 
could the Committee say that they had incurred any liability on 
the strength of that promise. 

There was a case 

Kedar Nath Bhattacharji v. Gorie Mahomed, [1887] I. L. R., 24 Cal., 64 ; 
but ithas been criticised by Sir Frederick Pollock in his Indian 
Contract Act, at page 15. ° 


Also Page on Contracts, sec. 298, page 441. 


No question of estoppel could arise as the Committee had done 
nothing in pursuance of that promise, and this distinguished the 
. present case from the case in 14 Cal. Asto the second item, the 
heirs of the treasurer could only be liable for his neglect in collect- 
ing the money of the cheque if they had benefitted by his neglect. 
The action was a personal one and died with the person ; actio 
personalis moritur cum persona, Besides the treasurer. was an 
hongrary treasurer and could scarcely be -held liable as agent, 
p and even if he could be treated as agent he was a gratuitous agent 
and as such he or his heirs could not be held liable upon the facts 
found. 


The lower appellate court had relied on Act XII of 1855. In 
that Act the term ‘wrong’ was used in the sense of ‘tortéand.the 
wrong, if any, was committed.in September, 1907, when the cheque 
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“was returned by the Bank and the Hafiz took no further steps to 
realise the money. The plaintiffs had to shew that their action 
was within a year of the alleged tort. 

He cited $ 

Krishna Behary Sen v. The Corporation of Caloutia, [1904] I. L. R.,.81 
Cal., 406 ; 
Sreemuiiy Chundermoneo Dassee Yv. Santomoonee Dasses, 1 W. R., 251. 

S. M. Sulaiman (Ghulam Mujtaba with him), forthe respon- 
‘dents :— 

As to the promise by the treasurer himself the money would 
in any case have gone to him and the account, if any, would be in 
the possession of the defendants. The Hafiz must be deemed to 
have paid the money, he had the intention of paying it, his name 
appeared in the list of subscribers prepared at the time and the 
presumption was that he pai@it. He could not do any overt act 
to mark the payment. Asto the second item paid by cheque the 
Committee suffered loss through his negligence. The question was 
if he would have been liable if he were alive. He was appointed 
an agent to realise the money and spend it on a particular purpose. 
He would be liable even if he were a gratuitous agent. 


Pollock on Indian Contract Act page 568. 

He not only was appointed agent, but he undertook to do the 
work ; that made adifference. And there was no doubt that it was a 
case of gross negligence. He left the Committee under the impres- 
sion that the money had been realised. 


. Rhe judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit brought by 
the plaintiffs against the heirs of Munshi Abdul Karim. The plain- 
tiffs are the members of the Islam Local Agency Committee, Agra. 
It appears that in the year 1907 a movement was set on foot to 
collect money for repairing and re-constructing a mosque known as 
Masjid Hammam Alawardi Khan. The Local Agency Committee 
themselves* sanctioned a subscription of Rs. 3,000; besides this 
amount Rs. 100 were paid in cash at that time by Hakim Shafi-ul- 
lah ; Rs. 500 were promised-by Munshi Abdul Karim ; and another 
sum of Rs, 500 was promised by Munshi Jan Muhammad. 
Munshi Abdul Karim was appointed treasurer. -The Local Agency 
Committee handed over their contribution of Rs. 3,000 to Munshi 


CIVIL 


1914 


ABDUL Amz 


v. 
MABUM ALI 


Richards, QJ 


CIVIL 
1914 
ABDUL Ams 
Masum Au 
Richards, O.J. 


sbe HI@H COÙRİ ; ta. u. J. k 


Abdul Karim and he also received the donation of Rs. 100 from 
Hakim Shafi-ul-lah. Munshi Jan Muhammad gave a cheque 
for Rs. 500, dated the 12th of September, 1907. On the 29th of 
September, 1907, the cheque was presented for payment, but it was 
returned by the Bank with a note that the endorsement was not 
regular. It was again presented on the 12th of January, 1909, 
when the Bank returned the cheque with a note that it was out of 
date. Munshi Abdul Karim died on the 2oth of April, 1909; the 
present suit was instituted against his heirson the r4th of April, 
1910. Munshi Jan Muhammad died in May 1910. The defen- 
dants do not dispute the right of the plaintiffs to recover the sum of 
Rs, 3,100; they have admitted this part of the plaintiffs’ claim all 
along. It is admitted on both sides that nothing has been done to 
carry out the repairs and re-construction of a part of the mosque. 
Defence is, however, taken to the twe items, vzs., the Rs. 500, repre- 
sented by the cheque of Munshi Jan Muhammad and the subscrip- 
tion of the deceased Munghi Abdul Karim. The court of first 
instance granted a decree for the subscription promised by Munshi 
Abdul Karim but dismissed the suit in so far as it related to the 
claim for Rs. 500, the subscription of Munshi Jan Muhammad. 
The lower appellate court granted a decree for the entire claim. 
It appears to us that the suit cannot be maintained in respect of 
either item. With regard to the subscription of Munshi Abdul 
Karim this was a mere gratuitous promise on his part. Under the 
circumstances of the present case it is admitted that if the promise 
had been made by an out-sider it could not have been enforced. 
We cannot see that it makes any difference that Munshi Abdul 
Karim was himself the treasurer. There is no evidence that he 
ever set aside a sum of Rs. 500 to meet his promised subscription. 
As to the other item, vig., the amount of Munshi Jan Muhammad’s 
cheque we see great difficulty in holding that a suit could have 
been brought against Munshi Abdul Karim in respect of this 
chedue during his life-time. His undertaking of the office of 
treasurer was purely gratuitous. He might at any tirfe have ret 
fused to go on with the work. It is said that he must be regard- 
ed as the agent of the Committee, and that if he was the agent he 
was guilty of gross negligence and accordingly would have been 
liable for any loss the Committee sustained, In our opinidn Munshi 
Abdul Karim cannot be said to haye been an agent of the Com- 
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mittee, even, if he was, it is very doubtful that he could have been Civ 
held guilty of gross negligence. He had presented the cheque for 1914 


payment, the mistake in the endorsement was a very natural one Aer Asie 


and the delay in re-presenting the cheque or getting a duplicate v. 
: ; MasUN ALI 
from the drawer may well be explained by the delay which took = 


place in carrying out the proposed work. Inour opinion, unter Richards, C.J. 


the circumstances of the present case Munshi Abdul Karim could 
not have been sued in his life-time. It isquite clear that if no suit . 
lay against Munshi Abdul Karim in his life-time, no suit could be 
brought after his death against his heirs. The result is that we 
allow the appeal to this extent that we vary the decree of the court 
below by dismissing the claim in respect of the two items of Rs. 


500 each. The appellants will get their costs of this appeal. In 
the court below the parties will pay and receive costs in propor- 
tion to failure and success, á 


S. M. Decree varied, - 
FULL BENCH, on 
. —— l 1914 
TIRLOKINATH (Apphcant) February, £6, 
versus RICHARDS, 
C. J. 
BADRI DAS AND OTHERS (Opposite parties ).® Rrvzs, J. 
PieaorrT, J, 


Provincial Insolvency dot (III of 1907), seos. 6, 6($), 15 (1) and 16 (1) —Dedis not 
exceeding assets—Power of the couri to dismiss petition—Suficient cause—Aci of 
bankrupicy— Court's inheren! power—Abuse of the process of court. 


A debtor whose debts amount to Rs. 500 is ‘ entitled to present” an 
insolvency petitjon (section 6, ol. 8) and an act of bankruptey is committed 
by the presentation of his petition (section 5), 


A debtor petitioned to the court to adjudicate him an insolvent and 
alleged that, owing to insufficiency of assets, he was unable to pay his debts 
which exceeded Rs 500. The court was not satisfied on the evidence in 
the case that the debtor’s debts exceeded his assets and dismissed the 
application. Held that section 15 (1) of the Provincial Insolvency Act x 
. which empowers the court to dismiss the petition for any ‘sufficient cause.” 
dealasentirely with a creditor’s petition and does not apply to a debtor’s 

F. A. F. O. No. 149 of 1918. 
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petitionand a debtor whose debts amount to Its. 500 is entitled on his 
application to be declared an insolvent under section 16 (1). 

Held also that the presentation of a petition on the ground that the 


debts amountto more than Rs. 500 which the applicant is unable to pay 
does not amount to an abuse of the process of the court. 


Uday Chand Maita v. Ram ‘Kumar Khura, [1910] 16 C. W. N., 213 ; 
Kalı Kumar Das v. Gopi Krishna Roy, [1911] 15 C. W. N., 990 ; Girwardhari 
v. Jainarain, [1910] I. L. R., 82 All., 645 ; Bidhatadin v. Jagannath, [1912] 9 . 
A. L. J. R., 699, referred to, Nathumal v. District Judge, Benares, 1. 1. R., 32 
All., 547, distinguished. Ponnuswami Chetti v. Narasimma Chetti, 25 M. L. J., 

545, not followed. 
FIRST APPEAL from an order of Moulvi Mohammad Shafi, 


Additional Judge of Meerut, 
Petition for declaration of insolvency. 


The petitioner complied with the provisions of section 11 of 
the Provincial Insolvency Act. He alleged that his debts amount- 
ed to Rs, 2,500 but that his property which was worth only 
Rs, 3-10-0 was not enough to pay the entire debt. Some of the 
creditors opposed the petition. They stated that the property of 
the petitioner was worth more than Rs. 3-10-oand in fact his assets 
w: re more than the debts and he was not entitled to be declared an 
insolvent. The court below found that the father of the petitioner 
was possessed of considerable movable and immovable property, 
over Rs, 63,000 in value. It further found that during the life-time 
of the father the applicant executed a deed of release of his share 
in the property in favour of the father, and that the father died 
leaving a willin favour of the applicant’s brother and mother. 
These documents in the opinion of that court were not dona fide 
and therefore the petitioner was possessed of sufficient property 
to pay up his debts. It therefore dismissed the petition. 


Petitioner appealed. 


Sital Prasad Ghose, for the petitioner, submitted that the peti- 
tion fulfilled the requirements of section 11 of the Act and the 
court was bound to declare the petitioner an insolvent if he proved 
that he was unable to pay his debts which exceeded Rs. 500. 
(Section 6, cl.3 of the Provincial Insolvency Act). Section 15 of 
the Act did not apply to this case as it was applicable only to 
applications presented by the creditor.’ Application made by a 
debtor could only be dismissed if it was shown that the debtor 
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was not entitled to present it. (Section 15 (1) of the Act was refer- CIVIL 
dto.) The duties of debtors are set out in section 43 and ifthe 1914 

Q carry out the provisions of that section he is liable TnLOKINAT 
ent. The latter part of sub-section (1) of section 15 
incial Insolvency Act (Act IIL of 1907) is a verbatim 
f section 7, sub-section (3) of the English Bankruptcy 
and this section merely refers to an insolvency 
pews resented by a creditor. Section 8 of the English Act re- 
fers to petitions presented by a debtor, and under that section upon 
a debtor’s statement as to inability to pay his debts the order 
follows as a matter of course. 










V. 
BADRI Das 


He referred to 
Nathumal v. Distriot Judge of Benares, [1910] I. L. R., 82 All, 547; 
Bıdhata Din v. Jagannath, [1912] 9 A. L. J. R., 699 ; 
Udaichand v Ram Kunar, [1910] 15 0. W. N., 218 ; 
Kali Kumar Das v. Gopi Krishna, [1911] 150, W. N., 990. 
Surerdranath Sen (with him Gigdharilal Agarwala), for the 
respondents :—If the applicant is able to pay his debts the court 
should not declare him an insolvent. For in declaring him an 
insolvent the court will take his property in its possession and 
will be an agent of the petitioner. The application presented would 
be an abuse of the process of the court. Explanation to section 
5 gives the court power to make an order both on the petition 
of the debtor and the creditor. The word used there is “may” 
and the court would not be bound to make an order of adjudica- 
tion as amatter of course. The provisions of section 15 (1) only 
apply to cases where the court is bound to dismiss the petition. The 
court should consider whether a petition is made dona fide. 


There should be n^ distinction between applications by debtor 
and creditor. 


The court has inherent power to dismiss petitions. It is an 
abuse of the Bankruptcy Law to ask the court to take possgssion 
of the property which is in the hands of the petitioner’s brother 
and proceed to distribute the same among creditors. 


Halsbury’s Laws of England, Vol. II, p. 46, para 72. 


‘Ponnuswami Chetty v. Narayanaswamy Ohetii, [1913] 21 I. C., 293 : &. C. 256 -~ 
Mgd. L. J., 545. 
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CivIL The judgment of the Court was delivered by 


1914 RICHARDS, C. J.—This appeal arises out of insoly “<= r 


A 


i a ings under Act IJI of 1907. The petitioner prese 
asking that he should be adjudicated an insolvent. 














Binn Das 
Richards, C.J. complied with the provisions of section II, ana cone 
e mènt that he was unable to pay his debts which ¢ 


soo. Notice went in the ordinary course to the credit 
whom were represented or appeared when the debtor ex- 
amined and opposed adjudication. The debtor was examined and 
stated that his debts exceeded Rs. 500 and that his means 
and property were quite insufficient to pay those debts. At the 
instance of the] opposing creditors his brother was examined 
and he produced certain documents connected with the property 
of the family to which the debtor belonged. The learned Addi- 
tional Judge appears to have considered that the documents which 
were produced were devices for saving the property of the debtor 
from his creditors. One of these documents purported to be a 
will of the debtor’s father, tht other purported to be a deed of 
relinquishment made by the debtor in favour of his father in the 
life-time of the latter. It seems to us that the opinion of the learn- 
ed Additional Judge amounted to no more than this that he was 
not satisfied on the evidence that the debtor's debts exceeded his 
assets. He seems to have been largely influenced in arriving at 
this opinion because he thought that the alleged will and deed of 
relinquishment would not have been upheld in a court of law. 
He does not appear to have found or intended to find that the 
documents were forgeries. The petition was dismissed. 


The petitioner debtor bas appealed to this Court and ‘t is 
argued on his behalf that under the circumstances of the case the 
Court was bound to adjudicate him an insolvent under section 16 
(1) of the Act. 

On behalf of the respondents it is contendéd that under the 
provisions of section 15 (1) the court has power for any “sufficient 
cause” to dismiss the petition, and that the fact that the petitioner 
debtor was unable to satisfy the court that his debts exceeded his 
assets was quite sufficient cause for dismissing the petition. It was 

* further contended that even if section 15 (1) did not apply, still the 
court had power under its inherent jurisdiction to dismiss the 
petition in the present case as an abuse of the process of the court. 


a7 
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Section 6 (clause 3) provides that a debtor shall not be entitled 
to present an insolvency petition unless his debts amount to 
Rs. 500 or he has been arrested or imprisoned in execution of a 
decree of any court for payment of money, or an order of attach- 
ment in execution of such a decree has been made and is subsist- 
ing against his property. It is admitted in the present case tHat 
the debts did amount to Rs. 500. The debtor was, therefore, clear- 
ly “entitled to present” an insolvency petition. An act of bank- 


ruptcy had been committed under section 5 by the presentation - 


of his petition. Section 16 (1) provides that where a petition is 
not dismissed under the preceding section and the debtor is unable 
to propose any composition or a scheme which shall be accepted 
by the creditors and approved by the court in the manner there- 
after provided the court shall make an order for adjudication. 


We have now to see whether the petition in the present case 
could have been dismissed under section 15 (1). This clause is 
taken almost verbatim from section z (3) of the English Bank- 
ruptey Act of 1883. This section deals entirely with a creditor’s 
petition and does not apply in any way to a debtor's petition. 
It seems to us that the words“ or is satisfied by the debtor that 
he is able to pay his debts or that for any other sufficient cause 
no order ought to be made, the court shall dismiss the petition” 
refer to the court being, satisfied by the debtor that some suff- 
cient cause exists why the order should not be made. It seems 
to us that there is a fundamental distinction between the adjudi- 
cation of a person as an insolvent on his own petition, and an 
adjudication on the petition ofa creditor. All the disgrace and 
other consequences which flow from an adjudication of insolvency 
in the gase of a petition by the debtor himself are the result of his 
own petition. Furthermore the creditors would not as a general 
rule be prejudiced or suffer loss by an adjudication of insolvency. 
All the assets of the debtor ought to be available in payment of 
his debts, and if his assets exceed the latter so much the bétter 
for the creditors, We are very far from saying that there is no 
inherent power for the court by its orders in insolvency matters 
to prevent an abuse of the process of the court; and in certain 

Scases it may be quite necessary to dismiss a debtor’s own petition 
to be adjudicated an insolvent. All that itis necessary for us to 
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say in the present case is that in our opinion the presentation 


by the debtor of his petition in this case did not amount to an 
abuse of the process of the court. 


The view that we take of section 15 is supported by the case of 
Uday Chand Maita v. Ram Kumar Khura(}) and also by the case 
‘of Kali Kumar Das v. Gopi Krishna Roy), A similar view was 
taken by this Court in the case of Girwardhari v. Jai Narain(3), and 
the case of Bidhata Din and others v. Jagannath and others ($). 


The case of Nathu Mal v. The District Judge of Beneres(®).. 
has been referred to. It is clear that the remarks in the 
judgment cannot be regarded as a decision on the point now in 
question. The question there related entirely to a criminal trial and 
the question which arises in the present appeal was neither argued 
nor discussed. Reliance is placed by the respondent upon the case 
of Ponnusami Chetti v. Narasimma Chetti and others(8). In that 
case the facts were not altogether unlike the facts in the present 
case. The court, however, came to the conclusion on the facts 
before it that the presentation of the petition amounted to an 
abuse of the process of the court. We have already stated 
that in our opinion the facts of the present case do not constitute 
an abuse of the process of the court. The question whether or 
not the assets would or would not exceed the debts would depend 
upon the result of a suit at law. 


In our opinion the present appeal ought to be allowed. We ac- 
cordingly allow the appeal, set aside the order dismissing the peti- 
tion, and under the provisions of section 16 (1) we adjudicate the 
petitioner an insolvent and direct that the record be returned to 
the court below so that the matter may be proceeded with according 
to law. The costs of the appeal will be in the discretion ¿of the 
court below when making its final order. 

M. L. N. Appeal allowed. 

, (3) [1910] 15 0. W. N., 213. (2) [1911] 15 C. W. N., 990. 

(3) [1910] I. L. R., 32 All, 645. (4) [1912] 9 A. L. J. R., 699. 
(6) [1910] l. L. R. 33 All, 547. (6) [1913] I. L. R., 25 Mad, L. J., 545. 
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JAGAN PRASAD AND OTHERS (Defendants ) Civit 
versus o 1914 + 
INDAR MAL AND OTHERS (Plaintiffs) ° March, 3, 4. 
Evidenos Act ( I of 1878), section 91, Hundis renewed from lime to time—Lasi renewal RIoWArt0s, 
of hundis on insufficiently stamped paper— Secondary evidence. B pee: T 


When it is proved that certain Aundis were renewed from time to time 
and were handed over to the drawers who held them at the time of the suit 
but the last Andis were executed on insufficiently stamped paper and could 
not be admitted in evidence, held that the plaintifts could fall back upon the 
hundis that were given prior tothe last renewals and secondary evidence 
could be admitted to prove them. 

First APPEAL from a dectee of Babu Bans Gopal, First Addi- 
tional Subordinate Judge of Agra. 


The plaintiffs carry on business in the name any style of Mohan 
Lal Indar Malat Kosi and the defendants carry on business at 
Raya. Defendants took loans from the plaintiffs on 4th July, 
1908 and subsequent dates, and executed four Auadis payable after 
sixty-one days. The undis were renewed from time to time 
and Rs, 136-8-0 interest were paid on each renewal. The last re- 
newal was made on 4th ‘July, 1910. The last undis were written on 
paper insufficiently stamped. The present suit was brought for 
recovery of money due on the Aundis. Among the defences to 
the suit was the defence that the Asusdis being insufficiently 
stamped were not admissible in evidence and the suit could not 
be maintained as no other cause of action was set forth, The 
Subotdinate Judge held that the undis were not admissible in 
evidence but the plaintiffs could fall back upon the original debt 
of 1908 and subsequent dates which were kept alive by the pay- 
ment of interest on each renewal. ; 

Defendants appealed. ` 

A. P. Dude (with him J. N. Chaudri), for the appellants :— 

The undis cannot be admitted in evidence and the suit is not 
maintainable. The other side say that the previous Aundis weree 
properly stamped, if so the debt was discharged by giving these 4un- 

* F. A. No. 198 of 1912. 
XII 47 R 
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dis and no suit on a money count is maintainable. The cases where a 
plaintiff was allowed to fall back on the original debt are not in 


„point inasmuch as in those cases the documents originally given 


were defective documents. Where a valid undi is given in lieu 
of the debt the intention of the parties is that the Aundi is to be the 
only cause of action and that there is no cause of action ona 


s 


money count, 
Pollock on Contracts, 8th Ed., 241. 


If the plaintiffs had brought their suit before the Mundis 
matured their suit would have been dismissed. 

When fresh undis are given in lieu of the previous Aundis 
the previous Aundis become inoperative and no suit lies on those 
Aundts. Reference was made to 


Ram S:rarup v. Jasodha Kunwar, [1911] 9 A. L. J. R., 72; 
Sri Nath Das v. Amjad Singh, [910] 7 Av L. J. R., 459. 


In this case the suit is based on the last Aundis and there is no 
claim on a money count.- The pleadings can not be changed. 


Bullen and Leake on Pleadings, 2nd Ed., 1863. 


Even if the plaintiffs are allowed to fall back upon the original 
debt the date of advance is the date from which limitation will 
run. From that date the suit is barred unless the renewal of Aundts 
and payment of Aundiawan save limitation. I submit that renewal 
of hundts does not save limitation inasmuch as it is not shown 
that the old Aundis were executed on properly stamped paper. 
Hundiawan is not paid by the drawer but is deducted by the lender 
when the advance is made and it cannot, therefore, operate as an 
acknowledgment or payment of interest within the meaning of 
sections 19, 20, Limitation Act. ` 


M. L. Agarwala (with him Tef Bahadur Sapru and Narain 
Prasad), for the respondents:—The 4undis execyted in 1908 be- 
came payable after sixty-one days. ‘The money due on them 
became a debt and the suit could be brought on the Aundis or 
for the debt. If fresh undis are given we cannot sue during 
their currency but as soon as they become due the original debt re- 
vives and so on. One may put the case in another way. Receiving 
another undi in lieu of an existing Aundi means that the debtor 
pays up the money and then takes it back again. Each‘renewal 
isa fresh loan. The last Aundis being not admissible in evidence - 
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we can fall back upon the previous undis which we say are 
written upon ‘properly stamped paper. The other side have got 
them and have not produced them. Secondary evidence can, there- 
fore, be given of those Aundis although the other side have not been 
served with a notice to produce them. The written statement of the 
defendants being a total denial of all previous kundi transactions 
they could not have produced them in this case and there was no 
use in giving a notice to them. Evidence Act, sections 65 (a), 66 (2) 
Proviso. 

A. P. Dube, replied. 

The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for money. 
The plaintiffs allege in their plaint that they had a shop, and that 
the defendants had another shop, and that money dealings had 
taken place for a long time between them. With their plaint they 
filed a copy of their books, so far as it related to their alleged 
dealings with the defendants, and fram this it would appear that 
the transactions commenced about the 6th of July, 1908 and the 
12th of March, 1909 when.sums of money were advanced ; that from 
these dates Aundts were, from time to time, given and -renewed. 
Assuming the entries to be correct, they show that Aundts were 
given for the principal sum of Rs. 9,100 ; that when the time came 
for a renewal discount or interest was paid ; andthe Aundis were 
renewed for the same principal amount Jagari Prasad, defendant, 
met this by a denial of the plaintiff's right and by a special defence, 
contained in paragraph 12 of his written statement, in which he 
alleged that the 4undis, which were alleged to be the last renewals 
by the plaintiffs, were in fact fictitious ; and that the plaintiffs being 
short of money had asked them to draw these undis upon them. 
In the court below the defence of the other defendants was more 
or less confined, to a denial that Jagan Prasad had any right to 
take loans on behalf of the joint family. In the court below 
the books of the plaintiffs were produced and proved and we 
have no ‘doubt that the books are genuine. The last renewal 
of the undis could not, however, be given in evidence on 
account of a deficiency in stamps. Notwithstanding this the court 
below has granted a decree to the plaintiffs for the amount 
claimed. 


Richards,C.dJ. 
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oiv It is now contended on behalf of the defendants-appellants 
1914 that the plaintiffs must be confined to their claim upon the last 
FAN renewals of the undis, and since these were insufficiently stamped 
ERASAD the suit must necessarily fail. It was proved on behalf of the 
Inbar Ma plaintiffs that the old notes were from time to time handed over to 
Rickards,0.J, the defendants and were in their possession. We can see no reason 
: why the plaintiffs could not fall back upon the Aundis that were 
i given prior to the last renewals. There was a change in the Stamp 
. Act just about this time which probably explains the deficiency in 
the stamp on the last renewals. We do not think that any good 
purpose would be served by sending back the case to the court be- 
low for more formal proof of the Aundis before the last. We believe 
that they were inthe possession of the defendants, They could 
not, having regard to the nature of the defence, have produced them, 
and the plaintiffs would be entitled to give secondary evidence of 
them. We think that secondary evigence was in fact given in the 
court below by the witnesses for the plaintiffs and by the proof and 
production of their books. Under all the circumstances of the 
case we think that the decree of the court below was correct and 
ought to be confirmed, We accordingly dismiss the appeal with 

costs, 


M. L. N. 
Appeal dismissed. 
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KING-EMPEROR 
versus $ 


RAMESHWAR AND OTHERS *. 
Code of Oriminal Procedure (Act V of 1898), Chapter VILI, sections 112,114 and 167— 
Power of Magistrate—Writing necessary, 


Section 167, Criminal Procedure Code, which authorizes a Magistrate to 
remand an accused to police custody pending investigation, does not apply 
to cases in which action is taken under section 112, Criminal Procedure Code. 
A Magistrate’acting under Chapter VIII of the Criminal Procedure Code has 
no power to act and no person is to be called upon to show cause under 
section 112 until there is before the Magistrate some information recorded 
by himself which he has reason to believe. 


Empress v. Babua, I. L. R., 6 AU., 132; In the matter of the Petition of Daulat 
Singh, 1. L. R., 14 All., 45, King-Emperor v, Paimal Nai, 10 A. L. J. R., 851, 


referred to, Š 


CRIMINAL REVISION on quarterly statement against an order 
of remand passed by Babu Radha Mohan, Magistrate First Class, 
Basti. 

No one appeared on either side. 


The following judgment was delivered by 
KNOX, J.—Rameshwar and two others were arrested by the 
police presumably in exercise of powers, either-under section 54 or 
55 of the Code of Criminal Procedure, on the 23rd of June, 1913. 
They were not produced before the court until the 25th of June, 
19139% The police upon producing them before the Magistrate 
asked for an order of remand, that order of remand was granted. 
So far,as the record shows the order of remand was the usual 
order passed under section 167 of the Code. Section 167 does 
not appear to have been framed for cases in which action is taken 
under section 112 of the Code. In any case a Magistrate acting 
under chapter VIII of the Code has no power to act until after he 
has recorded an order in writing under section 112. If this case 
had been properly dealt with, the Magistrate should under section 
112 have made an order in writing setting forth the substance of 
the information received, the amount of the bond to be executed, 
the term for which it was to be in force,and the number, character 

* Or. Rev. No. 1215 of 1918. 


CRIMINAL 


1914 © 


March, 6. 
Knox, VJ. 


Knoz, J. 
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and class of sureties required. That order should then and there 
have been read over to Rameshar and others, under section 113. 
The case was not one which fell under section 114, for Rameshar 
and others were present in court. After the order had been read 
over, the Magistrate should have proceeded to inquire into the 
truth of the information upon which action had been taken and to 
take such further evidence as might appear necessary. In brief 
no person is to be called upon to show cause why an order should 
be made against him until there is before the Magistrate some 
information which such Magistrate has reason to believe. The 
Magistrate has only to read section 114 carefully and he will see 
that even when immediate arrest of the person is considered ex- 
pedient there must be before the Magistrate a report or information 
and the substance of that report or information must be recorded 
by the Magistrate. The Code gives the Magistrate no power to 
issue summons, warrant or order of detention until he had first 
upon his table something recorded by him in writing showing the 
grounds upon which he is taking action. No possibility is given 
or intended to be given for persons to be detained by orders of a 
Magistrate until the Magistrate has first by a separate order in 
writing shown that he has considered over the order which he is 
about to make and has reason to believe that such an order is 
required in the interests of the public. The detention between 
the 25th June, and the 2nd of July, 1913, was action not: 
warranted by law. The error pointed out by this Court in 
Empress v. Babua (3), In the matter of the Petition of Daulat 
Singh (2), and King-Emperor v. Paimal Nai (8), have been repeated 
in the present case and as long as they continue to be repeated so 
long will persons whose cases should be promptly considered and 
decided be kept in custody while the police lay themselvés open 
to suspicion of ransacking the country round in order to justify 
the action they have taken. In the present ease these persons 
wert detained in custody for all but two months. Now if the police 
had got together the information before they proceeded to arrest 
Rameshwar and others, this case should easily have been decided 
well before the 24th of June, 1913. Let the record be returned. , 

Record returned, 


(1) [1881] I. L, B., 6 AN., 182. (2) [1889] J. L, R., 14,A., 45. _ 
(3) (1912) 10 A. L. J. Re, 857. í 
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KESHO DAS AND ANOTHER (Platntiffs) i CIVIL , 
VErSUS 1914 
MURAT PANDEY (Defendant )* February, 28; 
RYVES, J 


Agra Tenancy Act (II of 1901), section 180—Question of jrrtsdiction—Second Appeal to 
District Judye. 


A sesond appeal lies in a suit, of the kind mentioned in section 186 of 
the Tenancy Act to the District Judge, in which a question Of jurisdiction 
_ had been decided at any time. 


Unreported S, A. No. 518 of 1908, decided on 14th June, 1969; and un- 
reported S, A. No, 78 of 1910, decided on 81st October, 1910, referred to, 
` CIVIL REVISION from an order of Pandit Sri Lal, District Judge 
of Ghazipur. 


Plaintiffs were zemindars ; defendamt was tenant of a certain 
grove. Plaintiffs sued in the court of an Assistant Collector of 
the 2nd Class for the money value of half the fruit, ‘claiming it 
by way of arrears of rent. Defendant pleaded inter alia that he 
held the grove rent-free and was not liable to pay anything. 
The court held that plaintiffs had never been receiving anything, 
that they were trying, on the basis ofan ambiguous entry in the 
Settlement Jamabandi, to enforce a disputed right and that 
the court was unable to deal with questions of title in such cases. 
The suit was dismissed. On appeal the Collector held that while 
plaintiffs were entitled to get half the fruit produce they could 
not sue in the Revenue Court as for rent but might sue for 
damages in the Civil Court. A second appeal was filed in the 
court of the District Judge. He held thatthe appeal rightly 
lay to his court as the Collector had decided a question of juris- 
diction ; and that the produce claimed by plaintiffs was of the 
nature of rent and so the suit lay in the Revenue Court, He 
remanded the suit under O. 41, r. 23 to the Assistant Collector 
for decision on the merits. A revision against this order was 
dismissed by the High Court on 30th April, 1912. When the 
case went back to the Assistant Collector he took fresh evidence 


and found*that the grove was held rent-free and dismissed the 
_* Civil Revision Na, 166 of 1913, 


Ryves, J. 
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suit. This finding was upheld by the Collector on appeal. A 
second appeal was filed before tlie District Judge who decided 
that as the appeal before him raised no question of proprietary 
title or of jurisdiction no appeal lay to him, and dismissed it. 
Plaintiffs preferred an application for revision to the High Court. 


Harendra Krishna Mukerjee, for the applicants: Inasmuch 
as in a earlier stage of the case a question of jurisdiction had 
been decided, appeals in all subsequent stages would lie to the ` 
District Judge, under the provisions of Section 180 cl. (2) (b) of 
the Tenancy Act. Where a question of proprietary title is in issue 
the appeal would lie to the District Judge only if that question 
has been in issue in the first appellate court and is also in issue 
in the appeal ; Vide Section 180 cl. (2) (a) ; and the similar provision 
in Section 177 cl. (e) But where a question of jurisdiction has 
been decided the appeal will lie to the District Judge although 
that question is no longer raised in the appeal. I rely on 


S. A. 513 of 1908, decided on 14th June, 1909, 

S. A. 78 of 1910, decided on 31st October, 1910. 

These cases related to Section 177 cl. (f) the language of 
which is the same as that of Section 180 cl. (2) (4). 

In rejecting the appeal the District Judge has failed to exercise 
a jurisdiction vested in him by law. 

Damodar Das, for the opposite party :—No second appeal 
lay to the District Judge at this stage of the case. The appellate 


. decree of the Collector, from which the appeal was filed before 


the District Judge, did not decide any question of jurisdiction. 
The intention of the Legislature is to givea right of appeal to 
the District Judge when a question of jurisdiction remaing to be 
decided and arises in the appeal before him, and not otherwise, 

Harendra Krishna Mukerjee was not heard tn reply. 

*The following judgment was delivered by 

RYVES, J.—The history of this litigation is fully given in the 
judgment of MR. JUSTICE PIG@OTT, dated 30th April, 1912 and I 
need not recapitulate what was stated there. The suit which had 
been instituted in the court of an Assistant Collector of the second 
class was remanded by the District Judge for trial on the merits, 
on the finding that the Revenue Court had jurisdiction to try the 


A 
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suit, over-ruling the Collector who held that the suit was triable by a 
Civil Court and not by a Revenue Court. A question of jurisdiction, 
therefore, was decided in the suit. On remand the first court dis- 
missed the suit. On appeal the Collector upheld that decree. 
From the Collector’s decree a second appeal was taken before the 
learned District Judge. He dismissed the appeal on the ground 
that it raised “no question of proprietary title or of jurisdic- 
tion within the meaning of section 180, clause (2)of the Agra 
Tenancy Act” and that, therefore, no second appeal lay. This 
application in revision is against that order.. It has been argued 
on behalf of the opposite party that under section 180, clause (2) 
it is necessary that the judgment appealed from should have 
decided a question of jurisdiction and as that question had already 
been decided, by the District Judge himself on a former occasion: 
no further second appeal ley to him on the merits. It seems to 
me, having regard to the marked difference of language between 
clause (4) and clause (4) of section 180 (2), that a second appeal 
will lie in any suit of the kind mentioned in that section, to the 
District Judge, in which a question of jurisdiction has been 
decided at any time. This was the view taken in the case of 
Salamat Ali Khan v. Musammat Taba (1), decided by a Division 
Bench of this Court, which ruling was followed in another second 
appeal (2), by a single Judge of this Court. Although these 
decisions turn on the meaning to be attached to clause (f) of 
section 177 of the Tenancy Act, I cannot see any distinction in 
principle which would make them inapplicable to this case, I 
accordingly allow this application and setting aside the decree of 
the learned District Judge direct that he restore the appeal to its 
original number of pending appeals and dispose of it according 
to law. The costs of this application will be costs in the cause, 

(1) Unreported Second Appeal No. 613 of 1908, decided on 14th June, 1969. 

me (2) Unreported s. A. No. 78 of 1910, decided on 31st Ostober, 1910, 
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GHURA (Defendant) 
Versus 


SHITAB KUAR (Plaintif)? 


Ex-proprietary Tenancy -Bir land soldin execution of decree—Ea-proprieiary righis 
whether canbe given up or taken away --Proof necessary—Righi in rem. 


Certain plots of sir land were mortgaged by the owner who afterwards made 
a perpetual lease of the same in favour of the defendants. The property was 
sold in execution of decree upon the said mortgage and was purchased by 
the plaintiff, who brought the present suit for physical possession of the 
plots. Heid that the plaintiff was not entitled to possession but was only 
entitled to the rent which the ex-proprietary tenant was bound to pay. 


A plaintiff in a suit for physical possession must show a right to possession 
against all the world. When a proprietor's right is sold he becomes an ex- 
proprietary tenant of his sir Jand and this right can neither be given up by 
the proprietor nor taken away by court. 

APPEAL under section 10 of the Letters Patent from a judgment 
of Mr. Justice Sir George Knox, reversing a decree of Pandit 
Kanhaya Lal, District Judge of Jaunpur, who modified a decree 
of Mirza Muhammad Nadir Husain, First Additional Munsif. 


Suit for recovery of possession. . 
The court of first instance decreed the claim. The lower 


appellate court modified the decree. 

The Hon’ble Mr. Justice Sir George Knox allowed the appeal. 

KNox, J.—The dispute in this appeal relates to two parcels 
of land, known respectively as, No. 124 sir land, No. 336 piece 
of lud kasht land on which there stand some trees. ° 

The plaintiff Musammat Shitab Kunwar purchased these plots 
at public sale in execution of a decree held by one Musammat 
Anandi Koer and possession was given her by the Amin of the 
court on the 30th of December, 1910. : 

While the suit was pending which led up to the decree for sale 
one Musammat Keola, on her own account and on account of 


* minor sons of whom she was guardian executed a perpetual lease 


of the same property in favour of one Musammat Ghure apd got it 


registered. 
*# L, P. A. No. 89 af 1913. 
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Musammat Shitab Koar challanges the deed as collusive. The 
deed-is dated the 28th of May, 1908 and at that date there was a 
“lis” pending about this same property between Musammat 
Anandi Koer and Hanuman Das and another. Musammat Keola 
is the wife of Hanuman Das. She says that Musammat Ghura is 
a mere trespasser and the present suit is for the ejectment of 
Musammat Ghura and for damages, 

The court of first instance found the collusion alleged proved, 
held Musammat Ghura to be a trespasser and decreed Shitab 
Kuar’s suit with damages. . 


The lower appellate court held that Musammat Keola had no 
right to grant the perpetual lease so as to be ‘valid and binding on 
Musammat Shitab Koar. The lease could not take precedence 
over the registered mortgage in enforcement of which the property 
was sold. 


It, however, held that the plaintiff.could not get actual posses- 
sion over the plots in question. This could only be got by a suit 
for ejectment in a Revenue Court. 


Moreover as the plots were the str and kud kasht holding of 
Hanuman Das for more than twelve years prior to the mortgage 
and sales, Hanuman Das and his heir had by réason of the auc- 
tion sale acquired ex-proprietary rights. Musammat Ghura, the 
court held, stepped into the shoes of Hanuman Das by virtue of 
the lease enforceable up to the date of the auction sale. 


It accordingly refused to give a decree for damages and varied 
the decree of the court of first instance into a decree for proprie- 
tary possession subject to ex-proprietary rights, if any, subsisting 
in favour of Hanuman Das and his legal representatives. 

This decree has pleased neither party. Musammat Shitab 
Koar contends that 


(1) Musammat Ghura is a trespasser and appellant is entitled 
both to aetual possession and damages, 


(2) She did not step into the shoes of Hanuman Das, 


(3) The ‘court should not have considered the rights of thee 
heirs ofe Hanuman Das, those rights were not in issue in the pre- 
sent case. . 
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— 


Musammat Ghura objected under Order 41, rule 22. She con- 
tended that the doctrine of 4s pendens cannot apply to No, 336, 
that the lease cannot be regarded as fraudulent, that the condition 
restraining alienation is null and void and that the suit is not cog- 
nizable by a Civil Court. 


These objections may be at once put aside. I agree with the 
view taken by the lower court which has considered them all. 

The learned vakil referred me to the case of Sham Das v. 
Batul Bibi (1). | do not ‘think that this case has any bearing on the 
matters before me. In fact it has only any bearing if the lower 
appellate court was right in going into the question that the rights 
of Hanuman Das and his heirs might have become possessed of. 
In my opinion the lower appellate court was wrong in going out 
of its way in deciding this question which was never raised before 
it but was invented by itself. Hantl!man Das and his heirs were 
no parties to the appeal and in view of the finding of the court of 
first instance, with which I agree, that Musammat Ghura was a 
trespasser I hold that the appeal prevails. I decree the appeal, 
set aside the judgment and decree of the lower appellate court 
and restore that of the court of first instance with costs. 


Defendant appealed. 

Haribans Sahai, for the appellant. 

Sarat Chandra Chaudhri, for the respondent. 
The judgment of the Court was delivered by 


RICHARDS, C. J—This appeal arises out of a suit for eject- 
ment from two plots of sir land. It appears that the owner of the 
property made a mortgage. A decree for sale of the mortgaged 
property was made in the first instance granting a decree for sale 
of one of the two plots and after some further litigation a-decree 
for sale of the proprietary rights in the two plots.” Whilst this 
litigation was pending the representative of the mortgagor made 
a perpetual lease in favour of the defendant. The plaintiff who 
purchased under a sale held in execution of the decree brings the 
present suit for physical possession of the two plots alleging that 

.the perpetual lease was fraudulent and collusive. It is*quite 
clear as a general rule that a plaintiff in a suit for ejectment 
(1) [1902] L L. R., 24 AIL, 538. 
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claiming physical possession must show a right to possession 
against all the world. It, therefore, becomes of importance to see 
whether, if the perpetual lease had never been made the plaintiff 
would have been entitled to a decree for physical possession 
against the mortgagor. The Tenancy Act provides that 
when a proprietor’s proprietary right is sold he sso facto 
becomes an ex-proprietary tenant of his sir. This is a right 
which neither the court nor. the proprietor himself can take 
away or give up. Consequently it is clear that the plaintiff would not 
have been entitled to a decree for possession against the mortgagor. 
This being so it is clear that he cannot have a decree for possession 
against the present appellant. He is no doubt, assuming the lease 
to be fraudulent, entitled to the rent which the ex-proprietary tenant 
ought to pay for the two plots. In our opinion the decree of the 
lower appellate court was unde, the circumstances a proper decree 
and we accordingly allow the appeal, set aside the decree of this 
Court and restore the decree of the lower appellate court. We 
think under the circumstances (particularly as both parties contested 
the propriety of the decree of thelower appellate court), that each 
party should bear his own costs in this Court. 


Appeal allowed. 
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INDARPAL SINGH AND OTHERS (Defendants) 


VEYSUS 


MEWALAL AND OTHERS (Plaintiffs ).® 


Code of Civil Procedure (Act V of 1908), Order 2, rule 3 and order 84, rulo 14—Stuit 


for simple moncy decree based on a mortgage—Subsequont suit ior sale on that mort- 
gage—Averment in the former suit that right undor tho mortgage given up—Extin- 
guishment of morigage—Limitation dei (1X of 1908), section 19—Admission of 
liability on a mortgage contained in previous written statement— Acknowledg ment— 
Interest — Liability of morigagor. 
Held that Order 2, rule 2 is no bar to a subsequent suit for sale on a 
mortgage where In a previous suit on the same mortgage a simple money 
decree had been asked for and obtained. 


Held also that a mere sverment inthe former suit for simple money 

decree that the plaintiffs gave up their right under the mortgage for the 
purpose of that suit is notin the nature of an agreement, and even if go 
it ig without consideration ard cannot be regarded as an extinguishment 
of the mortgagee rights. 
. Held further that an admission, contained in a written statement filed in 
court by the mortgagor in a previous suit, of a mortgage is an acknow- 
ledgment of lability under that mortgage within the meaning of section 19 
of the Limitation Act and gives a fresh start for the commutation of limit- 
ation if made before the expiry of the prescribed period. 

Held also that when the plaintiffs are entitled to sue upon their mortgage 
they can claim interest at the stipulated rate up to the date of payment 
notwithstanding any directions to the contrary contained in the decree 
passed in the former suit for simple money decree. 


First APPEAL froma decree of Pandit Gur Prashad? Dube, 


Subordinate Judge of Allahabad. 


Claim for sale on a mortgage. 

The court of first instance decreed the claim. 

Defendants appealed. 

The facts of the case are fully set out in the judgment. 

Mohammad Rahmat-ullah, for the appellants. 

Sundar Laland Benoy Kunwar Mukerji, for the respondents, - 
æ F. A. No. 204 of 1913. . 
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The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises in a suit brought by the 
- plaintiffs respondents for sale upon a mortgage executed on the 
6th of September, 1895 by one Amir Singh, his four sons and his 
wife in favour of Mewa Lal and Lachmi Narain plaintiffs. Prier 
to the execution of that mortgage another mortgage had been 
executed in favour of the Akhara Punchaiti in 1893. A suit was 
brought by the prior mortgagees and a decree was obtained by 
them under a compromise to which the present plaintiffs were 
also parties. After this compromise was made the plaintiffs on 
the 29th of March, 1900, brought a suit on the basis of their 
mortgage deed for a simple money decree, and they did not seek 
to enforce their right to bring the mortgaged property to sale, 
In that suit a decree was passed in favour of the plaintiffs but as 
the amount of the decree was not paid the plaintiffs brought 
the suit out of which this appeal has arisen to enforce the mort- 
gage. Various pleas were set up in deferfce but they were over-ruled 
by the court below and a decree was made in the plaintiffs’ favour 
for sale of the mortgaged property. The decree, however, pro- 
vides that the plaintiffs would not be entitled toa decree absolute 
for sale unless they relinquished all their rights under the money 
decree obtained by them. 

The defendants who are the mortgagors, and members of the 
their family have preferred this appeal and the first contention 
raised on their behalf is that in view of the provisions of Order 2, 
rule of the Code of Civil Procedure, the plaintiffs are not entitled 
to maintain this suit. This contention has in our opinion, been 
rightly repelled by the court below. The answer to it is furnished 
by the” provisions of Order 34, rule 14 of the Code. That rule 
provides that if a decree is obtained under a mortgage, the 
property comprised in that mortgage will not be sold in execu- 
tion of such a decree unless the mortgagee obtains a decree for gale 
of the property but Order 2, rule 2 shall beno bar to the mainte- 
nance of a suit for sale, It cannot be contended that the first 
suit brought by the plaintiffs for a money decree could not be 
maintained. It is true that Order 2, rule 1 provides that all suits 
should be so framed as to afford ground for final ‘decision upon 
the subjects in dispute and to prevent further litigation concerning 
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them. The penalty for not following the directions contained in 
that rule is provided by Rule 2. Ordinarily if Rule I was 
violated Rule 2 would preclude the plaintiff from bringing a second, 
suit but in the case of a mortgage we have the distinct provision 
in Order 34, rule 14 which permits ofa suit being brought for 
sale upon the mortgage in spite of the provisions of Order 2, rule 
2. Therefore it is manifest that the rule last-mentioned is no 
bar to the present suit. It is urged that the bar is afforded by 
the fact that in the plaint in the previous suit the plaintiffs stated 
that they relinquished their right to enforce the mortgage. 
If this statement be regarded as an agreement releasing their 
rights as mortgagees that agreement being without consideration 
cannot be enforced. The mere averment in the plaint that the 
plaintiffs gave up their right under the mortgage for the purpose 
of that suit cannot be regardedeas an extinguishment of the 
mortgagee rights. 


It is next contended that section 11 of the Code of Civil Pro- 
cedure is a bar to this suit. The matter now in’dispute was never 
directly or otherwise in issue between the parties in the former 
suit and it was not a matter which could have formed the ground 
of attack for the relief claimed in that suit. Therefore, in our 
opinion section 11 or any of the Explanations to that section has 
no application to the present case. 


' The next contention was that'the present claim ‘was barred by 
limitation. As to this we may only’ point out that in the written 
statement filed in the previous suit the mortgage in ‘questign was 
admitted. So that there was an acknowledgment of liability 
under the mortgage. before the-expiry of the prescribed period of 
limitation and a fresh start for the commutation of limitation 
accrued to the plaintiffs from the date of the acknowledgment. 
In the written statement mentioned above thé allegations in the 
plaint were admitted including an allegation as to the mortgage 
and the amount payable under the mortgage being glue, and the 
only contention raised was that the stipulation as to interest was 
hard and unconscionable. We think that the court below came to a 
right conclusion in holding that the claim was not time-barred. 
The acknowledgment having been made by the manager of the 
joint Hindu family was in our opinion binding on the other mem- 
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bers, It is not suggested that there was any fraud or collusion in 
connection with the acknowledgment. 

The next contention is that in the money decree which was 
passed in the former suit the court stated that “the plaintiff would 
not be entitled to bring to sale the property mortgaged in the 
bond sued on.” This provision in the decree we understand to 
mean that under the decree which was passed by the court the 
decree-holders would have no right to bring the mortgaged pro- 
perty to sale; that is to say, that the mortgagees would not be 
allowed to violate the provisions of section 99 of the Transfer of 
Property Act. The court evidently thought it possible that the 
plaintiffs might try to put the property to sale contending that they 
had relinquished their right to enforce the mortgage, and, therefore, 
it considered it desirable that it should be clearly provided in the 
decree that they would not be allowed to do so. We do not think 
that the court intended to order or ordered that there should never 
be a suit for sale of the mortgaged property. 

‘A further contention was raised that the plaintiff should not be 
allowed interest at a higher rate than that allowed by the decree 
to which we have referred. As to this we may mention in the first 
place that no such contention was raised either in the court below 
or in the memorandum of appeal to this Court. Further as the 
plaintiffs are entitled to sue upon their mortgage they have aright 
to claim interest at the stipulated rate up to the date fixed for pay- 
ment, This part of the defendants’ case is as untenable as the rest, 

As to the costs of the previous suit in regard to which a con- 
tention was put forward on behalf of the appellants, we may 
observe that the plaintiffs will not be entitled to recover those 
costs, having regard to the terms of the decree passed in this case 
by thé court below. The costs of the present suit were incurred 
by the plaintiffs because they did not discharge the money decree 
which was passed.against them, and the plaintiffs have, therefore, 
in our opinion been rightly awarded the costs of the present 
litigation. 

We accordingly dismiss the appeal with costs. We extend the 
time for payment for six months from this date. Interest at the 
stipulated rate will run to the extended date. No further interest 
will be allowed after such date. 

° l Appeal dismissed. 
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GITA RAM AND OTHERS (Defendants) 
VEVSUS 


KIRPA RAM (Plaintiff).* 


Code of Civil Procedure (Act V of 1908), sec, 100—Second appeal—Gauchar land 
(pasturage)—Grant by Government, whether inconsistent with the general tvishes and 
well-being of the village commtiniy— Question of faot. 


Where the main question in a case was whether or not the grant of certain 
gauchar land (pasturage) in a village in Kumaon by the Government’ was 
inconsistent with the general wishes and well-being of the village community 
and the Deputy Commissioner (on appeal from n decree of the Assistant 
Collector) was of opinion that the grant was inconsistent with the general 
wishes and well-being of the conmunity, held, that the question decided 
on appeal by the lst appellate court was one of fact and the Commissioner 
sould not upset that finding in second appeal 
CIVIL MISCELLANEOUS REFERENCE under Rule 17 of the 

Rules and Orders, relating to the Kumaon Division of 1894. 
The material facts appear from the following order of re- 
ference, 


This is an application made by the respondent plaintiff for a 
declaration that certain land granted to the defendants as nayabad 
by Mr. Stowell in 1911, was gauchar and could not be so granted, 
The grant was opposed at the time by the plaintiff but his 
objections were set aside and a grant was made. The present 
suit was instituted so long after this that the defendants respondents 
had built a wall around and planted trees on the land. 


According to Stowell’s Manual on Land Tenures and the Nevabad 
rules as published in the Kumaon rules the law appears to be as 
follows: — 


The cultivators of every village in Kumaon have certain plots 
of fand assigned to them for cultivation, These plots are called 
nap land, because they have been measured and generally number- 
ed. The rest of the land within the limits of the village remains 
Government land and can only be encroached on by the villagers 


* for the purpose of cultivating or for planting trees with me exec- 
* Ciy, Mia. No, 550 of 1913. 
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tive permission of Government. When executive permission is 
asked it may be given at the discretion of Government if the land 
is not what is called gauchar (pasturage) land, that is to say, land 
used by the villagers for pasturage. If, however, it is gauchar land 
then permission may only be given in, favour of any particular 
cultivator when it is consistent with the general wish and wel- 
being of the village community, that is to say, when its appropria- 
tion for cultivation will not injuriously diminish the pasturage. If 
it should be given without due regard to this consideration, the 
villagers or any of them may sue the favoured villager for a decla- 
ration that the permission is invalid apparently on the ground 
that the whole village community has acquired customary rights 
in such land whereby the Government’s right of disposal is defeat- 
ed. 

In this particular suit Mr. Stowell gave permission to the non- 
applicant (to Government).- The court of first instance (z e, the 
Assistant Commissioner) held that although the land in question 
was useful for grazing purposes to the whole community and 
although the total amount of land that could be so used was very 
limited in extent, still he was not prepared to say that the permis- 
sion given to appropriate the very small portion of land, ż e, just 
under two acres, would injuriously affect the villagers as a whole. 

In first appeal the Deputy Commissioner held that the fact of 
the scantiness of the pasturable area in the village coupled with 
the consistent and determined efforts of the villagers in the past 
to resist any appropriation of it and lastly with the fact that the 
' situdtion of the land made it likely that it would long ago have 

been appropriated but for a strong reason to the contrary, was 

sufficient to indicate that the permission in this case was incon- 
sistent with the general wish and well-being of the community. 

- The Commissioner on second appeal held that the Deputy 
Commissioner should not on merely circumstantial grounds have 
decided against the propriety of Mr. Stowell’s order. He was also 
influenced in his decision by the fact that the appellant before 
him had spent large sums upon improving his grant. 

The Government is advised that the latter reason is not a very 
strong one. The grant was made in July 1911. The plaintiff* 
referred the matter to the executive official for re-consideration 
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of Mr. Stowell’s order in November 1911, and was directed by 
him to file a suit which he did in June 1912. In any case the 
decree might have been given to the plaintiff conditional on 
their refunding the expenditure. The limitation for bringing 
the suit appears to be six years under article 120 of the Limita- 
tion Act. Astothe former reason the Government is advised 
that no presumption in law could arise in favour of the correctness 
of Mr. Stowell's action in making the grant. The grant was only 
a grant of Government rights and if the Government right had, 
before the grant was made, been defeated by a kind of customary 
easement in favour of the village community, the grant was worth 
nothing. 


The Government is also advised that, apart from the merits of 
the case, it isopen to question whether the second appeal to the 
Commissioner involved any questign of law and was, therefore, 
entertainable by him. 


I am to ask that the Hon’ble Court may be moved to favour 
the Government with its opinion as to whether under section 100 
of the Civil Procedure Code a second appeal lay to the Commis- 
sioner and if so whether his decision was correct. 


I am also toenquire what orders, if any, as to costs should in 
the opinion of the Hon’ble Court be passed in this suit. 


Govind Prasad, for the applicants. 
S. C. Banerji, for the opposite party. 
The judgment of the Court was delivered by 


CHAMIER, J.—This is a reference under Rule 17 of the Rules 
and Orders, relating to the Kumaon Division, of 1894. The cir- 
cumstances leading up to the reference are stated fully tn the 
order and need not be repeated. We are asked to give our opinion 
as to whether a second appeal lay in this case to fhe Commissioner 
and if so, whether his decision is correct. Both parties before. us 
admit that the law is as stated in the reference. The main ques- 
tion for decision in the case was whether or not the grant of certain 
land by Mr. Stowell in 1911, was inconsistent with the general 
wishes and well-being of the community. The land is admitted 

“to be gauchar or grazing land. There is a large quantity of other 
land in the village, part of which is no doubt available for’ grazing 
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purposes but part is not available for'such purposes as it consists 
of‘ rocky slopes’. The Assistant Collector seems to have been 
acquainted with the village in question, but he was not prepared 
to hold that the grant of two small plots, measuring together about 
two acres, to the defendant, would affect the other villagers injuri- 
ously. On appeal the Deputy Commissioner for. reasons given 
by him was of opinion that there was enough to shew that the 
grant was inconsistent with the general wishes and well-being of 
the community.” He relied on the fact that the amount of land 
suitable for grazing purposes in the village was smal], on the 
constant and determined efforts of the villagers to resist any 
appropriation of it and lastly on the situation of the land itself 
and its proximity to the adad:. It seems to us that the question 
which he decided was one of fact and that his decision ought not 
to have been disturbed by the,Commissioner in second appeal. A 
point was taken in the memorandum of appeal to the Commissioner 
which was admissible under section 100 of the Code of Civil Proce- 
dure, namely, that the matter was res judicata, but there were no 
materials on the record for the decision of such a question and it 
does not appear to have been pressed. The other grounds of 
appeal were not admissible. 


Our answer to the reference is that the appeal should have 
been dismissed by the Commissioner when he discovered that the 
plea of res judicata could not be substantiated. We see no reason 
why costs should not follow the event, 

l Opinion in favour of defendant. 
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MAHABIR PRASAD (Plaintiff) 
Versus 
THE COLLECTOR OF ALLAHABAD (Defendant),* 

Code of Civil Procedure (det V of 1908). Order 47, rule 1~ Suit dismissed for want of 
rolice required by law and on the meriis—Maintainability of—Discovery of now 
evidence affecting the decision on the merits. 

The provision of Ordur 47, rule 1, contemplate grounds which would alter 
or cance) the original decree. 


Where a suit was dismissed on two grounds, (1) that notice given by the 
plaintiff under the Court of Wards’ Aot was defective; and (2) that the plair- 
tiff was illegitimate and an application was made for review of judgment on 
the ground of discovery of new and important evidence on the question of 
illegitimacy, held, that the application could not be entertained inasmuch as 
the decision on the question of legitimacy on the reseption of new evidence 
would not modify or set aside the original deoree. 

CIVIL REVISION from an order of Pandit Suraj Narain 


Mujju, Officiating Subordiriate Judge of Allahabad. 

The facts sufficiently appear from the judgment. Briefly they 
are as follows :—Mahabir Prasad brought a suit for possession 
against the Collector of Allahabad as Manager of the Court of 
Wards. The suit was dismissed on two grounds:—(1).that notice 
given by the plaintiff as required by section 48 of the Court of Wards’ 
Act (Act No. III of 1899, Local) was defective; and (2) that the 
plaintiff was not the legitimate son ofhis father. The plgintift 
did not appeal against the decree dismissing the suit but after 
sometime he applied for review of judgment on the ground of the 
discovery of new and important evidence on the question ‘of the 
plaintiffs legitimacy. The Subordinate Judge issued notice to the 
other side and after hearing the parties rejected the application. 

The plaintiff applied in revision to the High Court. 

A. H.C. Hamilton (with him Beni Madho Ghosh), fot the appel- 
lant submitted that the applicant should have been allowed an 
opportunity of producing evidence to substantiate his application 
for review of judgment. The court having issued notice to the other 


side had no jurisdiction to reject the application on the gfound that 
* Civ. Rey. No. 154 of 1913. 
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the application for review was defective inasmuch as it did not 
challenge the finding of the Subordinate Judge on the question of 
notice, 


A, E, Ryves, for the opposite party, submitted that even if the 
court below had set aside its finding on the question of plaintiff's 
legitimacy, it could not have reversed the decree dismissing the 
suit, because the dismissal was further based on the finding that no 
proper notice had been given under the law. The finding on the 
question of the insufficiency of the notice was quite sufficient 
for the dismissal of the suit and it was not necessary for the court 
to decide theissue as to the legitimacy of the plaintif. He re- 
lied on 


Bachehu Singh and anoiher v. The Secretary of State, [1902] I. L. R., 28 
ALU., 246, 

and submitted that so long as the plaintiff did not challenge 
the finding of the court on the question of the sufficiency or 
otherwise of the notice under section 48 of Act III of 1899 (Local), 
he was not entitled to a reversal of the decree and the court was 
justified in refusing to review its finding on the question of 
legitimacy. The order of the court below is correct. 


Hamilton in reply submitted that the Subordinate Judge was 
bound to consider the application on the merits and if he had con- 
sidered the merits of the case and allowed the application for re- 
view, a new decree would have followed. He relied on 


Kanhya Lal and others ¥. Baldeo Prasad, [1905] 1. L. R., 28 All., 240, 
The judgment of the Court was delivered by 
s 


RAFIQ, J.—This is an application in revision asking us to 
set aside the order of the lower court rejecting the application for 
review filed by the applicant before it. It appears that the appli- 
cant instituted a regular suit in the court of the Additional Subor- 
dinate Judge of Allahabad, for the recovery of certain property on 
the allegation that he was the son of one Thakur Beni BahaYur 
Singh. The property in suit was at the time in the possession of 
the Court of Wards, on behalf ofa minor. The claim was resisted 
on the ground, among others, that the notice under section 48 of 
Local Act No. III of 1899, had not been given as prescribed in 
the Act and that the plaintiff applicant was not the legitimate 
son of Beni Bahadur Singh. Both the pleas in defence were 
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accepted and the claim was dismissed. About five months after 
the dismissal of the claim the applicant filed a petition in the court 
of the Subordinate Judge under Order 47, rule 1, seeking to review 
the decree dismissing his claim on the ground of the discovery of 
new and important evidence on the question of his legitimacy. 
The learned Subordinate Judge issued a notice to the other side 
to show cause against the application, At the time of hearing the 
learned Judge declined to record any evidence on behalf of the 
applicant and presumably after hearing arguments on both sides 
rejected the application. He gave two reasons for dismissing the 
application vz. (1) that on the face of it, it did not disclose any 
good ground for review; and (2) that even if the new and important 
evidence alleged to have been discovered by the applicant were to 
affect the decision as to his legitimacy the decree will still stand 
good on the other issue in the case, vis., the want of proper notice. 
The applicant has come up to this Court in revision and contends 
that he should have been allowed an opportunity of producing 
evidence to make out a case for the granting of his application 
for review. It is said that if he had succeeded in persuading the 
lower court to accept the new evidence the decision on the ques- 
tion of legitimacy would probably have been modified and given 
in his favour. In that case he would have had an opportunity of 
coming up in appeal and re-opening the question of the want of 
notice. We think that the application for review was rightly 
rejected. The decision on the question of legitimacy on the recep- 
tion of new evidence would not have modified or set aside the 
original decree. In our opinion the provision relating to review 
contemplates grounds which would alter or cancel the original 
decree. The application, therefore, fails and is rejected with costs. 


J. B. L. Application rejected. 
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SUBHAG SINGH. (Objector) 
VErSUS . 


RAGHUNANDAN SINGH (Applicant).* 


Evidence—Admiasibility of Kanungo’s repert— Decision withous other evidence— Practico 
—Duty of Judge. 


Three persons applied to the District Judge to be appointed guardian of 
the person and property of a minor. The District Judge asked the Collec- 
tor to say which one of the three persons was the fittest to be appointed 
guardian. A report was-called for by the Collector from the Girdawar 
Kanungo who reported in favour of the respondent. The District Judge, 
thereupon, appointed him as guardian of the person and property of the 
minor. 


Held, that the report of the Kanungo conld not be treated in law as 
evidence and it was the duty of the District Judge to have called upon the 
different claimants to give evidence and to decide on that evidence. 

First APPEAL from an order of Pandit Sri Lal, District 
Judge of Ghazipur. 

The material facts appear from the judgment. 

M. L. Agarwala and Harnandan Prasad, for the appellant. 


Tej Bahadur Sapru and Rama Kant Malaviya, for the respon- 
dent. 
The judgment of the Court was delivered by 


RAFIQ, J.—This is an appeal under Act VIII of 1890 from an 
order passed by the learned District Judge of Ghazipur, appointing 
one Rag tupande Singh guardian of the person and property 

of his ‘minor son-in-law, named Padam Deo Narain Singh. lt 
appears that in addition to Raghunandan Singh there were two 
other persons who moved the lower court for their appointment, 
vis., Har Shankar Singh and Babu Subhag Singh. Har Shankar 
described himself as the maternal grand-father and Subhag Singh 
described himself as the paternal uncle of the minor. The learned 
Judgeas appears from the serial’ order, dated February 21, 1913, 
asked the Collector of the district whether he was inclined to take 


the property of the minor under the management of the Court of 
* F. A. F. O. No. 146 of 1918. 
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Wards, and if not, to say which one of the three persons, vzs. 
Raghunandan Singh, Har Shankar Singh and Subhag Singh 
was the fittest person for appointment as guardian of the person 
and property of the minor. A report was presumably called for 
by the Collector from the Girdawar Kanungo who reported in 
favour of Raghunandan Singh. On the receipt of that report and 
without taking any further evidence in the case, the learned Judge 
appointed Raghunandan Singh as guardian and rejected the pray- 
ers of the other two persons. Subhag Singh has come up in 
appeal to this Court. He contends that the report of the Kanungo 
cannot be treated in law as evidence in the case and that the 
learned Judge should have called upon the different claimants to 
give evidence and should have decided on that evidence. We think 
that this contention is well-founded and we, therefore, set aside 
the order of the learned Judge under appeal and direct him to 
dispose of the applications and objections of the three persons 
named above, according tó law. The costs of this appeal, including 
fees on the higher scale sliall abide the event. 


Appeal allowed, 
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GOKUL CHAND. (Plaintiff) 
VErSUS 


BHIKA (Defendant)* 


Code of Civil Proceduro (Act V of 1908), Order £1, rule 2—Cortificate of payment— How 
to be made. 


Order 21, rule 2 of the Code of Civil Procedure contemplates a definite 
proceeding with a petition on the part of the decree-holder and a formal 
act by the court. It requires a decree-holder, who wishes to have a pay- 
ment certified, to do so in some well-defined speech or writing. 


` Where a decree-holder made an application for execution of a decree stat- 
ing in the petition that the judgment-debtor had paid some money to him 
as interest but the statement was made not in the place where he was 
required to state if any adjustment of the decree was made but in an unusual 
place, held, that the action of the deoree-holder was not such a certificate 
of payment as was required by the Code. ° 
EXECUTION SECOND APPEAL from a decree of L. Johnston, 
Esq, District Judge of Meerut, reversing a decree of Babu Harihar 
Lal Bhargava, Munsif of Ghaziabad. 


After the expiry ofthree years from the date of the decree 
the decree-holder put in an application to execute his decree. A 
copy of the decree was filed along with his application in which 
there was an endorsement of payment of an amount out of court 
made in the hand-writing of the judgment-debtor. The decree- 
holder also stated in his application to execute the decree that 
a sum of money had been received by him out of court and that the 
judgment-debtor had made an endorsement on the copy of 
the decree. The Munsif allowed the application holding that 
the payment extended the period of limitation. On appeal 
the. District Judge came to the conclusion that the payment 
could not extend the period of limitation, inasmuch as it was 
not certified by the court executing the decree and rejected the 
application for execution as time-barred. 


The decree-holder appealed. 


Pearay Lal Banerji, for the appellant :—All that the law requires 


the decreé-holder to do is to have the payment made by the judg- 
*5S, A. 1001 of 1918, 
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ment-debtor certified by the executing court. No particular form is 
prescribed for the certificate nor is any time fixed within which 
a payment is to be certified. The decree-holder’s statement in the 
application for execution, that the sum of Rs. 5 was received by him 
out of court was a sufficient certificate of payment within the 
meaning of the provisions of Order 21, rule 2, Civil Procedure 
Code. It is not necessary that a certificate of payment by a 
decree-holder should be made independently of his application 
for execution of the decree. 

He referred to O’Kinealy and Rampini’s Commentary on the 
Code of Civil Procedure. 


There is no reported case of any court in which it has been held 
that a certificate of payment made by a decree-holder in his 
application for execution of the decree is not sufficient. 


Purushottam Das Tandon, for the respondent :—There has been 
a change in the law on this point by the enactment of the Code 
of 1908 and now an uncertified payment cannot be looked at 
even for the purpose of saving limitation. The old cases on the 
point are no more good law. In the present case the decree- 
holder did not certify the payment to court, nor is there any 
definite indication that he ever intended that his application for 
execution should be treated as such. 


P. L. Banerji, was heard in reply. 
The following judgment was delivered by 


Knox, J.—The appellant is one Gokul Chand. He holds a 
decree against the respondent, Bhika, which he obtained pn the 
28th of August, 1909. He does not appear to have attempted to` 
take out execution proceedings until the sth of February, 1913. 
The decree would, therefore, be barred by limitation but the decree- 
holder in his application for execution has inserted the following 
words :—The period of limitation for the execution of the decree 
was up to the 28th of August, 1912. However, the judgment-debtor 
paid to the decree-holder a sum of Rs. 20 on account of interest on 
the 27th of January, 1912, within three years of the date of the decree 
and Naubat, judgment-debtor, endorsed the payment on the decree 
in his own hand-writing and affixed his signature. With effect 
from the aforesaid date the decree-holder is entitled t compute 
a fresh period of limitation and the decree is within time. It is 
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worth noting in connection with this that the application for execu- 
tion does not follow the language used in Rule 11, Order 21 of the 
Code of Civil Procedure. That rule requires the decree-holder 
to note whether any, and if so, what payment or other adjust- 
ment of the matter in controversy has been made. The applica- 
tion as it stands has at its heading only the words whether any 
adjustment has been made, and the entry in the column in- 
tended for that purpose simply says no adjustment was made. 
Bhika, the respondent, denied that any payment had been made. 
The court of first instance tried the issue whether the payment 
of Rs. 20 had been made. It found that Bhika had paid Rs, 20 
to the decree-holder on the 27th of January, 1912. Bhika appeal- 
ed and the District Judge of Meerut refrained from deciding this 
particular issue. He held that this payment has not been certified 
by the decree-holder to the court and that Order 21, rule 3, Civil 
Procedure Code prevented any court executing the decree from 
recognizing a payment which had not been certified. Thus 
holding he allowed the appeal and dismissed the application 
for execution. In appealhere it is contended that the decision 
of the lower appellate court on this point is wrong. The 
decree-holder was not bound by any period of limitation and 
the present application for execution in which the payment was 
mentioned was a sufficient certificate of such payment within 
the meaning of Order 2, rule 2. It appears to me that the action 
of the decree-holder in the form in which it has been made in the 
present case is not such a certificate of payment as was intended 
by the Code. Looking at the application I hold that the appli- 
cation was what it represented itself to be, namely, an application 
for execution of the decree. The omission of the fact of 
payment from the column in which it ought to find a place 
and in which we expect to find it would stand in the decree- 
holder’s way, and the introduction of payment at an unusual place 
is a mere after-thought on his part and is not in my opinion a 
certificate of payment. It is true that no form is prescribed “for a 
certificate. But the wording of Rule 2, Order 21, signifies that 
a decree-holder shall come forward and in some special well- 
definéd speech or writing certify to the court that money payable, 
under hjs decree has been paid out of court. The rule goes on 
to say that on the decree-holder so certifying the court shall 
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Civiu record the same accordingly. All this points to a definite pro- 
1914 ceeding with a petition on the part of the decree-holder and 
dokur a formal act by the court. Nothing of that kind occurred in the 
CHAND present case, and I agree with the lower appellate court in 


Baxxa holding that the court was bound not .to recognize this mention 
nox, J. Of payment slipped in this quasi-clandestine manner. 
I, therefore, dismiss this appeal with costs. 


. A.C. M. Appeal dismissed. 
CRIMINAL RUDRA PRATAB SAHI 
1914 UerSHS r 
March, 19. š DAWAN SINGH AND OTHERS ® 


elas Code of Criminal Procedure (Aot V of 1898) sec. 185—Application to cases under 
scotion 145—Offence. 


Section 185 of the Code of Criminal Procedure refers only to cases where 
some offence is being enquired into or tried. It has no application to 
proceedings under section 145 of the Code. 

CRIMINAL MISCELLANEOUS APPLICATION for transfer under 
section 145 of the Code of Criminal Procedure, pending in) the 
court of Syed Asghar Ali, Magistrate, First Class of Basti. 


The river Gogra forms the boundary between the district of 
Fyzabad in Oudh and the district of Basti in the Province of 
Agra. A dispute arose between the parties relating to the owner- 
ship of certain alluvial lands which had formed in the bed 
of the river. Proceedings under sec. 145, Cr. P. Code were com- 
menced in the court of a Magistrate of the Basti district. , One 
party, Raja Rudra Pratap Sahi, alleged that the land in dispute 
appertained to the district of Fyzabad and had been settled with 
him by the Settlement Officer of Fyzabad. He pleaded that the 


Magistrate of Basti had no power to deal with the matter, as the 


* Cr. Miso, No. 40 of 1914. 
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land in dispute was situate beyond the local limits of his jurisdic- 
tion. The other side alleged that the land really formed part of 
the Basti district. An application was made to the High Court 
by Raja Rudra Pratap Sahi, under section 185, Cr. P. Code, 
praying the High Court to decide that the case should proceed 
in a court in the district of Fyzabad, and notin the district ‘of 
Basti. 


Satya Chandra Mukerji, for the applicant :—The court at 
Basti has no jurisdiction in the case, which should be tried in the 
district of Fyzabad. A. case under section 145, Cr. P. C. may not 
literally come within the wording of section 185, which deals 
with the trial of “offences ”, but it comes within its spirit. The 
applicant to whom notice has been issued under section 145, Cr. 
P. C. is practically in the position of an offender. The court at 
Basti is subordinate to the High Court and a court in Fyzabad 
is subordinate to a different High Court. The matter, therefore, 
is a fit one for taking action under sectjon 185. 


A, E. Ryves (Government Advocate), for the Crown, and 
Ladli Prasad Zutshi (for the opposite party) were not called 
upon. 


The following judgment was delivered by 


KNox, J.—This application is an application made under 
section 185 of the Criminal Procedure Code. I fail to see what 
application section 185 can have to the case before me. Section 
185 refers to those cases only where some offence is being enquired 
intoeor tried. The term “offence” has been defined in the 
Criminal Procedure Code. Proceedings under Chapter XII of the 
Code are not proceedings relating to any “ offence”; that Chapter 
is intended to prevent offences not to deal with offences commit- 
ted or under commission. 


This section does not apply. The application is dismissed. 
B, K, M. > Application dismissed. 
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ASGHAR ALI (Applicant) 
s VEFSUS 


AMINA BEGAM AND OTHERS (Opposite parties). ® 


Muhammedan Law—Guardian and Wards’ Act (VIII of 1890), seotions 9,89— 
Guardianship, application for—Minor girl’s ‘sister’s husband—Residence mihin 
the jurisdiction of the court, 


The husband of 4 minor girl’s sister is not, under the Muhammedan Law 
entitled to be appointed a guardian of the person or property of the 
minor girl. 


The Guardian and Wards’ Act contemplates that an applicant for guardian- 
ship should reside within the jurisdiction of the court to which he makes the 


application. 

First APPEAL from an order of Syed Mohammad Ali, Esq., 
District Judge of Moradabad. 

The material facts appear from the judgment. 

Mohammad Ishaq, for the appellant. 

Tey Bahadur Sapru, for the respondents. 

The judgment of the Court was delivered by 


; RAFIQ, J—The two appeals Nos. 159 and 215 of 1913 are 
connected and have arisen out of the. following circumstances, 
One Abdul Ghafoor died some time ago leaving six daughters, 
namely, Anwari, Hasina, Akbari, Asghari, Masiha and Amina. 
Hasina died after her marriage leaving two children, Aziz- -ur- 
Rahman, and Musammat Habib Fatma. Musammat Anwari and 
the two children of Hasina are minors. On the 14th March, 1913, 
Asghar Ali applied to the District Judge of Moradabad to be ap- 
pointed guardian of the person and property of the said three 
minors. No one objected to the application of Asghar Ali with 
regard to the minors, Aziz-ur-Rahman and Musammat Habib 
Fatma. But as regards the application relating to Musammat 
Anwari Begum, her two married sisters, Akbari Begum and Amina 
Begum filed objections and stated that Musammat Anwari was 
„living then and had all along since the death of their mother lived 
with Musammat Akbari Begum. It was further stated Jin their 

* F. A. F. O. No. 169 of 1918. 
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objection that the personal wishes of the minor, Musammat Anwari 
Begum, were that she should be allowed to remain with her 
sister, Musammat Akbari Begum. We may note that Musammat 
Anwari’s date of birth as given in the application of Asghar Ali is 
June, 1898, so that she is now almost 16 years of age. On the 
23rd June, 1913, Hamid Ali Khan, the husband of Musammat 
Akbari Begum also applied to be made a guardian of the person 
and property of Musammat Anwari. Both the applications were 
dismissed by the District Judge and both the applicants have 
come up to this Court in appeal. The appeal of Hamid Ali Khan 
must fail on the ground that he is not entitled to be appointed a 
guardian of her sister-in-law, either of her person or property under 
the Mohammedan Law. The appeal of Asghar Ali must also fail 
but on another ground. He admittedly lives in the district of 
Meerut and according to him Musammat Anwari Begum also or- 
dinarily resides with him in that district. Ifso, the application 
with respect to the guardianship of the person of the minor 
should have been made to the District Judge of Meerut and 
that with respect to the guardianship of the property of the 
minor either to the District Judge of Meerut or Moradabad. But 
having regard to the provision of section 9 of Act VIII of 1890 
the District Judge of Moradabad might very well have refused 
to entertain that application. We might also refer to clause (/) 
of section 39 of the same Act, which shows that the Legislature 
contemplates that an applicant for guardianship should reside 
within the jurisdiction of the court to which he makes the applica- 
tion. We, therefore, think that the application of Asghar Ali 
should not have been made to the District Judge of Moradabad. 
We dismiss his appeal. But the dismissal of his appeal or the 
rejection of the application by the District Judge of Moradabad 
will not stand in his way, if he chooses to make a proper applica- 
tion according to law in a court which has jurisdiction to entertain 
it. As the objection as to the want of jurisdiction was not takèn 
by the objectors in the court below we think that the costs in the 
application of Asghar Ali should be borne by the parties. In the 
case of Hamid Ali Khan we make no order as to costs. 
Appeal dismessed. 
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BHAGWAN SINGH AND OTHERS (Defendants) 
VETSUS 


MUHAMMAD MAZHAR ALI KHAN (Plaintif) * 


Transfer of Property Act (1V of 1888), section 88— Contribution— Principle upon which 


it should be assessed— Code of Civil Procedure (Aci F of 1908), O 81,1. 89~Sale 
set aside—Fees paid— Whether subject of contribution. 


Where several properties belonging to different persons are liable under 
the same mortgage and the owner of one of the properties discharges the 
mortgage the owners of the other properties liable under the mortgage 
are bound to contribute their guola of the mortgage-debt. Where the 
properties at the time of the mortgnge belonged to one person but were 
later on transferred to different persona and one of them discharged the 
mortgage and a suit for contribution was brought, held that in order to 
determine the proportionate liability of each the court has to ascertain (1) 
the value of their respective properties at the time of the mortgage and 
not necessarily the price which was paid foreach of the properties by its 
present owner ; (2) the rateable lability of each of the properties for the 
total amount of the mortgage-debt ; (3) the amount each party has con- 
tributed to the payment ofthe decretal amount, disregarding the purchase 
money ; the court has also (4) to apportion the linbility betwoen different 
properties by debiting each property with its own share of the liability. 

Harivaj Singh v. Ahmaduddin Khan, I. L. R. 19 AU., 545. referred to. 


Held further that where some of the mortgaged properties ‘are sold by 
auction-sale and the owner of the properties sold gets the sale set aside 
under Order 21, rule £9, C. P. C. he cannot olaim contribution nndér section 
82, Transfer of Property Act, with respect to the 5 °/, of the purchase money 
paid to the purchaser or the anction fees paid by him. 


First APPEAL from a decree of Chaudhri Saiyed Abdul Hasan, 


Additional Subordinate Judge of Moradabad. 


Claim for recovery of mortgage money. 
The court of first instance decreed the claim in part. 
Defendants appealed. 

The facts of the case are fully set out in the judgment. 


Sttal Prasad Ghosh, for the appellant. 


Mohan Lal Sandal, for the respondent. i 
*F. A. No. 261 of 1912, 
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The judgment of the Court was delivered by 


BANERJI, J—This and the connected appeals arise out of a 
suit for contribution brought by the plaintiff, Mazhar Ali Khan. 
The claim appears to have been brought on a wrong principle and 
the parties went to trial on a mistaken idea of the principle which 
governs suits of this description. It appears that on the 14th of 
March, 1889, one Musammat Kundan made a mortgage of eleven 
items of property in favour of Muhammad Baksh and Khuda 
Bakhsh. On the 15th of March, 1889, the mortgagees, whose mort- 
gage was a usufructuary mortgage, granted to the mortgagor a 
lease of the mortgaged property and for securing the payment of 
the rent reserved by the lease the mortgagors granted a second 
mortgage of their property to the mortgagees. A part of the 
mortgaged property, namely, the zamindari share in the village 
of Adampur was taken away by a pre-emptor and it seems to be 
the common case of the parties that this part of the mortgaged 
property was no longer to be regarded as part of the mort- 
gage security. The present plaintiff purchased one of the mort- 
gaged villages, namely, Champauli, and Roshan Singh (the predeces- 
sor-in-title of the defendants, Nos. 1-6’ purchased Maharana and 
Milk Adampur. The total amount of consideration for these two 
purchases was Rs. 11,000 but this was not paid to the vendor. A 
suit for redemption of the usufructuary mortgage was brought by 
the purchasers and by Musammat Alim-un-nissa to whom the 
interest of the mortgagor had passed, and a decree for redemption 
was obtained on the 13th of September, 1902, the amount of the 
mortgage money to be paid by the plaintiffs being declared to be 
Rs. ?1,887-3-3. -This sum appears to have been paid and the 
plaintiffs in the redemption suit apparently got possession. Subse- 
quently the original mortgagees, under the £aduliat executed in 
their favour on the 15th of March, 1889, brought a suit for arrears 
of the rent reserved by the lease granted by them and they prayed 
for sale of the property hypothécated under the £adu/iaz to secure 
the proper payment of the rent. A decree was passed by *the 
court directing the plaintiffs to that suit to pay into court the 
amount of the redemption decree, namely, Rs. 11,887-3-3 as a con- 
.dition precedent to their obtaining a right to sell the hypothecated 


property. ‘Chey paid that amount and were entitled to realise ° 
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that sum as well as the amount due to them, the total of 
which was Rs. 18,289-5-4 by sale of the hypothecated property. 
Part of this sum was paid into court in different amounts but this 
did not satisfy the decree, and accordingly on the 2oth of May, 
1909, the villages of Champauli and Maharana and mango groves 
in Tashtpur (that is, properties Nos. 5, 6, 8 andọ specified in the 
judgment of the court below) were sold by auction and were purchas- 
ed by some persons who are outsiders to this suit. The plaintiff 
deposited the amount for which the property had been put up to sale 
as also the 5 % required to be paid to the auction-purchasers under 
Order 21, rule 89 of the Code of Civil Procedure and the sale-fee, 
and the sale was set aside. Thereupon the plaintiff brought this 
suit out of which these appeals have arisen for contribution on the 
allegation that his property had hadto bear more than its pro- 
portionate share of liability. In putting forward these matters . 
what he claimed was this. He said that out of the total amount 


` which had been deposited in full satisfaction of the decree and the 


5 Y paid to the auction pyirchasers and the sale-fee, he had paid 
Rs. 14,346-3-3. Out of this sum he gave credit for Rs. 5,750, the 
amount of the consideration for the sale in his favour which he had 
not paid to his vendor and he claimed the balance from the defen- 
dants, the owners of the other properties ordered to be sold by 
the decree in the suit for arrears of rent to which we have referred 
above. He left out of consideration the proportionate amount 
of liability of his property for the mortgage which was given 
effect to by the decree aforesaid. The court below also in 
deciding the case declared the defendants liable for the amounts 
for which they had purchased parts of the property and has Wholly, 
as it appears to us, failed to take into consideration the principles 
of the Rule laid down in section 82 of the Transfer of Property 
Act. In a suit of this kind where several properties belonging to 
different persons are liable under the same mortgage and the owner 
of one of the properties discharges the mortgage, the owners of all 
thé properties liable under the mortgage are bound to contribute 
their guota of liability for the mortgage-debt. Therefore in the 
present case what the court ought to have done was to have deter- 
mined the value of the several items of property now belonging 
to different owners, The value to be so ascertained should be the 
value at the date of the mortgage, and not necessarilp the price 
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which was paid for it by the present owners. After ascertaining 
the value of the different properties the court should have determin- 
ed what was the rateable liability of each of the properties for the 
total amount of the mortgage-debt, that is,of the amount payable 
under the decree. The court must then ascertain how much each 
party has contributed to the payment of the decretal amount, In 
making his enquiry it ought to disregard the purchase-motiey 
which any of the purchasers have paid or retained. The purchase- 
money was money which belonged to the vendor, that is to say, 
the mortgagor, and it was only retained by the purchasers for the 
purpose of discharging the prior mortgage generally. Having 
ascertained the amount each property has contributed the court 


should next proceed to apportion the liability between the different ` 


properties. In so apportioning the liability each property must be 
debited with its own share of liability. We may illustrate this by 
an example. Suppose three properties A,B and C, belonging to 
different owners are comprised in one mortgage for Rs, 20,000. 
Property A is worth Rs. 20,000. Properties B and C are worth Rs. 
10,000 each. The owner of property ‘A pays off the entire mort- 
gage. He can recover Rs. 5,000 from each of the other properties. 
Again suppose the properties all belong to the same owner. Pro- 
perty A is sold to X for Rs. 20,000, X retaining Rs. 10,000 out of 
the purchase-money to meet his shares of the mortgage. Properties 
B and C are sold to other persons. X then pays off the entire 
mortgage. X can only recover Rs. 2500, from each of the other 
‘owners. The mortgage-debt must be deemed to have been reduced 
by Rs. 10,000 by the mortgagor himself when he allowed X to 
retgin Rs. 10,000 out of the purchase-money. On this point we 
may refer the court below to the case of Hariraj Singh v. Ahmad-ud- 
din Khan (1). In the present case the court has not charged the 
plaintiff with any portion of the amount for which his own property 
is liable but has made the defendants and their property liable not 
only for their own guota of the debt but also for the plaintiffs own 
share. This is clearly wrong. We may mention here also that 
when the court is ascertaining the amount which the plaintiff has 
contributed to the discharge of the mortgages, it will disregard the 
sum of Rs. 5,750, which the plaintiff himself admits he retained 
and has never applied in discharge of the mortgage. 
° (1) (1897, I. L. R., 19 All., 545. 
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Again, we find that the court below has included a sum of Rs. 
610 and also Rs. 37 in all Rs. 647, being the 5 % which had to be 
paid to the auction-purchaser when the sale was set aside and the 
auction fees. These are not sums which would come under section - 
82 of the Transfer of Property Act, and they could only be awarded 
against the defendants upon the equitable ground of salvage. 
Under no circumstances could any portion of this sum be awarded 
against the defendants other than defendants Nos, 1—6 and 8 and 10, 
because their property was not sold. Again, we find that defendant 
No. 10 pleaded that he had purchased part of the mortgaged pro- 
perty and that he had paid into court a sum of Rs, 628-12-0 as the 
amount rateably due from him. If upon ascertaining the liability 


` of this defendant in the manner which we have directed it is found 


that the sum of Rs, 628-12-0 is sufficient to cover his liability the 
suit ought to be dismissed against him, and if it is not sufficient 
he ought at least to get credit for the amount so deposited or to 
be allowed to withdraw it. Similarly, if the amount paid by the 
plaintiff does not exceed the amount for which his property is 
rateably liable his suit should be dismissed. There are other 
matters to which, having regard to the order we intend to make, 
we do not think it necessary to refer. In our opinion there has 
been no proper trial of the suit and the case ought to be remanded 
for re-trial. We accordingly set aside the decree of the court 
below and remand the case with directions to re-admit it under 
its original number in the register and re-try it bearing in mind 
the observations made above. The parties will of course be entitled 
to adduce further evidence. Costs of this appeal will be costs in 
the cause. We hope that as we have settled the principle wpon 
which the case ought to be proceeded with, the parties will be wise 
enough to come toa settlement without incurring the expenses 
of a fresh trial. 


Appeal decreed—Cayse remanded, 
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JUGGAN AND ANOTHER (Applicants) ORIMIRAL 

Versus 1914 . 

. KING-EMPEROR (Opposite party).® spat 
Knox, J. 


Code ot Criminal Prooedure (dot V of 1898), Seotion 686 (a) (e)- Transfer—Grounds 
for— Fair and impartial trial—Apprehension in the accused’s mind—Furthor 
evidence—Disallowing questions— Rejection of application to summon tritnesses. 


The taking of irrelevent evidence, by a magistrate dealing with a criminal 
case, hig interference with the cross-examination of witnesses by disallowing 
questions on the ground that they are indecent or scandalous, his dismissing 
an application for summoning 4 large number of witnesses on the ground that 
it was made for the purpose of vexation or delay are not sufficient to raise 
inthe mind of the accused a reasonable apprehension that a fair and 
impartial trial will not be had and do not make it expedient for the ends of 
justice that the case should be transferred. 


Sumeshwar vy. K.-E., 12 A. L. J. R , 38; The Empress v. Nobo Gopal, 1. L. 
R., 6 Cal., 491; Fareund di v. Hanuman Prasad, I. L. R., I9 All, 
64; Duperon v. Driver, I. L. R., 23 Cal., 495 ; Sergeant v. Dale, [1817] 
2 Q. B. D, 558 st 567 ; Leeson v. General Council of Medical 
Education and Registration, [1889] 48 Ch. D., 865 at 384 ; Queen v, Moyer, 
[1875] 1 Q. B. D., 173; Queen v. Handsley, [1881] 8 Q. B. D., 883; Allision 
v. Gensral Council of Medical'Education and Registration, [1894] 1 Q. B. D., 
750 at 768; Reg. v. Alean, [1864] B. &8., 915 ; Girish Chandra Ghose v. Q. 
E., [1898] L L. R., 20 Cal., 587, referred to. 

APPLICATION under section 526, Criminal Procedure Code, for 
transfer of a case from the court of Joint Magistrate of Cawnpore 


to another district outside Cawnpore. 


The material facts and arguments appear from the judgment. 
C. Ross Alston and A. P. Dude, for the applicants. 


W. Wallach „(Government Advocate), for the Crown. 
The judgment of the Court was delivered by 


KNOX, J.—This is an application for the transfer of a case 
pending in the court of the Joint Magistrate of Cawnpore and the 
prayer is that it be transferred to another district outside Cawn- 
pore’ arid be tried’ there by a competent Magistrate. The 
application is, as the law requires supported by an affidavit. The 


Knox, J, 
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affidavit extends over twenty-one paragraphs. The person who 
makes the affidavit is one Kuar Chheda Singh and he describes 
himself as the gatrokar of the applicants Juggan and Budhu. 


The proceedings out of which the application arises are pro- 
ceedings brought under section 110 of the Code of Criminal 
Procedure. 

The record is not before me but the applicants have been re- 
presented in court by learned Counsel. The application hás been 
opposed by the learned Government Advocate appearing on behalf 
of the District Magistrate of Cawnpore. From the arguments 
addressed to me the case is apparently one which is put forward 
under section I10, clause (g). The learned Counsel who appears 
for Budhu describes the application which was instituted as 
far back as the 23rd of October, 1913,as an application that the 
two men, Juggan and Budhu with others had been in the habit 
of extorting monies, &c. I am told that no fewer than thirty 
witnesses had been put forward as being witnesses who would 
depose to the fact that Juggan and Budhu were persons who 
habitually committed extortion. At a later stage of the case the 
police, I understand asked that six witnesses more might be sent 
for,they were sent for and examined. The exact date is not 
before me but it may be inferred from paragraph twelve of the 
affidavit that some time before the 18th of November, 1913, Juggan 
and Budhu had been called upon to enter upon their defence and 
to produce their evidence. Juggan and Budhu appear to have 
asked that the witnesses who had deposed against them might be 
re-called and cross-examined. For the purposes of this cross-ex- 
amination Juggan and Budhu, according to the affidavit retained the 
services of Mr. Lincoln, Barrister-at-Law of the Lucknow Bat and 
of Mr. Khare, Mr. David and Mr. Ajudhia Nath Tewari of the local 
Bar. The cross-examination appears to have basted up to the 
24th 2f November, 1913, when in consequence of something which 
occurred in the course of the cross-examination Mr. Lincoln and 
Mr. Khare (vide paragraph 13 of the affidavit) threw up their 
brief and retired from the case. According to the affidavit (vide 
paragraph 17) the Joint Magistrate fixed the 20th December as 
the clate for producing defence witnesses, A partial list of witnesses, 
so runs the affidavit, was obtained, Before the cross- -examina- 
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‘tion was over, another list of over 200 witnesses was filed on the 
19th of December. The request was that these 200 witnesses be 
summoned. The Joint Magistrate, so I arth told by the learned 
Counsel for Budhu, asked that this list might be considered and 
modified. No modification was made and the Joint Magistrate 
by an order which is not before me but which was read over to 
me in court dismissed the application for the summoning of these 
witnesses and in his order stated that he refused it under the 
powers given him under section 257 of the Code of Criminal Pro- 
cedure as an application made for the purpose of vexation and 
delay and for defeating the ends of justice. He appears to 
have followed the law and to have recorded the reasons for refus- 
ing the application in writing. In the arguments addressed to 
me in support of the application for transfer no attempt was made 
to support the application on any ground except that contained 
in paragraph 2 of clause 1 of section 526, f. e. that the order was 
expedient for the ends of justice. From certain remarks made 
T was led to infer that the applicants apprehended that they would 
not have a fair and impartial inquiry in the court of the Joint 
Magistrate. So I have considered the application both in the 
light of paragraph (a) and of paragraph (e) of section 526. 
I now turn to the affidavit. 


The first 8 paragraphs of the affidavit set out matter which 
appears to me wholly irrelevant and which ought never to have 
found any place in the affidavit. They are to the effect that 
Juggan had interested himself in favour of one Pundit Ajudhia 
Nath ‘Tewari in an election connected with the Cawnpore Munici- 
pal Board somewhere in the year 1913 and that Budhu is on 
friendly terms with Juggan. These two, which are the main facts 
in the paragraphs, do not in any way point to the conclusion that 
a fair and impartial inquiry cannot be had in the court of the 
Joint Magistrate or that it is expedient that an order of transfer 
be made for the ends of justice. The deponent appears to have 
been of the same opinion for in his affidavit he calls attention to 
the paragraphs, beginning from paragraph 9 onward, as being 
matters concerning the application for transfer and it is very 
evident that the cardinal hinge of his application is what the 
deponent Uescribes as a “heated controversy between the Joint 
l xII 52 R 
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Magistrate and Mr. Lincoln” .in which the latter urged that he 
should be allowed to do his duty, towards his clients, unhampered. 


I will deal with that later on. Paragraphs 14, 15 and 16 refer 
apparently to the additional six witnesses whom the police asked 
might be sent for and examined. I take these paragraphs as 
representing in the strongest light the matters which the deponent 
thinks open to exception. Assuming these matters to be accurately 
stated they appear to relate to evidence which in my opinion was 
irrelevant to the matter before the learned Joint Magistrate. Sec- 
tion 117 of the Code lays down that when a Magistrate is inquiring 
into a case of this kind he should inquire into the truth of informa- 
tion upon which action has been taken. The matter described in 
these paragraphs relate to occurrences which took place after the 
information mentioned in section 110 had been received by the 
Joint Magistrate. They were, therefore, outside that information. 
Section 117 does say that the Magistrate may take such further 
evidence as: may appear necessary but I am of opinion that the 
further evidence referred to here is evidence ejusdem, generis with 
the evidence described in the words which immediately precede 
it. I cannot, however, learn from the application or the arguments 
addressed to me that if the Magistrate committed an error in taking 
this evidence he did so from any reason other than the liability to 
err which is human. The case has not yet been concluded. I am 
not in a position to pronounce upon this evidence at all, it may be 
more relevant than it appears to me to be, but if it be irrelevant, 
consideration of it can easily be excluded from the judgment. 
These paragraphs do not make it appear to me that from the action 
of the Magistrate either clause (æ) or clause (e) need be considered. 

With paragraphs 17, 18, 19 and 20, I shall! presently deaj. They 
relate to the dismissal of the application put in for the summon- 
ing of the 200 defence witnesses. Paragraph 21 was not insisted 
upon and very properly not insisted upon. The only inference I 
draw from it is that Chedda Singh is a man who allows his mind 
and judgment to be diseased by a matter which was not open to 
any sinister conclusion. 

It remains for me now to consider whether either from the so- 
called heated controversy between the Joint Magistrate and the 
learned Counsel for Juggan and Budhu or the refusal fo summon 
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the 200 witnesses it has been made to appear to me, for that is 
what the law requires, that a fair and impartial inquiry cannot be 
had in the court of the Joint Magistrate or the order of transfer 
is expedient for the ends of justice. My attention was called to 
certain rulings both of this Court and the Calcutta High Court 
bearing upon section 526 of the Code of Criminal Procedure. The 
principles contained in this section exist and have existed from 
the passing of Act No. X of 1872, ifindeed they did not exist in 
the Acts preceding that date, and they have been considered by 
both these Courts on more than one occasion. I do not propose 
to allude to all these cases or to certain other cases which were 
cited to me as to whether or not this Court has power of transfer- 
ring from one district to another, cases falling within section IIO 
of the Code of Criminal Procedure. 


In a very recent case, i e, Sumeshwar and others v. K.-E. (}), 
I had to consider very much the same question as that now before 
me and I then came to the conclusion that the law did not intend 
that a transfer of a case should be ordered simply because an 
accused person thinks that he would not get an impartial trial 
but the real question to be considered is whether on the facts 
disclosed in the application, and I might add the affidavit support- 
ing the application for transfer, there arises a reasonable apprehen- 
sion that the Magistrate who is seized of the case may be preju- 
diced, willingly or unwillingly, against the accused. 

The learned Counsel who appeared for Juggan, while accepting 
that this was in consonance with previous rulings of this Court, 
conténded that there were incidents in the present case from which 
the reasonable inference would be that the atmosphere in which 
this case would Le tried in Cawnpore was now so heated that an 
order of transfer would be a proper order and that those ‘incidents, 
though ‘capable qf explanation, were incidents calculated to create 
in the mind of the accused a reasonable apprehension that he 
might not have a fair and impartial trial. This very point grose 
and was considered by the Calcutta High Court in the matter of 
the petition of the Legal Remembrancer, the Empress v. Nobo Gopal 
Bose (3). The learned Judge who decided that case in which the 

(1) [1913] 12 A. L. J. R., 33. 
(2) [1880] I. L. R., 6 Cal., 491. 
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affidavit was to the effect that the case was causing considerable 
excitement in the district and most of the inhabitants of the district 
had their sympathies enlisted on one side or the other did not 
consider it a sufficient reason. This was the substance of what 
was held in Farsand Ali v. Hanuman Prasad (1), and is apparently 
drived from the earlier case of Duperon v, Driver (8). A careful 
study of both these cases will I think’shew that they have been 
somewhat misunderstood and have led more than once to the 
result that section 526 must be taken to really mean “ whenever 
it is made to appear to the High Court” or to the accused that a 
fair and impartial inquiry or trial cannot be had in a Criminal 
Court &c. The learned Judges who decided the Calcutta case 
appear to have rested their decisions on certain words used by 
LusH J., in Serjeant v. Dale (8). That was a case under the Public 
Worship Regulation Act 1874, and the question under considera- 
tion was whether the Bishop of London was by reason of interest 
prohibited from determining whether proceedings ought or ought 
not to be taken against aneincumbent on account of alleged illegal 
practices. It is a case which stands quite by itself, 


The principle which underlies or is contained in the maxim 
“nemo debet esse judex in propria causa” is thata person who has 
a judicial duty to perform disqualifies himself if he has a pecuniary 
interest in the decision which he is about to give or a bias which 
renders him otherwise than an impartial Judge. In the latter case 
the question must be a question of substance and of fact whether 
he has been an accuser. Leeson, v. General Council of Medical 
Education and Regtstration (4). The interest must be substantial, 
Queenv. Meyer (5), so as to make it likely that the justice has a 
real bias, the mere possibility of bias is not sufficient to disqualify. 
Q. v. Handley (8). In Allinson v. ‘General Council of Medical 
Education and Registration (7) LORD ESHER delivered himself of 
the following exposition of the law. The passage will bear 
repetition in extenso, “ public policy requires that in order ‘that 
there should be no doubt about the purity of the administration 
any person who is to take part in it should not be in such a posi- 

(1) [1896] I. L. R., 19 AU., 64 (2) [1896] I. L. R., 38 Cal, 495. 
(3) [1877] 2 Q. B. D., 558 at 567. (4) [1889] 43 Oh. D., 366, 384, 


(5) [1875] 1 Q. B. D., 178, (6) [1881] 8Q. B. D., 38% 
(7) [1894] 1 Q. B. D., 750, 768. 
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tion that he might be suspected of being biassed. To use the 
language of MELLOR, J. in Reg v. Allan (1) ‘It is highly desirable 
that justice should be administered by person who cannot be 
suspected of improper motives.’ I think that if you take that 
phrase literally it is somewhat too large, because I know of no 
case in which a man cannot be suspected. There are some peopte 
whose minds are so perverse that they will suspect without any 
ground whatever. The question of incapacity is to be one‘ of 
substance and fact’ and therefore it seems to me that the man’s 
position must be such as that in substance and fact he cannot be 
suspected, Not that any perversely minded person cannot suspect 
him, but that he must bear such a relation to the matter that he 
cannot reasonably be suspected of being biassed. I think that 
for the sake of the character of the administration of justice we 
ought to go as far as that, but I think we ought not to go any 
further.” So also LOPES, J., at P. 762. 

‘What were the incidents which the learned Judges had to con- 
sider in the Calcutta case of Duperon v. Driver (7). They found that 
the Magistrate had issued an order contrary to law and so con- 
trary that it was well calculated to create a reasonable apprehen- 
sion in the mind of the accused that the Magistrate was biassed 
against him. They referred also to an older case of Girish 
Chander Ghose v. The Queen Empress (8), in which with the same 
view incidents were discussed. They found that in that case the 
District Magistrate had initiated and directed the whole proceed- 
ings, he had apparently been personally interested in them, he 
had described matters which came under his own observation and 
from ‘these incidents they came to the conclusion that there was 
a reasonable apprehension in the mind of the accused that he 
would rtot have a fair and impartial inquiry. In Farsand Ali v. 
Hanuman Prasad (4), learned Judges of this Court who followed the 
rulings above quoted also considered incidents attached to the 
case. They fouud that the Magistrate had been acting on inform- 
ation got out of court and that he permitted rumours relating to 
the accused in a pending case before him, to reach him out of 
court and allowed his mind to be influenced by such rumours, He 
issued æ warrant illegally directing the issue of an order of attach- 

(1),[1864] 4 B. and 8., 915. (2) [1896] I. L. R., 28 Cal., 495, 
(8) [1893] I. L. R., 20 Cal., 857. (4) [1896] I. L. R., 19 Al, 64. 
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ment of the whole of the property of the accused, moveable and 
immoveable, and all these incidents had taken place in connection 
with the case before him. 


In the present case what are the incidents? As I havealready 
pointed out they aretwo. The first is the so-called interference 
by the Joint Magistrate with the cross-examination conducted 
by the learned Counsel for Juggan and Budhu and the refusal 
to summon 200 witnesses mentioned in a subsequent order. There 
is nothing further. J have examined both these orders as far 
as I could very carefully and in both cases the Magistrate appears 
to have been acting in strict accordance with the law, he was 
exercising a jurisdiction which the law conferred upon him. There 
is nothing which leads me to suppose that if after the witnesses 
20 or more mentioned in the first list had been examined the 
accused had gone and satisfied the Magistrate that there were 
other witnesses the examination of whom was necessary in the 
interests of justice the Magistrate would not have summoned 
those witnesses under the special power given under sec- 
tion 540. When the Magistrate was called upon to summon 
200 witnesses in a matter of this kind, he would, in my opinion, 
have exercised his jurisdiction wrongly had he summoned those 
witnesses and put them to the inconvenience of coming to court. 
So far as I can judge he was right in his conclusion that- the 
application was one made for the purpose of vexation and delay. 
In any case he had the jurisdiction to refuse the application and 
it has not been shown to me that the jurisdiction was wrongly 
exercised. The suggestion in the affidavit that the Magistrate had 
given the accused only two days in which to produce his defence 
witnesses is a perverted view of what really did take place, 
Next with regard to the interferencé with the cross-éxamin- 
ation. From the Magistrate’s order which was read out to me, 
it appears, and the contrary has not beef shown, that the 
learned Counsel for Budhu and Juggan in cross-examining oné 
witness put to him the question whether he had not been 
found guilty of cheating. The allegation was denied. He 
put to another witness the question whether that witness had 
not been convicted of an offence under section 498-°of the 
Indian Penal Code. This allegation also was degied, and 
from the order it would appear that it was when he was 
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addressing a question of a similar nature to a third witness that 
the court stopped him. 


I go simply upon what is before me and it is open to the 
possibility that there has been some mistake or error in his order 
but the contrary has not been shown. Ifthe order of the Judge 
is an accurate representation of what occurred, I can only say 
that the learned Advocate had no right whatever to put such 
questions to the witness. He was transgressing the provisions of 
section, 155 of the Evidence Act and the Court was right in such 
a casein interfering under the provisions of sections 151 and 152 
of the Evidence Act. As the framer of the Act in his speech 
pointed out, these sections, as far as their substance is concerned, 
speak for themselves and they would besadmitted to be sound 
by all honourable advocates and the public. It is impossible for 
me to say what were the other interferences referred to. The 
affidavit does not disclose them and theaarguments addressed to me 
do not and it is my duty under such circumstances to hold that the 
Magistrate acted properly and in order (omnia praesumuniur rite 
et solenniter esse acta), The incidents are then incidents in accord- 
ance with law, they seem to me a judicious exercise of the dis- 
cretion vested in the court, the Judge was apparently upholding 
the order and dignity of the court and 1 cannot infer from them 
that there is any danger of the inquiry being unfair or impartial. I 
find no reason to suppose that the order, if I did make it, would be 
an order in the interests of justice, on the contrary such an order 
would militate against paragraph (d) of clause (1) of section 526. 
To sum up, all the circumstances as disclosed to me shew that 
there was no bias or probability of bias and no interest. The Joint 
Magistrate appears to have gone no further than to take care that 
the principle of law laid down in the Criminal Procedure Code 
were properly observed and maintained in the case before him. I, 
therefore, dismiss fhe application. 

Application rejected.» 
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ISHWARI SINGH AND OTHERS (Petitioners) 
versus 
NARAIN DAT AND OTHERS (Opposite parties). ® 


BATIQ, J. Specific Relief Act (I of 1877), section 48—Suit for declaration of righte— Wasie land— 


Piagorr, J. 


Plaintif out of possession. 

Where the plaintiffs are admittedly out of possession of certain waste 
land and it appears thatthe defendants are keeping them out of it, the 
plaintiffs can and ought to sue for recovery of possession of that land 
and a suit for mere declaration of their rights is barred by section 42 of 
the Specific Relief A@t. Ramanuja v. Devanayaka, I. J. R., 8 Mad., 361, 
referred to. i 
CIVIL MISCELLANEOUS REFERENCE under Rule 17 of the 


Rules and Orders relating tothe Kumaun Division of 1894. 


The material facts appgar from the judgment. 
M. L. Agarwala, for the applicants, submitted that the plaintiffs 


(opposite party) sued for declaration that they were owners of 
certain plots of land that had been acquired by alluvial action 
of the river Kosi in Kumaun and over which the defendants 
had in recent settlement got their names entered wrongfully to 
the exclusion of the plaintiffs. It was admitted by the plaintiffs 
that they were not in possession of the Jand and therefore a suit for 
mere declaration was barred by section 42 of the Specific Relief Act. 


Braj Narain Gurtu, for the opposite party, submitted that in 


the previous settlement the land was recorded gaon sanjayat and 
was entered in the names of both the parties. In the last revision 
of settlement it was entered in the names of defendants only. The 
defendants admitted in their written statement that at the time 

_ of the suit the land in dispute was merely a waste land; it. there- 
fore was not in possession of either party. The plaintiff had not been 
ousted by the defendant and need not have claimed for possession 
against him. The complaint of the plaintiffs was that an entry 
prejudicial to their interests had been made in the Revenue record 

e and the only relief they need have asked for was a dectaration 
of their rights. He cited i 


* Civ. Mis. No. 556 of 1918, 
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Ramanwa Devanayaka, [1885] I. L. R., 8 dfad., 361 at 364, 
to shew that the term further relief in section 42, Specific Relief Act 
pre-supposed the actual withholding of the fruit of the right of 
which a declaration was sought and not its mere denial and in 
the present case neither party being in possession there was no 
actual withholding of the fruits of the plaintiffs right by tlre 
defendants and no further relief need have been asked for. He 
also cited Dr, Banerji’s Specific Relief Act, p. 664. 

The judgment of the Court was delivered by 


RAFIQ, J.—This is a reference under Rule 17 of the Rules and 
Orders relating to the, Kumaon Division, 1894, asking us to give 
our opinion on two points mentioned in the letter of reference. 
It appears that ne plaintiffs-respondents in the case sued for 
declaration of their\gitle in respect of certain land of which they 
were admittedly not in possession and in fact it was admitted 
by them that they had not been in possession of the land in suit 
for at least seven years prior to the institution of the suit. The 
claim for the declaration sought was based on Mr. Beckett’s 
Settlement. It was resisted on the ground among others that 
section 42 of the Specific Relief Act barred it. The court of 
first instance dismissed the plaintiff's claim both on the merits 
and on the ground that it was barred by section 42 of the Specific 
Relief Act. On appeal by the plaintiffs the learned Deputy 
Commissioner accepted the appeal and decreed the claim on 
the ground of title, ignoring the plea taken under section 42 of the 
Specific Relief Act. The defendants preferred a Second Appeal 
to tHe court of the Commissioner of Kumaon and the learned 
Commissioner upheld the judgment of the first appellate court 
without any reference to the objection taken by the defendants- 
appellants under the Specific Relief Act.” On an application by 
the defendants-appellants to the Local Government the present 
reference has been made to us for opinion on three questions, vis., 
(1) Whether the plea of the defendants that the suit is barred*by 
section 42 of the Specific Relief Act is a valid one; (2) whether 
the first and second appellate courts were justified in ignoring 
that plea ; and (3) what order should be passed as to costs, 
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that the objection under section 42 was taken by the defendants- 
respondents throughout. There is an admission by the plaintiffs 
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apart from any other evidence on the record that the plaintiffs 
were out of possession for more than seven years prior to the 
institution ofthe suit. They, therefore, could claim a further relief 
than that of a mere declaration. It is contended on their behalf 
that the land in suit wasat the time of the institution of the 
suit lying waste and neither party was in possession of it and 
therefore, the plaintiffs need not have asked for possession. The 
only thing that stood in their way was an entry in the settlement 
of 1906 by which owing to some mistake the names of the 
defendants-respondents had been entered in respect of the land 
in suit. The learned Counsel in the course of his argument referred 
to the case of Ramanuja v. Devanayaka (1), in support of his conten- 
tion. We do not think that the Madras case helps the plaintiffs 
at all. It is laid down there that under section 42 of the Specific 
Relief Act the court should not makea declaration of title when 
the plaintiffs are able to seek further relief than a mere declaration 
and omit to do so. But it is said that if the plaintiffs had been 
in possession of the entire property and the defendants denied 
their title and required the plaintiffs to deliver possession to them, 
then the plaintiffs may claim a declaration of right to hold the 
property. In the present case the plaintiffs were admittedly 
out of possession and the defendants are obviously keeping them 
out of it. The plaintiffs, therefore, could have sued and ought 
to have sued for recovery of possession of the land in suit. 

Our answer to the first question, therefore, is in the affirmative 
and to the second in the negative. As to costs we see no ade- 
quate reason why they should not follow the event. e 


B. N. G. 
(1) [1885] I. L. R., 6 Mad, 361. . 
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JAMNA. DAS AND OTHERS (Defendants) viu 


VErSUS 1014 
UMA SHANKER (Plaintif) AND ANOTHER (Defendants)®. February, 97. 


Transfer of Property Act (IV of 1888), section 41—Ostensible owner~Finding as to RICHARDS, 
question of fact—Second Appeal, - igi vs 

One M. B., entered into possession of the property adversely to the real cee 

owner. His daughter Zand her husband L. M.. continued in possession of 

it with M, B. until his death, and after him both Z and L., M., remained in 

possession. After M B., the property was managed by L. M. 
Held that L. M., was not the ostensible owner of the property within the 

meaning of section 41 of the Transfer of Property Act and had no right to 

mortgage it. 

Held also that whether a certain person ia or is not an ostensible owner of a 

property isa question of fact and not of law. 


APPEAL under section 10 of the Letters Patent froma judgment 
of Mr. Justice Lyle, reversing a d&cree of Maulvi Mubarak 
Husain, Second Additional Judge of Meerut, who modified a decree 
of Babu Kameshwar Nath, Second Additional Munsif. 

The facts of the case are very fully given ir the judgment of 

LYLE, J.—This is a suit on a simple mortgage executed on Iyle, J. 

e 13th November, 1907, by Lal Muhammad. The suit is defended 
by the mortgagees under a second mortgage of the same property 
executed by Lal Muhammad and his wife Zahuran, in February, 
1908. Money was left with the mortgagees under this deed to pay 
off the prior mortgage in ‘suit but the mortgagees did not pay it 
but brought a suit on their mortgage without impleading the 
plaintiff, the prior mortgagee. 

THe court of first instance decreed the suit holding that Lal 
Muhammad was the de facto owner of the property and that even 
if he was not, section 41 of the Transfer of Property Act applied. 

The lower appellate court reversed the decree on the ground 
that the real owners of the property were not Lal Muhammad but 
his father-in-law, Muhammad Bakhsh ; and after him his wife, Zahu- 
ran and that section 41 did not apply. The plaintiff comes 
here in second appeal. As regards the first point, viz, who , 
was the freal owner of the property, I prefer the finding of the 

*L. P. A. No. 94 of 1913. 


SHANKER 


e Lyle, J. 


42 Heh court fa. in j. k. 


court of first instance. Muhammad Bakhsh, Zahuran and Lal 
Muhammad had none of them originally any real title to the pro- 
perty. They were trespassers but acquired a right by more than 
twelve years adverse possession. Muhammad Bakhsh held the 
property for many years, he took Zahuran, his daughter, and Lal 
Muhammad, her husbar:d, to live with him and long after his death 
these two lived in the house. I think it might very fairly be 
argued that they were in adverse possession jointly after the 
death of Muhammad Bakhsh. I do not, however, think it is neces- 
sary to discuss the question, as in my opinion section 41 of the 
Transfer of Property Act clearly applies. 

The lower appellate court is of opinion that in realizing rents 
&c., Lal Muhammad did not act as owner of the house but 
merely acted as agent for his wife and that the least inquiry 
would have made the plaintiff aware of the real facts. Iam unable 
to agree with this view. 

The original rightful owner of the house sued Lal Muhammad 
for possession. I cannot fnd any of the papers relating to that 
suit in the record but it is not denied that Lal Muhammad defended 
that suit and was found to be entitled to it owing to the adverse 
possession for more than twelve years. He may have raised the 
plea that his wife was the real owner but it does not appear that 
he was exempted from the suit. 


The fact that the rightful owner brought the suit against Lal 
Muhammad shows pretty clearly that. he was nee by the 
public as the ostensible owner. 


Lal Muhammad alone executed the deed in suit and ne sort 
of objection was raised by Zahuran. In the deed executed in favour 
of the respondent even she does not repudiate the loan but professes 
to leave money with the mortgagees for its satisfaction though it 
seems very doubtful whether she ever intended that it should be 
satisfied, ` 


"I do not agree with the lower appellate court that plaintiff 
could have easily ascertained the true facts had he cared to inquire. 
Lal Muhammad was in possession of the house dealing with it as 
owner ; he had been sued by the person originally entitled to it 
and had won the case. Was the plaintiff bound tq push the 
inquiries as to what happened years before that and to ascertain 
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whether it was Muhammad Bakhsh or Lal Muhammad who 
originally obtained adverse possession? I think not. It is not 
disputed that the respondents claim through Zahuran and that if 
she is bound by section 41 they are bound also. 

“In my opinion the plaintiff is entitled to a mortgage decree 
and I, therefore, set aside the decree of the lower appellate court 
and restore that of the court of first instance. The plaintiff does 
not now wish to put to sale more than one-third of the property 
and the decree will, therefore, relate to that share only. 

The plaintiff will receive costs in all courts. The appellant 
undertakes to make good the deficiency in court-fees and that 
amount will be added to the costs, 

The defendant appealed under the Letters Patent. 

M. L. Agarwala, for the appellant, contended that as the lower 
court had found thatthe plaintiff was not entitled tothe benefit 
of section 41 the learned Judge of this Court in second appeal 
could not go behind that finding. 

Pearey Lal Banerji, for the respondent, urged that questions of 
adverse possession, acquiescence and estoppel were questions of 
law and the conclusion arrived at by the judgment of the lower 
appellate court from the facts established or admitted was one 
which could be considered in second appeal. Upon the facts it was 
clear that Musammat Zahuran allowed her husband to hold him- 
self out as the ostensible owner of the property and even now she 
did not assert any claim inconsistent therewith. She admitted 
the force of the estoppel against her and admitted that in the deed 
through which the defendant claimed. The defendant asa re- 
presentative-in-interest of Zahuran was bound by the estoppel 
which bound her. He could not question the title of Lal Moham- 
mad when his mortgagor, Zahuran, did ‘not dispute it and admitted 
it in so many words in the mortgage deed which is the defendant’s 
title. g 

M. L. Agarwala, was not heard in reply. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit on foot of a 
mortgage executed by one Lal Muhammad on the 13th of Novem- 


ber, 1907. The suit was defended by persons who claimed under , 


a mortgage made in 1908, by Lal Muhammad and his wife, Zahu- 
ran, They allege that Lal Muhammad had no interest in the 
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property. The facts are practically admitted. One Muhammad 
Bakhsh entered into possession of the property adversely to the 
real owner. He had a daughter of the name of Zahuran, who 
married Lal Muhammad. These persons and probably other 
members of the family of Muhammad Bakhsh continued in posses- 
sien of the property until Muhammad Bakhsh died. After his death 
Lal Muhammad and his wife, Musammat Zahuran, continued 
in possession. No doubt the property was managed by Lal Muham- 
mad after the death of his father-in-law. In the mortgagein fa- 
vour of the defendant it is stated that the property was inherited 
by Musaminat Zahuran ‘from her father. There is also a statement 
that the executant No. 2 was in proprietary possession. Whether 
this was a mistake or not is not very clear but the two statements are 
not consistent. The lower appellate court found that Lal Muham- 
mad was only managing the property on behalf of his wife. 
Furthermore, that had the plaintiff made the least enquiry he 
would have found that Lal Muhammad had no title whatever. 
We may mention here one more fact connected with mortgage in 
favour of the defendants. In the mortgage deed the mortgage 
now sued upon was mentioned and it was also mentioned that 
money was left in the hands of the mortgagee to pay off the 
amount of that mortgage. The defendants appellants who were 
the subsequent mortgagees did not pay off the amount of the 
mortgage for the following reason. A suit was brought by a son of 
Muhammad Bakhsh, and he obtained a decree for two-thirds of the 
property. They considered that under these circumstances they 
were not bound to pay off the mortgages but gave credit for the 
amount against their own mortgage and sued to realise the balance 
which they had actually advanced. Under these circumstances 
the lower appellate court dismissed the suit as against the mort- 
gaged property but gave a simple money decree against Lal Mu- 
hammad. On appeal to this Court a learned Judge reversed the 
decree of the lower appellate court and restored the decree of the 
court of first instance which had given a decree for the sale of the 
mortgaged property. g 

_In our opinion the decree of the lower appellate court must be 
restored. We consider that under the circumstances of the present 
case the property must be deemed to have become theg property 
of Muhammad Bakhsh and after his death passed to his heirs. Lal 
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Muhammad had no title of any kind. The suggestion whether Civ 


Lal Muhammad was the ostensible owner of the property with the 1914 
consent, express or implied, of the heirs of Muhammad Bakhsh, Jauxa DAS 
and further question whether the plaintiff in the present case Usa 


bona fide took the transfer after taking reasonable care to ascertain SHANKER 
the title of Lal Muhammad, were questions of fact to be decidéd Richards,C.3. 
by the lower appellate court. This Court is bound by the findings 
- of fact of the lower appellate court in second appeal and cannot go . 
behind them whether it approves of the finding or not. We must, 
therefore, take it that Lal Muhammad was not the ostensible owner 
within the meaning of section 41 of the Transfer of Property Act. 
We have already stated that in our Opinion as a matter of law he 
had acquired no interest in the property by reason of the fact that 
he had lived with his father-in-law, Muhammad Bakhsh, This being 
so, no interest of any kind passed to the plaintiff under the mortgage 
of the 13th of November, 1907, and his suit so far as it sought a 
sale of the mortgaged property was rightly dismissed. We allow 
the appeal, set aside the decree of this Court, and restore the decree 
of the lower appellate court with costs of both hearings in this 
Court. 


A. C. M, , Appeal allowed. 
MUHAMMED MARUF AND OTIIERS (Plaintiffs) Orvis 
. VETSUS i918, 
SULTAN AHMAD AND ANOTHER (Defendants )* May, 8. 
Easements Act (F of 1888), scolion 15— Right of way by prescription—Period of user to == 
be 80 5 RIOHARDS, 
years or more, ME 


The-defendant used for many years a right of way Sorosa the plaintifi’s BANERI, J. 
land, but this way (at least in its entirety) was not, owing to some altera- 
tions in the defendant’s premises, used for a period of fifteen or sixteen years. 
The finding of the lower appellate court was that the defendants hadnot 
used the way in question for twenty years. 

Held that under section 15 of the Easements Act, the period of user must be 
twenty years or more ending within two years before the institution of the 
sult wherein the claim to which such period relates is contested, 

APPEAL under section 10 of the Letters Patent from a judg- 
ment of MR. JUSTICE CHAMIER, reversing a decree of Pandit 
* L. P. A. No. 107 of 1919. 
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Cryin Ram Avatar Pande, District Judge of Azamgarh, who modified 


1913 a decree of Babu Lakshmi Narain Tandon, Additional Munsif. 


MUHAMMED Claim for recovery of possession. 
MARUF p ; 
v. The court of first .instance decreed the claim. The lower 
SULTAN 


e Ankan appellate court modified the decree. The Hon’BLE MR. JUSTICE 
CHAMIER allowed the appeal. See 10 A, L. J. R., 227. 


. Plaintiffs appealed. 
Satish Chandra Banerji, for the appellants. 
Pearey Lal Banerji, for the respondents, 
The judgment of the Court was delivered by 


Richards, 0.J, RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiffs claimed an injunction restraining the defendants from 
crossing their lands. The defence was an alleged easement. As 
the result of issues that were referred, it would appear that the 
defendants did use for many years a right of way across the 
plaintiffs land but this way (at least in its entirety) was not used 
for a period of fifteen or sixteen years before the institution of the 
present suit. It seems that owing to some alteration in the defen- 
dant’s premises they used another way for part of the journey for 
the last sixteen or seventeen years. In short the finding was that 
the defendants had not used the way in question for twenty years, 
Under these circumstances it is clear that the right of easement 
claimed was not acquired. It was then contended that the 
defendants might go back to the old way which they had previously 
used. - The finding is equally conclusive as to this contention for 
it appears that this road was not used for the last seventeen years, 
Under section 15 of the Easements Act, under which alone the 
right of easement was claimed, the period of user must be*twenty 
years or more ending within two years before the institution of the 
suit wherein the claim to which such period relates is contested, 
We, therefore, agree with the conclusion arrived at by the learned 
Judge of this Court and dismiss the appeal with costs, 


Appeal dismissed, 
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KHURSHED HUSAIN (Defendant) CiviL 

VEFSUS 1918 
FAIYAZ HUSAIN AND ANOTHER ( Plaintiff) .* December, 
Mohammedan Law—Shia School- Gift with ` possession—Marsg-ul-maut—Disease of 17518, 1; 
more than one year's duration—Condition. 1914 ° 
Under the Shia Law a gift made in Marz-ul-maut holds good to the extent ebrtiary 
of only one-third of the donor’s estate inspite of delivery of possession 46. $ 


ior to his death, — 
Dee TUDBALL, J. 


If the donor dies of a disease of more than one year’s duration the dis- RAFIQ, J. 
ease is not considered death-illness. But there is this condition attached ' 

to it that if the illness increases to such an extent as to give an apprehen- 

sion of death in the mind of the donor it becomes a death-illness. The 

nature of the gift doesnot change even if the donor had intended prior to 
death- illness to transfer the property to the donee. 

FIRST APPEAL from a decree of Pandit Mohan Lal Hukku, 
Subordinate Judge of Meerut. ° 

Suit for declaration of right. 

One Tajammul Husain was the owner of the properties in 
dispute. He died leaving the plaintiff and defendant No. 1 his 
brothers and defendant No. 2, his sister surviving him on 8th July, 
r911. Four days before his death he had executed a deed of gift for 
consideration (Miba bil ewaz) in favour of one of his brothers, 
defendant No 1, and remitted the price. The plaintiff alleged that 
Tajammul Husain was about 80 years old at the time and was 
- incapable of understanding the nature of the transaction and that 
he wa suffering from illness, which resulted in his death, at the 
time of the gift and for these reasons prayed that it may be declared 
that heewas entitled to a share in Tajammul Husain’s property. 

The defendant denied the allegations. The court of first 
instance decreed the suit holding that Tajammul understood 
the nature of the transaction, that he was in his proper senses but 
that he was suffering from death-illness, (sars-ul-maut) when he 
executed the gift. He, therefore, declared the deed of gift of 4th 
July, 1911 to be ineffectual against the plaintiff to the extent 
of rd and the plaintiff was declared entitled to his 3th share out 
of # the Prpperty covered by the gift. 

F. A. No. 8770 1912. 
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Defendant No. 1 appealed. 


B. E. O'Conor (with him Mohammad Tshag,) for the appellant :— 

Two questions arise in the case : (1) Whether on evidence it is 
proved that the deceased executed the document while suffering 
from mars-ul-maut ; (2) whether the Law of Mars-ul-maut applies to 
the parties who are SAzas. On the first he argued on facts, that 
Tajammul Husain was not suffering from mare-nl-mant. He read 
and commented upon the evidence and submitted that at the 
most it was a long-standing illness. Long-standing illness 
becomes a part of a man’s nature and he loses all fear of death 
from it and, therefore, it does not amount to sarz-ud-maut. 

The man was 80 years of age and was suffering from asthama, 
each attack of which weakened his constitution and after the 
execution of the document he had a bad fit and died probably 
of heart failure. This is the case proved here. It is not a case 
where a man executed the gift at a time when he was in fear of 
impending death. The facts proved do not establish wars-ul-maut. 

Fatima Bibi v. diinad Baksh, [1908] I. L. R., 31 Cal., 819, 324, 
lays down the test of sars-ul-maut. 

[TuDBALL, J.—If a man is suffering from diabetes for twenty 
years and executes a gift five years before death you cannot say 
that the gift was executed in death-illness. But where his illness 
increases suddenly and then he executes the document then surely 
it is executed in death-illness.] 

In this case there were no increase of illness, 

Mohammad Ishag:—The doctrine of marz-u/-maut does not 
apply to Shia Law. 

He ther cited many original authorities mentioned in the 
judgment. 

All the authorities lay down that a gift made in mars-%l-mant 
by a Shia is valid as to whole. 

Jame ush Shattat is quite clear upon- the point. The 
Skaraya which is a book of great authority among the Shias is 
vague on this question (Ameer Ali, 4th Edition, page 56). 

(RAFIQ, J.—There is a great difference of opinion among 
the Jurists. Is there anything to show which of them is to be 
followed in case of difference ?] 

No. Shama Charan Sarkar calls some of these authogities to be 
o1 great weight, see page 169, 
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Ameer Ali, Introduction LIv. 


Agha Haidar (with him S. M. Sulaiman), for the respondents, 
was called upon to answer the question of law only. 

The Mohammedan Law puts a limitation on the interest of a 
dying man. He is ceasing to have an interest in worldly matters 
and the law restricts his right to deal only to of his property 
(Ameer Ali, page 56). The law of.Shias and Sunnis on the ques- 
tion of mars-ud-maut is practically the same. Ameer Ali discusses 
the law at page 56 where he lays down the general law. Certain 
original authorities together with their translations were then cited ; 
they are mentioned in the judgment. 

The above authorities are the leading authorities on the subject. 
Sharaya is a book of great authority. 

Jameal Biswi, page 4. 
Abbas Ali v. Maya Bam, [1888] L L. R., 12 All., 229, at 282. 
Agha dli Khan v. Allaf Husain Khan, [1892] I. L R., 14 AN., 429, at 450. 

The Mabsutal Masalik, the Jawahar ul Kalam, the Jameal 
Makasid and the Shara Lama are well recognised authorities 


among the Shias. 
Ameer dli Introduction XXX, XXXI, 


- Agha dli Khan'v. Altaf Husain Khan, [1893] I. L. R., 14 Al, 429, at 456. 

These uphold the gift only up to 3. 

The Jame ush Shattat is only a collection of certain Fata- 
wahs which are of no authority in India. 

The passage read out from ¢he Rameatul arig supports the 
gift to the extent of 34 only. 

There is only one case upon the point and that a case of our 
own Court. 

Nagar Ali Khan v. Rafeeg Husain, [1912] 8 A, L. J. B., 1184. 

Mohammad Ishaq, for the appellant:—Sharaya may be a 
book of great authority but other authorities may also be valuable. 
In 25 All, their Lordships were not considering the respective 
values of different authorities. Mr. Ameer Ali has no high opinion 
of the author of the Saraya. (Int. LV). The Sharaya, moreover, 
governs the Akhbari Shias and the other side have failed to show 
that the parties are Akhbaris. 
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The judgment of the Court was delivered by 

RAFIQ, J.—This appeal arises out of a suit brought by Syed 
Faiyaz Husain, the plaintiff-respondent No. 1 to recover his legal 
share in the estate left by his elder brother, Syed Tajammul 
Husain. 


It appears that Tajammul Husain was the eldest of four brothers 
and one sister. QOneof the brothers, vts., Riazuddin died in the life- 
time of Tajammul Husain leaving him surviving a son called 
Nasiruddin. The other two brothers and the sister vz, Faiyaz 
Husain, Khurshed Husain and Musammat Fizza are still alive. 


On the 4th of July, 1911, Tajammul Husain executed a deed in 
respect of his whole property in favour of Khurshed Husain. 
The document was written out as a deed of gift but was prior to 
its execution altered and described as a sale-deed, the considera- 
tion of which was remitted by the executant. Immediately after 
the execution of the document an application for mutation of 
names was made by Khurshed Husain and the next day on the 
5th July, 1911, Tajammul Husain was examined on commission 
and admitted the application of Khurshed Husain. Tajammul 
Husain died four days after on the 8th of July, i911. 


On the 22nd of July, 1911, Faiyaz Husain instituted the suit out 
of which this appeal has arisen in the court- of the Subordinate 
Judge of Meerut for the recovery of his legal share, że, 2/sth in 
the estate left by Tajammul Hasain by cancellation of the deed 
of the 4th of July, 1911. The suit was brought against Khurshed 
Husain and Musammat Fizza. Faiyaz Husain challenged the deed 
of 4th July, 1911, which he described as a deed of gift on Various 
grounds, He said that Tajammul! Husain was at the time in his 
dotage and had been ill for about two months prior to his death 
and because of old age and disease was incapable of transacting - 
or understanding the nature of any business, Four days prior to 
his death, Khurshed Husain who was on bad terms with the plain- 
tiff (Faiyaz Husain), taking advantage of the “latter’s” absence from 
Mawana, the village where the parties reside, by the exercise of 
undue influence and pressure on Tajammul Husain, at a time when 
he was in a weak state of mind and body and in terror of impending 
death and incapable of appreciating the consequences of his act, 
with no one by him to give him independent advice, got him to 
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execute a deed of gift under the colour of a sale-deed and had it 
registered in collusion with the Sub-Registrar of Mawana. There 
were thus four grounds upon which the deed of July 4, 1911 was 
impeached, vis., fraud, undue influence, unsoundness of Tajammul 
Husain’s mind and the execution of the deed in contemplation of 
death. Khurshed Husain alone resisted the suit, Musammat Figza 
being a pro forma defendant. He denied the allegations made in 
the plaint on the strength of which the deed of July 4, I911 was 
questioned. He said that some years prior to the death of Tajam- 
mul Husain, Nasir-ud-din had fallen out with the latter and that 
the feeling between the two ran high. Faiyaz Husain had taken the 
part of Nasiruddin while he, Khurshed Husain, had supported 
Tajammul Husain. The latter was naturally displeased with Faiyaz 
Husain. In order to show his displeasure and also to benefit 
Khurshed Husain who had a large family and a small income while 
. Faiyaz Husain had a good income and had only a daughter who 
was well provided for, being married well, Tajammul Husain exe- 
cuted a sale-deed of all his property onthe 4th July, 1911, in his 
(Khurshed Husain’s) favour, the sale price of which Tajammul 
Husain remitted. The latter had made up his mind a year or more 
prior to his death to transfer all his property to Khurshed Husain 
though the actual transfer was made on the 4th July, 1911. Tajam- 
mul Husain had been suffering from asthma for several years prior 
to his death and had no other illness at the time of the execution 
of the deed. He had an unexpected attack of asthma in a severe 
form on the8th July, 1911, and died suddenly, never expecting himself 
and no one else expecting his death. It was further pleaded in de- 


fente that even if Tajammul Husain be said to have executed the ` 


deed in question in marg-ul-snaut (death-illness) it is not inva- 
lid, partially or wholly, under the Shia Law by which the parties, 
being Shias, aré governed, as possession had been delivered by the 
donor prior to his death. The learned Subordinate Judge after a 
careful consideration of the evidence in the case, found the allega- 
tion of fraud, undue influence and unsoundness of Tajammul 
Husain’s mind, baseless. He, however, held that the deed executed 
by Tajammul Husain was a deed of gift and that it was executed 
in mare-ul-maut (death-illness). He further held that under the 
law, thedeed was operative only to the extent of one-third of the 
donor’s estate. A decree for 2/5th out of 2/3 of the estate of 
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Tajammul Husain was accordingly passed in favour of the plaintiff, 
Faiyaz Husain. Khurshed Husain has come up in appeal to this 
Court. The character of the deed is not disputed before us. The 
argument for the defendant-appellant has proceededon the admission 
that it is a deed of gift. He challenges the decree of the lower court 
on two grounds, one of fact and the other of law. He denies that 
the deed of July 4, 1911, was executed during smars-ul-maut 
(death-illness) or if it was executed during smarz-1l-maut it is in- 
valid partially under the Shia Law. He contends that the onus of 
proving the character of the disease of Tajammul Husain which 
would according to the plaintiff-respondent vitiate the deed in part, 
lay upon the latter which has not been discharged. On the contra- 
ry the evidence for the defendant appellant proves that Tajammul 
Husain died of a long-standing complaint, more than a year old, 
by a sudden and unexpected attack of it; and under the Shia Law 
a disease more than a year old is not considered smara-ul-maut. 
The case of Fatma Bibi v. Akmed Bakhsh (1) is relied upon in support 
of the contention that a disease that lasts more than a year cannot 
be described as mars-ul-maut (death-illness). 

The defendant-appellant relies upon passages from nineteen 
writers on Shia Law in support of his said contention that a deed 
of gift executed during sarz-xl-maut is valid with regard to the 
whole of the property of the donor, provided possession is given by 
the latter prior to his death. 

We take up the question of fact first. But before considering 
the evidence on the point, it may be conceded that the onus of 
proving the character of the disease lay upon the plaintiff-res- 
pondent. It may also be conceded that under the Shia Law if a 
person dies of a disease of more than one year’s duration such 
disease is not considered a death-illness. But there is this gondi- 
tion attached to it that ifthe illness increases to such an extent 
as to give, or another. supervenes which gives an apprehension 
of death in the mind of the donor the increase or the new disease 
is a*death-illness. l 

[After discussing the evidence his Lordship proceeded.] 

We, therefore, hold that the gift in favour of the defendant- 
appellant was made by Tajammul Husain in ma, s-ul-maut (death- 

* illness). ` 
QQ) [1903] L L. R., 31 Oal., 319. 
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One more argument .remains to be considered in connection 
with this point. It is urged on behalf of the defendant-appellant 
that he has proved both by oral and documentary evidence that 
Tajammul Husain had intended from a year or more prior to his 
death to give all his property to the former. It was merely an 
accident that the gift was made by him during his death-illneés. 
The argument assumes that a gift made during mare-al-maut is not 
invalid if the donor intended to make it or thought about it be- 
fore his last.illness, The argument does not relate so much to the 
question of fact under discussion, w/z, the character of Tajammul 
Husain’s disease, as to a question of law, vzz., the validity of a gift 
made during death-illness which the donor had thought of mak- 
ing from before such illness. No authority has been cited in 
support of this contention. Besides, it appears that it was not so 
much to benefit the defendant-appellant as to show his resent- 
ment to the plaintiff-respondent, that Tajammul Husain wanted to 
give away all his property to the defendant-appellant. And he was 
not going to and did not part with his ptoperty in his life-time and 
place himself at the mercy of his brother. He made up his mind 
and carried out his intention when he was in his last illness and 
despaired of his life. Under such circumstances whatever inten- 
tion he had prior to his death-illness would not affect the character 
of gift. It would still remain a gift made during mare-ul-mant 
(death-illness), 

We now proceed to consider the second point raised in this 
appeal, vzs., whether a gift made in marg-nul-mant (death-illness) is 
valid with regard to the whole of the property of the donor in case 
of the delivery of possession to the donee prior to the’donor’s death. 
The question raised by the defendant-appellant is not free from 
difficutty. The difficulty is due not to the absence ofany definite 
opinion on the point but to the diversity of opinion among the 
Shia jurists. One group of eminent Shia doctors would maintain 
the gift in respect of the whole of the donor’s estate while .the 
other equally high in learning and authority would have it that a 
gift made in marz-ul-maut is valid to the extent of one-third only 
of the estate of the donor inspite of the delivery of possessiun 
prior to his death. The different opinions and the reasons in 
support $f each will appear from the passages relied upon by the 
parties which will be referred to presently. The defendant" 
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appellant has cited nineteen authorities in support of his conten- 
tion. They are as follows:— 

(1) Kifayat-ul-Ahkam, (2) Ar-Rauzul-Ariz, (3) Majma-ul-Ma- 
sail, (4) Maqama, (5) Ninhaj-ul-Hidaya, (6) Hadaiq-i-nazara, (7) Ni- 
haya, (8) Khihaf-us-Shaikh (of Tasi), (9) Nikat-un-nihaya, (10) 
Sharai Luma, (11) Jawahar-ul-kalam, (12) Khilaf-us-Shaikh (of 
Sudugq), (13) Riazul Masail, (14) Burhan-i-qata, (15) Magnea Mu- 
fid, (1:6) Hadaiq-i-Bahrani, (17) Jama-us-Shatta, (18) [ntesar, and 
(19) Ghunnia. 5 


Of these the first four are said to have been written within 
the last twenty-five years. Nos. 1, 3, and 4 being by Persian 
authors. The author of Ar-Rauzul-Ariz was Saiyed Allan Sahib, a 
“member of one of the muztahid families of Lucknow. The author- 
ity of these four books is disputed by the plaintiff-respondent and 
there is nothing to show what weight is to be attached to them. In 
any case they cannot rank as high as the other anthorities cited by 
the appellant or those reljed upon by the respondent. We will 
not, therefore, discuss them. We would however remark that the 
author of Majmua-ul-masail is against the contention of the defen- 
dant-appellant but a marginal note by one Saiyed Kazim who is 
said to be a mustahktd in wajaf at present is to the effect that the 
stronger opinion is in favour of the gift, holding good in respect 
of the whole of the donor’s estate The author of Ar-Rauzul-Ariz 
after giving the two opinions on the point and accepting the 
view contended for by the defendant-appellant, however, remarks 
that “it is safer that the gift should receive effect to the 
extent of one-third according to the traditions and the Better 
views.” The appellant is unable to say who was the author of 
Nihaya-ul-Hidaya. We cannot, therefore, say what weight it 
carried among the ‘Shias and we, therefore, leave it out 
of account. As to Hadaiq-i-nazara the passage relied upon is not 
quite explicit and we, therefore, do not discuss it. Ofthe remain- 
ing thirteen books Sharai Luma and Jawahar-ul-Kalam do not 
support the case of the defendant-appellant. Indeed on the con- 
trary they are against him. Those passages have been cited by 
the defendant-appellant from Sharai Luma and Jawahar-ul-Kalam 
where opinions of other writers are given. The authors of 
Sharai Luma and Jawahar-ul-Kalam uphold the gift in respect of 


VOL XII) HIGH COURT f 495 


only one-third of the donor's estate as will be shown later in the 
judgment. It is, therefore, unnecessary to reproduce the passages 
referred to by the defendant-appellant. The Nihaya and the 
Khilafus Shaikh of Abu Jafar Tusi and the Nikat-un-Nihaya of 
Abul Kasim, the famous author of the Sharaya need not also be 
referred to as both Tusi and Abul Kasim in their later books, the 
Mabsut and the Sharaya retracted „their first opinion and gave the 
Fatwa that a gift made in mars-sl-maué held good to the extent 
of one-third only of the donor's estate inspite of the delivery of 
possession to the donee by the donor prior to his death. Both 
the ‘ Mabsut’ and the Sharaya will be referred to presently. 


There now remain eight books, vis:-— 


(1) Maqnia Mufid of Sheikh Mufid, (2) Khilafush-Sheikh 
of Saduq, (3) Hadaiq-i-Bahrani, (4) Intisar, (5) Ghunnia, (6) 
Burhan-i-Qati, (7) Jame-ush-Shattat, and (8) Riazul Masail. 


Some of these books are undoubtedly of great authority 
having been composed by some of the*most eminent Shia jurists, 
Chief among them being the author of Magnia, vig., Shaikh 
Muhammad Ibn Muhammad [bn Al-Numani Abu Abdullah 
surnamed ‘ Al-mufid’ because of his numerous pupils. He says in 
Maqnia (1), that “if a gift ismade during illness ora sadaqa is 
made, itis valid to the extent of the whole of the property and no 
one has a right to interfere with it. Sale in illness is valid like 
gift and sadaqa ifaman is of sound mind and is capable of form- 
ing his own opinion, but if the illness has affected his reasoning 
faculty and interfered with his judgment only those acts which are 
for the sake of virtue and piety are valid and all other acts are in- 
valid.” It will be seen that this passage merely gives the opinion 
of the Suthor and gives no reason in support ofit. Saduqin Khi- 
lafus Shaikh on the other hand admits that there are two opinions 
among the Shia lawyers and accepts the view thata gift is valid 
in respect of the whole of the donor’s estate. He says as follows: (3), 
“The lawyers are unanimous that dispositions by a sick per- 
son exceeding one-third of his property is invalid if this disposition 
is not to have immediate operation. If the act is to have imme- 
diate operation as manumission, gift and connivance at loss in con- , 
tracts of ¢xchange, there are among us two opinions one of which 

(1) (2) Original text see Appendix. 
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is that it is valid and the other that it is invalid, The latter is the 
view of Shafai and all the jurists (Sunnis). They do not mention 
any difference of opinion. Our arguments for the first opinion, 
are the traditions prevalent according to the narration of our 
Ulamas which we have mentioned in our book (Kitab-ul Kabir).” It 
should be observed here that Saduq held the contrary view at one 
time as is mentioned by other writers, but it is not quite clear 
which was his latest dictum. ` 


The learned author of Hadaig-i-Bahrani in addition to admit- 
ting the diversity of opinion on the point admits that the question 
is not free from doubt and difficulty but he upholds the gift in res- 
pect of the whole of the donor's estate. 


Shaikh Syed Murtaza, surnamed Al-Huda, a pupil of Shaikh 
Mufid and Ibni Zohra, the authors of Intisar and Ghunnia are 
also of the same opinion. Ibni Zohra bases his opinion in the Zna 
or the consensus of opinion of the doctors and Al-Huda on the 
Ijma or consensus of opinion and on the principle thata sane 
man has a right to dispose of his property as he chooses. The 
relevant passages from Intisar and Ghunnia are as follows :— 


“The Imamia jurists are divided with regard to the doctrine 
that ifa man makes the gift of a thing during his death-illness 
while of sound mind and capable of forming a rational judgment, 
it is valid and covers not one-third but the whole of his property, 
while other Non-Imamia jurists differ on this point. They say 
that a gift made during death-illness applies to one-third of the 
property. The arguments of the Imamias are Jya and the fact 
that the appropriation. of his property by a man of sound nfind is 
valid and the heir#have nothing to do with his property so long 
as he is alive. Hence the gift made by him, is valid and or this 
very reason it is lawful for him to spend all he possesses in main- 
taining himself and there is no difference of opinion of the jurists 
(on this joint).” (8) (/nttsar) Mi 

"A gift made in death-illness will apply to the whole and not to 
one-third of the property on the ground of Jjma, such a gift will 
not be tantamount to awill. A gift made (by a person) in death- 
illness is enforceable and during his life-time his heirs have no- 
thing to do with his property. A will takes effect after tte death of 


(8) For original text see Appendix. 
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a person and the heirs acquire right in the property after his 
death and soa will is applicable to one-third. (Ghunnia). (4) 


Jame-ush-Shattat also supports the view advanced by the defen- 
dant-appellant. No reasons in support of the opinion enunciated 
in the book are given. The book is a collection of dicta and 
decisions of the leading Mujtahids of Teheran in Persia within the 
last century. The passages relied upon by the defendant-appellant 
are given at length in Mr. Ameer Ali’s Book on Mohammedan Law, 
Vol. I, pages 54 to 56. They need not be reproduced here. 
The author of Burhan-i-Qati is also in favour of upholding the 
gift in respect of the whole of the donor’s estate. He says that 
the contrary opinion is ascribed to thelater generation of Ulamas 
and was held by Allama Hilli and the author of Sharaya. He 
mentions the names of the lawyers who are in favour of the doc- 
trine of the whole, but admits that consensus of opinion cannot 
be claimed for either view. He uses the word mutraddid about the 
consensus of opinion, which means that it cannot be said with 
certainty that the consensus of opinion is one way or the other. 
The passage dealing with the point under discussion is as 
follows :——,5). 


At all events, the opinion that such a gift will take effect 
against one-third is ascribed to the general opinion of the later 
generation of (Ulamas), Ifthis ascription be true itis due to the 
dicta of the two Fazils (Allama Hill: and Sahib-i-Suaraya) and of 
those who followed them inspite of the fact that two of them have 
either „dissented from or hesitated in this dictum at places in the 
books Sharaya Irshed, Ghayat-ul-Murad and-Masalik. The other 
opinion is apparent from the views of Kulaini in “Kafi”, Saduq in 
“Fagqily” Mufid in “Maqnia”, Sayed in “Intisar”, Shaikh in 
“Tahzib Istibsar”, “Nihaya” and“ Khelaf” at different places. 
This is also apparent from “Sarair” “Mohazzab”, “Wasila 2 
“Ghunnia” “ Jame-ush-Sharaya”, “ Kebfur-Rumooz” “ Majma-ul- 
Burhan” “ Wasil”, “Kifaya”, “Wafi” and “Riaz”. And this is 
the general opinion -of the early generation of Ulamas, as has been 
stated by many and it has been supported by the fact that it has 
been followed. In “Intesar” the consensus of opinion is claimed 
for this view. He says “the doctrine, that if any person of sound 


(4) (5) For original text see Appendix, 
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Civiu mind and judgment makes a gift in death-bed illness, such gift 
1914 will be valid and will take effect not only against one-third but 
Kuorsagpn against the whole of his property, is exclusively held by Imamia 
MUSAIN Jurists. All the other Jurists (Sunnis) have differed and have 
Falvag gone to hold, that a gift in death-bed illness takes effect against 
pea one-third. Our view is that this consensus of opinion is doubtful.” 
e Rafa, J. ` But the best exposition of the view that a gift holds good in 
respect of the whole of the denor’s estate is perhaps to be found 


in Riaz-ul-Masail. We give the relevant passage below (8):— 


“The dispositions ofa sick person, if contingent upon death, 
which are considered as a will, take effect against a third even 
though the heirs do not consent, as has been narrated and its 
reasons have been hinted. If those dispositions are prompt and 
are not contingent upon it (the death) and in them are the sale 
at a lower or purchase at a higher price than the actual value, 
pure gift, wakf, manumission or Sadqah then there are two opini- 
ons. Among the later generation of Ulamas the more current 
and the better of the two ig that they take effect against a third 
which is in agreement with the view of Iskafi and as is said with one 
opinion of Saduq. Perhaps he (Saduq) has taken this view in his 
work other than Faqih as will appear from his adopting the other 
view in it (Fagih). And it has been said that this view is apparent 
from Khelaf and is expressly stated in Mabsut. But the passage 
of Mabsut quoted in Sarair does not support this. For he (the 
author of Mabsut) has said that manumission in dangerous illness 
according to some of our doctors takes effect against the whole 
and according to the others against one-third which is the 
view of our opponents (Sunnis) ; then he (the author of Mabsut) 
says that if this view be established and some be liberated it 
will be seen what he has said at the end. And this passage as 
you will see is not explicit in showing that he has adopted this 
view, rather this isnot even inferred from it. Rather on many 
occasions. .he, (the author of Mabsut) has shown hesitation on 
account of the well-known traditions which are between express 
and evident in their significance in which are authentic and 
trustworthy and other traditions; some of which fall short on 


account of their authenticity while others on account of their 


(6) For original text see Appendix. : 
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import, which short-coming is made good by the repute in the 
later generation.” 


But this view is against Nihaya, Maqnia Qazi and Saduy 
in Fagih and Kulaini in Kafi, for they (the two last mentioned) 
have said that the owner of property has the best right to 
itas long as he is alive and then have mentioned the tradi- 
tions relating to it specifically and have not mentioned other 
traditions relating to the other view. All this is expressed as 
their view on this point. Helli, Murtaza, and Ibn-Zohra have 
given effect to it as against the whole and, as is apparent, and this 
had repute in early Ulamas; rather there is no doubt about its 
being so, The two Syeds have claimed in their discussion of the 
gift that the consensus of Imamiahs is on this view and in Sarair 
it is mentioned as the most evident view of the Imamia sect on 
account of its repute none the less on account of other well-known 
traditions amongst which are authentic and trustworthy and 
others which also are between express and evident in their import. 
The point is a difficult and doubtful. one, on account of the 
conflict of traditions and because the best of them accept the 
interpretation which can be used in favour of the other views, 
the points of preference and the reliable argument being on both 
sides. But the preference is for the latter tradition (vzz., of the 
whole) on account of their being supported by the established 
principle and the repute in early Ulamas whichis preferrable to 
the repute among later Ulamas on account of there being a 
conflict between the two (opinions) as in the question relating to 
jamat (consensus of opinion) which are narrated, and because of 
most Of them not accepting the interpretation which can be used in 
favour of the former view (of the one-third) and their being opposed 
to common people (Sunnis). The opinion which is in conformity 
with the first traditions is the opinion of all their jurists as is 
apparent from Intisar, Mabsut, Sarair, Ghunnia, and Tazkera, 
So adopting the other view (v#s., that it takes effect as against 
the whole, is more reliable. i 


The rest say that (it will take effect) against one-third. And 
this is the view adopted by the opponents (Sunnis). This view 
which is in harmony with the first traditions, is the ‘general view 

of their jtrists as appears from the clear wordings of Intisar, 
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Mabsut, Sarair, Ghunnia and Tazkera. “These traditions 
should be treated and based upon ząakayya as is supported by 
the views of Iskafi which thou hast learnt more than once”. (7) 
Now it is evident from this passage that the learned author 
of Riaz admits that there are two opinions on the point 
under discussion, that the point is not free from difficulty and 
doubt, that there are good and reliable traditions in favour 
of both the views and that ‘the better opinion among the later 
generation of Ulamasis in favour of the gift holding good in 
respect of one-third only of the donor’s estate. But he favours 
the opposite view on the grounds that it was the view of the 
earlier lawyers, that the traditions in support of it are on the 
whole more preferable and that the common people, z. e., the Sunnis 
hold the contrary view. He appreciated the necessity of explain- 
ing the dicta of some of the early and most eminent Shia doctors 
who had pronounced in favour of the doctrine of one-third. 
He gets over the difficulty by saying that they gave the dicta under 
Takayya (ze, under menta# reservation) to avoid prosecution at the 
hands of the Sunnis (who were in power then). Briefly put, the 
reasons to be gathered from the authorities quoted above in sup- 
port of the validity ofa gift in respect of the whole of the donor's 


? 


estate, appear to us to be these: [jma or consensus of opinion of the 
doctors, right ofa sane man to dispose of his property as he 
chooses; early Ulamas in favour of this view; more preferable tradi- 
tions in support of it and the common people, zz, the Sunnis, op- 
pose it. 


Now we will refer to other Shia jurists of equal eminence vho 
have directly controverted all those reasons except those based on 
sectarian ground, which they have met by implication. Shaikh 
Muhammad Husain and Najafi the learned author of Jawahar-ul- 
Kalam contradicts the statement made in Riaz-ul-Masail that 
those early Ulamas who gave their decision in favour of one- 
third did so under Takayya. He says (8) that “the most curious 
thing is to ascribe these numerous texts (or explicit dictums) 
to Takayya, the non-existence of which in addition to the fact 
that some of these dictums are incapable of it, may be believed 


(7) (8) For original texts see Appendix. 
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in respect of the texts like these, among the relators of which are 
confidential personages. Nay, those who are conversant with the 
traditional sayings of the doctors (may God bless them) know 
that it is customary with them (the doctors) in the passages based 
on Takayya, to hint at it (Takayya) by using the word zas (people) 
or some similar expression. Further, the non-existence of 
Takayya is. believed as certain in this particular place. For if 
this doctrine of ours were contrary to the view of the Aamma 
(the Sunnis), there would have been in these texts a hint at the 
dissension from them, at the exposition of the invalidity of their 
views and at their being against the 4:%a4 and sunnat as is the 
custom of our doctors (to throw such hints). Nay, this (their 
being based on Takayya) would have been well-known among 
their disciples as in the case of other weighty doctrines of general 
use. Besides these there are other reasons which show that the 
texts are not based on 7akayya. Sheikh Mohammad Hassan 
further says that the early Ulamasand_ the best traditions as also 
the consensus of opinion are in favofr of validating the gift in 
respect of one-third only and not in respect of the whole, as 
stated in Riaz. The relevant passage is as follows :—(9): 

“But despite all this, the best opinion is that there is prohibition 
against a gratuity exceeding the third. So it will not operate against 
the heirs, except by their permission. This is the unanimous 
opinion of Fazil, Shahidain, Karki and what has been related 
from Saduq, Abi Ali and Shaikh in Mabsut and what has been 
related from others. Nay many persons have attributed this 
opinion to the modern jurists in general and in Masalik it has 
even been attributed to the majority of the jurists and all the 
moderns. Again what has been repeatedly related by Shaikh in 
the ch@pter of emancipation shows that this is the opinion widely 
known among us. In Mafatih it is given that the traditions about 
it are most numerous and wide-spread. It is given in Jame-ul 
Makasid that it is supported by the best traditional authority. And 
in another place inthe same book it is mentioned that explicit 
dictums of public and universal notoriety support the opinion. 
And this amounts to a consensus of opinions.” 

It ig thus clear that three of the reasons advanced by the 


writers quoted on behalf of the defendant-appellant in support of 
(9) For original text see Appendix, 
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the view that the gift holds good in respect of the whole of the 
- donor's estate, véz:—/jma or consensus of opinion earlier Ulamas 
favouring that view and better traditions supporting it, are dis- 
puted. Both sides claim consensus of opinion and the authority 
of early writers and traditions in support of their respective views. 
The fact seems to be that traditions of equal weight can be found 
in support of either view and that the earlier lawyers are divided 
on the point just as the modern are. Even the learned author of 
Riaz admits that there is doubt as to the Ijma or consensus of 
opinions, The explanation of the author of the Riaz that some of 
the early writers who favour the contrary Fatwa did so under 
Takayya has also been shown to be unfounded by the authority of 
Jawahar-ul-Kalam. There remain then two reasons, vzs., the prin- 
ciple that a sane man hasa right to dispose of his property as he 
chooses “as long as soul is in his body” and secondly, the sectarian 
reason, that is, that the Sunnis uphold the gift in respect of one- 
third of the donor’s estate. The obvious reply to both the reasons 
is “why is a bequest held to be valid in respect of one-third only of 
the estate of the testator?” The Sunnis hold that same doctrine. 
And when a man makes a gift in his last moments and delivers 
possession he has no more interest left in the property and cannot 
enjoy it any more. His act really amounts to a bequest. The deli- 
very of possession by the donor shortly before his death does not 
make any difference; for the object in both the cases of such a gift 
and that of a bequest is to defeat the heirs without in any way 
affecting the donor or the testator. The principle that a sane man 
has absolute right over his property and can dispose of it,as he 
chooses must be qualified in the case ofa gift made in mars-zd- 
maut in respect of the’ whole of the donor’s estate though attended 
with possession, by the same consideration as a bequest is qualified 
in respect of the whole of the testator’s property, it was on this 
consideration that Sheikh Sani,Sheikh Muhammad Husain and 
Najafi, Sheikh Najimuddin, Abul Kasim, Jaffar Ali, Abu Yahya, 
surnamed “Al-Mohakkik” the learned and the widely known 
author of the Sharaya and Sheikh Mohammed Ali Hassan ibn Ali 
Abu Jaffer Tusi, surnamed the “Sheikh of the Imamite faith” in 
their books and other jurists pronounced in favour of the view that 
a gift made in sara-ul-maut held good to the extent of one-third 
only of the donor's estate, inspite of the delivery of possession 
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in his life-time. We quote some of them below. Tusi in ‘Mabsut’ 


the most important and most erudite of all his books (according’ 


to Mr. Ameer Ali, Vol. 1, page 30), says as follows:— 

“I have already mentioned that a gratuitous act is of two kinds, 
Munajjaza (of immediate operation) and Muakhkhara (deferred 
till death). The Muakhkhara is one in which a man makes a 
bequest for the emancipation of a slave or bequests for Mahabat 
or Sadaka, for it becomes binding on death. When a person 
performs Mahabat sale or emancipates or makes a gift and himself 
delivers possession it is called Munajjaza. The whole of this is 
Munajjaza gift. Then it will be further observed if the gratuitous 
act takes place in a state of health or a disease which is not danger- 
-ous it will be enforcible in respect of his entire estate. But if it 
takes place in a dangerous illness, it will operate in respect of one- 
third.” (10) 

The statement in Riaz that ‘Mabsut’ contains a passage in 
favour of the doctrine of the whole was made on the authority of 
Sarair, The author of Sarair mustehave misquoted ‘Mabsut.’ 
Sharah Luma a book of high and undoubted authority has the 
following passage (1!) “ And a sick man is prohibited from making 
a disposal of what exceeds the ‘third’ when he makes a gratuitous 
disposal; but when he takes in return for it an adequate price, it 
(the disposal of more than the third) shall be effective. “Even 
though he gives immediate effect ” to what he does gratuitously in 
his illness, forexample, he makes a gift of it or wills it or gives it 
by way of charity or remits consideration in sale or lease. “This 
is the strongest opinion because of numerous traditional authorities 
supporting it, some expressly and some by implication” gift, wakf, 
or sadaka in 'his death-illness it shall take effect to the extent of 
one- third according to the more sound of the two dictums unless 
the heirs permit it.” These two passages from Sharah Luma are 
from the Chapters on Prohibition and Gift, pages 344 and 246 
respectively. If he makes Shahid Sani in ‘Masalik’ says as fol- 
lows:— (12). a ne 

(a) “The other- (opinion): is that they (such transactions) shall 
take effect 'to the extent .of: the third. ‘This opinion is held by a 

(10) (11) & ae For original texts see Appendix, - 'e 

ange 38 eh ‘XML 56 R i 
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Crvin party of the ancients, one of them being Sheikh Saduq according 
1914 to one of his two dictums and this is the opinion approved of by 
the modern jurists in general, one of them being the author himself. 
Husain And this is the strongest view because of the numerous explicit 
Faryas dictums supporting it some by implication and some expressly.” 


_— Sheikh Md. Hassan an-Najafi gives his opinion in Jawahar-ul- 
Kalam in no uncertain words. His opinion is as follows:— 


(6) It has now become known to you by God’s grace, that it is 
impossible to say that it (a transfer without consideration) takes 
effect to the extent of (the) whole and verily it is not proper for 
any jurist to go against the principle of one-third. 


(c) What the learned Riaz has written on this subject is very 
wonderful, He has said that in his early period he complied a 
brochure on this subject where he approved of the principle of one- 
third, but at that time he was not aware of the consensus of 
opinions of both Murtaza and [bne Zohra and he afterwards 
turned from it (his first view). The fact is that he did not know 
that the ancients have differed from them and it is also not 
established that the majority of the ancients have held their views. 
Likewise some of those of whom it is related that they held the 
first view, as for instance, Ali Hamza, I have shown in his descrip- 
tion positively that he held the contrary view. There are some 
about whom different sayings are related on this subject and there 
are others in whose books there is nothing clear, as for instance, 
Kulaint who has prefaced his chapter with the word of (nusas 
aamma) about which it has already been described that it is not clear 
on the point. You have already known that about Shaikh 4t is 
related that he has said “what is known among ourselves during 
this age is the principle of one-third.” This decides the whole 
question.” 


Al-Mohakkik also is to the same effect. 

(d) “A patient is prohibited from bequeathing more than one- 
third according to all unless the heirs permit it. ` But as regards 
his prohibition against gratuities of immediate operation exceeding 
the third there is a conflict of opinion between us. But the best 

opinion is that there is prohibition.” 

(© “On the other hand ifa wagf is made during the dedth-illness 
(it is valid) if allowed by the heirs, otherwise it is valid only to 
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the extent of one-third, like gift and sale without consideration. 
It is said that it (wagf) takes effect to the extent of the entire as- 
sets. But the first view is the most correct.” Ifa person makes 
a wagf ora gift or manumits (a slave) or sells (a property) 
and remits the sale consideration and the heirs do not permit, 
then it is valid only if the subject matter does not exceed the limit, 
of one-third. On the other hand ifit exceeds one-third, the wagf 
will operate from the first till the limit of one-third is reached 
and as regards the rest it becomes void.” 

It is clear from these authorities that some of the most eminent 
Shia jurists uphold the gift made in smara-ul-maut in respect of 
one-third only of the donor’s estate inspite of the delivery of 
possession tothe donees before the death ofthe donor. But it is 
urged for the defendant-appellant that the books relied upon by 
him are of higher authority and in any case his view is supported 
by just as great doctors as those who hold thecontrary view and 
there is no reason why his contention should not be allowed. We 
do not think that it can be said or at least no authority has been 
referred to; to enable us to hold, that the opinions of the jurists quot- 
ed for the defendant-appellant carry more weight than the dicta of 
those relied upon by the plaintiff-respoudent. But it must be con- 
.ceded that the defendant-appellant has just as good authority in 
support of his view as the plaintiff-respondent has if reliance is to 
be placed on early writers. But the majority of the modern lawyers, 
modern as compared with early writers, are undoubtedly in favour of 
upholding the gift in respect of one-third of the donor’s estate. We 
have, therefore, to choose between the two. We think that the Shia 
doctors who support the view of the plaintiff-respondent are prefer- 
able and for two reasons: First, because the reasons given by them 
appear to us to be more sound and consistent with the generally 
accepted principle that the heirs are not to be defeated by a dispo- 
sition which does not in reality affect the persons who has made the 
disposition. The second reason is that the opinion of the learned 
authors of the Sharaya must carry greater weight than the opinien 
of other Shia jurists as has been held by the courts inthis coun- 
try from early times as the chief authority on the law of the Shias, 
In support of the fact that Sharaya has been considered the leading 
book for the laws of the Shjas we quote two passages from Morley’s 
Digest and Shama Charan Sircar’s Tagore Law Lectures of 1874. 
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Morley in his Digest at page CCLXXVII says as follows, “the 
most generally known ofall the Shiah lawyers is the Shaikh Najm- 
ud-din Abu-al-Qasim, Jafar Ben Muayyid-al-Hilli, commonly 
called the Shaikh Muayyid. He died in A. H. 676 (A. D. 1277). His 
great work, the Sharaya-ul-Islam is more universally referred .to 
„than any other Shia law-book and is the chief authority for the law 
of the Indian followers of Ali.” 


Shama Charan Sircar in his Tagore Law Lectures for 1874 says 
as follows: “as to the authority of the Sharaya” the Sharaya-ul-Islam 
written by Shaikh Najmuddin Abu-ul-Qasim Jafar Ben Muayyid- 
al-Hilli, commonly called Shaikh Muayyid is a work of the highest 
authority at least in India and is more universally referred to than 
any other Shia law-book and is the chief authority for the law of 
Shiahs of India.” 

We, therefore, hold that under the Shia Law a gift made in 
mars-ul maut (death-illness) holds* good to the extent of only 
one-third of the donor’s estate inspite of the delivery of possession 
prior to his death. g - 

The result of our findings on the two points raised in the 
appeal is that the appeal fails. We dismiss it with costs. 


M. L. N. Si f Appeal dismissed, 
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KANIZ FATIMA BEGAM (Decree-holder) 
VErSUS 
SAKINA BIBI AND OTHERS (/udgment-debtors).® £ 
Code of Civi} Procedure (Aot F of 1908), seotion 60 (g)—Politioal pension— Property 
granied by Government for political consider'ation—Sanad—Interpretation of— 


Opinion of the Revenue Officers as to the terms of the grant— Pensions Aoi (XXII 
of 1871), section 11—Etidence. 


A grant of land by Government for political considerations, to the grantee 
for life and as an absolute estate to his descendants is not a political 
pension within the meaning of section 60 (g) of the Code of Civil Procedure, 
and the land so granted is not exempt from attachment and sale in execution 
of a decree. 


The right of the parties to whom a grant of land has been made by the 
Government must be determined by reference to the original sanad by which 
the grant was made and the opinion expressed upon that sanad by Revenue 
Officers is irrelevant in construing that sanad. 


Lashmi Narain v. Makund Singk, I. L. R., 26 AN., 617 ; and dmna Bibi v, 
Najmunnissa, I. u. R., 31 All, 382 (S. C. 6 A. L. J. R., 519), followed. 
EXECUTION FIRST APPEAL from a decree of Maulvi Saiyid 

Hedayat Ali, Officiating Subordinate Judge of Gorakhpur. 


The facts of the case are as follows :—One Mt. Kaniz Fatima 
Begum obtained a decree against her husband Ghulam Mohiuddin 
Ashraf Khan in lieu of her dower. In execution of that decree 
she applied for the sale of her deceased husband’s property. This 
application was opposed by the legal representatives of the deceas- 
ed onthe ground that this property was given by the British Go- 
vernment to their ancestor, Karim Khan, a Pindari Chief, for political 
consideyations and it constituted a political pension. Therefore 
according to the provisions of section 60 cl. (g) of the Code of Civil 
Procedure and Act XXIII of 1871 this property was not attachable. 
The lower court accepted this objection. 

Sunderlal (with him Abdul Raoof and Haribans Sahai), for the 
appellant, submitted’that the property in question was given to one 
Karim Khan on the 13th of August, 1819. Under the terms of the 
Sanad Karim Khan held the property for life and after him it 


RAFIQ, J. 
Piagort, J. 


devolved op his heirs as an absolute estate with a fixed Government ° 


* E. F. A. No. 24 of 1918 
XII §7R 
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Civit revenue. The grant to the heirs was a grant of land itself; and 
1914 was not a pension within the meaning of either the Pensions Act or 
Anp the Code of Civil Procedure. 
ao The word pension is not defined in the Code of Civil Procedure. 
Sarıya Binr |" Wharton’s Law Lexicon it is defined as a periodical payment of 
- money in consideration of past services, it is used in juxtaposition 


‘with the term stipends, gratuities etc., in section 60 (g} and 
obviously refers to paymerits of money ejusdem generis, Therefore 
a grant of land is not a pension within the meaning of section 60 
(g) of the Code of Civil Procedure. 


Lachmi Narain v. Makund Singh, [1904] I. L. R., 26 AN., 617 ; 

Anna Bibi ¥. Najm-wn-nissa, [1909] L IL. R., 81 AlL, 882;8.¢e 6 A.L. J. Ru 
619. 

Secretary of State for India in Council v. Khemchand, [1880] L L, R., 4 Bom., 
432. 

The definition of the term given by the Full Bench of the 
Bombay High Court has been accepted by our Court in the cases 
referred to. ° 


As to Act XXIII of 1871 the definition of that term in sec. 3 
widens the scope of it by including other grants of money allow- 
ances and grants of Government revenue. The term is stil] 
confined to payments of money by the Government and does not 
include grants of land, see ss, 11 and 12 of Act XXIII of 1871. 


The unreported judgment of the High Court in 
F. A. No, 33 of 1878, decided on the 27th November, 1878, 


was not interparties. It decided what the nature of the giant of 
land was upon the evidence given in that case. i 


The Sanad of 13th August, 1819, was obviously not before 
the Court and its judgment was solely based on certain correspon- 
dence between the Board of Revenue, the Collector of Gorakhpur 
and the Commissioner of Benares between the years 1846 and 
185 3. These letters only express the opinions of their officers and 
they cannot be read as evidence, being inadmissible for the purpose 
of ascertaining the contents of the Sanad of 1819, The question 

. depends solely on the interpretation of the Sanad, and the 
opinion of the Board of Revenue as to its true interpretation 
given 27 years after is irrelevant, 
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Gobind Prasad (with him Mohammad Ishaq), for the respon- Cıvıl 
dent, submitted that he solely relied on the judgment of the 1914 


High Court in F. A. No. 32 of 1878, dated the 27th of November, Ent 
1878, in which it was decided in respect of this very property that FATINA 


BEGAM 
it wasa political pension and was not liable to attachment and v 
sale. The correspondence between the Board of Revenue and-the BATINA: Din! 


Commissioner of Benares and the Collector of Gorakhpur show 
clearly that the heirs of the ‘Jagirdar’ had a limited estate for the 
maintenance out of the profits of the property of which the Govern- 
ment was the proprietor. 


The judgment of the Court was delivered by 


PIGGOTT, J.—The two appeals, E.F.A. No. 24 and No. 25 of 1913 Piggott, J. 
are connected. The appellant in both the cases is Musammat 
Kaniz Fatima Begam, the widow of one Ghulam Mohi-ud-din 
Ashraf Khan. She obtained a decree against the estate of her 
husband for her dower. In execution of her decree she applied for 
the attachment of certain landed psoperty alleging it to have 
belonged to her deceased husband. She sought execution by two 
separate applications, one for costs and the other for the recovery 
of the dower-debt, and in both the applications she sought to 
attach the landed property of her deceased husband. The appli- 
cations were opposed by some of the legal representatives of 
Ghulam Mohi-ud-din, who were in possession with others of his 
property. The main objection was that the said property was 
granted to an ancestor of Ghulam Mohi-ud-din, called Karim 
Khan, a Pindari Chief, for political considerations and, therefore, 
constituted a ‘political pension’ and hence was incapable of being 
attached and sold in execution of the decree of Musammat Kaniz 
Fatiha Begam. The learned Subordinate Judge accepted the 
objection and rejected the two applications. The widow of Ghu- 
lam Mohi-ud-din, that is, the decree-holder, has come up in appeal 
to this Court. She contends that the property, which she is seeking 
to attach and sellin execution of her decree, was not granted to 
Karim Khan as a political pension, On the other hand the 
learned Counsel for the respondents contends that the porai 
in question does fall under the definition of “ political pension.” 
He basés his contention on three letters of Revenue officers, dated 
1846-1853. Those letters passed between the Board of Revenue, 
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the Commissivner of the Division and the Collector of Gorakhpur, 

and gave, no doubt, some support to the argument for the respon- 

dents. But we cannot treat themas anything more than a mere 

expression of opinion by the Board of Revenue as to the right of 
the jagirdars in the lands granted to them. The rights of Karim 

Khan and his descendants must however be determined by refer- 

ence to the original sanad of the 13th of August, 1819. The terms 

of that sanad distinctly show that whatever rights may have been 

given to Karim Khan himself for his life-time an absolute estate 

in the property in suit was given to his descendants. They have, 

therefore, a heritable and transferable right in the estate in 

question. The point under discussion is covered,in our opinion, by 

two rulings of this Court, vis, Lachmi Narain v. Makund Singh (2), 

and Amina Bibi v. Naji-un-nisa (2), We, therefore, allow the two 

appeals, set aside the orders of the court below and remand the 

cases to it for disposal according to law. Costs are allowed to the 
appellants. 


J. M. B. Appeals allowed, 
: (1) [1904] L L. R., 26 Al., 617. i 
(2) [1909] I. L. R., 31 AN., 382. 
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MANBHARI (Defendant) pails 
VErSUS g . 1914 
SUMER CHAND, (Plaintif )*. March, £8, 


Code of Cici} Procedure (Act Vof 1908), seotion 115, Order 28, rule 1— Withdraw alo Rar, J. 
suil with permission to bring a fresh one—Omission toinclude all inconsistent oaties 
of aotion— Revision— Power of High Court. 

‘The plaintiff sued the defendant for certain property on the allegation that he 
was the adopted son of the lust owner. The defendant denied the adoption. The 
plaintiff applied for withdrawal of the suit with permission to bring a fresh one 
on the ground that the denial of adoption by the defendant made it necessary for 
him to allege all the grounds (a will executed in favour of the plaintiff being one 
of them) upon which he was entitled to sue. The lower court granted his applica- 
tlon. Held that the order could be revised by the High Court. 

Held further that the omission by the plaintiff to include in his plaint all his 
gauses of action, which are inconsistent with each other, cannot be said to consti- 
tute aformal defect in the plaint and is not a sufficient ground to allow him to 
withdraw his suit with permission to bring a fresh one. l 

`” Head also that the dismissal of a suit for recovery of property on the basis of 
an adoption is no bar toa second suit brought for the same property on the 
basis of a will made in the plaintiff’s favour. 

Subrahmaniam Cheiti v. Anthinarayanan, [1897] 7 M. L. J., 238, referred to. 


CIVIL REVISION from an order of Pandit Pearay Lal, Munsif 
of Saharanpur. í 
` The facts of the case are as follows :— 
The plaintiff brought a suit for the recovery of a certain pro- 
_perty*alleging that he was the adopted son of one Niadar Mull 
the last owner of the property. In the written statement the 
defendant denied that the plaintiff was the adopted son of Niadar 
Mull. After both parties had put in their documentary evidence 
‘an application was made by the plaintiff asking for permission 
to withdraw his suit with leave to bring a fresh suit. His reason 
for withdrawing the suit was that he had omitted to mention in his 
plaint his other basis of title to the property claimed by him. His 
‘pleader being asked as to what the other titles were made a state- 
ment that there was also a will in favour of his client by the said 
Niadar Myll. The first court allowed the application for with- . 


drawal inspite of the objection of the defendant. 
* Civ. Rev. 135 of 1918, 
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The defendant has come up in revision to this Court. 

Pearay Lal Banerji, for the applicant :—The plaintiff had failed 
to show that there was any formal defect in his suit nor was any 
such defect alleged in his application for withdrawal. The only 


„thing that he alleged in his application was that a future suit which 


might be brought on the strength of the alleged will would suffer. 
This was certainly not a sufficient cause for allowing him to with- 
draw his suit. Moreover there was nothing to show that the future 
suit on the basis of the will would be affected in any way by the 
present suit. He cited 
Subrahmaniam Cheiti v. Anthinarayanan, [1897] 7 M. L. J., 288. 

S. Agha Haider, for the opposite party :—In revision the 
High Court should not interfere in a case like this. The 
court below after considering all the circumstances of the 
case had come to the conclusion that this was a case in which 
the plaintiff should be allowed to withdraw his suit. It was- 
desirable that all the titles should be litigated in one suit. There 
is absolutely no valid ground for revision under section 115 of the 
Code and the decision of the court below should not be disturbed. 

Pearay Lal Banerji, was heard in reply. 

The following judgment was delivered by 

RAFIQ, J.—The facts which have given rise to the present 
application for revision are as follows :—The plaintiff respondent 
instituted a suit inthe courtof the Munsif of Saharanpur for the 
recovery of certain property on the allegation that he was the 
adopted son of the last owner of the property, vis„, Niadar Mull. 
The allegation of adoption was denied on behalf of the defendant- 
applicant, who is the widow of the brother of Niadar Mull. Before 
the oral evidence was begun for the parties the plaintiff filed an 
application in the court of the Munsif under Order 23, rule 1, 
praying that he may be allowed to withdraw his suit with leave 
to bring a fresh one. In his application the plaintiff stated that 
he hada right to succeed to the property of Niadar Mull, not 
only on the ground of adoption but on other grounds also. But 
as he thought adoption to be the strongest reason for succession 


. he mentioned that only in his suit. But finding that the- question 


of adoption had been put in issue, it became necessaty for him to 
withdraw the suit and mention all the grounds upon which he was 


s 
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entitled to succeed tothe property of Niadar Mull, and in case he 
omitted to mention grounds other than adoption he was afraid 
that he would be debarred from seeking relief by another suit on 
their basis. The pleader for the plaintiff, when pressed to mention 
other grounds entitling his clientto succeed tothe property of 
Niadar Mull, mentioned one only, vés, that there wasa will in 
favour of his client. No mention was made of the name of the 
testator but presumably the plaintiff meant the testator to be 
Niadar Mull. The learned Munsif inspite of the objection of the 
defendant-applicant granted the application and allowed the 
plaintiff-respondent to withdraw his suit, permitting him to bring 
a fresh one. The defendant has come up in revision to this Court. 
It is contended on her behalf that the learned Munsif has erred in 
allowing the plaintiff to withdraw his suit with leave to bring a 
fresh one. The application, dated July 31, 1913, made on behalf 
of the plaintiff-respondent does not disclose any of the reasons 
mentioned under Order 23, rule 1. The plaintiff had come into 
court on the allegation that he was the adopted son of Niadar 
Mull and if that allegation was putin issue he cannot make that 
as a grievance and ask the court to allow him to withdraw his 
suit, because the allegation which was the basis of his claim was 
put into issue. Itis further argued that the statement in the 
application, that the other grounds upon which the plaintiff, 
according to him, is entitled to succeed to the property of Niadar 
Mull cannot form a basis of another suit in case of the dismissal 
of the suit based on the allegation of adoption, is incorrect, For 
the plaintiff-respondent it is strenuously urged that this Court 
could’and should interfere only for reasons given under section 
115 of the Code of Civil Procedure. In the present case the 
learned Munsif had jurisdiction to entertain the application made 
by the plaintiff and has not exercised his jurisdiction with ille- 
gality or with material irregularity. I think that the application 
of the defendant must prevail. There isno doubt that on the 
revision side this Court must see that the order complained of 
has been passed either without jurisdiction or by omitting to 
exercise jurisdiction which was vested itrthe court passing the order 
or had been passed illegally or with material irregularity. In the 
present cde the order of the learned Munsif is challenged on the 
ground that it does not fall under either of the two reasons given 
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in Order 23, rule 1. The -omission by the plaintiff to include 
in his plaint all his causes of action, which are inconsistent with 
each other, cannot be said to constitute a formal defect in ‘the 
suit. The only ground upon which the order of the lower court 
can be supported is the one given-in clause (4) of Order 23, rule 1. 
Under the said clause a court can allow the plaintiff to withdraw 
his suit with leave to bring a fresh one for sufficient grounds. In 
this case it does not appear to me that any sufficient ground was l 
made out before the learned Munsif, to enable him to permit the 
plaintiff to withdraw his suit. The omission of the mention of a 
will said to have been executed by Niadar Mull in favour of the 
plaintiff could form the basis of a separate suit as the dismissal 
of the suit on the basis of adoption would not have operated asa 
bar. This is clear from the case of Subrahmaniam Chetti v, 
Anthinarayanan, (1), The application is, therefore, allowed with 
costs and the order of the court below is set aside. The original 
suit of the plaintiff will proceed. 


A. Ce M. . Application allowed. 
(1) [1897] 7 M. L. J., 288, 
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ABDUL SAMAD (Plaintif) Ovn 


VEFSUS . 1914 
MUNICIPAL BOARD, MEERUT (Defendant). ree. 


— 


Municipalities’ Act (1 of 1900), sections 87,158—Per mission to repair not granted— 
RIGHARDS, 
0. J 


Appeal against the order disallowing repairs—Appellate order final—Oivil suit R 
—Maintainability of. BANERI, J. 


The plaintiff applied to Municipal Board for permission to repair a 

- certain gallery. The Board refused to grant permission asked for. The 

plaintiff, thereupon, bronght a civil snit claiming a perpetual injunction, 

restraining the Board from interfering with the repairs he wanted to make 
and for damages. 


Heid that the only way in which an order of a Municipal Board refusing 
to grant permission for repairing a house can be questioned is by way of 
appeal but he is not entitled to maintain a sult questioning the right of the 


Board to refuse permission. 2 
SECOND APPEAL from a decree of L. Johnston, Esq., District 
Judge of Meerut, reversing a decree of Shaikh Muhammad 


Husain, First Additional Subordinate Judge. 
Claim for recovery of damages and perpetual injunction. 
The court of first instance decreed the claim in part. 
The lower appellate court reversed the decree. 


„Plaintiff appealed. 
B. E. O'Conor and Mohammad Ishaq, for the appellant. 


Ask, Ryves and W. Wallach, for the respondent. 
The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit ‘brought by the  Banorji, J. 
plaintiff against the Municipal Board of Meerut. The circumstances 
- areas follows: The plaintiff has been:found to be the owner of 
certain shops on both sides of a public road in the city of Meerut. In 
_ the past there was some sort of gallery resting on arches which 
connected the shops on both sides of the road. The gallery had 
got out of repair and the plaintiff applied to the Municipal Board for 


leave to repair the arches and gallery and also to build on the top of » 
Ld 
* S.A. No. 1555 of 1912, 
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the gallery. The Municipal Board refused permission. Thereupon 
the suit out of which this appeal has arisen was instituted, the 


plaintiff claiming a perpetual injunction restraining the Municipal 


Board from interfering with what he wanted to do and damages. 
On the facts as found, so far as the plaintiff sought to repair 
an existing structure the case came within the provisions of sec- 
tion 87 of the Municipalities’ Act ; so far as he sought to make 
a new structure the case came’within the provisions of section 88. 
We need not consider now the provisions of the last mentioned 
section. So far as the case came within that section it 
was admittedly within the right of the Board to refuse 
permission to allow the structure to be made, Section 87 
provides that a person who intends to re-erect a building of 
the kind must give notice in writing of his intention. The Board 
may refuse to grant permission upon some one or more of 
the grounds mentioned in the section. If they neglect to answer 
the application there is further provision made showing the appli- 
cant the course he is entitled to take. If the order of refusal 
is made and the applicant feels himself aggrieved at what the 
Municipal Board has done an appeal is provided by section 152, 
which further provides that save by such appeal the order of the 
Municipal Board shall not be liable to be called in question. 
It is quite clear, therefore, that if the plaintiff in the present case 
felt himself aggrieved by the order of the Municipal Board re- 
fusing to give him leave to repair and re-erect his gallery and 
arches, his remedy was by way of an appeal. But it is quite 
clear that he is not entitled to maintain a suit like the present 
one. This being so, the decision of the lower appellate “court 
was correct and the appeal fails, We accordingly dismiss -the 
appeal with costs, s 


Appeal dismissed. 
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SECRETARY OF STATE FOR INDIA (Defendant) vı 
3 versus : 1914 
KANHAI LAL AND OTHERS (Plaintiffs).* March, 26. 
Market —Bight of weighing—Old market closed and a new ono opened—Permission to RICHARDS, 
an gh Lose manenti 


An old market having been closed by the Government a new one was 
opened at a more convenient place and certain weighmen, who had exercised 
their right of weighing in the old market continued, with the permission 
of the authorities, to follow their calling on specific portions of the new 
market. 

Hold, that even assuming that the weighmen had a right im respect of the 
old market based upon the doctrine of a lost grant, the permission granted 
to them with respeot to the new one was a bare license because it did not 
create a perpetual right in the licensees and their descendants. 

FIRST APPEAL from a decree of Babu Shekhar Nath Banerji, 


Second Additional Subordinate Judge of Agra. 
- Claim for declaration of right &c. 


The court of first instance decreed the claim. 

Defendant appealed. 

A. E. Ryves, for the appellant. 

Gokul Prasad and Sham Krishna Dar, for the respondents. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit in which the Riohards,C.J. 
plai:ftiffs claimed a declaration that they together with the pro 
forma defendants had a right of weighment on the lands of Halan- 
ganj ia the district of Agra and a perpetual injunction restraining 
the Government and their lessees from making weighment on 
the larid. They also claimed damages. The court below has 
decreed the plaintiff's claim. The Government appeals. 


In the plaint the plaintiffs allege that they had a right of 
weighment on the land as a “permanent right of easement.” The 
facts of the case are practically admitted. Many years ago 
there was a market at Halanganj. About the year 1877 Govern- 
ment closed that market and opened another market at what was 

è F. A. No. 187 of 1912, 


44a Bias cort fA J. Be 


Civiu considered a more convenient place and where the market 


i914 ` continues to be held up to the present time. About the year 
PSA 1879 after the new market had .been opened certain disputes arose 


SEORETARY 9 
OPETATE ROR between individuals who had evidently exercised the calling of 
IA meee : 
v. weighmen in the old market. An application was made complain- 
KANEA? LAL 


a ing that while the Tahsildar had said that the applicants might- 
Riohards,0.J. weigh in the new market certain other persons were interfering - 
with them. The result of thiscomplaint was that the Tahsildar 
drew up an agreement between the parties and with their consent 
referred the question, as to how the gany should be divided up, to 
some arbitrators. We may assume for the purposes of this 
appeal that the ganj was divided up accordingly and that the 
predecessors-in-title of the plaintiffs and the pro forma defendants 
continued to follow their calling as weighmen of specific portions 
of the market until sometime about the year 1910, when the 
Government made a lease of the right to weigh in the market to 
the defendant No. 2. The question is whether on these facts the 
plaintiffs-respondents have established a perpetual exclusive right 
to act as weighmen at Halanganj and take the fees against the 
will and without the consent of the Government. In our opinion 
they have not established such right. Even if we assume (and it 
would be a very big assumption) that they had a right in respect 
of the old market based upon the doctrine of a lost grant, it is quite 
clear that in the new market they merely were permitted by the 
authorities to carry on their calling as weighmen. This was a 
bare license and certainly cannot be held to have created a per- 
petual right in the licensees and their descendants to the exclusive 
privilege of weighing in the market. 

We must allow the appeal, set aside the decree of the court 
below and dismiss the plaintiffs’ suit with costs in both courts. 


Appeal allowed. 
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PRESIDENT KAYASTHA PATHSHALA, ALLAHABAD, Omu 
(Plaintif) : 1914 
VEFSUS April, 1. ` 


SHEO BALAK AND OPHERS (Dfendants).* 


Jurtsdiction—Agra Tenancy dot (II of 1901), Ohapter X—Rent-free groves--Suit for 
resumption. a 
The predecessors-in-title of the plaintiff had made a rent-free grant of a 
grove in favour of the defendants. The plaintiff sued in the Revenue Court 
for assessment of rent on the grove, and the Court dismissed the suit on the 
ground that it was not cognizable by it. The plaintiff thereupon. sued in 
the Civil Court and, on appeal, the District Judge dismissed the suit on 
the ground that the Civil Court had no jurisdiction. 
Held, that the suit lay in the Civil Court. Hadi Hasan Khan v. Pati Ram, 
11 A L, J. R., 236, followed. 


Knox, J. 


SECOND APPEAL from a decree of H. E. Holme, Esq., District 
Judge of Allahabad, confirminga decree of Pandit Rup Kishun 
Agha, Munsif. 


> Claim for determination of rent. 


Certain persons sold their zemindari property in 1878; and 
the vendees made a rent-free grant to the vendors, for their main- 
“tenance, of a portion of the property. The rent-free grant com- 
prised 8 bighas cultivated land and a grove standing on 1 bigha 
16 biswas. The grant was coupled with a condition that should 
the grantees alienate the lands the grantors would be entitled to 
asses$ the lands to rent at a specified rate. The successors of the 
grantees having sold the lands the representative-in-interest of the 
original grantors sued in the Revenue Court for assessment of 
rent in accordance with the said condition. The Revenue Court 
assessed rent on the 8 bighas cultivated land, but rejected the 
claim as regards the grove standing on 1 bigha 16 biswas, hold- 
ing that the Revenue Court had no jurisdiction under Chapter X 
of the Tenancy Act to deal with the resumption of rent-free 
groves. The plaintiff thereupon brought this suit in the Civil-. 
Court fer assessment of rent on the grove. The Court of first 


instance went into the merits of the case and dismissed it, On 
*8. A. No. 1270 of 1912. ' 
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appea! the District Judge held that the Civil Court had no jurisdic- 
tion to entertain the suit and dismissed the appeal. 


The plaintiff appealed. 


Haribans Sahat, for the appellant, contended that having 
regard to the definition of “land ” in section 4 of the Tenancy Act 
groves did not come within the operation of Chapter X of that 
Act; and the Revenue Courts had no jurisdiction to deal with a 
suit for resumption of a rent-free grove. He relied on the case of 

Hadi Hasan Kkan v. Pati Ram, [1913] 11 A. L. J. R., 286. 
The Civil Court was the only court having jurisdiction. 


Further, in any case, the District Judge should have proceeded 
under section 197 of the Tenancy Act. 

Beni Madhav Ghosh (with him Haidar Mehdi), for the respon- 
dents, contended that the definition of “rent” in the Tenancy 
Act included payments by tenants on account of groves held by 
them. Suits for rents of groves would lie in the Revenue Courts, 
and it was submitted that suits for assessment of rent on groves 
should properly lie in those courts. The Revenue Court had 
rejected the plaintiff's claim and that rejection operated as res 
judicata. 

Haribans Sahai, was not heard in reply. 

The following judgment was delivered by 


KNOX, J.—The matter raised in this second appeal is not 
res integra, It falls within the decision of this Cqurt in Had? 
Hasan Khan v. Pati Ram (1) and sitting as a Single Bench I am 
bound by that ruling. The appeal prevails. The decree of the 
lower appellate court is set aside and the case is remanded to that 
court with directions to re-admit the case upon its file of pending 
appeals and to determine it according to law. Costs will abide the 
result. ; 

Ņ K. M. - Appeal allowed cause remanded. 
(1) 11 A. L. J. R., 296. f 
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MOHAMMAD ABDUL GHAFUR KHAN (Plaintiff) Grvit 
versus : 1814 
SECRETARY OF STATE FOR INDIA AND OTHERS ¥arch 87. ` 
(Defendants). * RIGHARDS 
BANEBJI, J. 


Code of Civil Procedure(det V of 1908), section 106—Order 41, | ule 10 ($)— High 
Court’s power to order a party to furnish security for costs— Dismissal of appeal, 
effect of —Appeal to His Majesty in Council—Sudsiantial question of lar. 


Where the High Court can order an applicant for leave to appeal to Privy 
Council to furnish security for costs it has no option but to reject the 
appeal when the order for security is not complied with, and the order 
of the High Court dismissing the appeal is not a fit one for appeal to His 
Majesty in Council as the matter does not Involve a substantial question 
of law. 


APPLICATION for leave to appeal to the Privy Council. 

The appellant appeared in person. 

A. E. Ryves, for the respondents. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This is an application for leave to appeal to Richards, C.J 
His Majesty in Council. The facts are these. The plaintiff instituted 
a suit in the Court of the Subordinate Judge of Cawnpore, claiming 
a declaration of his title to certain property. The suit was dis- 
missed by the court of first instance upon various grounds, The 
applicant presented an appeal to this Court which was admitted. 
Subsequently an application was made on behalf of one of the 
respondents that the appellant should be ordered to give security 
for the costs of the appeal and also of the court below. By an 
order, dated the 28th of June, 1913, this Court was pleased to 
order that the plaintiff should furnish security within one month, 
Security not having been furnished this Court on the 30th of Juty, 
1913, dismissed the appeal on the ground that security had not 
been furnished in compliance with its order, This order was 
passed ynder the provisions of order 41 rule 10 sub-rule (2). The 
applicant tow seeks to obtain leave to appeal from this order. 

P.C. A. No. 2 of 1914, 
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_ CIVIL We will assume for the purposes of our order that the order is 
1914 a final order. We will also assume (although it is not very clear 
Monauxap from the plaint or memorandum of appeal) that the suit out of 
ABDUL which the proposed appeal arises related to property of the value 


GHAFUR : Siena 
KHAN of Rs. 10,000 or upwards. As the order of this Court had the 
Seorrrany effect of affirming the decree of the court below we have to see 
OKSAT TYE whether or not the appeal involves substantial question of law. 
— The only question involved in the appeal is whether or not this 

Rickards, C.J. ee pda : 3 g 
: Court was justified under the circumstances of the case in ordering 
the appellant to give security for costs. If the Court was justified 
in ordering security for costs to be given, it had no option but 
to reject the appeal when the order for security was not complied 
with. We find it quite impossible to certify that the proposed 
appeal involves a substantial question of law. We,- therefore, 

dismiss the application but make no order as to costs. 


Application dismissed. 
MAQBUL HUSAIN (Defendant) | 


VEYSHS 
wee GHAFURUNNISSA (Plaintif)* 
April, 8. Mohammedan Law—Gifl—Revocation— Partition of the subject-matter of the gift— ` 





RICHARDS, Substantial alteration, oo 
C. J. ; 
Ba T. Under the Mohammedan Law a donor has a right to revoke a gift except 


in cases, amongst others, where the subject matter of the gift has altered 
in substance in the hands of the donee. The mere partition of the sub- 
ject matter of the gift, which at one time formed part of a bigger mahal, 
into smaller mahals, does not alter the nature of the property and does not 
amount to a substantial alteration of the property in the possession of the 
donee which could bar the donor’s right to revoke it.” 


SECOND APPEAL from a decree of C. E. Guiterman, "Esq, 
Second Additional Judge of Aligarh, reversing a decree of Babu 
Banke Behari Lal, Subordinate Judge. ° 

Suit for revocation of a deed of gift. 

The plaintiff executed a deed’ of gift in favour of the defen- 
dant, who was her husband’s nephew, of the whole of her property 
on 15th September, 1908. She sued for revocation of this deed 
of gift on the ground that she was induced to execute it by the 
defendant who was her Mukhtar-i-am and that he had not paid 
her any maintenance allowance as provided for by the deed. 


In her deposition’ she denied execution of the deed’as well as 
*8, A. No. 563 of 1918. 
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the contents of the plaint, The defendant pleaded that the 
suit was not maintainable at all and even if it was the plain- 
tiff was not entitled to revocation of so much of the gift as related 
to property on which he had spent his own money by getting 
it partitioned and so improving it. He further alleged that the 
gift being a pious act of the donor was irrevocable under the 
Mohammadan Law by which the parties were governed, 

The court of first instance dismissed the suit but the lower 
appellate court finding all the issues against the defendant 
reversed the decree. 

Defendant appealed. 

Govind Prasad, for the appellant :—The property was parti- 
tioned after the gift and there was an alteration of the subject. 
The donor, therefore, cannot revoke the gift. The defendant has 
spent money over the property. He cited 

Amir Alis Mohammadan Law, 4th Edn. 182. 

Agha Haidar, for the respondent:—Under the Mohammadan 
Law the donor’s right to sue for revocation of a gift is barred only 
when the subject-matter of the gift has altered in substance 
in, the possession of the donee. A partition only affects the fiscal 
position of the various co-sharers; it does not alter the nature 
or substance of the property. The property is subject to the 
free exercise of the right of ownership. 

Govind Prasad, was heard in reply. 

The judgment of the Court was delivered by 

BANERJ], J:— This appeal arises in a suit brought by the plaintiff 
for pogsession of certain property and revocation of a deed of gift 
in respect of it executed by her in favour of the defendant 
appellant. Her case as set forth in the plaint was that she had 
no coun$eller or advisor except the defendant, that the defendant 
had induced her to make the deed of gift in his favour having 
led her to believe that he would always remain obedient and 
faithful to her and would defray all her expenses. It has been 
found by both the courts below that the plaintiff was aware of 
the terms of the deed of gift and that no fraud has been proved. 
We cannot however overlook the fact that by the gift she divested 
herself of everything she had and left herself completely at the 
mercy of the defendant. Under such circumstances very clear 
and cogent evidence should have been given to show that she 

XII 59 R 
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Cavu understood the nature of the transaction and its effect upon her 
1914 interests. Under the Mohammadan Law, by which the parties 
Maqsen Are governed, a donor has a right to revoke a gift except in the 


Hosa cases specified at page 152 of Volume I of Amir Als Moham- 
Guavur-ux- madan Law. The defendant-appellant contends that this cage 
> YEM falls within the purview of clause (£) vis. that the subject-matter 
of the gift has altered in substance in the possession of the donee. 
What happened was this : according to the court of first instance 
two villages comprised in the gift had been partitioned at the 
instance of the defendant before the institution of the suit, and for 
this reason that court excluded those villages from the operation 
of its decree. The lower appellate court held that only one 
village had been partitioned before the suit was filed and exclud- 
ed that village only from the decree. We are unable to agree 
with the view of the courts below in this respect. There has in 
our opinion been no substantial alteration of the subject-matter 
of the gift in the possession of the donee. The property at one 
time formed part of a Bigger mahal ; by partition smaller mahals 
have been formed, and the property in dispute is now part 
of one of the smaller mahals. The only difference is that 
the plaintiff has become a co-sharer of a smaller mahal instead 
of the bigger maha]. There has been no alteration in the nature 
ofthe property. The property exists where it was. We think 
that the courts below have erred in holding that the gift could 
not be revoked by the plaintiff. 

One other point was raised on behalf of the appellant, vrs, that 
house No, 1320, had not been claimed in the plaint. This is 
true, but this house is included in the deed of gift and the plaintiff 
sought to set aside the whole gift. In the lower appellate court 
the point does not seem to have been pressed and in ouf opinion 
there is nothing in it. 

The result is that we dismiss the appeal, and, allowing the 
bbjection filed on behalf of the respondent, decree the plaintiffs 
claim in full. Having regard to the fact that the plaintiff gave 
false evidence in the court of first instance and tried to support 
her claim by untrue evidence, we direct the parties to bear their 
own costs in all courts. i 


M. L N, Appeal dismissed, 
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KISHUN SAHAI (Plaintiff) 
VEYSUS à 
GANGA BUX AND ANOTHER (Defendants)? 


Practico—Defendan’s plea contained in a robkar drawn up atthe first hearing— 
Decision on—Easoments Act (V of 1888), section 60— Building of permanent nature. 


On a suit for ejectment from a house and for rent it appeared that the 
defendants were licensees of the plot on which the house stood, There 
was however no allegation in the written statement filed by the defendants 
that they had built the house with the license of the plaintiff but on the 
first hearing of the case a robkar was drawn up in.which the defendants 
stated that the plaintiff had allowed them to occupy the land in lieu of 
service rendered by them and that they had erected buildings on that land. 


Held, thatthe lower appellate court was right in considering the plea 
of the defendants contained in the robkar and in holding that the licensees 
having erected certain buildings of a permanent nature on the land were 
not liable to ejectment. 


APPEAL under section Io of the Letters Patent from a judgment 
of Mr. JUSTICE SIR HARRY GRIFFIN, confirming a decree of 
Maulvi Mohammad Mubarak Husain, Additional Judge of Meerut, 
who reversed a decree of Pandit Piare Lal Katara, Additional 
Munsif of Ghaziabad. . 


Claim for recovery of possession. 

The court of first instance decreed the claim. 

"Rhe lower appellate court reversed the decree. 

_ The Hon’BLe JUSTICE SIR HARRY GRIFFIN dismissed the 

appeal 

GRIFFIN, J.—This appeal arises out of a suit instituted by the 
plaintiff, a zemindar, against. the defendants for ejectment from a 
house in their occupation and to recover rent, The plaintiff 
alleged that the defendants had signed a Aerayanamah in his 
favour. The court of first instance found that the defendants 
executed a erayanamah without understanding its nature, held 


that the defendants were not liable for rent but should be ejected , 


2L, P. A. No. 87 of 1913, 
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as licensees from the house. Both parties appealed with the 

result that the defendant’s appeal succeeded and the plaintiffs suit 
~yas dismissed in zočo. The lower appellate court held that the 
defendants were not liable to ejectment by reason of the fact 
that they as licensees of the plaintiff had erected on the land 
made over to them by the plaintiff certain buildings ofa permanent 
nature. In appeal it is contended that the court below has gone 
wrong in applying section 60 of the Easements Act to the case, 
inasmuch as the defendants had not allegéd that they had built 
with the license of the plaintiff. The plaintiff takes his stand on 
the written statement put in by the defendants. On behalf of the 
latter it is pointed out that on the first hearing a rodhar was 
drawn up in which the defendants stated that the plaintiff had 
allowed them to occupy the land fifteen years before the 
suit in lieu of service rendered by them and that the defendants 
had erected some building on the land. This was the rodsar 
which no doubt the lower appellate court had in mind when he 
set out the pleadings of the defendants. There was evidence to 
support the defendant’s plea and on that evidence he has found 
in favour of the defendants, On the finding of the court below 
it appears to me that the lower appellate court was right in the 
decision it has arrived at. I dismiss this appeal_with costs. 


Plaintiff appealed. a 
A. H. C. Hamilton and Harendra Krishna Mukerji, for the 
appellant. 


Shafi-us-saman, for the respondents. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—We agree with the view taken by the learned 
Judge of this Court and dismiss the appeal with costs. s 


Abpea dismissed. 
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MUNNA LAL AND OTHERS (Defendants ) CiviL 


Versus ; 1914 
MUNUN LAL AND OTHERS (Plaintiffs). ® April, 


Mortgage by conditional sale—Foreclosure —Transferee hy mortgage after foreclosure. eae J J. 
Rights of—Limitation Act (LX of 1908), Sch1, Article 134—Applicability of. a 
Where a prior mortgagee by conditional sale, having foreclosed his 
mortgage transferred the rights, title and interest thus acquired, toa 
third person anda subsequent mortgagee of the same property brought a 
suit for sale on his own mortgage impleading the transferee, 


Held, that a mortgagee when he foreoloses his mortgage acquires all 
the rights of the original mortgagor and becomes the owner of the property, 
and any transfer made by him subsequent to the foreclosure proceedings 
conveys to the transferee not the mortgagee’s interests but proprietary 
interests in the property. Consequently, the transferees cannot hold the 
prior mortgage by conditional sule as a shield against the claim of a 
subsequent mortgagee. 


Held further that Article 184 ofthe Limitation Act has no application to 
the suit by subsequent mortgagee for sale on his mortgage, 


SECOND APPEAL from a decree of Austin Kendall, Esq., District 
Judge of Cawnpore, confirming a decree of Babu Murari Lal, 
Subordinate Judge. 


Claim for recovery of money due on the mortgage bond. 


The court of first instance decreed the claim. 

The lower appellate court confirmed the decree. 

D&fendants appealed, 

Satish Chandra Banerji, for the appellants. 

The respondents were not represented. 

The judgment of the Court was delivered by 

RAFIQ, J.—This was a suit for sale upon a mortgage. It isnow Rafiq, J. 
being coutested by three persons who were defendants Nos, 9, 10 
and 11 in the original array of parties. In order to make clear 
the single point raised by this appeal it is sufficient to state the 
following facts: There was upon a part of the property now in 
suit a mortgage by conditional sale anterior in date to that of the 


plaintiffs, ° The prior mortgagee under this mortgage brought a 
*8. A. No. 225 of 1018, 
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suit for foreclosure, without impleading the plaintiffs, the puisne 
mortgagees. He obtained a decree for foreclosure and thus 
acquired the right, title, and interest of the original mortgagor in 
the property covered by the mortgage by conditional sale. He 
then transferred the property by an out and out sale to these 
defendants Nos. 9, 10 and 11, who are now the appellants before us. 
The mortgage-deed on which the present suit is brought is one 
of July, the 19th, 1890, and the plaintiffs in order to maintain the 
suit are compelled to avail themselves of the special period of 
limitation allowed by section 31 of the Indian Limitation Act No. 
IX of 1908. The case for the appellants now before us is that 
they are entitled to hold up the original prior mortgage by con- 
ditional sale as a shield against the plaintiff's claim, so that the 
plaintiffs cannot bring the property to sale without first redeem- 
ing this prior mortgage. They further contend that, as trans- 
ferees from the original prior mortgagee, they are entitled to 
plead limitation under Article 134 of the Schedule I of the Limita- 
tion Act, and that conseqfently the present suit should be dismissed 
as time-barred in so far as it affects that portion of the property 
in suit which was covered by the prior mortgage. In our opinion 
Article 134 of Schedule I to the Indian Limitation Act has no 
application to the present suit. In the first place, the suit is one 
for sale and is brought under the special provisions of section 31-of 
Act IX of 1908. In the second place, the position of these defen- 
dants-appellants is not thatof transferees from a mortgagee in 
the sense of Article 1 34 aforesaid. At the time of the transfer 
in their favour the property mortgaged had been foreclosgd and 
their transferor had acquired all the rights of the original mortgagor 
in the property which he purported to transfer. He was, therefore, 
what he represented himself as being the owner of the property. 
We fail to see that the case of these defendants differs in any 
essential respect from that of transferees of property which has 
been sold as free of incumbrances, when as a matter of fact, it is 
subject to a mortgage charge. For these reasons we hold that 
this appeal fails and it is hereby dismissed. It has been heard 
ex parte so we make no order as to costs, 


Appeal dismissed. 
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FULL BENCH, crm 
MUHAMMAD INAMUL HAQ (Plaintif) 1918 
Versus October, £4. 
MUHAMMAD AHSAN (Defendants).* ene 
Municipalities’ Act (I of 1900), section 187—Municipal election—Validity contested— 0. J. 
Whether a suit lies—Potition to be presented. Bai 4 
The validity of a Municipal election can only be called in question by a ee 


“ petition ” presented in accordance with the rules made by the Loca! 
Government under section 187 of the Municipalities’ Act (I of 1£06). 
No suit lies to contest the validity of a Municipal election. 

SECOND APPEAL from a decree of E. M. Nanavutty, Esq., Dis- 
trict Judge of Saharanpur, reversing a decree of Babu Baij Nath 
Das, Officiating Subordinate Judge. 

Suit for declaration. - 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree. 

Plaintiff appealed. 

Motilal Nehru, for the appellant. 

Abdul Raoof, for the respondent. e 

The judgment of the Court was delivered by 

RICHARDS, C. J. --This appeal arises out of a suit brought in  pichards, C.J. 
connection with a Municipal election at Deoband. It appears 
that the defendant was declared duly elected in March, 1912. 
Thereupon the plaintiff brought the present suit seeking a decla- 
ration that the defendant had not been duly elected, ona some- 
what technical ground. The court of first instance decreed the 
plaintiff's suit. On appeal to the District Judge the decree of the 
court of first instance was set aside and the suit dismissed. The 
plaintiff comes here in second appeal. In second appeal No. 242 
of 1913 (1), we have stated our view that the validity of Municipal 
electign can only be called in question by a “ petition” presented 
in accordance with the rules made by the Local Government under 
section 187 of the Municipalities’ Act (Act 1 of 1900). In our 
opinion, therefore, the present suit did not lie and the lower appel- 
late court was right in dismissing it, We express no opinion on 
the merits of the case. We accordingly dismiss the appeal and 
make no order as to costs, 

Appeal dismissed. 


e *8, A. No. 867 of 1913. . 
(1) Reported in A. L. J, B., Vol, XI p. 945, 
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MUL CHAND (Petitioner) 
VErSUS 
JUGGI LAL (Opposite party).* 
Code of Oivil Procedure (Act V of 1908), seotion 116—Revision—Order of adjournment 
on payment of costs—Interlocutory order—Revision, 


An order to adjonrn a eage conditional on payment of costs thereof is 
merely an interlocutory order and is not one of those the revision 
of which is comtemplated under section 115 of the Code of Civil Procedure. 


CIVIL REVISION from an order of Subordinate Judge of 
Cawnpore. f 

A. H. C. Hamilton, for the petitioner, , 

Rama Kant Malaviya, for the opposite party 

The following judgment was delivered by 


TUDBALL, J.—This is an application in revision against what 
is really an interlocutory order of the court below under which it 
granted an application by the present applicant for an adjourn: 
ment conditional on payment of Rs, 500, as costs thereof to 
the opposite party A preliminary objection is’ taken that no 
revision lies under section 115 of the Code of Civil Procedure and 
it is quite clear that this objection is based on good grounds. ‘The 
order is merely an interlocutory order and is certainly not one of 
those revision of which is contemplated under section 115. After 
all it is a question of costs and the court which finally decides 
the case will have full power to do justice in all matters‘of costs, 
The application fails and is, therefore, dismissed with costs. ° 

Application rejected, 


* Civ. Rev. No. 148 of 1913, 
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MAHAGINIA 
VErSUS . 
RAM CHARAN.® 
Code of Oriminal Procedure'(dot V of 1898), sections 485, 4838—Revision~Further 
evidence not to be taken under section 488, 

A District Magistrate while exercising his revisional powers has no power 
to take evidence under section 488 of the Code of Criminal Procedure. 
CRIMINAL REFERENCE made by S. H. Freemantle, Esq., District 

Magistrate of Allahabad. 


The following referring order sets out the facts of the case: 


Musammat Mahaginia Chamarin applied in the Joint Magistrate’s 
Court for maintenance against Ram Charan Gadaria for two 
illegitimate children. Her application was dismissed on the 
ground that she has failed to prove that Ram Charan was the father 
of the children, 

It was stated on the application for revision that there was 
ample proof available on this point. I called for the record under 
section 435 of the Code of Criminal Procedure and for the purpose 
of satisfying myself as to the correctness of the finding allowed 
the applicant to produce evidence on the point. This she has 
done and it has been taken in the presence of Ram Charan, the 
other party. The latter was also given an opportunity of 
producing evidence but has not done so. 

Ftom the evidence now produced I am satisfied that Ram Cha- 
ran is the father of the children, The vaccinator’s register shows 
him assuch and a police head-constable gave evidence that he 
had spoken to the woman in Ram Charan’s presence about her 
intention not carried out to procure abortion. The evidence of the 
Babu at the Railway goods-shed with whom Ram Charan works 
and of two gadarias, men of the same caste as Ram Charan, But 
of a different sub-caste, is to the effect that he is the father of 
the children, The woman is very poor and it is not the least likely 
that she would be able to produce all this evidence if her claim was 
not a trueone. I am satisfied that it is true and that she is 


entitled to maintenance. ` 
* Or. Ref. No. 196 of 1914. 
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I, therefore, under section 438, Criminal Procedure Code report 
the case tothe High Court with the recommendation that the 
finding of the Joint Magistrate be reversed and that Musammat™ 
Mahaginia be awarded maintenance at the rate of Rs. 3-0-0 monthly 
for the two children. Ram Charan’s pay is Rs, 7-0-0 but I suppose 
like most other Railway servants he has the opportunity of 
earning more. 


Mohammad Yusuf, for the applicant. 
Pearey Lal Banerji, for the opposite party. 
The following judgment was delivered by 


CHAMIER, J.—Musammat Mahaginia applied to the Joint 
Magistrate of Allahabad under section 488 of the Code of Crimi- 
nal Procedure for an order directing one Ram Charan to provide 
for the maintenance of her child aged three years and_ also 
for a child about to be born, alleging that Ram Charan was their 
father. Mahaginia has since been delivered of a second child. 
The Joint Magistrate rejected her petition. She then applied 
to the District Magistrate who examined several more witnesses 
and has sent the case to this Court with a recommendation that 
the finding of the Joint Magistrate be reversed and that Mahaginia 
be awarded maintenance at the rate of Rs. 3 per mensem for her 
two children against Ram Charan. The District Magistrate’s 
recommendation cannot be accepted in its entirety ; for it appears 
to me that he had no power to take evidence under section 438, 
Code of Criminal Procedure and if he had power to take evidence 
it was only for the purpose of a recommendation to this Court and 
I cannot upon it proceed to award maintenance for the children, 
But it is quite clear that more evidence might and ought to have 
been produced before the Joint Magistrate, and the proceedings 
of the District Magistrate afford more than sufficient justification 
for an order fora further enquiry. I set aside the order of the 
Jojnt Magistrate and direct that the case be re-heard by him, 


Recommendation not accepted. 
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BIRBAL (Defendant) ‘ O1vin 
Versus ° 1913 
KISHORI LAL (Plaintif).* April, 9. 


Principal and agont— Property purchased by the agent with principal’s money Bee i 
— Liability of the agent to account—-Joining of a third person as a vendec. aes 


When an agent uses a debt dua to hiy principa! in order to obtain valuable 
property for himself he in fact realises that debt for and on behalf of 
his principal and is liable to account for the same to the principal. It is of 
no consequence in the transaction for the sale of the property that a third 

`- person was joined with him as a vendee. 

SECOND APPEAL from a decree of C. E. Guiterman, Esq., Second 
Additional Judge of Aligarh, confirming a decree of Maulvi 
Shamsuddin Khan, Munsif of Havali. ` 


Suit for account; 
The court of first instance decreed the claim. 


The lower appellate court confirmed the decree. 


Defendant appealed. 


M. L. Agarwala and Gobind Prasad, for the appellant. 
Satish Chandra Banerji, for the respondent. 
The judgment of the Court was delivered by 


PIGGOTT, J.—In disposing of this Second Appeal we are bound Piggott, J. 
by ¢he findings of fact recorded by the lower appellate court. 
We take it then that in the month of July, 1907, Tilok was 
the agent of a zamindar, named Tara Chand. There was a 
person named Hanuman Prasad, who was indebted to Tara Chand 
to the extent of Rs. 416-4-0 on two items of account. One of these 
was a small sum due on account of costs of a certain decree, 
The other item was one of Rs. 390-4-0 due on account of arrears of 
revenue which had been paid by Tara Chand on behalf of Hanuman 
Prasad, Tara Chand being lambardar. Under these circumstances 
on the 6th of July, 1907, Tilok joining with himself his cousin, 
Chhiddu, Lal, entered into a contract of sale with Hanuman Prasad. 
By this contract the latter purported to transfer certain immove. 

*8, A. No. 338 of 1918, 
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able property to Tilok and Chhiddu Lal and covenanted that a 
sum of Rs. 416-4-0 out of the consideration was to „be left with 
the vendees to pay off a debt due from Hanuman Prasad to 
Tara Chand. The present suit is one against Tilok after 
the termination of the agency to recover from him this sum of 
Rg. 416-4-0 as also other items realised by him as Aarinda which 
are not now in dispute. The contentions before us in appeal are 
that the suit will not lie against Tilok alone and that no decree 
at all can be passed against him, because there was no privity of 
contract as between Tara Chand and Tilok in respect of the sale 
of July the 6th, 1907. It seems to us that the courts below have 
taken a correct view. When an agent uses a debt due to his 
principal in order to obtain valuable property for himself he in fact 
realises that debt for and on behalfof his principal and is liable 
to account for the same. It seems tous of no consequence that 
Chhiddu Lal was joined with Tilok in this transaction. The money 
representing the debt of Rs. 416-4-o virtually came into the posses- 
sion and control of Tilok and as a matter of fact he tendered evi- 
dence, though it has not been believed in the courts below, to prove 
that he alone actually paid this money to Tara Chand. We dismiss 
this appeal with costs. . 
Appeal disinissed. 
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z HARNARAIN 
VEVSUS $ 
RAMJI DAS.* 
Code of Criminal Procedure (det F of 1898), “sedin 568—First offender—Criminal 
misappropriation and cheating in all their forms— Constructions of Statute. 


The words ‘‘dishonest misappropriation ” and ‘‘cheating”’ in section 
562 of the Code of Criminal Procedure apply to and cover the offences of 
criminal misappropriation and cheating respectively in all their forms, 


The words of a Statute should be given an extended meaning of which 
they are reasonably susceptible when a restricted meaning would reduce 
those words to a mere sSurplusage, 

CRIMINAL REFERENCE made by G. B. Lambert, Esq., District 
Magistrate of Bijnor. 

Harnarain made a complaint against Ramji Das, of the 
offence of cheating under section 420, Indian Penal Code. The 
Magistrate convicted Ramji Das of the offence, but applying 
the provisions of section 562 of the Code of Criminal Procedure 
directed that Ramji Das be released on his executing a personal 
bond in the sum of Rs. 1,000, with two sureties in Rs. 500 each, 
for keeping the peace and being of good behaviour for a period 
of one year. The District Magistrate being of opinion that the 
order of the Magistrate was illegal referred the matter to the High 
Court.. He made the following order of reference, f 


“« Under section 438 of the Criminal Procedure Code I have the 
honour to submit the records of King-Emperor v. Ramji Das 
alias Buddhu in which the Joint Magistrate convicted the accused 
under section 420 of the Indian Penal Code and applied the provi- 
sions of section 562 of the Code of Criminal Procedure. Though 
the point is to some extent debateable, it seems to me that section 
562 of the Code of Criminal Procedure was never intended to be 
applied to offences under section 420 of the Indian Penal Code 
and that the sentence is, therefore, illegal. It would also be ‘useful 
to have „the scope of section 562 of the Criminal Procedure Code 
defined as the question of its admissibility not infrequently arises 
in particular cases, 

* Cr. Ref. No. 198 of 1914, 
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CruanaL The opening words of section 562 distinguish theft from theft 
1914 in a building and one would naturally suppose that any further 
Hiswantiy offences specifically named would refer to particular sections of 


the Indian Penal Code and not to groups of offences under a 
general name. It will probably be conceded that section 562 of 
the Criminal Procedure Code cannot be applied to either sections 
381 or 382 of the Indian Penal Code. Both theft and theft ina 
building are punishable with more than two years’ imprisonment 
and would not fall within that part of section 562 of the Criminal 
Procedure Code which says “any other offence punishable with 
not more than two years’ imprisonment.” 


v. 
RAMJI DAs 


On the other hand, the next two offences referred to specifically 
by section 562 of the Code of Criminal Procedure are “ dishonest 
misappropriation ” and “ cheating.” 


Yet section 403 is punishable with only two years’ imprisonment 
and section 417 of the Indian Penal Code is punishable with only 
one. Is the reference to dishonest misappropriation intended to 
cover section 404 of the Indian Penal Code as well as section 403 
and is “ cheating” intended to cover not only section 417 of the 
Indian Penal Code but sections 418 to 420 also? It seems to me 
that the offences intended were those dealt with in section 403 
and 417 only. 

The applicant was not represented. 


M. L. Agarwala, for the opposite party, submitted that “cheating” 
in section 562 includes both ordinary cheating under section 417 
and cheating of a graver nature. The words “punishable with 
not more than two years’ imprisonment” refer to any other offence 
and not to the offences specially named in the earlier portion of 
the section. If these words had intended to.refer to all the 
offences specifically mentioned, then it was quite useless to enu- 
merate those offences and the general words would have been 
quite enough. i 


The following judgment was delivered by 


Piggoti, J. PIGGOTT, J.—I am clearly of opinion that the words “ dishonest 
misappropriation ” in section 562 of the Code of Criminal Procedure 
apply to the offence of criminal misappropriation in all its forms, 
as well as under section 403 ofthe Indian Penal Code. Similarly 
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the word “ cheating ” in the same section covers the offence of 
cheating in all its forms and is intended to include offences 
punishable under sections 418,419 and 420 as well as under section 
417 of the Indian Penal Code. Otherwise the words in question 
are mere surplusage, the case of offences punishable under sections 
403 and 417 ofthe Indian Penal Code being sufficiently covered 
by the provisions which follow with regard to all offences punish- 
able “ with not more than two years” imprisonment.” The argu- 
ment to the contrary based on the distinct specification of the offences 
of “theft” and“ theft in a building ” does not impress me, the maxi- 
mum period of imprisonment under sections 379 and 530 of the 
Indian Penal Code being in each case more than two years. No 
doubt the word “ theft” means simple theft and covers section 379 
of the Indian Penal Code only, but it dos not follow that the words 
“cheating ” and “dishonest misappropriation” have a similarly 
restricted meaning. I would prefer to give to the words of a 
Statute an extended meaning of which they are reasonably 
susceptible, rather than interpret their meaning as restricted by 
context, when such restriction would reduce them to mere surplus- 
age. Let the record be returned. 
M. L. N. Record returned. 


KING-EMPEROR 
versus 


NANHUA.*® 
Gode of Criminal Procedure (Act V of 1908), sections 350, 628—Transter of cases from 
one court to another—KEcidenece recorded by the first court— detion faken on that 
avidence by second courl—No prejudice to the accused, effect of. 

Seqtion 350 of the Code of Criminal Proceduro is not limited to cases in 
which one Magistrate succeeda another in office but applies to all cases 
transferred under section 528 Criminal Proeedure Code from ihe file of one 
Magistrate to that of another. Au order of commituent for trial to the Court 
of Sessions passed by the Magistrate to whose sourt the ease has heen 
transferred on the evidenee recorded hy the Magistrate from whose eourt | it 
was 80 transferred should not be interfered with particularly where no 
possible question of prejudiee to the aceused person could arise. 

Queon-Empress Y. Bashir Khan, 1, L. R , 14 All, 348, distinguished; £, v, 
Angan, [1889] A. W. N., 130, not followed, Mahesh Chandra Saha v. Emperor 


I, L. R , 85 Cal., 457, and Palamandy Goundan v. Emperor, 1. L. R., 32 Mad., 
218, followed. 


*Or. Ref. No. 127 of 1914. 
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CRIMINAL REFERENCE made by L. Marshall, Esq., Sessions 
Judge of Budaun. 


R. Malcomson (Assistant Government Advocate), for the Crown. 
The opposite party was not represented. 


+ The following judgment was delivered by 

PIGGOTT, J.—This is a reference by the Sessions Judge of 
Budaun asking this Court to quash a commitment for trial to his 
court by a first class Magistrate of that district. The learned 
Sessions Judge is of opinion that the order of commitment was 
made without jurisdiction and is consequently bad in law. It 
appears that the case was one in which action was first taken 
in respect of an alleged offence under section 324 of the Indian 
Penal Code. It was before a Bench of Magistrates exercising 
second class powers and not empowered to commit an accused 
person for trial to the Sessions. The District Magistrate, acting 
under section 528 of the Code of Criminal Procedure, trans- 
ferred the case to a Magistrate of the first class. The latter, 
acting on the evidence which had already been recorded by 
the Bench of Magistrates, framed a charge under section 326 
of the Indian Penal Code and passed an order committing 
the accused for trial to the Court of Sessions, It does not appear 
that the accused demanded to have the witnesses, or any of 
them, re-summoned and re-heard; the presumption is that they 
did not. The order complained, of is an order of commit- 
ment, and it seems to me at least open to question whether the 
Sessions Judge had any concern with the nature of the evidence- 


` on the strength of which the committing Magistrate had seen fit 


to pass the order. It certainly could not be said that the order 
was without jurisdiction after the committing Magistrate had 
become duly seized of the case in consequence of the order under 
section 528 of the Code of Criminal Procedure. The Sessions 
Judge says that the provisions of section 350 would not override 
those of section 208 of the Criminal Procedure Code; but with this 
general proposition I am unable toagree. In any case section 350 of 
the Criminal Procedure Code undoubtedly applies to a Magistrate 
“succeeding” within the meaning of that section, who may act 
upon the evidence recorded by his predecessor, and his action 
may take the form of framing a charge and co mmitting the accused 
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for trial. It has, however, been doubted whether section 350 of the 
Code of Criminal Procedure applies at all to cases which have been 
transferred from one court to another under section 528 of the Code 
of Criminal Procedure. In Q.-E. v. Bashir Khan (1), a Judge of 
this Court seems to have assumed that for a Magistrate to proceed 
after an order of transfer upon the evidence which he found already, 
on the record was at least an irregularity. In that case, how- 
ever, it was distinctly held that the aecused had been prejudiced 
by the course adopted by the Magistrate to whom the case had 
been transferred. In the present case, assuming that the evidence 
on the record, if true, does disclose the commission of an offence 
punishable under section 326 of the Indian Penal Code, it does 
not seem to me that the accused can be said to have been in any 
way prejudiced. The evidence will have to be taken before the 
Court of Sessions and the accused willhave every opportunity of 
cross-examining the witnesses for the prosecution before that 
court pronounces upon his guilt or innocence. There is one case 
of this Court which has been referred to by the learned Sessions 
Judge, namely, Q.. E. v. Angnu (2),in which the view was taken 
that the provisions of section 350 of the Criminal Procedure Code 
would not apply at all to a case which came before another court 
under an order of transfer. This case, however, has recently been 
considered by a Bench of the Calcutta High Court in Mahesh 
Chandra Saha v. Emperor (3), where the Allahabad ruling was 
dissented from, and it was expressly laid down that section 350 
of the Criminal Procedure Code is not limited to cases in which 
Magistrates succeed each other in their offices, but applies also to 
all cases transferred from the file of one Magistrate to that of 
another under section 528 of the Criminal Procedure Code. This 
case has been followed in Palaniandy Goundan v. Emperor {(4), 
where stress is laid upon the use of the word “therein?” in section 
350 aforesaid. I am content to follow these rulings, more parti- 
cularly in a case like the present where, as I have already pointed 
out, no possible question of prejudice to the accused person can 
be said to arise. I accordingly decline to accede to the reference 
of the learned Sessions Judge and order the record to be returned. 
i Commitinent upheld. 
(1) [18924 L. J. R., 14 AIL, 848, (2) [1889] A. W. N. 1889, p. 130. 
(8) [1968] I. t. R., 35 Cal. 457. (4) [1908] L L. R., 32, Mad., 218. 
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HAR NARAIN (Defendant) 
VEYSUS 
HAR PRASAD AND OTHERS (Plaintiffs). * - 


RIOHARDS, Priority—Mortgage made by mortgagor— Money left wiih mortgagee to redeem prior 


BANERJI, J. 


usufructuary mor(gage— Whether prior mortgage kept alive—Intention— Presumption. 


When a mortgagor in making a subsequent mortgage of the property, 
over which there was a prior mortgage, left¢with,the subsequent mortgages, 
out of the consideration of his mortgage a portion of the money for the 
payment of the prior mortgage and it was redeemed by the subsequent 
mortgagee. Held that the question, whether the prior mortgage was kept 
alive for the benefit of the subsequent transferee of the property who 
discharged it, was a question of intention and in the absence of clear and 
express evidence the persumption would be that the intention was to 
keep up the prior mortgage for the benefit of the transferee. 

SECOND APPEAL against a decree of Pandit Girraj Kishor 
Datt, Judge of the Court of Small Causes of Agra, (exercising the 
powers of the Subordinate Judge) confirming a decree of Babu 
Gauri Prasad, Munsif of Mahaban. 


Suit for sale upon mortgage. 


The mortgage in suit was executed by the mortgagor Mauji Ram 
in 1872 in favour of Thakur Das, who was represented, by the plain- 
tiffs. In 1891 the mortgagor made another mortgage of the same 
property to one, Janki Prasad leaving some money with the mort- 
gagee to pay off an earlier usufructuary mortgage of 1866 in favour 
of one Manohar Lal. Janki Prasad paid Rs. 100, to Manohar Lal 
and possession of the property was made over to the mortgagor, 
Subsequently Janki Prasad brought a suit for sale upon his mort- 
gage, obtained a decree and sold the property which was pur- 
chased by the defendant-appellant. The defendant defended the 
suit on the ground among others that he had a prior right to that 
of the plaintiffs for the sum of Rs. 100, paid by Janki Prasad, to 
Manohar Lal. The courts below over-ruled this contention and 
decreed the suit. 


Defendant appealed ° 
* 8. A. 1826 of 1912, 
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Sham Krishna Dar, for the appellants:—The only question ts Civil 
whether the defendant had a prior right to that of the plaintiffs. 1914 
The question is only one of intention. If the parties intended to Har NARAIN 
keep alive the earlier mortgage the man who paid it up will have 
a'prior right. The presumption always is that the mortgagee 
intends to keep alive the security. The only case in point is the’ 
case of . 

Baldso Prasad v. Uman Shanker, [1907] 6 A. L. J. R., 987. 


HAR PRASAD 


_ That was a case of usufructuary mortgage like the present case. 
Also cited 
Mamraj v. Banji Lal, [1909] 7 A. L. J. B., 15. 
[BANERJI, J., cited I. L. R., 33 All., 101.] 


` Benode Behari, for the respondents, was not called upon. 
The judgment of the Court was delivered by 


BANERJI, J.—The only question in this appeal which arises Banerji, J. 
out of a suit for sale upon a mortgage is whether the appellant has 
_ priority over the plaintiffs. The mortgage in favour of the 
plaintiffs predecessor-in-title was made on the 4th of July, 1872. 
In 1891 the mortgagor executed a simple mortgage in favour of 
one Janki Prasad for Rs. 116. The property hypothecated in 
that mortgage was the property comprised in the earlier mortgage 
of 1872 and some other property. Out of, the consideration for the 
mortgage of 1891 Rs, 100 was left in the hands of Janki Prasad, 
for payment of a still prior usufructuary mortgage of 1866. This 
mortgage was discharged out of the consideration for the mortgage 
of 1891° Janki Prasad brought a suit upon his mortgage, obtained 
a decree and in execution thereof caused the property mortgaged 
to him ta be sold and the appellant, Har Narain purchased it. He 
contends that he has priority over the plaintiffs by reason of 
Janki Prasad, having discharged the earlier mortgage of 1866, It 
has been held by this Court in several cases and also by their 
Lordships of the Privy Council that the question in a matter of 
this kind is one of intention, z. ¢., whether it was the intention of 
the parties that the prior mortgage should be kept alive for the 
benefit of the subsequent transferee of the property who discharged 
it. In the absence of clear and express evidence the presumption ° 
will be that the intention was to keep up the prior mortgage for 
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Civil the benefit of the transferee. In the present case, however, it 

1914 seems to us that the intention so far from being that of keeping 
Har Narary Up the prior mortgage, was to extinguish it. The prior mortgage 
of 1866 was a usufructuary mortgage. Janki Prasad, took a 
simple mortgage which included other property and as soon as 
‘the prior mortgagee was paid up the mortgagor and not Janki 
Prasad took possession of the mortgaged property so that it 
cannot be said that he stepped into the shoes of the prior usufructu- 
ary mortgagees, Under these circumstances the appellant is not 
entitled to claim priority over the plaintiffs and this appeal must 
fail. We accordingly dismiss it with costs. We extend the time 


v. 
HAR PRASAD 
Banerji, J. 


for payment to six months from this date. 
M. L, N. Appeal dismissed, 
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BAKHTAWAR BEGAM Dee) February, $ 
VEFSUS Lord SHAW, 

x Lord 
HUSAINI KHANAM AND ANOTHER (Plaintiffs). TOA; 
E. AMEER 
Limitation Act (dot XV of 1877), Sched. 8., Art. 148 —Usufruoiuary mortgage— BigM Ali. 
of rcdemplion within the stipulated ime—Agreement of parlies—Suit for redomption 


—Construction. 


Ordinarily, and in the absence of a special condition entitling the mort- 
gagor to redeem during the term for which the mortgage is created, the 
right of redemption can only arise on the expiration of the specified 
period. But there is nothing in law to prevent the parties from mak- 
ing a provision, which is usually tothe advantage of the mortgagor, that 
the mortgagor may discharge the debt within the specified period and take 
back the property. È 

On January 6, 1830, a mortgagor executed a usufructuary mortgage by way 
of conditional sale of eertain villages, and the mortgagee executed a con- 
temporanaous agreement covenanting that the sale would be cancelled 
on payment of the ‘amount of consideration in nine years. The actual con- 
tracts had been Jost. On January 6, 1899, a suit for redemption was brought 
by the plaintiffs-mortgagors, who in their plaint alleged that the terms of 
the mortgage as agreed wore that whenever the mortgage-money would be 
satisfied out of the usufruct or paid by the mortgagor, before or after the 
stipulated time, the mortgaged property would be redeemed, and that the 
whole of the mortgage-debt and interest had been realised out of the 

*usufruct by September 4, 1838. 

Heid, reversing the High Court, that it was nota case of construction 
ota clause or condition in the contract, but was one of a distinct allega- 
tion of fact on which the right to recover possession was founded ; that 

` the right to recover possession accrued on September 4, 1838, from 
which date the limitation period of sixty years as provided by Art. 148, 
Sched. 3 of the Indian Limitation Aot, 1877, began to run ; and that 


the suit was barred. A 
Fage pas v. Husain Khan, 4 A. L. J. R., 375 B.C. I. L. R., 29 
. 471, reversed. 


Two CONSOLIDATED APPEALS from a judgment and decree of 
the High Court at Allahabad, reversing a judgment and decree of 
. the Court of the Subordinate Judge of Cawnpore. 


BaKHTAWAR 
BEGAM 
v 
Husaly1 
Kanan 


PRIVY COUNCIL [À. L. Í. BR 


The suit giving rise to these appeals was instituted by Husaini 
Khanam and others deriving title from her, for the redemption of 
a mortgage, dated January 6, 1830. The plaintiffs by their plaint 
alleged that the terms of the mortgage as agreed were that the 
mortgagee should remain in possession and apply the usufruct, 
after deducting the Government revenue, interest and expenses 
connected with the collections, „towards the mortgage-debt, and 
that whenever the mortgage-money would be satisfied (out of the 
usufruct) or paid (by the mortgagors) before or after the stipulat- 
ed time the mortgaged property should be redeemed and, also that 
the whole debt was satisfied in 1245 Fasli (September 1837 
—gth September 1838). 

The original mortgage deed was not forthcoming but it appear- 
ed from mutation proceedings of the Collector’s Court in 1830 
that the mortgage was by way of conditional sale of twelve villages 
with possession to the mortgagees, who executed a contemporane- 
ous agreement in favour of the mortgagors Fateh Ali and Amir Ali 
that the sale would be cancelled on payment of the amount of 
consideration in nine years. 

The mortgagee’s interest passed to Mirza Ali Husain, one of 
the defendants, who died pendente liie and was represented in these 
appeals by Bakhtawar Begam. [In 1867 Mirza Ali Husain mort- 
gaged to Prag Narain five of the said twelve villages, and in 1872 
this mortgage was finally foreciosed. Prag Narainjobtained pos- 
session of the said five villages and endowed the same to the ser- 
vice of an idol, which was made a defendant in the suit and was 
represented in the second appeal by Jamna Narain. ° 

The main defences were that Husaini Khanam was not the 
daughter of Fateh Ali to whom the mortgagor's iuterest m the 
mortgaged villages passed on the death of his co-mortgagor, Aman 
Ali, and that the suit was barred by limitation. 

The Subordinate Judge found that Husaini Begam failed to 
prove that she was the daughter of Fateh Ali, and held that the 
claim, so far as it related to the five villages in possession of the 
idol, was barred by twelve years’ limitation either under Art. 134 
or Art .144 of Sched. 2 of the Limitation Act, 1877, and that, in su 
far as it related to the remaining seven villages, it was barred by 
sixty years’ limitation under Art. 148 of the said Schedule, as the 
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period of limitation must be held to run from the date of the 
mortgage, viz., January 6, 1830. He accordingly passed a decree 
dismissing the suit with costs. 


The High Court, on appeal found that Husaini Khanam was 
the davghter of Fateh Ali, and held that the agreement of the 
parties to the mortgage was that the advance made by the mbrt- 
gagee was to be left outstanding fora period of nine years, within 
which the mortgagee could not foreclose, nor could the mortgagor 
redeem the mortgage ; and that consequently sixty years’ period 
of limitation under Art. 148 began to run from January 6, 1839, and 
the suit was not barred under it. But with regard to the five 
villages the High Court held that Art. 134 applied, and that the 
claim to redeem them could not be sustained. The case was ac- 
cordingly remanded to the lower court for inquiries and account, 
‘and subsequently a formal decree was made allowing the claim 
for redemption in respect of seven villages and dismissing it in 
respect of the remaining five. Fora full report of the judgment 
see 

Husaini Khanam v. Husain Khan, [1907] 4 A. L. J. R, 375, 
S.c. I. L. R. 29 All., 471. 

The mortgagee-defendant appealed to His Majesty in Council! 
as to seven Villages, and the plaintiff Husaini Khanam, as to the 
remaining five villages. 


De Gruyther, X. C., and B. Dube, for Bakhtawar Begam :—The 
contemporaneous agreement executed by the mortgagee shows that 
the mortgagors were entitled to redeem the mortgage within nine 
years. Again the plaint alleges that the agreement between the 
parties was that the mortgagors could pay off the mortgage-debt 
before or after the stipulated period of nine years and that as a 
matter of fact the whole debt with interest was repaid by September 
4, 1838. The right to redeem accrued on that date and the sixty 
years period of limitation allowed by art. 148 of Sched. 2 of the 
Limitation Act, 1877,expired before the institution of the suit 
on January 6, 1899. The whole suit is, therefore, barred. 

The suit was instituted after the Transfer of Property Act 
(IV of 1882) was passed, and the principle embodied in S. 62 of 
that Act should be applied, According to that principle the’ 
mortgagors became entitled to recover possession on September 
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4, 1838, from which date the period of limitation began to run. 
Having regard to sections 50 and 54(c)of the Code of Civil 
Procedure, 1882, and secs. 4 of the Limitation Act 1877, the 
Subordinate Judge ought to have rejected the plaint as the suit 
appeared from the statement therein to be barred under Art. 148. 
Under section 54 (¢) the Court was bound to reject the plaint 
before calling upon the defendants to make their defence. 


Sir Erle Richards, K. C., and Ross, K. C., for Husaini Khanam 
and another :—An objection that under section 54 (c) of the Code 
of Civil Procedure, 1882, the suit appears from the statement 
in the plaint-to be barred, or that under section 50 of the Code 
a plaint does not show any cause of action, should have been 
taken at the earliest opportunity before trial in the court of 
first instance. Where there is an appeal froma decision on the 
merits the appellate cannot dismiss the suit simply on the 
ground that the plaint discloses no cause of action: 


Woodroffe and Ameer Ali on Civil Procedure Code, (1908 a 
p. 692. 

Both Courts in India have found that the contract between 
the parties is set forth in the mutation proceedings of the Collec- 
tor’s Court in 1830, which show that the sale would be cancelled 
on payment of the consideration money in nine years. The contract 
so evidenced cannot be varied by statements in the plaint. The 
mortgagee could not foreclose within that period. In the absence 
of any stipulation to the contrary the right to redeem and the 
right to foreclose must be regarded as co-extensive and a suit to 
redeem within the specified time would, therefore, have ‘been 
premature : i 

Vadiuy. Vadju, [1880] I. L. R., 6 Bom., 22. n 


No right to redeem accrued until January 6, 1839 and con- 
sequently the suit was not barred under Art. 148 of Sched. 2 of the 
Limitation Act 1877. 


O, Gorman for Jamna Narain, was not heard. 


De Gruyther K. C., replied referring to the Indian my idcnee 
-Act (1 of 1872), sections 63 and 65. 


The judgment of their Lordships was delivered by | 
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MR. AMEER ALI.—The suit which has given rise to these con- 
sulidated appeals from a decree and judgment of the High Court 
of Allahabad was instituted by. the plaintiff-respondent in the 
Court of the Subordinate Judge of Cawnpore for the redemption 
of a mortgage executed so long ago as the 6th of January, 1830. 
The suit was brought on the 6th of January, 1899, and the only 
and vital question presented at the Bar for determination in this 
case is whether the claim is barred by the Statute of Limitation 
(Indian Act XV of 1877). 


The plaintiff, Husaini Khanam alleges that on the 6th of 
January, 1830, her father, Aga Fateh Ali, in conjunction with 
another relative, named Aman Ali, executed a mortgage by wav 
of conditional sale in respect of 12 villages lying within the district 
of Cawnpore in favour of one Ata Ullah Khan, since deceased. 
The other plaintiffs are persons who have acquired title from 
Husaini Khanam. The principal defendant in the action was one 
Ali Husain Khan, who was the representative of Ata Ullah. He 
died since the decision by the High Court in the appeal from the 
decree of the Subordinate Judge, and he is now represented by his 
widow, Bakhtawar Begam, the appellant. The remaining defen- 
dants are assignees of interests created by the original mortgagee 
or his representatives in the mortgaged premises. 

The mortgage-deed is not forthcoming, but both the courts in 
India have found that the contract between the parties to the 
transaction is, for all material purposes, substantially set forth in 
the proceeding of the Collector's Court, dated the 18th of Septem- 
ber,°1830, on an application for mutation of names in the Revenue 
Register. f 

The contract of mortgage by conditional sale is a form of 
security recognised throughout India, and its incidents have been 
embodied in s. 58 of Act IV of 1882 (the Transfer of Property 
Act), The form it usually takes is for the mortgagor to execute a 
deed of sale in respect of the mortgaged property in favour of the 
mortgagee who on his side executes an agreement covenanting 
that on the liquidation of the debt according to the terms of the 
contract, the sale would be cancelled, and he would re-convey the 
property to the mortgagor. On the breach of the condition relat? 
ing to repayment the contract executes itself, and the transaction 
becomes one of absolute sale. 
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The proceeding which contains the contract in this case is set 
out in full in the judgment of the High Court. The only material 
part to which their Lordships need refer is the clause relating to 
repayment, which runs as follows:— 


‘‘ On being asked Sital Prashad, attorney of Ataullah Khan, stated that. 
his client bad exeouted and made over to Mirza Aman Ali and Fateh Ali an agree- 
ment to the effect that the sale would be cancelled on payment of the amount of 
consideration in nine years and that, therefore, the sale was not an absolute but 
a conditional sale,” 


The period of limitation under the Indian Statute for suits for 
redemption or for recovery of possession of mortgaged`property is 
sixty years from the date of the accrual of the right to redeem or 
to recover possession (Art. 148, Sched. II., Act XV of 1877). The 
Subordinate Judge was of opinion that limitation began to run 
from the date of the contract, and accordingly held that the suit 
was barred. The High Court of Allahabad on appeal have taken 
a different view. The learned Judges considered inter alia that the 
right to redeem in respect of the seven villages which were in the 
possession of the mortgagee’s representatives accrued only on the 
expiration of the period of nine years for which the contract was 
made, but that-as regards the five -villages which *had been trans- 
ferred by the mortgagee to third parties the claim was barred. 
They accordingly decreed’ the plaintiffs’ claim in respect of seven 
villages and dismissed it with regard to’'the rest, 


The defendants have appealed from the first part of the High 


Court decree, against which there is a cross-appeal on the part of 
the plaintiffs, a l 


The first question to determine is whether the plaintiffs? right 
to redeem is affected by 60 years’ limitation, for in that case her 
claim must fail iz toto. _The learned Judges dealing with this 


point give expression to their opinion in the following passage in 
their judgment :— 


STL the meaning of this contemporaneous agreement was that the mort- 


gagors might redeem at any time within the period of nine years, the plaintiffs’ 
If, on the other hand, the intention of the 


elaim is barred by limitation, 
parties was that the debt should remain outstanding for 
certain, thén the right to redeém only accrued at the expi 
Ordinarily, a mortgagor cannot, ‘before: the time limited 
mortgagee expires, take proceedings to redee 
was the agreement of the parties that the mor 


a period of nine years 
ration of that*period, 
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tgage should, during the interven- 
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ing time, remain as security for the money advanced, and therefore it is not 
competent for either party to disturb that relation.’ 

And they refer to a number of cases in support of their con- 
clusion. Ordinarily and in the absence of a special condition 
entitling the mortgagor to redeem during the term for which the 
mortgage is created, the right of redemption can only arise on the 
expiration of the specified period. But there is nothing in law to 
prevent the parties from making a provision that the mortgagor 
may discharge the debt within the specified period and take back 
the property. Such a provision is usually to the advantage of 
the mortgagor. In the present case had the matter depended 
only on the construction of the contract as given in the proceed- 
ing of the Collector, much might besaid in support of the High 
Courts’ conclusions. The expression that “the sale would be 
cancelled on payment ofthe consideration in nine years” is certain- 


ly ambiguous. 


But here the plaintiffs’ case is that the mortgagors were entitled 
to recover the property within the period of nine years on the 


liquidation of the debt with the usufruct of the property. In 
the second paragraph of the plaint the plaintiffs state as follows :— 


‘The terms of the mortgage as agreed were that the mortgagee should 
remain in possession of the said mortgaged villages . . . that the amount of 
profits, if any, which shall remain after paying the Government revenue, interest, 
and pay of the persons making the collections would be owned by the mortgagors 
and applied in the payment of the principal, and that whenever the mortgage 
money would be satisfied (out of the usufract) or paid (by the mortgagors) 
before or after the stipulated time the mortgaged property should be redeemed,” 

And the fact is emphasised in paragraph 8, which is in these 
terms :-— 

ft The whole amount of the principal mortgage money with interest 
mentioned in the mortgage-deed was paid up at the end of the year 1245 Fasli 
‘according to the account which is annexed to this plaint and forms part of it. 
No portion of the mortgage money. interest or any other demand is now due j 
on the other hand, there is a surplus amount due to the plaintiffs.’ 


In their Lordships’ judgment this is not a case of a wrong con- 
truction of a clause or condition in the contract. It is a distinct 
allegation of fact on which the right to recover possession is 
founded. , But the matter does not rest there. The plaintiffs 
produced with the plaint a statement of accounts in respect of 
the 12 villages based on the settlement records to show the amounts 
realised by the mortgagee from 1830 to 1897. In this document 
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it is clearly stated that the whole debt was satisfied in 1245 Fasli 
(4th September, 1837—4th September, 1838). From that time 
the balance of the realisations by the mortgagee after deduction 
of the legitimate outgoings is treated by the plaintiffs as sums 
retained by him without any right. 


If the fact be, as the plaintiffs allege, that the mortgage-debt 
became satisfied under the contract in 1838, the right to recover 
possession accrued then, and the suit is clearly barred. 

Their Lordships are, therefore, of opinion that the decree of 
the High Court partly decreeing the plaintiffs’ claim should be set 
aside, and the suit dismissed, which will involve the dismissal 
also of.the cross-appeal. 


With regards to the costs, their Lordships think that Jamna 
Narain, who represents the original assignee of the five villages in 
respect of which the plaintiffs’ suit has been dismissed by both 
the courts in India, is entitled to the costs decreed in the court 
of the Subordinate Judge and in the High Court, and to the costs. 
of these appeals to His Majesty in Council. As regards the 
other parties, their Lordships think that the plaintiffs’ should bear 
the costs decreed against them in the first court, but that each 
of the parties should bear their respective costs of these appeals. 
and of the appeals to the High Court, including the costs incurred 
in the proceedings on remand. a 
And their Lordships will humbly advise His Majesty accord- 
ingly. 

Appeal allowed andcross-appeal dismissed. 

T. L. Wilson & Co, Solicitors for Bakhtawar Begam. 

L. C. Summerhayes & Son, Solicitors for Husaini Khanam. 

Ranken, Ford, Ford and Chester, Solicitors for Jamna Narain. 


J. M. P, 


VOL. X11) HIGH COURT 481 


HAIDRI BEGAM (Defendant) 
versus . 
GULZAR BANO (Plaintif )*. 


Court Fees Aot (FII of 1878), Schedule I, No. 1—Subjeot-matter in dispute in appeal— 
Plea of defendant that she was in possession in lieu of dower—Piea incidental—Court- 
fee not payable on amount of dower. 

In a snit for possession of property the defendant pleaded, first, that the 
plaintiff had no title and secondly, that the plaintiff could not get posses- 
sion without payment to the defendant of Rs. 80,000, the amount of dower 
due to her. The court of firat instance desreed the suit for possession, 
holding that the plaintiff was not bound to pay the dower, whatever the 
amount might be. The defendant appealed, paying court-fees on the value 
of the property. Ona reference by the Taxing Officer as to whether she 
was liable to pay court-fees on Rs. 80,600, as well, held, that the subject- 
matter in dispute in the appeal was the property of which possession was 
sought, and that the, court-fees paid was sufficient. 

STAMP REFERENCE under section 5 of the Court Fees Act. 


The facts of the case fully appear from the following order of 
reference made by the Taxing Officer: 

In this case the defendant appellant seeks that the decree of the 
court below be set aside and the suit be dismissed. The defen- 
dant-appellant is the widow of one Saiyed Kurban Husain who is 
the own brother of the plaintiff. The plaintiff claims that her 
right in certain property may be established and a declaration 
made to the effect that the defendant-appellant has no title there- 
te, and that she (the plaintiff) may be put in proprietary posses- 
sion of certain property. She also stated that if she was held 


liable tą the payment of the dower-debt due to the defendant she. 


was ready to pay the same. 

In the lower court the defendant-appellant denied the plaintiff's 
title to and possession over the property, and contended that her 
dower-debt amounted to Rs. 80,000/ and that in lieu thereof 
she was entitled to remain in possession of the entire property. 
She also alleged that as the plaintiff had not shown her readiness 
to pay the full amount of her dower-debt the suit was liable to be 
dismissed. `s 

* Stamp Reference in F, A. No. 343 of 19138, 
XII 63 R 
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The lower court decreed the suit in the plaintiffs favour, and 
did not record any finding onthe 2nd issue, v#z., “ What is the 
amount of the defendant’s dower-debt?” It, however, expressed 
an opinion in its judgment that the plaintiff was entitled to recover 
possession of the property in dispute even if the defendant’s dower- 
debt be unpaid. 

The defendant-appellant has now preferred this appeal to this 
Court and has paid a court-fee of Rs. 700--as was ‘paid by the 
plaintiff-respondent on the plaint. She seeks that the decree of 
the court below be set aside and the plaintiff-respondent’s suit be 
dismissed. 

Pleas Nos, 1, 3 and 9 of the memorandum of appeal are import- 
ant. The ist ~plea states that she is entitled to retain possession 
till her dower-debt is paid in full, and in plea No. 9g she claims to 
hold the entire property against thg plaintiff in lieu of dower, It 
is, therefore, open to question whether she is not liable to pay 
court-fee on the sum of Rs. 80,000, which she claims as the 
amount of her dower-debt. If this view is correct a further court- 
fee of Rs.615 is due from the defendant-appellant. 

The learned Counsel for the defendant-appellant maintains 
that the appellant is merely asking for the suit to be dis- 
missed, and claims no set-off. I have had an opportunity 
of hearing the learned Counsel, and I asked him whether there 
was any bar to the Bench hearing the case passing a decree modi- 
fying the decree of the lower court to this extent that the 
plaintiff be given possession and her title be upheld on condition 
that she pays Rs. 80,000-the amount of the dower-debt, as claimed 
by the defendant-appellant, to the defendant-appellant.. The 
learned Counsel admitted that such a decree was ‘possible, but 
he maintains that even ifsuch a decree be passed the defendant- 
appellant cannot execute the same ; but the defendant-appellant 
is already in possession of the property, and if she obtains such 
a decree she obtains the relief she desires as mentioned in the 
pleas raised in the memorandum of appeal. 


Schedule I, Article 1 of the Court Fees Act gives the ad valorem 
fee to be paid on the subject-matter in dispute in the case not 
only on claim but on counter-claim. I consider therefore that 
the court-fee should be paid on the yalue of this counter-claim, 
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and hold that the additional court-fee of Rs. 615 must be paid. 
As however the question is by no means free from difficulty and 
is of general importance, I refer the same to the Honourable 
Taxing Judge”. 

On the matter coming up before the Taxing Judge, 

Satish Chandra Banerji, for the defendant-appellant :—The 
question is what is the value of the sebject-matter in dispute in 
the appeal. Inthe recent case of ° 

Raghubir Prasad v. Shankar Baksh, [1913] L L. R., 86 All, 40 
it wassaid that the subject-matter in dispute would be the 
decree of the lower court. Ifthat test is applied then the proper 
court-fee is that calculated on five times the revenue of the 
property over which the lower court has awarded possession ; 
that fee has been paid on the appeal. 

A defendant is entitled to raise all kinds of pleas. The defen- 
dant resists the suit onthe ground, éafer alia, that she is entitled 
to retain possession in lieu of dower. The dispute is really about 
the property, as to whether the plaintiff is or is not entitled to 
immediate possession. 

The claim for the dower-debt is merely incidental to the real 
claim, namely, possession of the property. The case is analogous 
to a case where the plaintiff sues to eject a tenant and the latter 
pleads, inter alia, that he should not be ejected until the plaintiff 
pays for improvements made by the tenant. In such a case the 
question of improvements arises only incidentally ; the subject- 
matter of the appeal, as well as of the suit, being the property of 
which possession is sought. I rely on the cases of 

Reference under Court Fees Act, Section 6, [1899] L L. R., 23 Mad., 84, 
Shaikh Nawab Ali v. Durga, [1897] 110. C., 45, 
Abdur Rahman v. Charag Din, [1967-1908] P.R., No. 10, p. 124, Civil 

Judfment. 

The real test to be applied is, whether the appellate court can 
pass a substantive decree in favour of the appellant for the sum of 
money which is being said to be the subject-matter in dispute jn 
the appeal. The utmost that the appellant can get in this case is 
to have the suit dismissed ; nothing beyond that. She can get no 
decree, which she can execute, for the Rs. 80,000 or any portion 
thereof, - Should the court pass a decree for possession conditional 
on the plaintiff paying Rs. 80,000 or some other sum, it will be 

entirely at the plaintiffs option to pay itor not ; the defendant- 
appellant will not be able to recover it by execution of the decree. 
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The court-fee paid is, therefore, sufficient. 
The following order was passed by 


TUDBALL, J.—The isa reference by the Taxing Officer. The 
defendant-appellant is the widow of a deceased Mohammedan 
Syed Qurban Husain. The plaintiff-respondent isthe own sister 
of the deceased. She brought a suit to obtain possession of cer- 
tain property and a declaratian that the defendant had’ no title 
thereto. She added that if she were held liable for payment of any 
dower-debt due to the defendant she was ready to pay the same, 
In the court below the defendant-appellant denied the plaintiffs 
title to the property and further contended that her own dower-debt 
amounted to Rs. 80,000 and that she was entitled to remain in 
possession of the entire property at least until her dower-debt had 
been satisfied. The court of first instance decreed the plaintiffs 
suit. Itdid not go into the question of the amount of the defen- 
dant’s dower being of opinion that the plaintiff was entitled to re- 
cover possession even if the dower-debts remained unpaid. The 
defendant-appellant has now preferred this appeal paying court- 
fee equal in amount to that paid by the plaintiff in the lower court. 
She raises the same pleas and the question before me is whether 
sheis liable to pay court-fee on the sum of Rs. 80,000, which 
she claims as the amount of her dower-debt. The question is 
what is the value or amount ofthe subject-matter in dispute in this 
appeal. It is suggested that it is not only the property in dispute 
but also the dower-debt claimed by the appellant. It is perfectly 
true that it is open to this Court to grant a decree to the plaintiff 
conditional on payment of whatever may be found dueto the 
defendant as her dower-debt. But even in that case it will not be 
a decree which the defendant-appellant would be able to put into 
execution, so as to enable her to recover her debt. It would be mere- 
ly an attachment of a condition to the decree for possession. Of 
course it may also be that the Court might dismiss the claim of the 
plaintiff j» ¢ofo or it might uphold the decree of the court below. 
In any view it seems to me impossible to hold that the amount 
or value of the subject-matter of this appeal is anything more 
than the value of the property which the plaintiff is seeking to 
recover and possession of which the defendant is seeking to retain. 
The same considerations do not operate in this instance as would 
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operate if the plaintiff had appealed against a decree for possession 
conditional on payment of a large sum. I am, therefore, of opinion 
that the court-fee already paid is sufficient. 

B.K. N. 


LAL SINGH AND OTHERS (Plaintiffs) 
Versus 
THE COLLECTOR OF ETAH (Defendant).* 
Couri of Wards Act (III of 1899, U. P.), section 48—Proporty attached by Couri of 
Wards in execution of decr ee— Whether property of the Ward— Notice. 


Where the Court of Wards acting on behalf of a Ward puts a decree in 
execution and-attaches certain property as the property of the Ward's 
judgment-debtor and certain persons object to the attachment and bring a 
suit for deolaration of their right without giving the Court of Warda two 
months’ notice required by section 48, Act JII of 1898, U. P., held that 
the suit does not relate to the person or property of the Ward and no 
notiee is necessary. 

SECOND APPEAL from a decree of A. Sabonadiere, Esq., District 


Judge, Aligarh, confirming a decree of Babu Kunwar Sen, Assistant 
Judge. 

Suit for declaration of right. 

The property of Raja Surajpal Singh was placed under the 
superintendence of the Court of Wards. This property included a 
simple money decree obtained by the ancestor of the said Ward 
against the father of the plaintiffs. The Court of Wards put the 
decree, in execution and attached certain property which the 
appellants claimed to be their separate property, with which the 
judgment-debtor had nothing to do. Their objection having been 
over-ruled by the execution court they brought this suit for a dec- 
laration that the property in question belonged to them and was 
not liable to attachment and sale. The Court of Wards, among 
other pleas, defended the suit on the ground that notice under sec- 
tion 48 of the U. P. Court of Wards Act (III of 1899, U. P.) had 
not been *given. The courts below dismissed the suit upon that ° 


ground alone. 
*8. A No. 223 of 1913 
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Plaintiffs appealed. 

Satish Chandra Banerjt, for the appellants:—Section 48 of the 
Court of Wards Act does not apply inasmuch as the property to 
which the suit relates is the village attached, and that con- 
fessedly is not the property of the Ward. That section bars only 
those suits which relate to the person or the property of the 
Ward. The decree no doubt is the property of the Ward but the 
plaintiff does not impeach that decree. The decree isa perfectly 
good decree against the judgment-debtor and may be executed 
against his property. The present suit is one merely for a 
declaration of the plaintiffs right to certain property, which the 
decree-holder-ward does not claim to be his but alleges to be that 
of his judgment-debtor, who, however, is not protected by the 
Court of Wards Act. 

A. E. Ryves, for the respondents. The suit indirectly relates 
to the property of the Ward. The whole property of the Ward, 
whether movable or immovable, is under the superintendence of 
the Court of Wards. Referred to section 15 of the Court of 
Wards Act. 

The suit is, therefore, barred by the provisions of section 48, 
inasmuch as the execution of the decree will be affected by its 
result. 

[RICHARDS, C. J.— The section does not say that no suit against 
any Ward shall be instituted without giving notice.”] 

No I do not go so far. The provisions of section 49 have been 
complied with. R 

[RICHARDS, C. J.—A provision like this restricting the ordinary 
right of suit should be strictly construed.] . 


Satish Chandra Banerji, was not heard in reply. 
The judgment of the Court was delivered by 


RICHARDS., C. J.—This appeal arises out of the following 
circumstances. The Court of Wards as representing the estate of 
the minor Raja Surajpal Singh were putting into execution a 
decree which admittedly is the property of the ward. In execu- 
„tion certain property was attached. The appellants objected to the 
attachment but their objection was over-ruled. Whereupon the 
present suit was brought for a declaration that the property was 
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not liable to attachment in execution of the decree. The court of 
first instance dismissed the claim onthe ground that no notice 
was given as provided by section 48 of the Court of Wards Act (No. 
III of 1899) which was then in force. The lower appellate court 
confirmed the decree of the court of first instance. Section 48 is as 
follows:—“No suit relating to the person or property of any Ward 
shall be instituted in any Civil Court until the expiration of two 
months after notice in writing has béen delivered to or left at the 
office of the Collector in charge of the estate, stating the name 
and place of abode of the intending plaintiff the cause of action, 
and the relief which he claims; and the plaint shall contain a 
statement that such notice has been so delivered or left.” It is 
admitted that no such notice was served in this case, It is contend- 
ed on behalf of the appellants that inasmuch as the suit did not 
relate to the person or property of the Ward notice was unneces- 
sary. It seems to us that this contention is sound. In the present 
suit the validity of the decree which belongs to the ward is not 
challenged. The property which is sought to be sold in execution 
of the decree admittedly does not belong tothe Ward. Under 
these circumstances in our opinion the present suit does not relate 
either tothe person or property of the Wards, and we think that 
a notice was therefore unnecessary. We allow the appeal, set 
aside the decrees of both the courts below, and remand the case 
to: the court of first instance through the lower appellate court 
with directions to re-admit it under its original number on the 
file and proceed to determine the same according to law. Costs 
here and hitherto will be costs in the cause. 


: Appeal decreed, cause remanded. 
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MUKHRAM SINGH (Plaintif) = 
. VErSUS ; fy 
KOTA. (Defendant). 
Landlord and tenant— House of tenant in abadi—Partition—House assigned to ane 
makal, and eultivatory holding to the other—Highi of residence in the house. 
Where prior to the partition of a village Into different mahale a cultivating 
tenant in that village possessed a right of residence in a honse, in the 
abadi, the fact that on partition his enltivatory holding was assigned to 
one makal and his residential house to another would in no way affect his 
right to reside in the honse. 
Dharam Singh v. Bhullan,2 A. L. J. R., 588, and Saddhu v. Behari Singh, 

I. L. R.. 30 All., 282, referred to. Runa v. Wazir Husain, A. W.-N. [1902] p. 

6°, dissented from. i . 

SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Second Additional Judge of Meerut, reversing a decree of Babu 
Harihar Lal Bhargava, Munsif of Ghaziabad. 

Claim for possession of a house. 

' The court of first instance decreed the claim. 
The lower appellate court reversed the decree. 
Plaintiff appealed. 

A. H.C. Hamilton, for'the appellant. 

M. L. Agarwala, for the respondent. 

The following judgment was delivered by 

PicaoTT, J.—This is an appeal by the plaintiff in a suit for 
ejectment. The defendant is occupying a house situated on land 
which admittedly belongs to the plaintiff as semindar of oné pf the 
two mahals in the village Amka. The plaintiffs’ case was that the 
defendant had entered into occupation of this house by his permis- 
sion some seven or eight years before the date of suit, and that 
his possession was always that of a licensee under a license, liable 
to revocation any moment at the suit for ejectment brought 
on, the allegation that such license had been revoked. The lower 
appellate court has found that the plaintiff has failed to prove 
the principal allegations of fact on which his claim is based. The 
judgment of the learned District Judge is not very happily worded 

.and is marred by what seemsto me an obvious slip of the pen. 
He writes, “that the defendant has been occupying the house 
#85. A. No, 440 of 1913. 


c 
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as a ryot for more than twelve years and not only as a licensee, 
and that he cannot be ejected therefrom as long as he is a tenant 
in the house”. Here the word “house” seems to be a slip of 
the pen for “village”, the defendant being admittedly a culti- 
vating tenant in the other sasa/ into which this village was 
divided. The learned District Judge has as a matter of fact 
discussed the evidence on both sides and has arrived at what 
I think I must treat as findings of fact, over and above those 
embodied in the words above quoted, It seems to have been com- 
mon ground that the house in question at one time belonged 
to an occupancy tenant in the village of the name of Ram Sahai. 
I take it that the District Judge accepts the defendant’s statement 
that this Ram Sahai died some 25 years ago, The defendant 
claimed to succeed to Ram Sahai’s occupancy holding and there 
was litigation on the point between him and the plaintiff, which 
resulted in favour of the latter. It would seem however that 
it wasinconnection with the defendant’s claim in respect of the 
occupancy holding that the defendant occupied the house now 
in dispute. The District Judge has not recorded a positive 
finding as to the interval of time, he believes to have elapsed 
between the death of Ram Sahai and the occupation of the house 
now in suit,by the defendant, but he uses expressions intimating 
his opinion that there can have been no interval of any duration, 
If so, the defendant’s occupation of this house must be anterior 
to the partition which took place in the year 189s. I take it 
to be quite settled law that, if the defendant asa cultivating tenant 
in the village possessed a right of residence prior to the partition 
of 1895, the fact that in this partition his cultivatory holding was 
assigned to one mahal and his residential house to another would 
in no ‘way affect his right to reside in the house. On this point 
I may refer to the case of “Dharam Singh v. Bhulan” and 
Saddu v. Bihari Sigh (1). The extreme view as to the 
rights of the proprietors of a Makal in respect of houses 
situated in the abadi which was expressed in the case of Pema v. 
Nasır Husain (#) was doubted in the case of “ Saddu v, Bihari 


Singh” (8) above referred to, and can no longer be regarded as a 
` (1) 11965] 2 A. L. J. R., 588. 
(2) [1998} E L. R., 30 Al, 282, 
(2) A. W.N. [1902] p. 6. 
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correct exposition of law. It must be clearly understood that the 
plaintiff-appellant's right as owner of the site on which the ‘house 
in question was situated does not appear to me to have been called 
in question at all in this suit, and the decision of this case must 
not be regarded as recognizing the acquisition of any right by 
way of adverse possession on the part of the defendant-respondent 
either in respect of the site or of the materials of the house. What 
I understand the lower appellate court to have found is that the 
defendant has a right of residence in the house in dispute so long as 
he continues to be a cultivating tenant inthe villages and is not 
liable to ejectment from the house at the will and pleasure of the 
plaintiff. This seems to me to be a correct decision in view of the 
findings of fact arrived at by the lower appellate court and the 
view which this Court has generally taken regarding the custom- 
ary law affecting the mutual rights of proprietors and cultivat- 
ing tenants in respect of houses situated in the village abadi. On 
these grounds I dismiss this appeal with costs, 


Appeal dismissed. 


BHAROSA 
Versus 
KING-EMPEROR.* 


TUDBALL, J. Workman Breach of Contract Act (XIII of 1859), sections %,5—Contract to do some 


work, bya workman earning his living by laying und burning bricks—Criminal 
breach of contraci— Workman—apiry of the terin of coutract— Magistrate's power ‘o 
e 


order refund. 
A contract to do some work by one who ia a workman oarning his living 
by laying and burning bricks is not a contract to supply briske and falls 
within the purview of Act XII! of 1869. 


Where a workman, or labourer neglects or refuses to perform tho work 
which he has contracted for, the mere fact that the time for which 
the contract was entered into has elapsed is no bar to a Magistrate passing 
an order for the refand of the money that may have been advanced to him 
by hia master or employer. Khoda Bakhsh v Moti Lal Johri, 11 C. W. N., 247, 
and Narsingh Prasad Singh v. Emperor, L. L. R , 35 Cal, 1028, referred to. 


CRIMINAL REVISION from an order of Babu Shiva Prasad, 


Sessions Judge of Banda. j 
*Cr. Rev. No. 114 of 1914, 


VOL. Xi] HIGH coUrt 49} 
Pearay Lal Banerji, for the applicant. 
S. M. Sulaiman and Sital Prasad Ghosh, for the opposite party. 


R. Malcomson (Assistant Government Advocate), for the Crown, 
The following judgment was delivered by 


TUDBALL, J.—This is an application in revision in a case under 
Act XIII of 1859. The applicant was ordered by a Magistrate to 
refund the sum of Rs. 339-10-0, advanced to him and when he 
failed to pay, he directed him to be imprisoned for two months. 
This order was slightly modified by the Sessions Judge who 
reduced the sum from Rs. 339-10-0, to Rs. 289-10-0, The first con- 
tention on behalf of the applicant is that the case is one which 
does not fall within the purview of the Act. After an examin- 
ation of the contract made between the parties and the evidence 
in the case I have no hesitation in holding that the applicant is a 
labourer within the meaning of the Act. It is nota case of a 
contract to supply bricks but a case of a contract to do some work 
by one who is a workman earning his living by laying and burn- 
ing bricks. 

The next contention was that as the period of time within 
which he was to perform the contract had elapsed no order under 
the Act could be passed in regard to payment and in this respect 
I am referred to Khoda Bakhsh v. Mott Lal Johri (1), and Narsing 
Prasad Singh v. Emperor (2). The two Judges who decided the 
latter case differred on the point in question. Reading the language 
of the Act and giving to it its ordinary plain meaning, I fail to see 
why the fact that the period had elapsed should prevent a Magis- 
trate from passing an order for refund of the money advanced. 
The qase reported in 11 C. W. N., 247, gives no reason whatever 
for the opinion expressed therein, nor does the decision in I. L. R. 
35 Cal., 1028, give any further reasons. There is nothing in the 
language of the Act which makes such an order impossible or in- 
correct, The application, therefore, fails and is dismissed. The 
applicant who is on bail will have to surrender unless he pays the 
amount. 

Application dismissed. 
(1) [1906] 11 C. W. N., 247. 
(2) [1908] I. L. R., 35 Cal., 1028, 
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DALTHAMMAN SINGH AND ANOTHER (Defendants) 
l Versus 
AMARDEO SINGH AND OTHERS (Platntiffs).* 
Contract—Mortgage fixing 30 years for redemption—Fraud or duress— Hard and 
unconscionable bargain—Redemption before the expiry of the term fixed, 


Where there is no allegation of fraud or duress the mere fact that a mort- 
gage-deed fixes a period of 30 years for the mortgagor to redeemthe mort- 
gaged properly does not make the contract hard and unconscionable and the 
mortgagor cannot bring a suit for redemption before the expiry of the 
period fixed therefor. Ram Prasad y. Jagrup, 10 A. L. J. R., 157, and 
Rambaran Singh v Ramkar Singh, (Unreported 8. A. No. 936 of 1911, desided 
on llth April, 1911, followed; Bhawani v. Sheodayal, 1 A. L. J., R. 133, 
not followed. : 

SECOND APPEAL from a decree of Pandit Kanhaiya Lal, 
District Judge of Jaunpur, confirming a decree of Munshi Harihar 
Prasad, City Munsif. 


Claim for redemption of mortgaged property. 
The court of first instance decreed the claim. 
The lower appellate court confirmed the decree. 
Defendants appealed. 


Jang Bahadur Lal and Gokul Prasad, for the appellants 
Haribans Sakai, for the respondents. 


The following judgment was delivered by 


RAFIQ, J—The facts of this second appeal are as follows: 
One Kumar Lohar exècuted a mortgage in favour of Kalicharan in 
lieu of Rs. 49, in respect of 1 bigha 11 biswas 16 dhurs of land which 
he held as a fixed-rate tenant. The mortgage was with posses- 
sion and the term fixed in the deed was 35 years. The plaintiffs- 
respondents are transferees of the equity of redemption of Kumar 
Lohar. The defendants- appellants are the heirs of Kalicharan, the 
mortgagee. The plaintiffs brought a suit in the court of the Mun- 
sif of Jaunpur on the 27th of October, 1911, for redemption of the 
property mortgaged by Kumar Lohar, on the allegation that the 

* 9., A. No. 1400 of 1012, 
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mortgage was made on the r5th of July, 1891,in lieu of Rs. 35. 
The defendants in their written statement denied the existence of 
any ‘such mortgage and stated that a mortgage was made by 
Kumar Lohar on the 29th of August, 1892, in lieu of Rs. 49, and 
that it was a usufructuary mortgage for a period of 35 years 
which period not having expired the plaintiff's suit was not main- 
tainable. The plaintiffs amended their plaint on the information 
given in the written statement as to the date and the amount of 
the mortgage. In their amended plaint they stated that the 
mortgage being for a long term it was invalid and that they could 
redeem it in any khali fasil before the expiry of the term. The 
learned Munsif found that the term of 35 years fixed by the mort- 
gage-deed was unconscionable and he decreed the claim. On 
appeal the learned District Judge affirmed the decree 
of the first court. “Che defendants, who are the heirs of the ori- 
ginal mortgagee, come up in second appeal to this Court and con- 
tend that the mere fact of the length of the term of the mortgage 
does not render it invalid or enable the'mortgagor or his representa- 
tives to sue prior to the expiry of the term. It must be noted here 
that there is no allegation of fraud of over-reaching in the 
plaint. The only ground on which redemption is sought is that 
the length of the terms of the mortgage by itself shows the 
bargain to be unconscionable and the contract to be invalid. The 
defendants-appellants on the other hand contend that the mere 
length of the term does not necessarily show that the bargain 
is invalid or unconscionable, where the right of the mortgagee to 
foreclese is also postponed for the term of the mortgage. The 
authority on the point is divided in this Court. In the case of 
Bhawani v. Sheo Dayal (4), it was remarked that where restraint 
upon redemption extends for a long period, say 30 years or up- 
wards, the contract may no doubt be regarded by a court of 
equity as unconscionable and oppressive. On the basis of this 
case the learned Vakil for the plaintiffs-respondents contends that 
his clients have a right to obtain redemption before the expiry 
of the term of 35 years as the said term is obviously unconscion- 
able. On the other hand the learned Vakil for the appellants 


relies on a later case, namely, that of Ram Prasad v. Jagrup (2), 
(1) [1904] 1A. L. J. R., 133. 
(2) [1912] 10 A. L. J. R., 167. 
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where the covenant in a mortgage-deed fixing 58 years for the 
mortgagor to redeem the mọrtgaged property was considered not 


to be hard and unconscionable in the absence of fraud or duress. 
The case of Rambaran Singh v. Ramkar Singh (1), which went up 


‘in Letters Patent Appeal No.73 of 1911 has also been relied on 


by the appellants in support of this contention. As the later 
cases of this Court are in favour of the appellants I must allow 
their contention. The result is that I allow this appeal, set aside . 
the decrees of the courts below and dismiss the plaintiffs’ suit with 
costs in all courts. 


Appeal decreed. 
(1) Unreported 8. A. No. 936 of 1911, decided on the 11th of April, 1911. 
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PRIVY COUNCIL. 
BIRJ LAL 
versus 
INDA KUNWAR AND OTHERS. . 
Burden of proof— Hindu tcidow—Alienalion— Legal necessity - Enidence—Reatals in 
morlgages or deed-of sale, 

The onus of supporting a sale from a Hindu widow by showing that it 
was for legal necessity is on the purchaser, and that onus is not discharged 
by simply relying ou the recitals in the sale-deed. 

Recitals in mortgages or deeds of sale with regard to the existence of 
legal necessity tor the alienation made by a Hindu widow are not evidence 
by themselves of the faot. To substantiate the allegation of the existence 
of legal necessity there must be some evidence aliunde. 

CONSOLIDATED APPEALS from a judgment and three decrees 
of the High Court at Allahabad, reversing a decree of the court 
of the Subordinate Judge of Bareilly. 

One Lila Dhar, a Hindu who died in 1861, was the last male 
owner of Mauzah Khilchipur, which was thereafter enjoyed jointly 
by his widow, Rukmin, and his. paternal uncle’s widow, Nimma. 

In 1862 the two widows jointly solda 10 out of the 20 biswas 
share to one Dhal Chand. In 1871 the three executed a usufruc- 
tuary mortgage of the entire village in favour of a predecessor of the 
appellant, Birj Lal. Subsequently by several sale-deeds the two 
widows sold the equity of redemption in their entire half share to 
the mortgagee or his successor. After Dhal Chand’s death his 
widow, Bhauna, sold in 1874 the equity of redemption in respect 
of 8 out of her 10 biswas to the successor of the mortgagee, 
and the equity of redemption in respect of the remaining 2 biswas 
was sold in execution of a decree against Bhauna, and passed 
ultimately into the hands of the appellant, who claimed that he 
was the absolute owner of the whole village. After the death of 
all the three widows the respondents, Het Ram and others alleged 
that they were the next reversioners of Lila Dhar and claiméd 
to set aside all the alienations made by his widow and Nimma, 
They further alleged that they were also the next reversioners of 
Dhal Chand and alternatively claimed that, if it be held that they 
were not fhe next revyersioners of Lila Dhar and for that or any ° 
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other reason the sale to him in 1862 be upheld, then in that case 
they were entitled to recover from the appellant possession of 
Dhal Chand’s 10 biswas by redeeming that share under the mort- 
gage of 1871 on the ground that the alienations made by his 
widow, Bhauna, were not binding on them for want of the existence 
ef legal necessity. These respondents sold one-half of their 
interest in the village to Inda Kunwar, who brought-one of the 
two suits giving rise to these appeals to recover possession of that 
share. The second suit was instituted by the vendors to recover 
possession of the remaining half share, 


The appellant denied that Het Ram and others were the next 
reversioners either of Lila Dhar or Dhal Chand, and contended 
inter alia that every one of the alienations was for legal necessity, 
The Subordinate Judge found that Het Ram and others failed to 
prove that they were the next reversioners of Lila Dhar, but that 
they (with the exception of one Lachhman) were the next rever- 
sioners of Dhal Chand. He held that the recitals in the sale-deed 
executed by Dhal Chand’s widow of the equity of redemption in 
respect of 8 biswas established legal necessity for that sale, but 
that there was no evidence to prove that the sale «by auction of 
the remaining 2 biswas took place in satisfaction ofa debt contract- 
ed by Dhal Chand’s widow for legal necessity. He, accordingly, 
made a decree in Inda Kunwar’s suit for the redemption of the 
mortgage of 1871 in respect of 2 biswas and dismissed the rest of 
her claim. He also made a decree dismissing the suit of Het Ram 
and others. ` 


The High Court, on appeals found that Het Ram and'others 
were the next reversioners of Lila Dhar as well as of Dhal Chand, 
and that all the alienations made by the three widows were with- 
out legal necessity, and decreed both suits. 

The appellant, thereupon, appealed to His Majesty in Council. 

Sir Erle Richards, K. C., and B. Dube, for the appellant :— 
The plaintifis have failed to establish their relationship to Lila 
Dhar and also to prove that Rukmin was alive within 12 years 
before the suit; reference was made on this part ofthe suit to 


Kalka Parshad v. Mathura Parshad, [19081 L. R., 35 L A., 16$, 3 
Musammat Lal Kunwar v. Chiranji Lal, (1909] L. R, 387 L A.) 1, 
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Indian Evidence Act, 1872, sec. 32, sub-sec. (5) and sec. 108; 
Indian Limitation Act, 1908, sec. 28 and Sched. 1. Art. 141; 
and Mitra’s Law of Limitation (Ed. 1909), Vol. 1, p. 129. 

All the alienations were for legal necessity. The recitals in 
the deed of sale of the equity of redemption in respect of 8 biswas 
show that there was legal necessity. Reference was made to 

Depuiy Commissiona of Kheri v. Khapjan Singh, [1906] L. K., 34 I, A., 72. 
_Mayne’s Hindu Law, 7th Ed., pp. 840, 854 and 460, 624, 635 
and 349. l 
[Mr. AMEER ALI referred to 
Gisdhari Lally, Kanioo Lall, [1874] L. R. 2 I. A., 821.) 

De Gruyther, X. C., and J. M. Parikh, for Inda Kunwar :—The 
plaintiffs have proved as found by the High Court, that Inda 
Kunwar’s vendors are the nearest reversioners of Lila Dhar, and that 
Rukmin was alive within 12 years paor to suit, Reference was 
made to 

Indian Evidence Act, 1872, sec. 145; and Code of Civil Pro- 
cedure, 1882, sections 138 and 141.' 

The burden of proving legal necessity is on the appellant, 
who has not given any evidence thereof. He relies simply upon 
recitals in the sale-deed, but they are-not by themselves evie 
dence of the existence of legal necessity. 

Reference was made to 
Makeshar Bakhsh Singhy. Ratan Singh, [1t96] L. R., 23 I. A, 57. 


Mayne’s Hindu Law, 7th Ed., pp. 352;and 862, 634 and 640. 
The other respondents did not appear. 


Sir Erle Richards, K. C., in reply, referred to the 
Indian Evidence Act, 1872, secs, 141 and 142. 


The judgment of their Lordships was delivered by 


MR. AMEER ALI.—The suits which have given rise to this 
consolidated appeal from three decrees of the High Court of 
Allahabad relate to a property called Mauzah Khilchipur, lying in 
the district of Rae Bareilly in the United Provinces of India. f 

The Mauzah is now in the possession of the defendant-appellant 
under a usufructuary mortgage, executed in 1871in fayour of his 
ancestor, Médho Ram by two Hindu ladies, Rukmin and Nimma, 
and one Dhal Chand. Other titles were created subsequently in 
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favour of Madho Ram or his son, Darbari Lal, to some of which 
reference will be made in the course of this judgment. But the 
plaintiffs? claim to possession depends principally on their right 
to redeem the mortgage of 1871. 


* Mauzah Khilchipur belonged originally to one Kundan Lal; 
he died many years ago, leaving two sons Mihin Lal and Sham 
Lal, who it is not disputed were joint in food and estate. Mihin 
Lal died in 1853, and Sham Lalin 1859, leaving his widow, Nimma 
and a nephew named Lila Dhar, Mihin Lals son. On Sham 
Lal’s death the whole property devolved on Lila Dhar. Lila 
Dhar died in 1861 when Rukmin, his widow, became the owner 
taking a widow’s estate under Hindu Law. But although Rukmin 
as the widow of the last full owner was entitled to the entire 
property, it would appear that Sham Lal’s widow claimed, or was 
acknowledged, to possess an equal interest with Rukmin. In 1862 
the two widows jointly sold a half or 10 biswas share of the village 
to Dhal Chand who is said to have been Rukmin’s manager. In 
1871, the three, Dhal Chand, Rukmin and Nimma executed the 
usufructuary mortgage referred to above for a period of 12 years in 
respect of the entire mauzah represented as 20 biswas in favour of 
Madho Ram, the conditions being that at the end of the term the 
debt would become satisfied and the mortgagors would recover the 
property without payment of the “principal mortgage money” 
or interest, Dhal Chand died, it is said, in 1873, and in 1874 
his widow, Bhauna, sold the equity of redemption in respect of 
eight biswas out of the to biswas he had acquired from Rukmin 
and Nimma to the son of Madho Ram, Darbari Lal, and his widow, 
Chando, one of the defendants in the present suits, The equity 
of redemption in respect of the remaining two biswas was, sold in 
execution of a decree against Bhauna, and passed ultimately into 
the hands of the appellant. 


e Itis unnecessary for the determination of this appeal to refer 
to the subsequent transactions by which Madho Ram’s son acquired 
the equity of redemption in respect of the rọ biswas that had 
remained in the hands of Rukmin and Nimma after the sale of the 
moiety to Dhal Chand, 


The Brahman plaintiffs claim to be the reversioners of both 
Lila Dhar and Dhal Chand, They allege that Bhauna, Dhal 
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Chand’s widow, died in 1905, Nimma in 1906, and Rukmin a few 
years ago ; and that upon their respective deaths whatever rights 
they had purported to create in favour of Madho Ram came to an 
end, and they are entitled to possession of the entire property. 
They have transferred a moiety of the mauzah with all the appur- 
tenant rights to Inda Kunwar, who brings one suit in respect of the 
share purchased by her, whilst the Brahman plaintiffs have sued 
separately for other share claimed by them. 

With regard to the 10 biswas Dhal Chand had purchased from 
Rukmin and Nimma, they allege that the sale of the equity of 
redemption in respect of eight biswas by Bhauna was without 
legal necessity, and that the execution sale of the two biswas was 
in respect of a personal decree against her, and that, consequently, 
neither transaction is binding against them. 

The contesting defendants, the representatives of Madho Ram, 
denied that the Brahman plaintiffs were the reversioners of either 
Lila Dhar or Dhal Chand; that their claim was barred by the 
Statute of Limitations, as Rukmin, the widow of the last full owner, 
died more than 12 years before suit, and that even if the Brahman 
plaintiffs were the reversioners of Lila Dhar or Dhal Chand, the 
transactions impugned by them were for legal necessity and conse- 
quently binding against them. The two suits were tried together, 
and although in consequence of the decree of the Subordinate 
Judge there were three separate appeals to the High Court, they 
were heard together ; and subsequently on an application for leave 
to appeal to His Majesty in Council, all three appeals were con- 
solidated. The case has thus come before their Lordships, as a 
single” consolidated appeal. Their Lordships propose, therefore, 
in order to avoid confusion, to deal with the two suits as one con- 
solidatetl action from the outset. The trial Judge was of opinion 
that the evidence produced to establish the relationship of the 
Brahman plaintiffs to Lila Dhar was wholly untrustworthy. He, 
therefore, did not consider it necessary to enter upon an enquisy 
as to the time of Rukmin’s death. 

He held, however, that the Brahman plaintiffs (save Lachhman) 
were the reversioners of Dhal Chand, being his brother’s sons; 


that the sale of the equity of redemption by Bhauna in respect of « 


eight biswas was for legal necessity, but that there was no proof 
that the sale by auction ofthe two biswas in execution of the 


CIVIL 
1914 
BmI Ln 

Inpa 
KuNWAR 


Mr. Ameer 
dli. 


Mr. Ameer 
Ali. 


50d PRIVY COUNCIL fA. L j. È 
decree against her was “in satisfaction of a debt contracted by her 
for legal necessity”. He accordingly made a decree in Inda Kunwar’s 
suit for the redemption of the mortgage of 1871 in respect of two 


biswas, and dismissed the rest of her claim as well as the claim of 
the Brahman plaintiffs in their suit. 


From these decrees there were, as already observed, three ap- 
peals to the High Court ; one by the defendants in respect of the 
two biswas, and the two others by the two sets of plaintiffs, name- 
ly, Inda and the Brahmans respectively, 


As regards the relationship of the Brahman plaintiffs to Lila 
Dhar, the learned Judges of the High Court have come to a dia- 
metrically opposite conclusion to the trial Judge. They hold that it 
is satisfactorily established they are the descendents of one Bhauna 
alias Mulo, a daughter of Kundan Lal, and therefore related as 
bandhus to Lila Dhar, Rukmin’s husband. They have further held 
that the sale by Rukmin and Nimma in 1862 to Dhal Chand, the 
mortgage of 1871 by these three to Madho Ram, and the sale of the 
equity of redemption by Bhauna, Dhal Chand’s widow, in respect 
of eight biswas, were without legal necessity. They have also held 
that Rukmin was alive within 12 years from date of suit. They 
accordingly reversed the decree of the trial Judge by which he 
had dismissed the plaintiff's claim in respect of eighteen biswas, 
and affirming his order in respect of the two biswas, made a decree 
in favour of the plaintiffs in both suits. 


Iri the present appeal the defendant, Brij Lal, the grandson of 
Madho Ram, challenges all the conclusions of the High Cour, The 
case as presented at their Lordships’ Bar is divisible into two parts, 
one relating to the reversionary right to Dhal Chand’s estate, the 
other to Lila Dhar’s. It is ,not disputed now that the Brahman 
plaintiffs, including Lachhmafi, are the sonsof Dhal Chand’s bro- 
thers, and are, therefore, entitled to his estate on the death in 1905 of 
his widow, Bhauna. The only question for determination on this part 
of the case is whether the sale by Bhauna of the equity of redemp- 
tion in respect of the eight biswas was for legal necessity. The 
onus of supporting a sale from a Hindu widow is undoubtedly on 
the purchaser. In the present case the appellant has adduced no 
evidence to prove legal necessity as would bind the husband’s 
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estate. He has relied simply on the recitals in the Schedule 
attached to the sale-deed. Recitals in mortgages or deeds of sale 
with regard to the existence of necessity for the alienation have 
never been treated as evidence by themselves of the fact. And it 
has been repeatedly pointed out by this Board that to substantiate 
the allegation there must be some evidence aliunde. . 


In these circumstances their Lordships are of opinion that the 
conclusion of the High Court with regard to the sale by Bhauna of 
the equity of redemption in respect of theeight biswas is well 
founded. 

Respecting the other two biswas which belonged to Dhal 
Chand, there is a concurrent finding of fact by the two courts that 
the decretal debt in execution of which it was sold was not for 
legal necessity. In the result, therefore, as regards the share pur- 
chased by Dhal Chand from Rukmin and Nimma in 1862, and 
which he jointly with them mortgaged in 1871 to Madho Ram, the 
Brahman plaintiffs as reversioners of Dhal Chand, are entitled to 


the same. 
[Their Lordships then discussed the evidence about the remain- 


ing 10 biswas and obsetved.] 

On the whole it appears to their Lordships that the plaintiffs 

have failed to establish their right to recover possession of the re- 
maining 10 biswas, as reversioners to Rukmin’s husband. The 
decree of the High Court in the suit of Inda Kunwar omits, however, 
from consideration the covenant inthe deed of mortgage which 
provides that at the time of redemption the mortgagors — 
“shall be liable for the amount of arrears and the amount of lakavi 
advances and the amount advanced on account of seed which may be due to the 
mortgagee by the tenants of the village according to the entries in the patwarts’ 
papers.’ 

Their Lordships are of opinion that the decrees of the courts 
in India should be discharged, that the claim of the Brahman 

‘plaintiffs in their suit should be dismissed, and in the suit of Inda 
Kunwar who has acquired the r0 biswas which alone the Brahntan 
plaintiffs had a right to sell, there should be a declaration that 
she is entitled to recover possession of the same from the defen- 
dant-appellant, with mesne profits as provided by law, less any 
sum that may be found due to the mortgagee-defendant upon the* 
taking of proper accounts on the basis of the above-recited covenant 
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within a time to be specified by the High Court. 

And their Lordships will humbly advise His Majesty accor- 
dingly. 

Considering the result, they think the ends of justice will be - 
served by making the parties bear their respective costs in the 
appeals to the High Court and to this Board. 

Appeal allowed in part. 

Barrow, Rogers and Nevill, solicitors for the appellant. 

Edward Dalgado, solicitor for the respondents. 

J. M. P. 
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GOBIND RAO AND OTHERS (Judgment-debtors) Oval 
Versus ° 1914 
KAMTA PRASAD (Decree-holder)*. April, 14 


Bundelkhand Land Alienation Acti(L1 of 1908), section 9—Suit for foreclosure—Defen- RAFI, J. 
dani’s plea that they are members of agricultural tribe - Referenne to Collector — 
Collector's finding that defendant not member of agricultural tribe -Case returned to 
Civil Court— Power of that court. 


Wherein a suit for foreclosure ona mortgage the defendants pleaded 
that they were members of an agricultural tribe and the court after passing 
the preliminary decree and on an application for a deeree absolute referred 
the onse to the Collector under section 9 (3) of the Bundelkhand Land 
Alienation Act and the Collector dealt with the case of one set of defendants 
and returned the case of the other sets of defendants to the Civil Court as 
he was of opinion that they were not members of an agricultural tribe, 
Held: that the Civil Court had no option but to continue the proceedings 
before it independently of the provisions of the Bundelkhand Land Aliena- 
tion Act and to pass a decree absolute. 

EXECUTION SECOND Appeal from a decree of J. H. Cuming 
Esq., District Judge of Jhansi, reversing a decree of Babu Sheo 
Prasad, Subordinate Judge. 

Application in execution of.a decree for an order for making a 
decree absolute. 

The court of first instance rejected the application. 

The lower appellate court reversed the decree. 


Judgment-debtors appealed. 

Motilal Nehru, for the appellants. 

Sundar Lal, for the respondent. 

The judgment of the Court was delivered by 


PIGGOTT, J.—This is a second appeal by certain judgment- Piggott, J, 
debtors in an execution case. The suit in which the decree in 
question was passed was a suit for foreclosure on a mortgage by 
conditional sale, dated the 11th of March, 1877. There was a 
long array, of defendants ; but for the purposes of this appeal it is - 
sufficient to say that the first defendant was the heir of the original 
*E S. A. No. 656 of 1918. 
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mortgagor, whereas another set of defendants, who are now ap- 
pellants before us, were the heirs of one Gopal Rao, who acquired 
by a transfer subsequent to the mortgage of 1877 a portion of the 
equity of redemption. Before the court in which the suit was 
instituted the defendants of both these sets pleaded that they were 
members of an agricultural tribe within the meaning of the 
Bundelkhand Land Alienation Act (Local Act II of 1903). The 
court held that this was a point to be considered after a prelimin- 
ary decree for foreclosure had been passed, and such a decree was 
passed on the 26th of January, 1910. When the decree-holder 
applied for a-decree absolute the court recorded an order to the 
effect that inasmuch as the judgment-debtors appeared to be 
members of an agricultural tribe, the case must be referred-to the 
Collector under clause 3 of section g of the Bundelkhand Land 
Alienation Act. As regards the first defendant, the heir of the 
original mortgagor, his case has been dealt with by the Collector 
under the section above referred to and we are not concerned with 
it now. With respect to those judgment-debtor’s who represented 
the subsequent transferee, Gopal Rao, the Collector held that they 
were not members of an agricultural tribe within the meaning of 
the Act. It would seem, however, that a question was raised before 
the Collector as to whether the decree-holder would not accept 
a mortgage fora term of years from those judgment-debtors also, in 
lieu of enforcing his strict right to obtain a foreclosure decree. The 
Collector made a note of the terms on which the decree-holder was 
prepared to accept such a mortgage and gave these j udgment- 
debtors one week’s time within which to execute the same. They did 
not comply with this order, but appealed to the Commissioner 
against the decision of the Collector that they were not members of 
an agricultural tribe. The Commissioner apparently intented to 
hold that they were members of an agricultural tribe, but based 
his decision on the finding that, when the judgment-debtors ap- 
peared before him they professed themselves willing to execute a 
usufructuary mortgage as directed by the Collector. He returned 
the record to the Collector with directions to“ allow a mortgage 
to be given for twenty years as originally directed.” The, case 
. having thus come back to the Collectoz’s court, the judgment-debtors 
in question did execute a mortgage ; but the decree-hdlder took 
exception to the terms of that mortgage and refused to accept 
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it. The Collector, thereupon, returned the record to the Civil Court 
without taking any further action which can in any way be regard- 
ed as falling under the provisions of section 9 of the Bundel- 
khand Land Alienation Act. The question then-arose in the 
Civil Court whether the decree-holder could or could not be given 
a decree absolute for foreclosure in respect of the share of these 
judgment-debtors in the property, originally mortgaged. The 
court of first instance held that no such decree could be passed ; 
but this finding has been reversed by the District Judge on appeal 
and a decree for foreclosure passed. The appeal before us is 
against the order of the District Judge. We have been through 
the record and considered the arguments addressed to us. On 
behalf of the appellants we are asked to consider the question 
whether they should or should not be held to be members of an 
agricultural tribe under the Bundelkhand Land Alienation Act, 
and arguments are advanced in favour of the contention that they 
are so, The real question, however, is as to the effect of the Collec- 
tor’s order returning the record to the Civil Court. Rightly or 
wrongly the Collector has throughout adhered to the position that 
these particular judgment-debtors were not members of an agricul- 
tural tribe. Heat no time put the decree-holder to the option 
provided by clause 2 of section g of the Act. He has in fact 
refused to allow these judgment-debtors the benefit of the Act. 
Under these circumstances the District Judge was right, in our 
opinion, in holding that the Civil Court had no option but to conti- 
nue the proceedings before it independently of the provisions of 
the Bundelkhand Land Alienation Act. There was a conditional 
decree for foreclosure against these judgment-debtors, and the 
Collector, upon a reference duly made to him, has not passed any 
order Which can be regarded as giving the judgment-debtors the 
benefit of the Bundelkhand Land Alienation Act. It follows that a 
decree absolute for foreclosure must inevitably be passed in 
respect of the share held by these judgment-debtors. We accord- 
ingly dismiss this appeal with costs. 
Appeal dismissed. 
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` BINDHACHAL PRASAD RAI 
Versus 


LAL BEHARLRAI AND OTHERS.® 


Code of Criminal Procedure (det Vof 1898), Sections 107 and £50—Person liable— 
Offence—Frivolous accusation—Order for payment of compensation, whether can 
be passed in cases for security. 


A person in respect of whom information has been laid before a 
Magistrate to the effect that he is likely tg commit a breach of the peace 
or is otherwise liable to the provisions of section 107 Criminal Procedure 
Code in not a person accused of any “ offence, ’’ and an order for payment 
of compensation, by a person who brought frivolous accusation against 
him cannot be passed under section 266 Crimina] Procedure Code, 
CRIMINAL REVISION from an order of J. R. T. Booth Esq, 
Magistrate first class of Gorakhpur. 

M. L, Agarwala, for the applicant. 

Benode Behari, for the opposite parties. 

The following judgment was delivered by 

PIGGOTT, J.—In view of the definition of the word “ offence“ 
in the Code of Criminal Procedure it is clear that a person in 
respect of whom information has been laid before a Magistrate to 
the effect that he is likely to commit a breach of the peace, or is 
otherwise liable to the provisions of section 107 of the Code, is 
not a person accused of any offence. An order for payment of 
compensation cannot be made against a man who has petitioned 
a Magistrate to take action under section 107 of the Code. The 
objection is one which should have been taken before the Magis- 
trate when the petitioner Bindhachal Prasad, was called upon to 
show cause why the order under section 250 should not be made 
against him; but the order complained of being in my opinion 
iHegal I cannot allow it to stand now that it has come before me 
in revision. I set aside the order directing Bindhachal Prasad 
to pay compensation to each of the four persons in respect of 
whom proceedings under section 107 of the Code were taken. 


Order set aside, 
* Cr, Rev. No. 198 of 1914, 
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CHIRAUNJI LAL (Plaintif) 
UEYSUS . 
KALLO AND OTHERS (Defendants ).* 
Evidence Act ( I of 1878 ), section 90—Documeht not 30 years old when produced and 
fond not to be genuine on ovidence—Prestmplion—Genuineness, 
In a suit for ejectment the defendant denied the plaintiff’s title and tho 


latter produced a irayanamah in support of his claim. That document | 


when produced was not 30 years old but became soon the date when the 
case was heard on the merits, The plaintiff tendered evidence to’prove the 
Rirayanamah whioh the court disbelieved. 


Held that the document not having been 36 years old when it was produced 
and having been found on evidence not to be genuine there was no presump- 
tion aa to its genuineness on the ground that it was 30 years old at the time 
when the case was tried and the evidence was recorded. 

SECOND APPEAL from a decree of Maulvi Muhammad Shams- 
ud-din Khan, First Additional Subordinate Judge of Aligarh, 
reversing a decree of Pandit Raj Rajeshwari Sahai, Additional 
Munsif of Khurja. 

Claim for recovery of possession. 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree. 

Plaintiff appealed. 

S. A. Haidar (for Ghulam Mujtaba,) for the appellant. 
` Ién-i-Ahmad, for the respondents. 

Thè following judgment was delivered by 


BANERJI, J.—This was a suit to eject the defendants from 
certain houses which the plaintiff claimed to be his property and 
in regard to which he alleged that the defendants were his tenants 
but had denied his title. The defendants stated that the property 
did not belong to the plaintiff, that they were never the tenants af 
the plaintiff. In support of his claim the plaintiff produced a 
kirayanama, i. e. an agreement to pay rent, dated the 29th July, 
1881. This document was produced along with the plaint, The 
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suit was finally fixed for hearing on the 15th of June, r911, the » 


previous date fixed for hearing being the 8th of May, 1911; but it 
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was dismissed for default of appearance. On that date the docu- 
ment was not 30 years old. The suit was restored ‘but was again 
dismissed for default of appearance. This dismissal was subse- 
quently set aside and the case was heard on the merits. The 
plaintiff examined witnesses to prove the document. The court 
of first instance apparently did not believe the witnesses because 
it relied upon the presumption which arises under section 90 of the 
Evidence Act in respect of a document more than 30 years, old. 
It accordingly decreed the claim. On appeal the lower appellate 
court set aside the decree of the court of first instance upon the 
findings that the plaintiff had failed to prove the title of himself 
and his predecessor in respect of the property in suit, that the 
kirayanama had not been proved to be genuine and that it had 
not been proved that the defendant ever paid rent to the plaintiff. 
The learned Subordinate Judge disbelieved the whole of the plain- 
tiffs evidence. It is contended in this second appeal that the 
lower appellate court ought to have presumed the document to be 
genuine under section go of the Evidence Act. Under that section 
the court has a discretion. In this case, as stated above, when 
the document was produced it was not 30 years old. Furthermore 
the plaintiff brought forward evidence to prove it and that evidence 
has been disbelieved by the lower appellate court. Under these 
circumstances that court was justified in not presuming the docu- 
ment to be genuine simply because it purported to be 30 years old 
at the time when the case was tried and the evidence was recorded. 
Besides this, the findings of the lower appellate court to which I 
have referred above are adverse to the plaintiff, they may be right 
or they may be wrong, but being findings of fact, are binding on 
this Court in second appeal. This appeal, therefore, fails and is 
dismissed with costs. be 


Appeal dismissed. 
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BAL KRISHNA DAS (Plaintif) 
UEYSUS 
HIRA LAL BAGLA AND OTHERS (Defendants).* F 
Code of Civi Procedure (Act V of 1908), order I, Rule 38 —Multifariousness—Suii by 
reversioner for possession— Par lies— Persons in possession and transferees from tidow. 


A suit for possession by one of the reveraioners, after the death ofa 
Hindu widow, brought against the person in possession of the property 
and the other reversioners, also in possession, as well as against transferee 
from the widow, is not bad for maltifariousness and the plaintiff is entitled 
to join all the above persons as parties to the suit so as to recover his 
share in the whole of the estate. Pabati Kunicar v. Makmud Fatima, I. L 
B., 99 All, 267, Kubra Jan v. Ram Bali, I. L. R., 30 All., 560, Ganeshilal v 
Khairati Singh, 1..L. R., 16 All., 379, referred to. 


First APPEAL from a decree of Babu Srish Chandra Basu, 
Subordinate Judge of Benares. 

Suit for partition. 

The court of first instance decreed the claim in terms of 
compromise. 

Plaintiffs appealed. 

Sundar Lal, Satish Chandra Banerji, and Lalit Mohan Banerji, 
for the appellant. 

S. J. Shapoorji, Jogendro Nath Chaudri, Harendra Krishna 
Mukerji, Tej Bahadur Sapru and Amulya Charan Mitra, for the 
respondents. 

‘Phe judgment of the Court was delivered by 


TUDBALL, J.—This is a plaintiff's appeal arising out of a suit 
for possession of property. The plaintiffs case was that one Ram 
Jas died leaving an estate and a widow, Musammat Hira Dei. 
The latter died and was succeeded by his daughter Musammat 
Lakhi Bibi who died on April 23, 1906. Musammat Lakhi 
Bibi transferred certain portions of the estate, The plain- 
tiff claims as a dandhu, one-third share of the estate, admitting 
that defendant No. 2 is entitled to two-thirds. He impleaded 
defendants 1 and 2 as being in possession of some of the property, 
defendants 3 and 4 as transferees of a certain house in Calcutta’ 
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from Musammat Lakhi Bibi and defendant 5 asa mortgagee of 
another portion of the estate from the same lady. These transfers 
he alleges to be null and void as against his interest. There were 
various defences, among them being the plea that the suit was 
bad for multifariousness. During the pendency of the suit the 
plaintiff and defendants I and 2 came to terms. Under the 
compromise that house which was transferred to defendants 3 and 
4 and the property which was mortgaged to defendant 5 were to 
go to the plaintiff and the rest of the property was to go to 
defendant 2. On the basis of this compromise the court below 
gave the plaintiff a decree as against defendants 1 and 2 but it 
held that the suit was bad for multifariousness and it called upon 
the plaintiff to elect as to the portion of his suit with which he 
would proceed. ‘The plaintiff declined to elect and so the court 
below dismissed the suit with costs. We may also note that after 
the compromise with defendants 1 and 2 the plaintiff sought to 
amend his plaint soas to enable him to recover the whole of the 
property transferred to defendants 3,4 and 5. The plaintiff has 
come here on appeal. It is urged that the decision of the court 
below is incorrect specially in view of Rule 3 Order 1 and the 
decisions in Parbati Kunwar v. Mahamed Fatma(}) and Kubra 
Jany. Ram Bali (2). On behalf of the respondents it is urged that 
the case is similar in all its aspects to the decision in Ganeshilal v. 
Khatratt Singh (8). We are clearly of opinion that whatever may 
have been the correct view of the law as it was prior to the present 
Code of Civil Procedure, the point is covered by the clear language 
of Order 1, Rule 3. Under that order it is clear that the plaintiff's 
suit was not bad for multifariousness and he was entitled to join 
all the defendants as parties to the suit so as toenable him to 
recover his share in the whole of the estate of Ram Jas. In this 
view the appeal must succeed. We allow the appeal set aside 
the decree of the court below and remand the case to that court 
‘far decision according to law. The plaintiff will be allowed to 
amend his plaintas desired. The cost of this appeal will-be cost 


in the cause and will abide the result. 
Appeal allowed. 


(1) [1907] I. L B., 29 AN., 267. 
(2) [1908] I. L. R., 30 All, 560 we 
(8) [1894] 1. L. R., 16 AH., 379. 
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AHSAN-ULLAH KHAN 
versus 


MANSUKH RAM #, 

Code of Criminal Procedure (det F of 1898), sections 195 (b) and 437—Sanetionvo 
prosecute -Lower court order upheld by Sessions Judge—No revision aganist Sessions 
Judgo’s order —Revisional powers of the High Court—How to be Sexercised—A ppeal, 

Nothing in section 195 of the Code of Criminal Procedure Justifies 
the High Court in reconsidering the order of the Sessions Judge, 
under clause 6 of section 195, to grant sanction to 
refused by the Magistrate, 

The revisional jurisdiction of the High Court under section 487, Cr. P. C. 
ean always be exercised in order to prevent gross and palpable failure of 
Justice but it should not be exercised in auch a way that a right of appeal 


may practically be given in cases where such right is definitely exeluded by 
the Code, : 


refusing 
prosecute which was 


CRIMINAL REVISION from an order of L. Johnston Esq., Ses- 
sions Judge of Meerut. 

G. P. Boys, for the applicant. 

R. K. Soralyi, for the opposite party. 

The following judgment was delivered by 

PIGGOTT, J.—I have before me a series of connected applications 
by one Ahsan-ullah Khan, arising out of the following circum- 
stances. Mansukh Ram brought a criminal charge against Ahsan- 
ullah Khan and others, alleging commission by them of offences 
punishable under sections 427 and 147 of the Indian Penal Code. 
After a very careful trial the accused persons were acquitted, 
Some two months after the order of acquittal, Ahsan-ullah Khan 
presented to the court of the trying Magistrate a series of appli- 
cations asking for sanction to prosecute Mansukh Ram and his 
principal witnesses for the offence of giving false evidence punish- 
able under section 193 ofthe Indian Penal Code. In connection 
with the said prosecution the Magistrate found that one of 
Mansukh Ram’s witnesses had made a statement in support ef 
which he produced a certain document, and that an examination 
of that document affords strong reasons for supposing that the 
statement made by him was false. . He sanctioned the prosecution 
of that witness, He rejected the remaining applications in an 
order the sabstance of which | understand .to be that there was no 
reason to believe that the offences alleged by Mansukh Ram had in 


fact been committed ; that his judgment of acquittal could not be 
# Or. Rev. No. 175 of 1914, 
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considered as amounting to more than this, that Mansukh Ram 
had failed to prove by convincing evidence that these offences had 
been committed by Ahsan-ullah Khan and others; that in his 
opinion a conviction upon the materials available, when once Man- 
sukh Ram and his fellow witnesses were placed in the dock instead 
of the witness-box, was decidedly improbable and that finally the 
case as a whole seemed to him to be one in which a court should 
either have taken action of its own motion under section 476 of the 
Code of Criminal Procedure or should decline to take any action 
at all. Ahsan-ullah took this order, as he was perfectly entitled to 
do, before the Sessions Judge under clause 6 of section 195 of the 
Code of Criminal Procedure. The Sessions Judge ina brief order 
has expressed a general concurrence with the view of the Magis- 
trate, I take it to be settled law that nothing in section 195 of the 
Code of Criminal Procedure itself justifies this Court in reconsider- 
ing the order of the Sessions Judge. The question is whether the 
case is one in which this Court, after examining all the records in 
question should in its discretion exercise powers conferred on it 
by section 439 of the Code of Criminal Procedure. The revisional 
jurisdiction of this Court can always be exercised in order to 
prevent a gross and palpable failure of justice. At the same time 
it should not be so exercised as to make one portion of the Code 
of Criminal Procedure conflict with another, as would be the case 
were this Court to permit the practice to grow up of invoking its 
interference in revision so as to give a right of appeal where such 
right is definitely excluded by other provisions of the Code of 
Criminal Procedure. I called for the record of this case and 
issued notice to Mansukh Ram and the other accused persons in 
order to satisfy myself whether the case was one in which it could 
be said that the orders of courts below had proceeded uporf clearly 
erroneous principles of law, or were likely to result in obvious 
failure of justice. I have now fully considered the whole question, 
ia the light more particularly of the elaborate judgment written 
by the trying Magistrate when he acquitted Ahsan-ullah Khan 
and the persons accused along with him. I think it sufficient to 
say that, having done this, I do not regard the present case as a. 
suitable one for the exercise of the revisional jurisdiction of this 
Court. The applications will stand dismissed and the records 


will be returned, 
Application dismissed, 
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ZAINULABDIN (Plaintif) 
Versus 3 is 


ZAKIR HUSAIN AND OTHERS (Defendants? 
Compromiso— Consiruction— Matters between leyatee and heirs setiled—Heirs to. pay 
money— Condition precedent— Equity. 

In accordance with a certain will the plaintiff was to stand possessed of 
the entire estate of the deceased, to make certain payments each year for 
charities ef ceira and to devide the surplus of each year’s income -between 
the.heirs of the deceased. The will led to litigation which resulted in a 
compromise whereby the heirs got certain portions of the property and 
were to pay annually certain fixed sums out of itsincome towards the 
objects mentioned in the will. 


Held that the plaintiff was entitled to get from each of the heirs the 
sums that were payable under the compromire but having got tho3e sums 

_he was bound to expend them upon the purposes mentioned in the will and 

was bound to give reasonable accounts to the defendants showing that he 

had go spent the money. The rendering of the account was not a condition 
precedent to the payment of the money. 

APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice Tudball, modifying a decree of B. J. Dalal 
Esq., District Judge of Jaunpur, who confirmed a decree of Pandit 
Debi Prasad Chaturvedi, Second Additional Munsif. 

The facts are fully set out in the following judgment of 


TUDBALL, J.—This, and the connected appeals arise out of the 
following circumstances:—One Saiyed Tafazzul Husain died leaving 
a will, dated the 12th of December, 1872, to which he added a 
codicil, „dated the 23rd of November, 1885. According to his will 
the plaintiff respondent was appointed executor and manager of 
his estate. He was to manage the estate and was to keep the 
income entirely in his hands and to pay to the heirs their propor- 
tionate shares of the income. One condition of the will, with whigh 
we are concerned, is that he was to take Rs. 450, out of the income 
and spend’ it on what are called “deorht expenses? - In the court 
below the parties agreéd that these deorhi expenses were to include 


ancestral house, Fatika ceremonies, seota &c, as set out in the will, e 
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After the death of Tafazzul Husain the present appellants brought 
a suit against the present plaintiff for their share of the property. 
The parties entered into a compromise. According to this compro- 
mise a part of the claim in that suit was disallowed and a part 
was allowed. The plaintiffs therein also agreed to pay Rs. 75, per 
Annum outof the profits of that portion of the estate, which was to 
go to them under the compromise, towards the aor hi expenses and 
that if they did not pay these expenses, Zainul-abdin (the 
plaintiff, was to recover them, A decree under the compromise 
was passed, Zainulabdin has brought this suit to recover a sum of 
Rs. 75, per annum for three years, minus Rs. 15, which had been 
received. The claim has been decreed and the defendants have 
come here on second appeal and two points are urged. The first is 
that the defendants are not personally liable and that Zainulabdin 
may if he likes enter on the estate and collect the income and, 
therefore, no decree should have been passed against the appellants. 
The plea is one without the slightest force whatsoever. The 
appellants got a decree for possession of a proportionate share 
of the estate and they agreed to pay out of the profits thereof a 
a sum of Rs. 75, per annum. The meaning of this clearly was 
that they were to collect the income of the estate, incur the 
necessary expenditure of management and out of the balance 
which remained in their hands pay Rs, 75, yearly. They were in 
possession of the property and the profits and it is an absurdity 
to say that they are not personally liable for the money. Whether 
the plaintiff has or has not a charge on the property is a different 
matter. The defendants are liable and if the plaintiff is willing 
to accept a simple money decree there is nothing to prevent him 

` from doing so. 

The next point raised is that the plaintiff has not proved that 
he has incurred any expenditure on account of the deorki in the 
years in question, and secondly that it has not been proved that he 
has incurred the full expenditure of Rs. 450, per annum and thåt 
the appellants were only liable for a proportion of the expenditure 
of the dzorhi, subject to a maximum of Rs. 75, in other words they 
were only liable for Rs. 75, if the plaintiff spent the full amount 


*of Rs. 450, on the deorh and the lower court has come to no 


finding as to what sum was spent: by the plaintiff in the years in 
suit, The position taken by the appellants in the courts below was 
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that the plaintiff had incurred no expense whatsoever in the years 
in suit. The plaintiff showed and the court below held that he 
incurred expenditure in his father’s Fatiha ceremonies, executing 
repairs, giving seofa and attending to the visitors and guests in 
accordance with the traditions and usages of the family.” It is 
quite clear that there is a finding that expenditure was incurred by 
the plaintiff.. The lower court however goes on in its judgment; 
“Having regard to the position ant standing of the family the 
amount which was spent over the said purposes could not probably 
have been less than the aggregate amount claimed.” Presumably 
the aggregate amount is the aggregate amount claimed in the three 
suits brought against the three sets of heirs. It is urged that this 
is nota clear finding and there ought to be a definite finding 
whether or not the plaintiff incurred the full expenditure of Rs. 450, 
per annum or what expenditure he really incurred. On behalf of 
the plaintiff it isargued that he is not liable tu account to the 
defendants, that it is their duty to pay the money and that it is not 
his duty to render an account. I do not think that it is open to 
the plaintiff to plead that he is not liable to account. It was 
clearly the intention of the parties that the expenditure in the 
will was to be incurred every year and the duty of performing 
the ceremonies &c, was on the plaintiff and the various heirs were 
to pay their shares, Ifin any year the plaintiff did not incur the 
whole expenditure the heirs would be justified in holding a propor- 
tionate amount of their shares of the full sum Rs. 450. When he 
has incurred the expenditure and they have not paid their shares 
they must in equity be forced to pay the full sum of Rs. 75. I, 
therefore, think it desirable in order to meet the ends of justice 
and in order to enable me to decide the appeal to call for a finding 
on the fallowing issue from the court below: In each of the years 
in suit did the plaintiff incur the expenditure of full Rs. 450, on 
the deorhi as sanctioned by the will? Ifnot, what amount did 
he actually incur and what will be the proportionate share of 
the defendants therein. The parties will be allowed to give further 
evidence. On receipt of the finding ten days will be allowed for 
objections. 


[On recefpt of the finding the following judgment was de- 
livered]. 
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" The lower court has found on the issue remitted that the 
defendants in suit No. 133 were liable for a sum of Rs. 8 per 
annum for each of the three years in suit, that they have paid 
Rs. 16 and that Rs. 16 balance remains unpaid and that therefore 
the plaintiffs should have a decree for that sum. Objections 
have been taken to this finding on the ground that the plaintiff 
admitted the payment of Rs. 15 on account of the years in suit, 
that the whole of this sum being deducted from Rs. 24 there is 
only a balance of Rs. 9 left. The lower court has clearly made a 
slip in the account and the objection is, therefore, valid. The 
result will be that the plaintiff will have a decree in this suit No. 
133 for Rs. 9 only. I, therefore, modify the decree of the court 
below to this extent that the plaintiff will have a decree for the 
sum of Rs. 9 only. The parties will pay and receive costs in all 
courts in accordance with their failure and success in the suit. 


It is urged that in that portion of my order of the 11th of 
January, 1913, which begins, “ If in any year the plaintiff did 
not incur the whole expenditure, the heirs would be justified &c.”, 
I have laid down as a rule that it is the duty of the plaintiff to 
incur annual expenditure and after rendition of accounts recover 
what is due from the defendants. I did not intend to lay down 
any such rule. My remarks must be read in view of the circum- 
stances of the case. It would have been better expressed by 
saying, “If in any of the years in suit the plaintiff did not incur 
the whole expenditure etc.” As the suit now stands the plaintiff 
has come into court alleging that in the years in suit he had 
incurred this expenditure and, therefore, was entitled to recover his 
proportional share from the other heirs who had taken possession 
of their shares in the estate. The decree of the court below will 
be modified as noted above. No interest is claimed and no 
interest is allowed. In the connected suits Nos. 136 and 122 
the court below has held that the plaintiffis entitled to recover 
ethe sum of Rs. 27-9-0 and Rs. 6 respectively. Decrees will be 
passed in those suits in accordance with these findings. 


Plaintiff appealed. 


S. M. Sulaiman (with him Mohammad Ishaq), for the appellant, 
submitted that as the defendant did not pay the money to the 
plaintiff to meet the prescribed expenses he could not call upon 


VoL, X11) HIGH COURT 517 
the plaintiff to give an account of what he had spent. Therefore 


the suit ought to have been decreed for the years in suit 
(1315 F. to 1317 F). 


Agha Haider, for the opposite party, submitted that the nature 
of the expenses were such that they had to be incurred as the 
occasion arose. And now that, that occasion had ceased to exist 
no expense could be incurred. The plaintiff should either have 
realised the money in advance to meet the expenses of the ensuing 
year or he should have spent the money from his own pocket 


and then sued for its recovery on general principles of equity , 


from the funds available for the purpose. As the plaintiff did 
not follow any one of these two courses and as the arrears, if 
realised, could not be spent retrospectively, the result was that the 
money lapsed to the estate of which the plaintiff had been 
declared the absolute owner. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiff sued to recover money alleged to be due under a deed 
of compromise for three years upto 1317 fasli. It appears that one 
Tafazzul Husain made a will anda codicil under which the plaintiff 
was to stand possessed of the entire estate of the deceased, to make 
certain payments each year amounting to Rs. 450, for charities, 
repairs to the ancestral house, and other matters and to divide 
the surplus between the heirs of the deceased. This will led to 
litigation which resulted in a compromise under which it was 
agreed that the plaintiff should make over to the heirs certain por- 
tion’. of the property as representing their shares, and that each 
of the heirs should pay out of the profits of the property so made 
over eto them the sum of Rs, 75 per annum towards the expenses 
of the repairs and other matters mentioned in the will and codicil, 
The plaintiff brought the present suit against the defendants 
claiming this Rs. 75 for three years. The defendants contended 
that the plaintiff was bound to expend the money himself in "the 
first instance and then to render an account to them of this 
expenditure as a condition precedent to his recovering any part 
of the, Rs. 75. The plaintiff on the other hand contended that he 
was entitled to get Rs. 75 per annum from each of the heirs and 
was not bound to render any account whatever of how he had 
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expended the money. In our opinion botb of tnese contentions 
are wrong. The plaintif was entitled to get from each of thc 


ZavLapon heirs the sum of Rs. 75 per annum but having got that sum he 
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was bound to expend it upon the purposes mentioned in the will 
and codicil, and he was bound to give reasonable accounts to the 
heirs showing that he had so spent the money. The difficulty 
in the present case is to make a decree which is equitable and 
just to both parties. If we were to give the plaintiff a decree for 
the three years, the money could no longer be expended upon 
many of the purposes mentioned in the will and codicil. The 
time for expending money has now gone by. We think upon 
the true construction of the deed of compromise the rendering of an 
account is not a condition precedent to the payment of the money. 
But as already stated once the money has been paid the plaintiff 
is bound to spend the money upon the purposes mentioned in 
the will and codicil and to render a reasonable account of the 
expenditure. Under -all the circumstances we think that the 


. ke of the case will be met by giving the plaintiff a decree for 


. 75 in addition to the amount allowed by the learned Judge of 
= Court. It will be the plaintiff's duty to spend in the following 
year the Rs. 75 now decreed to him upon the purposes mentioned 
in the will and codicil and he will be liable to account to the 
defendants for the expenditure of the money. We accordingly 
vary the decree of this Court by awarding the plaintiff a decree 
for Rs. 75 in addition to the amount already decreed to him. 
Under all the circumstances we direct that the parties abide their 
own costs in all courts. l : ` 
Decree varied, 


J. M. B. 
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KING-EMPEROR 
Versus 


GANGA* 
Code of Criminal Procedure (Act V of 1898), Section 488~Sentence passed Us 
Court of Sessions— District Magisirate’s power to refer.” 


Semble. A District Magistrate is not entitled to refer a case to the High 
Court with a View to getting a sentence passed by a Court of Sessions 
enhaneed. It is extremely inéonvenient that the District M agistrate ahould 
criticise. an order passed by`a court superior to him and the High Court 
should not interfere, except for special reasons, with the sentence passed by 
Court of Sessions, on a refer-nce made to it by the District Magistrate. 


CRIMINAL REFERENCE made by W. J. E. Lupton Esgqr, 
District Magistrate of Moradabad. 

The parties were not represented. 

The following judgment was delivered by 

CHAMIER, J.—This is a reference by the- District Magistrate 
of Moradabad in which he recommends that the sentence of 
five years’ rigorous imprisonment, with ninety days in solitary 
confinement, passed on Ganga Ahir should be enhanced. The 
case was tried by the Assistant Sessions Judge to whom it was 
transferred by the Sessions Judge.’ The District Magistrate in the 
first instance in accordance with the procedure followed in cases 
tried by Subordinate Magistrates sent the récord to the Sessions 
Judge asking that the case might be forwarded to the 
High Court with a'recommendation that the sentence should be 
enhancéd. The Sessions Judge declined to send the case to the 
High Court. The District Magistrate has accordingly submitted 
the case direct to this Court. The question whether this can be 
done has arisen on several occasions. It arose ina case which 
was in my hands as Government Advocate several years ago. 
This Court while declining to hold that the District Magistrate 
was not entitled asa matter of law to submit the case to the High 


Court observed that the procedure adopted was inconvenient and « 


declined to interfere. In the two reported cases Queen Empress 
* Cr. Ref, 246 of 1914, 
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v. Zor Singh (1), and Emperor v, Jamna Bai (3), this Court observed 
that as a general rule it would not entertain a reference from a 
District Magistrate which had for its object the enhancement of 
a sentence passed by a Sessions Judge as a court of appeal. The 
remarks made by BaNERJI and RICHARDs, JJ, in the judgment 
in the latter case apply equally well to the present case. They 
said, “We do not think that the legislature by using the 
words ‘or otherwise’ in section 438 intended to confer upon a 
Magistrate the power to question the propriety of an order of a 
Sessions Court and make a reference to this Court upon that 
ground,” The Bombay High Court seems to take the same view 
in the matter (See Emperor v. Krishnaji Shyam Rao (8) in which 
the order passed by the Sessions Judge was an appellate order). 
I doubt very much whether the District Magistrate: iş entitled 
as a matter of law to, make this reference, but assuming that 
be is so entitled I think it is _ extremely inconvenient that a 
District Magistrate should criticise an order of a court supe- 
rior to him in this way. In the present case it seems that the 


. District Magistrate having failed to induce the Sessions Judge 


tosend the case to this Court asked the Commissioner ofthe Division 
to send the case up to the Local Government with a view to 
having the case brought to the notice of this Court by the Govern- 
ment Advocate, but the Commissioner declined. to do‘so. It 
is quite clear that this Court ought not to interfere in a case 
of this kind except for special reasons. There appear to be 
no special reasons in the present case. All that can be said is 
that the sentence inflicted is some-what lighter than is geperally 
inflicted in a case of this kind. In the circumstances ] decline to 
interfere. Let the papers be returned. ° 
(1) [:887] I. J. R., 10 AN, 146 oom 


2o (2) [1905] I. L. R., 28 All, 91. 
(8) [1904] 6 Bom. L. R., 1099. 


VOL. XH) HIGH COURT 631 


SITA RAM PANDE ( Plaintif) 
versus i 
MADHO PANDE ( Defendant )®. 


Codo of Ciril Procedure ( dot V of 1908), section 47, Order $1, Rule 86— Mortgage 
with possassion— Mortgages also oo-sharer—Sale of equity of ‘redemption— Suit for 
pre-emplion— Money deposited by pre-emptor and removed by vendee—Pre-empior 

- fall owner by operation of law—Execution of decree unnecessary, 


A property mortgaged with possession was gold off by the mortgagor. 
The mortgagee, who was in pos-esslon‘and was algo a co-shearer, brought 
a snit for pre-emption without asking for possession, obtained a decree and 
deposited the money in court whieh was removed by the vendee, The decree 
was never executed. The plaintiff’s title having been dented by the defendant 
‘the present suit for deelaration of right was brought. Held that the 
plaintif being himself in possession qua mortgagee it waa not necessary for 
him toseek any farther relief in execution of pre-emption decree under 
Order 21, rule 35, Civil Prosedure Code andthe suli was not barred by 
-~ section 47 of the Code of Civil Prosedure. 
`. Held also, that when the plaintiff satisfied the condition laid down in the 
pre-emption decree by depositing the amount of the sale price in court and 
the defendant removed that amonnt, no title whatever remained in 
the defendant and the-plaintiff by operation of law besame full owner of 
the property. f 


SECOND APPEAL from a decree of Maulvi Muhammad Husain, 
Subordinate Judge of Ghazipur, reversing a decree of Babu Kashi 
Nath, Munsif of Saidpur. 


The material facts were as follows: The plaintiff-appellant was 
a mortgagee in possession of the disputed property the equity of 


redemption of which was sold to the defendant. The plaintiff. 


brought a suit for pre-emption and got a decree conditional on 
. payment of the price within a fixed time. The money was 
“deposited within time and withdrawn by the vendee defendant, 
The plaintiff remained in possession and applied to the Revenue 
‘Court to record his name as proprietor. The defendant resisted 


the application and hence this suit for a declaration of title was 
brought..° o i 
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The court of first instance decreed the suit but the lower 
appellate court reversed the decree holding that the suit was barred 
under section 47 of the Code of Civil Procedure and that as the 
plaintiff did not execute the pre-emption decree the suit was not 
maintainable. 


Plaintiff appealed. 


Govind Prasad, for the appellant, submitted that the suit was 
not barred by section 47 ofthe Code of Civil Procedure. The 
plaintiff was in possession of the property and therefore he was 
entitled to a declaratory decree only. The right sold was only 
an intangible right which was not capable of possession. It was, 
therefore, not necessary for him to obtain possession under the 
pre-emption decree. 


Parmeshwar Dayal, for the opposite party, submitted that the 
lower appellate court's decision was quite correct and the plaintiff 
was bound to take out execution of the pre-emption decree and get 
possession of the equity of redemption under O. 21, r. 36. 


Having failed to execute his decree in time the equity of 
redemption remained vested: in the defendant who was entitled to 
hold it against the plaintiff. , 

The following judgment was delivered by 


TUDBALL, J.—This is a plaintiffs appeal arising out of the 
following circumstances. The plaintiff and his brother were 
mortgagees of the property in question. The mortgage being 
usufructuary they were in possession. The mortgagor sold the 
equity of redemption to the opposite party, Madho Pandey.” There- 
“upon the plaintiff, Sita Ram Pande, brought a suit to enforce hisright 
of pre-emption as a co-sharer. Being in possession he didenot ask 
to be put into possession of the property. His claim was decreed, 
„he paid the money into court within the time fixed and Madho 
Pande removed the money from court. Subsequently, the plaintiff 
applied to the revenue court for an entry ef his name as full owner, 
he till then being recorded as a mortgagee. Madho Prasad 
objected ; whereupon the plaintiff brought the present suit for 
a declaration that he was the full owner of the property; that he- 
was in possession of it; that the defendant had no title to it and 
had no right to. obstruct him. . The court of first instance decreed 
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the suit and granted the declaration. The lower appellate court 
has held that the suit is barred by section 47 of the Code of Civil 
Procedure because the plaintiff did not put the pre-emption decree 
into execution and had not formally been placed in possession of 
the property. It is an admitted fact that in the pre-emption suit 
the plaintiff did not ask for possession for the simple reason that 
the property which he sought to pre-empt was a bare equity of 
redemption, an intangible right of which no possession could be 
granted and also because he himself was in actual possession qua 
mortgagee. It is urged on behalf of the respondent that because 
the plaintiff failed to have his right proclaimed in the village, 
under Order 21, rule 36, therefore he has no right whatever to the 
_ equity of redemption which in some mysterious manner has 


remained vested in the respondent, although he has taken out of . 


court the pre-emption money deposited by the plaintiff. It is 
quite clear to my mind that under these circumstances no title 
whatever vests in the defendant. when the-plaintiff satisfied the 
condition laid down in the pre-emption decree by depositing 
the amount of the sale price in court and the defendant removed 
that amount from court. The plaintiff being himself in posses- 
sion had no necessity to seek anything further in execution of 
the pre-emption decree. By operation of law he became the 
full owner of the property. Being in possession, it was unneces- 
sary for him to go through the formality laid down in’ the 
Order and rule mentioned above. , The defendant is a person who 
has absolutely no title whatever and is admittedly not in posses- 
sion of anything. I allow the appeal, set aside the decree of the 
court below and restore that of the first court. The plaintiff will 
have his costs in all courts, 

J. M.*B, Appeal allowed, 
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Orvis RUPAN BIBI (Plaintiff) 
a E i VEYSUS 
Apt 2a BHAGELU LAL (Defendant).® 


Gee J: Succession Certifioate Aol (VLI of 188}), sections 16 and 18--Suil to set aside Sucoes- 
i sion Certificaie and deores passed thereon—MMaintainability of suit— Certificate 
conclusivo, 


No suit lies for a declaration that a sucoession certificate granted by 
the District Judge was obtained by means of false evidence, or for the 
setting aside of a decree obtained on the basis of the certificate thus 
obtained. i 

A succession certificate is conclusive as against the debtor under section 
16 of the Succession Certificate Aot and it can be revoked by the District 
Judge only under section 18 of the Act. 

FIRST APPEAL from a decree_of B. J. Dalal Esqr., District 
Judge, Azamgarh. 

Suit for setting aside a succession certificate, 

The lower court dismissed the claim. 

The plaintiff appealed. 


Abdul Raoof and Shafi-uz-saman, for the appellant, 
Tej Bahadur Sapru, for the respondent. 


The judgment of the Court was delivered by 


Tudtall, J. | TUDBALL, J.—This appeal arises out of a suit brought by 
the plaintiff appellant to have it declared that a certain gucces- 
sion certificate granted to_the defendant by the District Judge 
on July 2, 1909, had been obtained by means of false evidence 
and should therefore be set aside and also that a decree, dated 
March 23, 1911 which had been passed on the basis of the said 
certificate might also be set aside. It appears that one Ajudhya 
Pershad, died and the defendant applied to the District Judge 
for a succession certificate in order to enable him to collect debts 
due to the estate, among them being one due from the present 
plaintiff appellant. After enquiry the District Judge granted 


* the certificate. A suit was brought against the present plaintiff 
* F. A. No. -420 of 1912. 
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and was decreed. It is this decree which the present plaintiff 
seeks to set aside. In our opinion no such suit will lie. The 
certificate is conclusive as against the debtors under section 16 
of the Succession Certificate Act. It can be revoked by the dis- 
trict court under section 18 of the same Act, and in our opinion 
no suit will lie to have the certificate and the decree set aside on 
the mere ground that the certificate was obtained by the use of 
false evidence. -The appeal fails ant is dismissed with costs. 


Appeal dismissed. 


MATHURA PRASAD (Petitioner) 
versus 
` DURGAWATI AND OTHERS (Opposite parties).® 
Buccession Certificate Act (VII of 1889), section 4 —Joint Hindu family— Deceased joint 
with the applicant— Grant of certificate. 


Where an applicant for a succession certificate stated in his appleation 
that he wasa member of a joint Hindu family with the deceased to whose 
estate he had succeeded by survivorship. Held, that a succession certificate 
was unnecessary and the application must fail 


FIRST APPEAL from an order of C. W. Grant Esqr., District 
Judge of Bareilly. i 


An application for a succession certificate under Act VII of 
1889. , 

The applicant came. into court on the allegation that Gaya 
Prasad; his brother, died joint with him and as the Banks in 
which his money was -deposited would not give him the money 
without. the production of a succession certificate.he made the pre- 
sent application.. He. also said that a will had been executed by 
the deceased, the validity of which, however, he disputed. He was 
nota legatee underthe will though one of his sons was. Th- 
application, was opposed by two of the other three legatees. 

Thé Judge rejected the application on the ground that as the 
applicant admitted he was joint with the deceased he could not 

* F, A. F. O. No. 208 of 1913. 
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be given a certificate. He also found that the deceased did not die 
joint with the applicant. 


Benode Behari, for the appellant. 


It was a matter of common_ knowledge that Banks insisted on 
the production of succession certificates. There were cases that a 
surviving member need not get a succession certificate but there 
was nothing i in the Act to prevent his getting one if he wanted. 


Sham Nath Mushran (with him Ramakant Malaviya), for the 
respondents cited. 


Pateshri Partap Narain y. Bhagvati Prasad, [1895] I. L. R., 17 All., 578, 
Jagmohan Das Kslobhai v. Allu Maria Duskal, |1894] I. L. R., 19 Bom., 
338. 


The judgment of the Court was delivered by 


RAFIQ, J.—This is an appeal from an order rejecting the 
application of the appellant for grant of a succession certificate finder 
Act VII. of 1889. The appellant in his application to the lower 
court stated that the deceased Gaya Prasad, in respect of whose 
estate the certificate was wanted, was his brother and lived with 
him as a member of a joint undivided Hindu family, There 
were certain other allegations made in the application which need 
not be referred to. The application was opposed and the learned 
Judge rejected it. No evidence was given by either side in’ the 
court below in ‘support of the allegations made in ‘the application 
or in the objections. The learned Judge in rejecting the applica- 
tion said that he thought that the two brothers were separate and 
that one of the legatees under the will of the deceased was a ‘more | 
likely person to apply for and to be granted a succession certificate. 
We do not think that there was any evidence before the learned 
Judge to enable him to come to a decision with regard to the 
character of the family of the appellant and his deceased brother. 
Gaya Prasad. Taking the application as it stands we think that 
it must fail. If the appellant was joint with his brother Gaya 
Prasad, he, the appellant, has succeeded to the estate of the deceas- 
ed by survivorship, and in sucha case a certificate under Act VII 
of 1889 is unnecessary. The application, therefore, fails and the 
‘appeal is dismissed with costs, . 


Appeal dismissed. 
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GHANSAM (Plaintif ) | 
versus . ` cue 
BIRANCHI LAL AND ANOTHER (Defendants)*. 


Pre-eption— Wajib- ul-ara~ Settlement in—Statement— Reference to pre-emption in the 
wajb-ul-arg— Custom or coniract. : 


The mere fact that a Wajib-ul-ars was to remain in force for a settlement 
whièh was to continue only for a certain fixed period did not prevent 
the co-sharers from resording their customa therein and a reference to 
pre-emption in it was not necessarily a reference to an arrangement 
between ‘the co-sharers but was prima facie to be taken aB a reference to 
eustom rather than to contract. ; ; 
` SECOND APPEAL from a decree of Lala Achal Bihari, Subor- 

dinate, Judge of Banda, reversing a decree of Shah Munir Alam, 
Munsif of Hamirpur. 


Suit for pre-emption. 
The court of first instance decreed the claim. 
` The lower appellate court reversed the decree. 
Brajnath Vyas, for the appellant. 
S. C. Banerji, for the respondents. 
The. judgment of the Court was delivered by 


RICHARDS, C. J].—This appeal arises out of a suit for pre-emp- 
tion. The Munsif decided that a custom of pre-emption did exist 
and decreed the plaintiffs suit. On appeal the learned District Judge 
held that there was no custom of pre-emption and accordingly dis- 
missed: the plaintiffs suit without deciding the other issue, namely, 
what was the sale price. In support of the allegation that a custom 
of pre-emption prevailed the plaintiff produced an extract from 
the wayib-ul-ars of 1879, and also two judgments, one of which 
was between the same parties as in the present suit. As against 
this the defendant produced no evidence except an extract from 
the waytb-ul-arz of 1833. This admittedly proves nothing either 
way. At that time Government had taken over the zamindari, 


evidently *for non-payment of revenue. The learned Subordinate - 
#8. A. No. 1436 of 1912, 
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Judge in dealing with the Wajib-ul-arg of 1879 points out that 
it was only to remain in force from 1879 to 1900, and states that 
this fact clearly shows that the reference to pre-emption must 
be a reference to an arrangement between the co-sharers, and is 
not and cannot be a record of a'custom. In our opinion this 
is’wrong. The mere fact that the waytb-ul-arz was for a settlement 
which was to -continue only from 1879 to 1900 did not prevent 
the co-sharers from recording ‘therein their customs, A reference 
to the document will show that it purports to be a record not 
only of contracts but also of customs and when referring to 
pre-emption it actually speaks of the ‘custom of pre-emption,’ 
Prima facie (according to the rulings of this Court) references — 
to pre-emption are to be taken as references to customs rather 
than to contracts. The wayzb-ul-are of 1879 is supported by two 
judgments. Even if the judgment in suit No. 397 of 1911 be 
not regarded as res-judicata, it is very strong evidence-in the 
present case because it was between the same parties and about 
property situate in the same mahal. The .custom was alleged 
and not even denied, and it also appears that the final result of 
the case was that pre-emption was decreed. It seems to us that 
the evidence in the present case was all the one way and that 
the learned Subordinate Judge was wrong in setting aside the 
decree of the court of first instance. Before, however, finally 
deciding the appeal we must remand an issue to the court below 
as to the real consideration. We accordingly refer the following 
issue, namely, what was the true sale consideration. The court 
will decide this matter upon the evidence already on the record. 
The case will be put up on return of the finding. The usual 10 
days will be allowed for filing objections. 


On return of the findings the appeal was decreed. 
Appeal allowed. 
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CHATTER BHUJ (Plaintif) 
VErSUS 


RAGHUBAR DAYAL (Defendant)* 
Code of Civil Prosedure (det V of 1908), Section 116 ,Sch. 1I para. 16—Inherent 
jurisdiction wrongly exercised—Interference in retision— Arbitration proceedings 
—setling aside of reference during pendency of proceedings. 


The intention of the second Schedule to the Code of Civil Procedure is 
that when onee a reference to arbitration has been made under the orders 
of the court that reference should only be superseded for one of the 
reasons given in the Schedule itself and that allegations of corruption 
against the arbitrator should be dealt with under para. 15, after the 
award has been received. 


It is unsound on general principles to invoke the inherent jurisdiction 
of a Civil Court in a matter for which provision is made in the Code itself. 
A ‘court bas- no inherent jurisdiction under section 15) of the Code to 
supersede an arbitration proceeding during its pendency and the High 
Court can interfere in revision when the inherent jurisdiction ofa court is 
exercised wrongly and with material irregularity Bombay Fire Instance 
Co. v. Ahmadbhoy, I. L, R., 34 Bom., 1, not followed. 


CIVIL REVISION against the order of Babu Spek Namate Banerji, 
Subordinate Judge of Agra. 


The facts are as follows :—A suit was brought in the court of the 
Subordinate Judge of Agra which by consent of parties was 
referred to arbitration on the 28th March, 1911. The arbitrator 
closed the case on the 11th July, 1911. On the 2oth July, 1911 
the defendant presented an application before the court asking 
it to revoke the order of reference. The court fixed the 28th of 
July for hearing of this application and ordered that the plaintiff's 
pleader be informed of this fact. 


On the 28th of July, 1911 the court took up the application 
presented by the defendant and passed an ex-parte order revokjng 
the reference and took the case up in his own file. An order 
was sent to the arbitrator to return all the papers connected with 
the case and the order reached the arbitrator -on 3oth July. 

i *Oivil Revision No. 89 of 1913. : 
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The arbitrator sent in all the papers, among which was an award 
purporting to have been made on 27th July. On the 8th June, 
1912 the court asked the plaintiffs pleader to inform his client 
to appear in person on the 2oth June, 1912, the date fixed for 
hearing of the case otherwise the suit would stand dismissed. 
On the 2oth June, 1912, the plaintiff filed an application to the 
effect that the court’s order revoking the reference to arbitration 
was wrong and tbat it should proceed with the award according 
to law. The Subordinate Judge rejected this application and 
dismissed the suit without hearing the parties, 


Plaintiff appealed, 


Nihal Chand, for the applicant, submitted that the Subordinate 
Judge had no jurisdiction to revoke the order of reference accord- 
ing to Sch, II Sec. 3 cl, 2, Secs. 5, 8 and 15 of the Code of Civil 
Procedure, 

He referred to 


Halimbhai Karimbhai v. Shanker Lal, [1885] I. L. R., 10 Bom., 381, 
Jamna Kunwar v. Nasib Ali, [1902] L L. R., 24 All., 312, 


Perumalla Salyanarayana v. Perumalla Venkata Rangayya, [1903] I. L. R 
3 
27 Mad , 112, 


Sultan Muhammad Khan v. Sheo Prasad, [1893] I. L. R., 90 All, 145, 
Ohiddu v. Kunwar Sen, [1906] I. L. R., 29 All., 49, 

Abdul Hamid v, Rias-ud-din, [1907] I. L. R., 30 AN., 32, 

Shiam Sundarlal v. Bhairon Singh, [1906] A. W. N., 61, 

Posionjee Nussurwanjee v. Manockjes and Co., [1868] 12 Moo, I. A., 112, 130, 
Law of Arbitration by Durga Charan Banerji. 


In most of the aforesaid cases the reference to arbitration was 
without the intervention of court and the rulings laid downethat 
even in such cases a party could not withdraw a reference to 
arbitration at his mere will and pleasure without a sufficient 
and just cause. The cases reported in I. L. R., 10 Bombay, p. 381 
and I. L. R., 30 Allahabad p. 32 were direct authorities in fayour 
ofthe plaintiff. According to Section 15 of Schedule II a court 
should hold its hands till the award is challenged by either party. 

The award having been given on 27th July was delivered before 
the order superseding the reference and was, therefore, a nullity, 


The proper procedure for the court below was to give notice 
of the award to parties. He referred to i 


Chatwrdhujdas v. Ganesh Ram, [1898] I. L. R., 20 All., 474, 
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Bangasami v. Muttusami, [1887] L L. R., 11 Mad., 144. 


The omission of the Subordinate Judge in not getting the 
notice of the application dated 2oth July served on plaintiff's 
pleader was a material irregularity. 


Durga Charan Banerji (for Tef Bahadur Sapru), for the opposite 
side, submitted that the lower court had jurisdiction to supersede 
the order of reference for just and sufficient cause. 


The legislature never contemplated that this Court in revision 
should interfere in matters in which a lower court has exercised 
a discretion as to the sufficiency or otherwise of the ground on 
which that court acted. Further the courts possess an inherent 
power which entitles them to revoke a reference in the interest 


of justice. He referred to 
Ohiddu v. Kunwar Son, [1906] I. L. B., 29 All, 49, 
Mahomed Wahiduddin v. Hakiman, [1902] I.*L. R., 29 Cal., 278, 
Bombay Fire Insurance Co. v. Ahmadbhoy, [1908] 11 Bom., L..B., p. 1. 

S. o. L L.R., 8 Bom., 1. 

The plaintif has taken a long time-in coming before this 
Court and the effect is that the defendants objection for setting 
aside the award would now be time-barred under art. 158 Sch. I 
of the Limitation Act. 

The following judgments were delivered. 

Piaaort, J.—The revisional jurisdiction of this Court is being 
invoked by a plaintiff whose claim fora sum of Rs. 1200 plus 
interest has been dismissed by the Additional Subordinate Judge 
of Agra, under somewhat peculiar circumstances. The suit 
having been duly instituted, was referred to ‘arbitration by an agree- 
ment under para. I of the Setond Schedule to the Civil Procedure 
Code. The arbitrator had been directed to submit his award by 
August 8th. 1911. On July 20th, 1911, the!defendant presented 
to the court an application supported by affidavit, asking the 
court to supersede the arbitration, on the ground that he had lost 
confidence in the fairness and impartiality of the arbitrator. 
The court directed that this application should come up for order 
on July 28th, 1911. After notice to the plaintiffs pleader it did 
not take the precaution of issuing orders to the arbitrator to 
suspend his proceedings pending the disposal of the said application. 
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It isa matter for controversy whether the plaintifs pleader did or 

did not receive notice. The record does not show that he did, and on 
the date fixed (July 28th, 1911,) the matter was actually heard and 
disposed of ex-parte, The court had no materials before it except 
the affidavit filed-along with the application of July 2oth, 1913, 
and this affidavit is very badly drafted and does not bind down the 
deponent to affirming anything material as of hisown personal 
knowledge. The court, however, contented itself with taking note of 
the fact that no one appeared to contest the application, and there- 
upon passed an order superseding the arbitration and fixing a date 
for proceeding with the suit. It, at the same time, issued an order 
to the arbitrator directing him to send in all papers connected 
with the proceedings before him. It would seem that this order 
reached the arbitrator on July 30th, 1911, and his reply reached 
the court on August Ist, r911. He sent in a large number of 
papers, and with the rest, an award in favour of the plaintiff for 
Rs. 1200 lus a certain amount of interest, the said award purport- 
ing to be dated July 27th, 1911. 

The plaintiff went up to this Court in revision against the order 
of July 28th, 1911, but a Bench of this Court held that no case 
had yet been decided within the meaning of Section 115 of the 
Civil Procedure Code, and that there could be no interference at 
this stage. 

By the time the learned Subordinate Judge came to take up the 
suit again it would seem that he was beginning to entertain an impres- 
sion unfavourable to the plaintiff's conduct of the case, at any rate 
he passed a peremptory order requiring the personal attendance of 
the plaintiffon the next date fixed for hearing. The case then came 
up on June 20th, 1912, the plaintiff being represented by pleader, 
but not appearing in person as directed. His pleader put in three 
applications, one after the other, all of which were rejected by 
the Court, One at least of these applications was very improperly 
warded, and I feel compelled to place on record the impressions 
left on my mind by a perusal of the proceedings of that date, 
that there was some loss of temper on both sides, A mere 
inspection of the order by which the learned Subordinate Judge | 
finally dismissed the plaintiff's suit suggests that it was Written 
in haste and in some agitation of mind. The order as passed 
does not specify under what provisions of the Code of Civil Proce- 
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dure it purports to be passed, and it certainly seems open to 
argument whether the Court intended to apply the provisions 
_of Order XVII, rule 2, or those of Order IX, rule 12, Civil, 
Procedure Code. When a court comes to the conclusion 
that a plaintiff before it has so mismanaged his case that, what- 
ever may be the merits of his claim, it is right and proper that 
his suit should be dismissed without an adjudication on the merits, 
it is most desirable that the court should itself pause to consider 
and should place clearly on record the precise provisions of the 
law under which it proposes to act. The plaintiff appealed to 
the District Judge against the order of dismissal, but the District 
Judge held the order to have been passed under Order IX, rule 12, 
Civil Procedure Code and not to be open to appeal. The question 
of the propriety of the District Judge’s order is not before us and 
there has been no argument on the point. I mention the matter 
only by way of explaining the unsatisfactory position into which 
the litigation has now got and as accounting for the plaintiff's delay 
in bringing the matter before this Court in revision. 

The plaintiffs contention now is that the Subordinate Judge’s 
order of July 28th, 1911, superseding the arbitration was either 
altogether without jurisdiction, or at any rate was vitiated by such 
material irregularity as to make it a proper subject for interference 
by this Court in revision. Jf this order be set aside, it is further 
contended that the Subordinate Judge had no jurisdiction to 
proceed with the suit himself, and that all his subsequent orders, 
upto and including the order dismissing the suit, are equally 
without jurisdiction, It is further suggested that we should quash 
this order of dismissal, and remand the case to the court below, 
with directions that it should take cognizance of the arbitrator’s 
award in favour of the plaintiff, and either pass a decree in the 
terms of that award or consider whether it is open to it, at this 
stage, to pass an order setting aside the award under paragraph 15 
of the Second Schedule to the Civil Procedure Code. $ 

We were taken in argument through a great deal of the volumi- 
nous case-law onthe subject, but most of the cases cited seem to 
me but remotely relevant to the facts before us. It is settled law 


that in the case of an dgreement to refer to arbitration come. 


to out of court, neither party can revoke the agreement at his own 
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will and pleasure ; but either party may do so for good and suffici- 
ent cause, and various cases have arisen in which the courts have 
been called upon to inquire into the validity or sufficiency of the 
cause alleged for revoking such an agreement. It was conce- 
ded before us in argument that a reference to arbitration 
made under the orders of the Court cannot be terminated 
by a mere revocation on the part of the plaintiff or defendant ; 
but can only be superseded by an order of the court. The Second 
Schedule to the Code of Civil Procedure specifies certain cases in 
which the court may supersede a reference to arbitration made 
under its orders ; the fact that one of the parties concerned has 
lost faith in the fairness or impartiality of the arbitrator is no- 
where laid down asa valid ground for superseding the arbitration. 
Corruption or misconduct on the part of the arbitrator isa good 
ground for setting aside the award after the same has been 
received, but it is nowhere laid down that the court is authorized to 
take cognizance, during the pendency of the arbitration, of an 
allegation that the arbitrator, is corrupt or partial or is miscon- 
ducting himself so as to suspend the proceedings in arbitration 
and, if satisfied of the truth of the allegation, to supersede the 
arbitration before any award hasbeen received. It is contended 
that the court must be presumed to have inherent jurisdiction 
to do both these things, for good cause shown. The learned 
Advocate for the.defendant in this case, who is himself a most 
distinguished authority on the subject of the Law of Arbitration, 
could only refer usto one reported case, Bombay Fire Insurance 
Company v. Ahmadbhey (1), where this proposition was definitely 
laid down. I must confess to grave doubts on the pointe The 
learned Judge of the Bombay High Court speaks of the necessity 
of protecting a party from “multiplied expenses” and “intermin- 
able delays” on the part of the arbitrator. With all respect for 
his opinion, I suggest that in an arbitration conducted under the 
orders of the court (and this is the case with which we are now 
dtaling) the court has very large powers of control against 
“interminable delays,” at any rate, it can provide at once by its 
order specifying the period within which the award is to be 
returned. It seems to me unsound on general principles to 

*invoke the “inherent jurisdiction” of the court ina matter for 


(1) [1908] L L. R., 34 Bom,, 1. 
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which provision appears to be madein the Code itself. I am by 
no means satisfied that the intention of the Second Schedule to 
the Code of Civil Procedure is not, that when once a reference to 
arbitration has been made under the orders of the, court, that 
reference should only be superseded for one of the reasons given 
in the Schedule itself, and that allegations of corruption of 
misconduct against the arbitrator should be left to be dealt with 
under paragraph 15, after the award Has been received. 


I should be quite content, however, to dispose of the matter 
now before us on the principles laid down by Mr Justice Davar 
in Bombay Fire Insurance Co. v. Ahmadbhoy. The “inherent 
jurisdiction ” of the court, if it can be called into play at all in this 
fashion while the arbitration is pending, should be, “cautiously and 
sparingly exercised ”, and only when itis obvious that the ends 
of justice would not be met by requiring the dissatisfied party to 
wait and see what the award might be and then to assail it on the 
ground of corruption or misconduct, if satisfied that such allega- 
tions can be made out. An application to a court to interfere with 
an arbitration proceeding pending under its orders should not at 
least suggest grounds for supposing that the applicant will suffer 
some irreparable injury if prompt action is not taken. In the 
present case the learned Subordinate Judge seems to me to have 
taken action on an unsatisfactory application supported by a 
worthless affidavit. Having decided to entertain that application, 
he did not at once issue orders to the arbitrator to suspend his 
proceedings pending inquiry; he did not cause notice of the 
application to be formally served on the opposite party; he 
superseded the arbitration with no legal evidence before him of 
any one single fact justifying his interference ;and he did so by 
an ex-parte order which was not prefaced by any finding that the 
plaintiff or his pleader had notice of the date fixed for hearing the 
defendant’s application. 


Now we are dealing in this case with an order which was admit? 
tedly not within the jurisdiction of the court below under any of 
the provisions of the Code of Civil Procedure which deal speci- 
fically with the whole question of submissions to arbitration. The 
order can only be justified, if at all, by invoking the inherent jurisdic- 
tion of the court. Under these circumstances I do think that it is 
both proper and necessary that this Court having the record before it 
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in revision, should consider the circumstances under which that in- 
herent jurisdiction was invoked and the manner in which it was ex- 
ercised. In my opinion it was invoked under circumstances which did 
not call for its exercise, and was exercised “with material irregularity.” 


I think that, if we set aside this order of July 28th, 1911 and 
all subsequent orders in the case as passed without jurisdiction, 
we can direct the court below to take up and consider the question 
of the validity of the award. “It was suggested in argument that 
the provisions of article 158 of the first Schedule to the Indian 
Limitation Act (Act IX of 1908) would prevent this. In reply to this 
I hold that the defendant’s application of July 2oth, 1911, was, 
though premature and irregular in “form, in substance a ‘plea of 
corruption and misconduct against the arbitrator. The court 
would have jurisdiction to take cognizance of it as an objection 
against the award, and to do ‘soon the date on which it takes 
cognizance of the award itself. I would hold further that the 
award, though received by the court on August Ist, 1911, haś not, 
in consequence of the mistaken order of July 28th, 1911, been legally 
before the court at all up to this present date. That court should, 
therefore, take cognizance of it on the date on which it receives 
back the record from this Court, issue notice of the same to the 
parties, and allow ten days for objections, in case the defendant 
desires to file further. objections. It may be a matter for enquiry 
whether the award was really made on the date which it purports 
to bear, as it would certainly amount to misconduct on the 
arbitrator’s part if he made the award after the court’s order 
of July 28th, 1911, reached him, and purposely antedated it. 

For these reasons, I would set aside the order’ dismissing the 
plaintiff's suit as well as the order superseding the arbitration and re- 
mand the case to the court below with directions as suggested above. 


RAFIQ, J.—I concur. 

By THE CouRT.—The order of the Court is that the order of 
the lower court dismissing the plaintiffs suit as also the order 
superseding the arbitration is set aside and the case is remanded 
to the court below to consider the validity of the award and to 
dispose of the suit according to law. The costs of this application 
will be costs in the suit. . 

J M. RB a Application allowed, 
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AMIR BEGAM 
VET SUS 
SAIYED BADR-UD-DIN HUSAIN AND OTHERS, 


drbitration dward—Proceedings to enforce award— Powers of an arbitrator—Jurisdic- 
tion of the court—Misconduc: or corruption—Auard bad tn part but separable — 
Irregularities in proceedings in reference— Notes of procesdings—Arbitrator as a 
toltness—Code of Civil Procedure, (Act 5 of 1908), Schedule 2, paragraphs 
£0 and 16. 


When a matter, which is within the power of an arbitrator is considered 
by him, his decision thereon cannot be questioned in legal proceeding 
to enforce his award unless a charge of corruption or misconduct against 
him is established. 

When a separable portion of an award is bad, the remainder of the 
award if good, ean be maintained. . The inclusion in an award of a decision 
on a matter which is outside the power ofan arbitrator, would render his 
award invalid unless the portion of the award relating to such a matter is 
separable from the rest. : 


If irregularities in procedure in a reference to arbitration can be proved 
which would amount to no proper hearing of the matters in dispute, there 
would be misconduct sufficient to vitiate an award without any imputation 
on the honesty or impartiality of the arbitrator. 

An arbitrator should make and retain for subsequent use, if necessary, 
notes of the proceedings before him, but the absence of sueh notes is not 
a ground on which an award should be set aside at the instance of one 
of the parties who must have known the general course of procedure and 
who did not make any protest until after the making of the award with 
the terms of which he was not satisfied. 


An arbitrator selected by the parties is bound to give evidence as a 
witness in a legal proceeding to enforce his award, and where a charge of 
dishonesty or partiality is made against an arbitrator, any evidence relevant 
thereto which he can give is admissible, but the evidence admitted® as 
relevant on a charge of dishonesty or impartiality must not be used for 
the purpose of scrutinising the decision of the arbitrator on matters within 
his jurisdiction and on which his decision is final. 


Buceletich v. The Metropolitan Board of Works, [1872] L. R., 5 H. L., 41§ 
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APPEAL from a decree of the court of the Judicial Commis- 
sioner of Oudh, reversing a decree of the court of the Subordinate 
Judge of Lucknow. 


Certain matters in dispute between the parties to the appeal 
in respect to the litigation were referred to a sole arbitrator, 
who published his award. Respondent (1) then applied under 
Schedule 2, paragraph 20, of the Code of Civil Procedure, 
1908, praying that the award might be filed and a decree 
passed in accordance therewith. The application was treated 
as a suit in which respondent (1) was plaintif and the appel- 
lant and the other respondents were defendants. The Subordinate 
Judge found that the arbitrator had been guilty of misconduct 
and dismissed the suit with costs. The court of the Judicial 
Commissioner found, on appeal, that nothing amounting ta mis- 
conduct on the part of the arbitrator had been established, but 
held that the arbitrator had exceeded his power in one respect, 
namely, in allotting specific portions of Rasulabad property, and 
that as that portion of the award was separable from the rest a 
decree must be passed as prayed for save in so far as the award 
provided for the partition of the said Rasulabad property. The 
appellant thereupon appealed to His Majesty in Council. 


De Gruyther K. C, and Dube, for the appellant : Proceedings 
in an arbitration in India under the Code of Civil Procedure 
must be the same as those in an arbitration under the common 
Law in England, where such proceedings are required to be in 
the nature of judicial proceedings : See 

In re Enoch and Zaretsk, Baok § Co., [1909] L. R., [1910] 1 K. B., 37. 
The award is bad, as itis not based on enquiry or evidence 
given in the presence of the parties or anything approaching 
a judicial investigation and rests on arbitrary assumption of the 
arbitrator or on assumed personal knowledge. The arbitrator 


had no power to divide Rasulabad property by specific allotments 
and that portion of the award is bad. The court has no power 


to amend the award, which must therefore be rejected 
Mustafa Khan v. Phulja Bibi, [1905] I. D. R. 27. AU., 327. 


e In every case the arbitrator decided in favour of sespondent 
and to the detriment of the appellant, He did not act imparti- 


VÒL. X11} PRIVY CoUNCIL 539! 


-ally and the aggregate effect is that he has been guilty of legal 
misconduct. Reference was also made to 


Dayakishen v, Dharam Das, [1896] 4 All. L. J., 159, 
Kali Prosanna Ghose v. Rajani Kant Chatterjee, [1897] I. L. R., 25 Cal, 141. 


Code of Civil Procedure 1908, Sch, 2., paragraph 15 (a); ahd 
Wilson’s Mohammadan Law, 4th Ed. p. 256. 


Upjohn K. C., and Lowndes, for the respondent. Where a 
portion of an award is bad’ but separable from the rest as here 
the Court is bound to pass a decree in respect of the portion that 
is good: Code of Civil Procedure, 1908, Sch 2 paragraphs 20, 21 
(a) and 14. The corruption of the arbitrator is only ground on 
which his award could be rejected. It is not enough to show a 
technical misconduct, butit must be shown that the arbitrator 
was a dishonest person. The appellant has failed to establish 
the charges made by her. 


De Gruyther, K. C. replied. 
The judgment of their Lordships was delivered by 


LORD PARMOOR :—This is an appeal from a decree of the court 
of the Judicial Commissioner of Oudh, dated 15th August, 1911, 
reversing a decree of the Subordinate Judge of Lucknow, passed 
by him upon an application by respondent (1) for the filing of an 
award. 


On the 6th of May, 1909, one Khwaja Farid-ud-din Husain 
(hereinafter called the testator) died at Lucknow, leaving con- 
siderable property, and had as heirs, according to Mohammedan 
Law, a full sister (the appellant herein), two step-brothers, respon- 
dents (2) and (3), step-sisters respondents (4) and (5), and a widow 
respondent (6). Shortly before his death, the testator made a will 
by which he appointed respondent (1) his executor, and, as he was 
entitled todo by Mohammedan Law, bequeathed him one-third bf 
his property. After the death of the testator disputes arose 
between the parties interested, and litigation was commenced. 
On the 6th August, 1909, the matters in dispute were referred to 
the sole arbjtration of Munshi Sakhawat Ali under a submission ° 
of reference in the following form :— 


Lord Parmoor 
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“Whereas there exists a dispute amongst us, the executants, regarding the estate 
of Khwaja Farid-ud-din, deceased, and the deed of will dated the 30th April, 1909, 
we, the executants, have, of our own accord, appointed Munshi Sakhawat Ali as 
a referes for the purpose of settling the matters in dispute. We agree and 
record that the said referee may decide it in whatever way he may deem proper, 
we, the exeoutants, shall remain bound by the award, Therefore we have 
exefuted these few presents by way of a deed of agreement so that they may serve 


88 an authority.” 

The arbitrator entered upon the reference and published his 
award on the 16th July, 1910. He confirmed the appointment 
of respondent (1) as executor, and gave him one-third of the 
property. The remaining property fell to be divided according 
to Mohammedan Law. The parties were entitled in the following 
shares :— 

The appellant to a third share, the respondents (1) and (6) 
jointly toa moiety, the respondents (2) and (5) to a sixth share. 
The arbitrator then proceeded to distribute the property in pro- 
portion to the shares to which the respective parties were entitled 
and for this purpose to make a valuation. The property so valued 
amounted in the aggregate to 91,042 rupees. There was a further 
item of 4,000 rupees, which was in no sense an ascertained or 
settled amount, but was based on a right toclaima rendition of 
accounts from a certain Ahmad Khan, and this item, for what it 
was worth, was allotted to the appellant. The respondents (1) 
and (6) in respect of their joint half share were allotted property 
valued at 45,010 rupees. The appellant in addition to the above 
item of 4,000 rupees was allotted property valued at 30,879 rupees, 
and respondents (2) and (5) were allotted property valued at 
-15,153 rupees. On the face of the award the distribution appears 
to be fairly made. So far as there is any advantage it is in favour 
of the appellant. This apparent advantage is referred to and 
explained by the arbitrator in his award. 

At the time of the testator’s death there was a considerable 
mortgage (20,000 rupees) affecting certain portions of his property, 
The arbitrator recognised that the allottees of the mortgaged 
property would be under a disadvantage with an apprehension of 
possible loss. He therefore decided that the debt of 20,000 rupees 
and its interest should,as among the parties entitled under the 

“will, be a charge on the entire property of the testatgr, and pro- 
portionately on all the co-sharers, and that each co-sharer shoud! 
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be liable to pay in proportion to his share, and that each co-sharer 
should as soon as possible pay his proportionate share of both capital 
and interest to the creditor. Whether this provision in the award 
did give full protection to the allottees of the mortgaged property, 
it is not within the province of their Lordships to decide. It is 
sufficient that the matter was considered by the arbitrator and 
his decision cannot be questioned unless the charge of corruption 
or misconduct is established. The.award further purported to 
assign specific lands in the Zamindari of Rasulabad by way of 
partition, a matter clearly outside the power of the arbitrator and 
which would render his award invalid, unless this portion of his 
award is separable from the rest. In the opinion of their Lord- 
ships there is no difficulty whatever in separating this portion of 
the award from the rest. It is well recognised law that when a 
separable portion of an award is bad, the remainder of the award, 
if good, can be maintained. In this respect their Lordships agree 
with the judgment of the court of the Judicial Commissioner of 
Oudh, and it becomes necessary to consider the grounds on which 
the remainder of the award has been attacked. 

On the roth June 1910 respondent (1) made an application to 
the court of the Subordinate Judge of Lucknow to file the award 
in court under paragraph 20 of the Second Schedule of the Code 
of Civil Procedure Act, 1908. On such an application the court, 
if satisfied that the matter has been referred to arbitration and 
that an award has been made thereon, and that no ground such 
as is mentioned or referred to in paragraphs 14 and 15 is proved, 
shall order the award to be filed and shall proceed to pronounce 
judgnfent according to the award. Paragraph 14 states the 
grounds on which the court may remit the award to the recon- 
sideration of the same arbitrator or umpire. Paragraph 15 states 
the grounds on which alone an award shall be set aside. The 
first of these grounds is corruption or mrisconduct of the arbitrator 
or umpire. It was on this ground that the Subordinate Judge 
refused to order the filing of the award and disallowed the 
application of the respondent (1), who had been treated as plaintiff 
in the proceedings. 

On the 7th September, 1910 issues were framed by the Subordi- 
nate Judge. The only material one is : Isthe award vitiated by thes 
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misconduct of the referee as alleged under the paragraphs 9 to 20 
of the first defendant’s (the appellant’s) written statement ? 
The misconduct alleged against the referee was two-fold :— 


(1st) That the referee had acted corruptly and dishonestly in 
his capacity of judge. . 

e (2nd) That the proceedings in the reference had been con- 
ducted in such a way that the matters in dispute had not been 
properly tried. ` 

Their Lordships will deal first wath the less important point 
of irregularity of procedure. 

If irregularities in procedure can be proved which would 
amount to no proper hearing of the matters in dispute there 
would be misconduct sufficient to vitiate the award without any 
imputation on the honesty or impartiality of the arbitrator. In 
the present case it was alleged on behalf of the appellant that. 
there had been no proper inquiry, since the parties had not been 
properly summoned to appear before the arbitrator, and the 
appellant had not had an opportunity of meeting the case set up 
by the respondent (1).- The burden of proving this allegation was 
upon the appellant and other defendants at the trial before the 
Subordinate Judge. Theonly relevant witness called on behalf. 
of the appellant was Shaban Ali, who admitted in cross-ex- 
amination that he was sent for by the arbitrator on several - 
occasions and questioned in respect of the value of immovable 
property. As against this evidence, which in itself is quite in- 
sufficient to prove the alleged irregularities, the arbitrator stated 
on oath that he invited all parties to put in written statements 
before him, but that they declined to do so; that he was never 
asked by any of the parties to hear oral evidence and that no oral 
evidence was tendered at any time, and that he got little or no 
assistance from any of the parties in making his inquiries. Itis, 
however, unnecessary in their Lordships opinion, to further 
analyse this evidence since they agree with the court of the 
Judicial Commissioner of Oudh that the allegations of irregularity 
in procedure were not proved against the arbitrator, and that 
there is no justification for the strictures passed by the Subordi- 
nate Judgeupon the conduct of the arbitrator, Further: severe 
comment was made that the arbitrator did not make and retain 
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any adequate notes of the proceedings. No doubt itis generally 
desirable that an arbitrator should make and retain for subsequent 
use, if necessary, notes of the proceedings before him;but there 
is no warrant for holding that in the absence of such notes an 
award should be set aside at the instance of one of the parties, 
- who must be held to have known the general course of procedure, 
and who did not make any protest until after the making of the 
award with the terms of which she was not satisfied. 


The last point, andthe most important, is the grave charge 
that the arbitrator acted dishonestly and with partiality in con- 
ducting the inquiry and making his award. This charge was 
found to be established by the Subordinate Judge. The main 
evidence relied upon to support this conclusion was that given by 
the arbitrator himself in cross- examination. An arbitrator, 
selected by the parties, comes within the general obligation of 
being bound to give evidence, and where a charge of dishonesty 
or partiality is made, any relevant evidence which he can give is 
without doubt properly admissible. It is, however, necessary to 
take care that evidence admitted as relevant on a charge of 
dishonesty or partiality, is not used for a different purpose; 
namely, to scrutinise the decision of the arbitrator on matters 
within his jurisdiction, and on which his decision is final. The 
limitations applicable to the evidence ofan arbitrator as witness 
in a legal proceeding to enforce his award, are stated in the case 
Buccleuch v. The Metropolitan Board of Works but where charges 
of dishonesty are made the Court would reject no evidence of 
an arbitrator which could be of. assistance in informing itself 

‘whether such charges were established. 


In the opinion of their Lordships the Subordinate Judge did 
not take sufficient care in the discrimination of the purpose for 
which the evidence was admissible, and utilised evidence relevant 
on the charge of corruption to criticise methods adopted by the 
arbitrator in determining the quantum of his valuations. The 
course adopted in the cross-examination of the arbitrator was 
not satisfactory. There was a prolonged and critical examination 
into the ,details of figures, used by the arbitrator, in making his 
award, but *the charge of corruption. was not put fairly and 
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squarely to him, so as to enable him to givea direct answer or 
explanation, It is not’surprising that a cross-examination so 
conducted should lead to a certain amount of confusion and 
contradiction, but their Lordships cannot find in this respect any 
warrant for supporting the grave charges of corruption and 
partiality. 

The distribution and valuation of the testator’s property 
amongst the parties entitled are stated without ambiguity on the 
face of the award, In the first place the arbitrator sets out the 
details of the property allotted to respondent (1) and in each 
instance his estimation of value. The first property allotted is 
the entire village of Mohi-ud-dinpur, alias Hajiganj and the 
estimated value is 28,785 rupees. In respect of this allotment 
and valuation three charges are made against the arbitrator. It 
is said, first,that Hajiganj was a choice portion of the property 
of the testator and that its allotment to respondent (1) showed 
partiality in his favour to the detriment of the appellant, The 
arbitrator’s answer is that it was undesirable to divide Hajiganj 
and that the only way in which division could be avoided was by 
its allotment in entirety to respondent (1). This explanation is 
in itself reasonable and effectively answers the charge. 


The second allegation is of under-valuation. The arbitrator is 
said to have dishonestly assessed this property at a low valu- 
ation intending to give an unfair preference to respondent (1). 
The evidence adduced in support of this charge is that the valu- 
ation was made on the Patwari’s figures to the rejection of those 
appearing in the accounts of the testator, the former figures 
giving a lower rate of profit income, and thereby diminishing the 
capitalised value. Their Lordships can see no reason for not 
accepting the arbitrator’s explanation given in cross-examination, 
He considered the Patwari’s figures more likely to form an 
eaccurate basis for valuation than those in thé private accounts, 
and stated that there were reasons which madehim think that 
the private accounts were not satisfactory, This is just one of 
the matters on which an arbitrator is bound to exercise his dis- 
cretion in estimating value, and the evidence is quite insufficient to 
prove that the arbitrator's choice of materials was influenced bya 
corrupt motive, Apart from the charge of corruption, it was 
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beyond the competency of the Subordinate Judge to scrutinise Civil 
the estimate of value appearing on the face of the award. Their 1914 
Lordships can find no reason for coming to the conclusion that PER 


AMI 
the basis of valuation suggested by the Subordinate a aged is Braam 
preferable to that of the arbitrator. awe 

The third charge made under the head of Hajiganj is that in aptly 


valuation, no account was taken of the zamindar’s office said to HUSAIN 


be worth 500 rupees, The arbitrator's answer is that it was included Lord Parmoor 
as part of the village property, and that in any case it was covered 
by the addition of 2,000 rupees Which h he had made to the value 

of the village as a whole, 

The second property allotted to respondent (1) consists of 
houses at Lucknow. It was said that the arbitrator had unfairly 
under-valued this property to the detriment of the appellant, and 
that he had included in his valuation a house which belonged to the 
appellant and not to the testator. There is no weight in the 
criticism made by the Subordinate Judge of the valuation of this 
property when the actual method adopted by the arbitrator is 
understood.:. The arbitrator having a difficulty in obtaining any 
satisfactory basis for fixing a valuation invited the parties to send 
in tenders, stating the price they would be prepared to pay for each 
of the houses. The only party who tendered for all the houses 
was respondent (1), whose tender in the aggregate amounted 
to a pricéof 11,900 rupees. The appellant sent in a tender for 
three of the houses at a slightly lower figure under each head, 
but the difference is so small as to be negligible. The arbitrator 
fixed’ the value at 11,800 rupees, reducing the tender price in the 
case of two houses by the comparatively insignificant sum of 50 
rupees. The method of valuation adopted by the arbitrator was 
within his discretion, and it is impossible to find that the small 
alteration in the case of the two houses was inconsistent with 
honesty and impartiality. 

It was necessary for the purpose of making his award that thee 
arbitrator should determiné whether or not to include in his distri- 
bution of property the houses at Lucknow claimed by the appellant. 
He gave his reasons for the decision at which he arrived. , He 
knew that the house in question had been assigned to the appellant * 
many years ago under a deed of compromise, but found that the 
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testator had not given up possession, always treating the house 
as his own and mentioning it in his will asa portion of his estate. 
He came to the conclusion that the testator, notwithstanding . the 
deed of compromise, had a good title by adverse possession, and 
that the appellant’s claim could not be sustained. He may have 
been right or wrong in the conclusion he arrived at, but their 
Lordships find no warrant for the inference that he was in any way 
actuated by a dishonest motive. If he was wrong and the house 
was not the property of the testator, -its inclusion in the award 
might be detrimental to respondent (1), but could. have no effect 
whatever in defeating the title of the true owner, In addition to 
Hajiganj and the house property the arbitrator allotted to respon- 
dent (I) certain properties of comparatively small importance. 
Having regard to the decision at which their Lordships have 
arrived on the more important portions of the property allotted 
to respondent (1), it is unnecessary to follow under these heads the 
criticisms of the Subordinate Judge, which denote no more than 
a difference of opinion from the arbitrator on questions not within 
the jurisdiction of the Subordinate Judge to determine. No attack 
was made on the allocation of house-hold furniture,.cash, and 
ornaments in Lucknow, or on their estimated value of 4,200 
rupees. 


Having allotted his share to respondent (1), the arbitrator next 
proceeds in his award to allot her share to the appellant, and to 
estimate the value of such share. There are three heads. The 
entire village of Kundri; a share in the village of Rasulabad; and 
a sum of 4,000 rupees. The testator’s share in. the Village of 
Rasulabad was at this time subject to a considerable mortgage 

` of 20,000 rupees, and it is alleged on behalf of the appellant that 
the arbitrator acted dishonestly in allotting to the appellant 
property subject to the disability of the mortgage ; that he unfairly 

, over-valued the testator’s property in Rasulabad ; and that he must 
have known that the allocation of the sum of 4,000 rupees.was 
practically illusory. In the allotment of the testator’s share in 
the village of Rasulabad, the arbitrator was asked by respondents 
(2) to (3) to give them a share in Rasulabad adjoined to their 
share in mahal pachhim which they already possessed. The 
award shows that he complied with this request. The question 
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therefore, arises whether there is any evidence of dishonesty in 
his allotting the remaining share of the testator’s property in the 
village of Rasulabad to the appellant. The appellant was already 
a co-sharer in Mauza Rasulabad, holding a share in co-tenancy 
with the testator. It was, therefore, quite reasonable that the 
arbitrator should assign a share to the appellant of the testatot"s 
property in that village. Ifthe allocation under the above circum- 
stances was properly made, the disability attached to the mortgage 
could not be avoided. It was necessary that some of the parties 
should be subject to this disability, and the matter was obviously 
present to the mind of the arbitrator, who in his award provided 
against an apprehension of loss by deciding that the mortgage 
debt and its interest should be a charge on the entire property-of 
the testator, and proportionately to all the co-sharers, each co-sharer 
being liable to pay in proportion to his share, and that each 
co-sharer should so soon as possible pay his capital and interest 
tö the mortgagee. ` Their Lordships have already referred to this 
portion of the award, indicating their opinion that the arbitrator 
had dealt with the liability of the mortgaged property, providing 
what in his opinion appeared to be the best remedy. Under these 
circumstances their Lordships can find no evidence for the alleged 
dishonesty in the allotment of a’ share of the mortgaged property 
to the appellant, and agree in the decision of the court of the 
Judicial Commissioner. i 


Their Lordships have found some difficulty in understanding 
on what ground’ the Subordinate Judge has based his finding that 
the ‘Rasulabad property was dishonestly over-valued. In his 
criticism on the valuation he states that the referee has valued 
the entire estate of the deceased at 95,042 rupees, but this in itself 
is an error, since it is clear on the face of the award that. the estate 
was valued for distribution at 91,042 rupees, and that the addi- 
tional.sum of-4,000 rupees was only thrown in as an item which 
might possibly be recovered on a claim for a rendition of accounts 
from Ahmad Khan. This initial mistake affects the subsequent 
inference and their Lordships find no evidence of dishonesty 
in the detailed criticism of the arbitrator's figures, The Subordi- 


nate Judge places considerable weight on the allotment of 4,000. 
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tor. It was objected that this was at best a doubtful item and 
ought not to be estimated in calculating the value of the appellant’s 
share. The answer to this objection appears on the face of the 
award. In calculating the value of the appellant’s share of the 
testator’s property, this sum was not taken into account, but 
thrown in as an additional item after the appellant had been 
allotted property estimated at 30,879 rupees, in itself rather more 
than her third share of the valted property. 


Ahmad Khan was a Karinda in the employ ofthe testator, 
and had been collecting his rents. It was alleged before the 
arbitrator that this man had money in his possession which was 
owing to the estate, and:for.which he had not accounted. Some 
figures were placed before the arbitrator, but there was no reliable 
evidence either of liability or of amount. Ahmad Khan refused 
to appear before the arbitrator to give any explanation of his ac- 
counts, and he-was not called at the trial before the Subordinate 
Judge. The respondent No..( 1) had given Ahmad Khan acquit- 
tance for any sums that might be due to him, and the arbitrator 
was informed by Mr. Mohammad Fasih, a pleader, and the son- 
in-law of the appellant, that he: too, had given “Ahmad Khan 
discharges as he desired to get Ahmad Khan in his power to 
support the appellant’s ‘claim for mutation. Under these circum- 
stances, what was the arbitrator to do? If he had made no refer- 
ence to the matter in his award, no question would have arisen, 
and, on the face of the award, the appellant would have had a 
full one-third share of the valued property. The course he took 
was evidently intended to be in favour of the appellant for, what 
it was worth, and the finding of the Subordinate Judge that there 
was evidence of dishonesty ‘appears to be founded on a misap- 
prehension of the terms of the award in relation. to the distribu- 
tion of his item. 


It was argued before their Lordships iy counsel -for the 
appellant that, although in each instance the evidence of dishones- 
ty might not amount to more than a case of suspicioh, the 
aggregate effect would support the charge of ccrruption, since in 
every instance the decision was given in favour of respondent 
{1), and to.the. detriment of the.appellant. In their Lordships’ 
view, this isnot .an accurate summary, but, in any case, there . 
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would be no sufficient ground to infer such a grave charge as dis- Civiu 


honesty and partiality against an arbitrator unless much strong 1914 


evidence was adduced in support of the particular instances felied Sas 


AMIR 
upon than was forthcoming in the present case. It is just to the ee 


arbitrator to say that, in their Lordships’ view, the charges of dis- SAIYED 


er a i ‘ BADR-UD- 
honesty and partiality have entirely failed. DIN 
Their Lordships agree. with the judgment of the court of the Husain 


Judicial Commissioner of Oudh, and will humbly advise His Lora Purmoor 
Majesty to dismiss the appeal with costs, 

Appeal dismissed. 

Douglas Grant, attorney for the appellant. 


_ Natkins and Shouters, solicitors for the respondent. 
J. M. P. 
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Pénal Code (dct XLV of 1860), sections 58, 191 and 193— L Perjury—False PE 
Statement made, belived'to be true—" good faith” ` 


Aman cannot be convicted of perjury for having acted rashly and 
eredulously and having failed-to make reasonable enquiry with regard to the 
facts alleged by him to be true, It must be found that he made some 
statement which he knew or believed to be false or which he did not believe 
to be true, This finding should be arrived at independently of the definition 
of good faith in section 52 of the Code, 


CRIMINAL REVISION from an order of B. J. Dalal Esq., Sessions 


Judge of Benares,comfirming an order of conviction passed by 
C. M. Collett Esq., Joint Magistrate. 


G. P. Boys, for the applicant. 


R. Malcomson, (Assistant Government Advocate) for the Crown 


The following judgment was delivered by 


Piccott, J.—This is an application in revision by one 
Muhammad Ishaq whohas been convicted of an offence under 
section 193, I. P. C, in that he presented before the court of Small 
Causes of Benares an application for execution of a decree, duly 
verified according to law, which contained in the said verification 
allegations of fact which were not true. So far the case for pro- 
secution has been fully made out, Muhammad Ishaq did present 
an application for execution in which he stated that a decree had 
been passed by the very court to which he was applying in his 
favour for a certain sum of money against Bhola Sahu. It 
appears that on the date in question no decree had been passed 
in favour of Muhammad Ishaq against the defendant Bhola Sahu 
although a suit was pending which ended later on in a decree in 
favour of Muhammad Ishaq. This decree was again not for the 


n precise sum alleged in Muhammad Ishaq’s application for 
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execution. The Magistrate who tried the case in the first ins- 
tance has dismissed the defence set up by Muhammad Ishaq in 
a manner which clearly shows that he was labouring under a 
misapprehension as to the law applicable to the case. Muhammad 
Ishaq’s plea was that he stated nothing in the verification in 
question which he did not believe to be true at the time that he 
presented his application, thus verified to the court. The 
Magistrate refers to the provisions of section 52 of Indian Penal 
Code and remarks that on Muhammad Ishaq’s own showing there 
was an absence of due care and attention on his part, and that 
he cannot be said to have believed “in good faith” that a decree 
had been passed in his favour for the sum alleged, because a 
very little enquiry would have shown him that no such decree had 
been passed. The learned Sessions Judge does not refer to 
section 52 Indian Penal Code in his judgment; but he says that 
the question in issue is whether Muhammad Ishaq acted in good 
faith, under a dona fide mistake ; this remark suggests that the 
provisions of section 52 were alsoin the mind of the learned 
Sessions Judge when he dismissed Muhammad Ishaq’s appeal, 
Now the offence which is punishable under section 193 Indian 
Penal Code is defined by section 191 of the same Code. That 
definition shows that it lay on the prosecution to prove, not 
merely that this verification made by Muhammad Ishaq 
contained statements which were false in fact, but that in making 
these statements Muhammad Ishaq either knew or believed the 
same to be false, or did not believe the same to be true. There 
has to be a finding against the accused on this point before the 
conviction under section 193 Indian Penal Code can be affirmed. 
This finding must be arrived at independantly of the definition of 
good faith contained in section 52 Indian Penal Code. A man 
cannot be convicted of perjury for having acted rashly, or for 
having failed to make reasonable enquiry with regard tothe facts 
alleged by him tobe true. It must be found that he made some 
statement or statements which he knew to be false or which Ve 
believed to be false or which he did not believe to be true. If I 
rightly understand the judgments ofthe two courts below there 
has not, been any finding against Muhammad Ishaq on this 
essential pdint. The Magistrate’s finding certainly amounts to” 
no more than this, that Muhammad Ishaq may have believed the 
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statements made in his verification to be true but that, if ‘he did, 


CRIMINAL 
sala he believed this without due care and attention. In coming to 
a this Court in revision Muhammad Ishaq has confined himself to, a 
MOHAMMAD 


ISHAQ plea against the severity of the sentence, I take it that, so far as 
oe he is personally concerned, he would be prepared to submit to 
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—— the fine of Rs. 20 asa punishment for his rash and careless action 
BEEN Sana heapplies to this Court to,relieve him from the sentence of 
imprisonment. The case having come before me, and the record 
having been examined by me according to law, I am unable to 
deal with the matter with reference merely to the wishes of the 
applicant. A man should not be convicted of perjury for having 
been rash or credulous, and the conviction in this case is in, iy 
opinion based upon an error of law. I accordingly set ‘aside the 
conviction and the sentence acquit Muhammad Ishaq of the 
offence charged and direct that his security be discharged and the 
fine, if paid, be refunded. : ; : ae 
Conviction set aside. 
Cryin BISHAMBHAR DAS 
1914 versus 
ALEC GOBIND DAS® . 
lel Defamation—- Publishing a resolution of the Punchayet—Temporary exclusion of plaintiff 


—Panehayet issuing notice—Information given at family house of plaintif —Suficient 
service 
Prima facie to say that a man has boen outeasted is to defame him. A 
defendant, acting as a chowdhri, published a resolation of the caste that 
social dealings with the plaintiff’s family were to be stopped as long as they 
did not explain their conduct. It was found that the defendant was not 
actuated by any ill-willor ulterior or improper motive and that he acted 
in good faith in execution of his daty as chowdhri and that he made a true 
statement of thé facts. Held that the defendant acted bona fide without’ 
any malice and was not liable tor defamation. 


The orthodox members of the Agarwal commoanity--issned a declaration 
of faith which set out that certain young members of the community 
had brought about the performance of the prayashcohit of a man who 
had returned from England and had dined with him which according 
to them was contrary to Dharm, for signatures of the mombers of the 


community. The plaintiff, thereupon, issued an appeal to the community 
i T t LW PAS No. T4 of 1912, 
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in which among other things he mentioned that if those who associated 
themselves with the England-returned man were to be excluded front 
caste, Radha Swamis, Freemasons, Arya Samajista and Theosophists 
should not be treated differently, A meeting of the pxnchayet was 

- hurriedly called by sending barbers, according to custom, to inform the 
, members of the date and place of the meeting and it was proved that 
the information was given at the family house of the plaintiff, Neither 
the plaintiff nor his brother, who were living elsewhere, appeared at the 
Punchayet and it was resolved that ‘those who had signed the appeal, 
bnt not the declaration of faith, should be temporarily excluded. The defen- 
dant, as chowdhbri of the caste published the resolution for the inform- 
ation of the members of the community. Held that the mattera before 
the punchayet were well within its jurisdictlon and that it @id not act 
contrary to natural jastice and a court could not sit in appeal óver 
its deoision. 


Hold further that a punohayet dealt “with family units and not with 
individual members and a notice to any member of the family, where- 
by the family was called upon to answer- for-the action- of any of its 


members, was suiticient. a 


FIRST APPEAL from a decree of Babu Srish Chandra Basu, 
Subordinate Judge of Benares. 

Suit for damages for defamation. l 

The plaintiff belonged to the Vaish Agarwal community of 
Benares. The Vaish Agarwals of Mirzapur and Chunar also 
belonged to this community. It was divided into two section 
or ¢ars, one known as the Purbria tar and the other as Pachhain 
iqr. In its social, caste and other internal affairs each section 
was governed by its own punchayel, or assembl y, the two sections 
working in union with each other. The plaintiff belonged to 
the Puria tar and the defendant was the chowdhri or headman 
of its punchayet, À i l 

From some time before the events which led to the present 
suit the community was divided in opinion on the sea-voyage 
question. A.few members of the community had gone to Eng- 
land, and dissensions arose within the community as to whether’ 
such persons should or should, not be treated as outcastes and 
whether they should or "should not be.re-admitted into _caste on 
the performance „of the Prayaschitta or purification ceremony. 
One party strongly supported the cause of the England-returned 
people, countenancing it. by. helping., them to perform the 
Prayaschitta, and by dining and socially mixing with them and 
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their relatives ; their views ‘were also advocated in some pam- 
phlets issued by them. Someof the membersof the plaintiffs 


' family had dined with ope England-returned gentleman after 


he had performed the Prayaschttta, The majority of the com- 
munity, however, were opposed to the cause and each of the 
gentlemen who had crossed the seas marr cae by 
resolutions of the two punchayets. 


- Early in May, 1910, a chittha, being a sort of edict or ene 
tion of faith, was issued and circulated among the members of 
the community by ` the orthodox party. It condemned sea- 
voyage as an inexpiable sin and interdicted association with 
England-returned people and co-operation with them in the 
performance of the Prayaschitta ceremony. Members approving 
of the views set forth in the chitha put their signatures on it. 
The plaintiff did not sign it. 

Following upon this a pamphlet dated 16th May, .!910,. was 
issued. It was signed by the plaintiff, his brother Bhagwan Das 
and four other persons. It stated that if any measures against 
a particular England-returned individual were in contemplation 
those measures should not be taken without first making a 
thorough inquiry into the cases of those members of the caste 
who had been interdining with other such individuals or who had - 
adopted the tenets of various foreign religious sects ; otherwise 
there would be partiality and injustice, and the measures would 
be regarded asthe outcome of ill-will and enmity. 

On roth June, 1910, a punchayet was held ofthe Purbia tas, 
simultaneously with a separate punchayet of the other section ; 
at these meetings the conduct of those persons who had signed . 
the pamphlet of 16th May, 1910, was considered. Resolutions 
were’ passed ; one of those passed by the punchayet of the Purdia 
tar was to the following effect :—“ Since Babu Gobind Das ” (the 
plaintiff) “and Babu Bhagwan Das ” (brother of the plaintiff) 
“publicly circulated among the Btrradaris and the non-Biradarts 
a pamphlet about the Biradaris against the practice of the 
Biradari, and did not appear at the punchayet inspite of 
their being called to do so, it appears that they published 
the pamphlet simply to insult the Biradari, arid ds they did 
not sign the chittha it appears that their opinion is agairist that: 
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ofthe punchayet ; it is therefore resolved tliat all social dealings Civiv 
with the family of. Babu Madho Das” (father of plaintiff) “ be i9i4 
‘stopped: until Babu Gobind Das and Babu Bhagwan Dascomeand pisitauniik 
exculpate themselves. No member of the plaintiffs, family was ni 
present at this punchayet. ~ .  , Govind Das 
: -It'was a'rule of the caste that the chowdhri of the punchayet 
of each far had to communicate the resolutions passed by it to 
the chowdhri of the other zar and to the chowdhris of _the 
community at Mirzaporeand Chunar. Accordingly the defendant 
communicated the above resolution to those chowdhris. 
; -On 8th July, 1910, the plaintiff and his brother sent a registered 
letter to the defendant asking for a copy of the resolution and for 
information as to what explanation was required of them and 
when, where and how it was -to be tendered by them. A pun- 
chayet held on 22nd August, 1910, resolved that it was contrary to 
the usage of the punchayet to oe to such letters and no reply 
was ‘sent. j 
. The plaintiff then hen this suit for damages fb “defama- 
tomes mental and moral suffering” by reason of the defendant’s 
communicating in writing to the chowdhris and his further 
publishing amongst the brotherhood and generally to the world that 
the plaintiffand his family had been outeasted. It was the plaintiff's 
case that the punchayet of 19th June, 1910, was not a dona fide’ 
meeting but a meeting of the defendant’s partisans, that the 
defendant’s act was not done in good faith but was actuated by 
nialice and ill-will; that the resolution was a bogus resolution and 
the plaintiff and his family were not outcasted ; that the resolutiori 
was passed without . any valid reason and against natural justice 
inasmuch as no charge had been formulated against the plaintiff 
and no notice or opportunity had been given to the plaintiff ‘for 
defending. himself ; that . the plaintiffhad not done any act which 
could justify the resolution ; and that the family of the plaintiff by , 
reason of its status was exempted from attendance at  punchayets - 
arid the chowdhri should: have called upon the plaintiffand taken his 
explanation, if necessary, The damages were laid at Rs. 11,000, 
The defendant replied that the purchayet of roth June, 1910 
was a genuine and dona fide punchayet; -that the defendant had: 
acted -without malice..and: merely... in. performiarice.of. bis..duty: 
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-as chowdhri and purely in- the interests of the community in 
scommunicating- the resolution‘ to the other chowdhris ; that-his 
act was privileged ; that the punchayet was convened,.in the 
customary manner by sending word through a barber. td.each 
family at its registered address; that it was‘ not customary 
to send notices to individual. members but only to each family 
which formed one unit of the community; that the plaintiff and 
his family wilfully abstained, inspite of notice, from attending 
and giving any explanation of their conduct: that the plaintiff's 
family was not exempt from attendance; that the order passed 


-by the punchayet was a-just and proper order; and that . the 


Civil Court bad no jurisdiction to interfere with the action of 


the punchayet in managing its own internal concerns, 


The court of first instance (Subordinate Judge) found that 
the punchayet of roth June, 1910, was a genuine and bona fide 


meeting ; tbat notices were sent in the customary mode of the 


community ; but that the plaintiff- had not actual notiċe of any 


‘charge against him and no opportunity of defending himself ; 


that the resolution was, therefore, contrary to the principles 


‘of natural justice and’ invalid; that it was defamatory and the 
> publication of it was malicios defamation within the law. As 


‘to whether the defendant had acted from actual malice or 
ill-will the court did not come to any definite finding. The 
court also found that the grounds set forth in the resolution 


` did not justify the excommunication ; that the plaintiffs family 


was exempt from attendance and that the plaintiff and his 
brother were absent from Benares on the day of the putchayet ; 
He also found, on an issue’ framed by him, that crossing the 
seas and sojourning in England was not an inexpiable sin 
under the Hindu Law and that an England-returned person 


‘who performs the Prayaschitta should be taken into caste, He 


e decreed the claim’ to the extent of Rs. 220. 


.The defendant ‘appealed ; and the plaintiff filed cross- OR tna 
cide the extent to which his claim had been disallowed.. 


B. Ex O'Conor, for the appellant :—The real “question in the 
case is not .whether -according to the true constriction of the 
Hindu-Law and Usage’.a sea-voyage’ is permissible to a Hindu; 
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‘or whether going to and living in foreign lands isan expiable 
sin. The Subordinate Judge has gone at great length intoa 
discussion of this matter which is entirely beside the point. 
This issue does not arise in this suit which is neither one for 
re-instatement to caste nor one for damages against the defendant 
for outcasting the plaintiff. The suit is purely one for damages 
for defamation by the defendant, the defamation consisting in 
the publication of the resolution of the punchayet which was 
held on 19th June, 1910. 


The starting point of the plaintiff's case is that this punchayet 
was a bogus affair and the so-called resolution which said that 
he had been outcasted was not a resolution of the punchayet 
at all; so that he had not been excommunicated as a matter 
of fact ; and the defendant by publishing this resolution published 
‘an entirely false and defamatory statement. The Subordinate 
Judge has found against these allegations of the plaintiff, and 
this part of the case has entirely broken down. 


The next part of the plaintiffs case is that assuming that the 
punchayet was a genuine meeting of the community, the resolu- 
tion passed by it was not based on any valid reason and was 
unjustifiable and improper. The resolution itself states three 
grounds on which the action of the punchayet in passing it was 
based, namely, (1) the publication by the plaintiff, among others, of 
the pamphlet of 16th May, 1910 ; (2) contumacious conduct of the 
plaintiff in not. attending the punchayet and explaining his 
conduct ; and (3) not signing the cAé¢tha or declaration of faith, 


As regards ground No. (1) the punchayet had cause to believe 
and did believe that the pamphlet was meant to impugn the 
good faith and impartiality of the community. It was calculated 
to bring the community into disgrace before the public. If that 
was not the object of the plaintiff (together with others) in issuing 
the pamphlet he should have come forward and explained his 
real motive. The proper course would have been to represent 
the matter in the punchayet and not to hold up the community 
to the ridicule of the public by issuing the pamphlet. In the 
interests of the community the punchayet was quite justified 
in making this matter one of the grounds for its resolution, ° 

As tegards ground No. (2) the punchkapet acted properly in 
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treating the conduct of the. plaintiff. as being in contumacy, of 
its authority and dignity. The plaintiff has failed to prove that 
“he and his family are in any way exempt from attendance.at 
‘punchayets. ; = on a a 7 7 : 
As regards ground No. (3),-no doubt the subject-matter of the 
chittha, namely, the question of sea-voyage in its religious and 
social bearings, is one of controversy, and opinion ‘is divided ; 
texts can be cited on both sides. But whether the view.set forth 
in it be, as a matter of fact, right or wrong, the point.is that 
it is the view honestly entertained by the majority of the 
community. If the punchayet regarded acting contrary to-this 
view as heterodoxy .and a, caste offence it was perfectly entitled 
to do so. It was a matter entirely within their jurisdiction and 
the courts have no ‘right or power to dictate to a ‘community 
that it shall not hold the opinion that a view contrary to-its own 
is wrong. A’particular community or association of men is entitled 
to entertain its own views on such questions and to have a bona fide 
belief that the opposité view is wrong. It is a matter of mere 
and pure volition whether the members of the association choose 
to mix with some individuals whose views are not in line with 
those of the body and whether they choose to dine or mix socially 
with them or not ; the courts cannot force otherwise, 


The resolution, therefore, was a resolution ‘passed by G 
genuine and properly constituted punchayet; the resolution was 
arrived at in good faith and in the interests of the community, by 
the punchayat ; and'the action taken by the punchayet was not . 
taken without valid and. reasonable cause ; further, ‘it gave fair 
play and ample locus penttentie to the plaintiff by directing” that 
he could get matters set right if he cared to, ` Under these circum- 
stances the Civil Court has no authority to call the resolution in’ 
question or to go behind it, although possibly the court may be 
unable to see eye to eye with the Punchayet in the matter. and’ 
entirely approve of its views and reasons. The matter was cer“ 
tainly within the jurisdiction of the punchayet and it was not? for 
the Civil Court to sit by way of appeal over it and -scrutinize -as 
to whether the grounds. upon .which ‘the resolution was ‘passed: 
should or should not be deemed.to.be ‘caste offences, | °° "a. . n 
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‘’The next stand-point of the plaintiff is that no notice had been 
given to him of the intended action of the punchayat and that the 
resolution was passed without any opportunity having been afford- 
ed him of defending himself by meeting and answering any 
charge that might be formulated against him; that the action of 
the punchayet was, therefore, contrary to the principles of naturat 
justice. He accused the defendant of malice in this respect. 


‘It has been amply established by the evidence that the custo- 
mary mode by which a punchayet is convened and the holding of 
a punchayet is notified is to send word by barbers to the residen- 
tial houses of the different families and not to any individual 
members, “This usage was fully complied with in this instance. 
Information of the intended sitting of the punchayet was given 
through a barber at ‘ Lakhi Chabutra’, the registered address and 
joint family residence of the plaintiff and his family. The informa- 
tion was received by Debi Pershad, the Gumashta or agent of the 
plaintiff and his brother, who was present at “Lakhi Chabutra”. 
Debi Pershad attended the punchayet, which sat for several hours, 
and could easily have either moved for an adjournment or sent 
word immediately to Babu Sita Ram, a brother of the plaintiff, 
who was adinittedly present in Benares at that time. 


Evidence points to the fact that another brother of the plain- 
tiff, namely, Babu Bhagwan Das, was present in Benares during 
the sitting of the punchayet and had actual notice of what was 
going on at it. He could have attended the punchayet and 
either answered the charges brought against his family or Pobtained 
an adjournment. 


The plaintiff's plea of want of notice is negatived by his plea 
of exemption from attendance which means that he would not 
have attended even if he had notice. He never asked for a second 
punchayet. His attitude in this matter is plainly shown to have 
been one of utter contempt of the authority of the punchayet. ` , 


The plaintiff has failed to establish that-the defendant's 


conduct at the punchayet was actuated by’ malice or ill-will, - 


Now, service of notice on the plaintiff personally is not proof of 
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the community in giving notice of punchayets. 


Orvin: 
1914 


BIsHAMBHAR_ 


Das 


v, 
GOBIND Das 


$80 HIGH COURT fA. E. J. R. 


Next, the order embodied'in the résolution is not an order 
of excommunication. It merely directs that’ until the plaintiff 
explains certain matters the community refuses to have any 
dealings with him. The order is of a temporary and provisional 
nature and the plaintiff can get it set aside any moment by 


` falfilling ‘the condition. There is nothing defamatory in’ the 


resolution; it does not say that the plaintiff is outcasted ` or’ 
excommunicated ; it does not charge him with having committed 
any sin or immoral act. 

As to the defendant’s conduct in publishing the A 
of the punchayet the Subordinate Judge ‘has found that there, 
was no malice in the publication. It was his duty ‘as chowdhri 
of the puuchayet to communicate ‘the resolution’ to the other 
chowdhris and publish it among the brotherhood. In.-doing 
so he was acting-only as the mouth-piece of the punchayet, The: 
plaintiff .has failed to make out that the defendant was actuated 
by any malicious, motive. Unless actual -malice is proved the 
defendant’s privilege as chowdhri of the punchayet is absolute. - 

Satish Chandra Banerjee (with him Te Bahadsr 
Sapru), for the respondent :—The first question that arises in 
the case is whether the resolution contained any matter of a 
defamatory nature such that the publication of it . constituted 
actionable defamation. Defamatory matter has been defined 
to include “any.words which injure the reputation of another, 
which make men think worse of him; or which expose him to 
hatred, contempt.or obloquy, or cause him to be shunned or 
avoided by his neighbours; or which by engendering an evil 
opinion of him in the minds of men tend to deprive hin of 
friendly intercourse and society.” 

Odgers ; Libel and Slander: 5th Edition, p. 17. 

“ Matter such that the natural tendency of any publication 
thereof is to injure a person’s reputation or to diminish the 
willingness of others to associate with yous X l 

Spencer Bower : Actionable Defamation, p. 

Nov, the resolution was, in effect, an ordet of excommunication, 
For the time being the plaintiff and his family were to bè deemed 
and treated as outcastes. A distinction is to be drawn between l 
individual volition and an expulsion by the brotherhood’ as such. 
It is giving a very inadequate idea of the nature of the ‘order to 


G 
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describe it as the mere expression of the wish of several indivi- 
duals to have no social dealings with a certain other individual. 
The resolution was a declaration by and an injunction on the 
community as a whole to stop all social dealings with the plaintiff. 
Then, to say that it was only a temporary and provisional order 
does not affect the real character of the order. The defendants 
own evidence shows that people under the bar of such provisional 
excommunication would be treated exactly like people who had 
been absolutely excommunicated ; the only difference being that 
in the former case an opportunity was left of their being taken 
back into caste in the event of their purging themselves ; in other 
words the bar was a revocable one; in the latter case the bar 
was irrevocable. The effect of the resolution was, therefore, 
excommunication or outcasting of the plaintiff. If the brother- 
hood pass a resolution outcasting a man or suspending him from 
social intercourse and privileges, and that resolution is published 
the party would thereby be lowered in the estimation of the 
public and would be shunned and avoided by others, The 
publication of the resolution was certainly defamatory, 

To utter words conveying that a man is an outcaste is 
defamation, 

Cooppoosami Chetty v. Duraisami Chetty, [1909] L L. R. 33 Mad., 67, 

The defendant has pleaded in defence (1) justification or 
truth, and (2) privilege. On the first plea it has to be ascertained 
whether the plaintiff was in truth outcasted by the community, 
and if so, whether such outcasting was valid or invalid. 

. The plaintiff has attempted to show that the punchayet was 
not a genuine and duly constituted meeting of the community 
but a meeting of a few partisans of the defendant got together 
by him for the purpose of maliciously and falsely procuring the 
expulsion of the plaintiff. If it be held on the evidence that 
the resolution was passed by a genuine and properly constituted 
punchayet, the next question which arises is whether the resolu- 
tion excommunicating the plaintiff was a valid or an invalid one. 

_ Where a resolution removing a man from membership of 
an association or brotherhood is passed contrary. to the rules 
of natural justice, the resolution is void and the courts will declare 
it a nullity. Those rules.are that a man is not to be removed. 
from office or membership or otherwise dealt with to his disad- 
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vantage without his having fair and sufficient notice of what is 
alleged against him and an opportunity of making his defence ; 
and that the decision must be arrived at for valid reason and in 
good faith with a view to the common interest of the society or 
brotherhood. No proceeding in the nature of a judicial proceed- 
ing can be valid unless the party charged is told he is so charged, 
is called on to answer the charge and is warned of the conse- 
quences of refusing to do so, i 

Polook : on Torts, 9th Edition, p. 127. 

Annes, v. Wylie [1844] 1:Car. & Kir., 257. 

Wertheimer, Law Relating to Clubs, 4th Edition, p. 165. 

Labouchiere. v, Earl of Wharncliffe, [1879] 13 Ch. D., 846. 

Fisher. v. Keane, [1878] L. R., 11 Ch. D., 353. 

The maxim, aud? alteram partem, that no men is to be con- 
demned unheard, is not confined to the conduct of strictly legal 
tribunals but is applicable to every tribunal or body of persons 
invested with guasi judicial powers, or powers to adjudicate upon 
the conduct or rights of parties. 


Wood v, Woad, L. R., 9 Ex., 190. 


It applies to proceedings of caste meetings which undertake to 
decide on the conduct ofa member of the caste which. conduct 
is alleged to be contrary to caste rules and usages, The caste 
institution is not above or outside the law. The- usages and 
customs of caste exist only under and not against: the law. 

Krishnasumt Chetti v, Tirasami Chetti [1886] L L. Ri, 16 Mad, 188 ; at 
pp. 144 and 148. ` 
Gomperis v. Goldirigham [1886] 1. L. R. 9 Mad., 819. 

It i is open to a court of justice to interfere with the de@ision 
of a private association on grounds one of which is that the 
decision i is contrary to natural justice, The protection of courts 
is far more needed in cases of expulsion from caste than in cases 
of expulsion from clubs or other voluntary associations of indivi- 
duals, as the former are attended by much more serious, con- 
sequences. _ . 

Jagannath Churn v. ‘Akal Dassia [1893] I. L. R., 21 Cal., 463. l 

On the facts of the present case it is proved that the plaintiff 
had, no notice of the punckayėt and that he could not possibly 
have attended it as he was absent from Benares. He had no 
intimation that any. conduct of his would be considered oF that 
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proceedings would be taken to’ excommunicate him. He was Orvis 

never informed of what charges would be brought against him 1914 

and the resolution was passed without affording him any pisawenan 

opportunity of defending himself. Being thus opposed to natural Das 

justice the resolution is absolutely void. GORN Das 
But it is contended by the defendant that according to the 

custom of the community notices of punchayet meetings are not 

sent to individual members but to the family residence of each 

family, that notice was accordingly sent to the ancestral family 

residence of the plaintiffs family, and that in the plaintiffs 

absence one or other of the plaintiffs brothers could and should 

have attended the punchayet and represented him and his 

family, š 

` In the first place it is not proved that sending word through 

a barber to the ancestral houses of families has always been the 

only ‘hard and fast rule about giving notice of an intended sitting 

of a punchayet. Then, this mode, if it be the usual mode, of 

giving notice may be sufficient when a member is called upon 

merely to attend and exercise his right of voting, but it is entirely 

inadequate and insufficient when a-member is wanted to attend 

in order to answer a charge against himself. When his own 

excommunication forms the subject of discussion at the punckayet 

he is, in all justice, entitled to a much more adequate and sufficient’ 

notice, There should have been distinct and positive notice to 

the plaintiff that such and suca a conduct of his was to be consider- 

ed, that he was to come and answer the charges that would be 

made: against him, he should have been told what those charges 

were arf called on to answer them and told that it was meant 

to expel him if he did not or could not make his defence. 


_ Innes, o- Wylie, [1844] I-Car. & Kir., 257. 
Labouchiers, v. Earl of Wharncliffe, [1879] 13 Ch. D., 346. 


; Any custom or rule of the caste to the contrary’ is bad. 
: and itself. opposed to natural justice and can not validate the, 


resolution. ; : 7 
Krishnasami Chetti 0. Vira.Sami  Chetti, [18861 L- L. R., 10 Mad., 133; at 
p. 145. 


Daid ‘Antrobus s [1681] L. R., 17 Ch. D., 615. 
It has now to'be seen what sort of notice was given in the ° 
present case. Not earlier than the morning of the day on which 
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the punchayet was held word was sent round by a barber that 
a punchayet would be held ; nothing was said as to what business 
would be transacted at it; there was no intimation that the 
plaintiffs expulsion would be considered; this message was 
delivered at the old ancestral house of the piaintiff's family not to 
any member thereof but to a servant who looked after the business 
transactions of the plaintiff and his brothers ; the plaintiff and his 
family do not reside at that house; the plaintiff and his brother 
Babu Bhagwan Das were absent from Benares, and it is proved 
that the other brother Babu Sita Ram had no knowledge ; the 
plaintiff and his brothers are separate in food and residence. 
This kind of notice falls very far short of what according. to the 
authorities cited is requisite in such cases, j 


And this is especialiy so in view of the fact, which the plaintiff 
has proved, that his family by reason of its high status is exempt 
from attendance at punchayets. Ordinarily, therefore, the plaintiff 
and his brothers would not attend at a punchayet. Even suppos- 
ing that any of them had knowledge that a punchayet would be 
held there was nothing to draw his special attention to this 

- punchayet as there was no intimation that a matter of peculiar 
interest and vital importance to him and his family was to be’ 
brought forward at it. Had there been such intimation then 
possibly he might have chosen to attend personally or have’ sent 
some person as representative on his behalf, 

The next point is that apart from the ground of want of notice 
and opportunity of defence the resolution is invalid on other 
grounds, The reasons assigned in the resolution for passing it 
do not justify it. This is a matter which the courts are confpetent 
to go into, If the plaintiff had not violated any rules of the caste 
but was expelled under the mistaken though dona fide belief that 
he had committed a caste offence the expulsion was illegal ; and 
the court is not concluded from deciding upon this point by reason 
pf the brotherhood having decided it. The court must satisfy itself 
that the brotherhood dealt dona fide with a caste offence; otherwise 
there would be no spiritual basis for their action. If the supposed 
breaches of caste rules were not really caste offences then the 

e mistaken but dona fide belief that they were so would not give 
jurisdiction to the punchayet to take action on them tô the detri- 
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ment of ‘the plaintiff. Civil 


Krishnasami Chetts v Virasami Chetti [1886] LL.R., 10 Mad., 188; at pp. 139, I42. 1914 


The defendant must establish that the order of excommunica- BISHAMBHAR 
‘tion was passed by the punchayet on justifiable grounds; otherwise a 
the action of the punchayet would not be in good: faith and Gozixp Das 
for valid reason, nor would be a proper exercise of its powers. 

It may not be possible for a court to determine the adequacy 

of the religious grounds on which an order of excommunication is 

based but it can and ought to satisfy itself that there are fair and 

bona fide grounds for such action. Bona fide means that there must 

be reasonable and probable cause for the action. 
Dawkins v. Antrobus [1881] L.R. 17 Ch. D., 615 ; at 622. 
Appaya v. Padappa [1898] 1.L.R, 23 Bom., 122.. . 


In one case it was held that it is competent to the courts even 
to examine the religious foundations on which the excommunic- 
ation is based. 

Venkalachalapati v Subbarayadu [1896] LL.R., 13 Mad., 203; atp. 300. 

The grounds for the resolution should be examined in the 
light of these authorities. The grounds have been enumerated 
already. Ground No. (1) is the publication of the pamphlet of 
16th. May. The pamphlet is nothing but an article or an open 
letter in connection with a controversial subject. There is nothing 
obnoxious or-opprobrious in it. It has not been shown’ what rule 
of the caste is: transgressed by it. ‘Thé question is whether the 
publication of the pamphlet is a caste offence. No doubt it is not 
possible to give a hard and fast definition of what is a caste offence 
and what is not a caste offence. But this can be said that in any 
reasdhable view the publication of the pamphlet cannot be deem- 
ed to be a caste offence such as to merit the order of excommunic- 
ation. As to ground No. (2), namely, non-attendance, it has already 
been submitted that the plaintiff had no notice of the punchayet 
or of the matter to be dealt with by it and that he was exempt from 
attendance. He was absent from Benares. There could be no 
contumacy under the circumstances. The subsequent condict 
of the plaintiff is quite immaterial, as it can not relate back to the 


date of the punchayet. As to ground No. (3) it is not proved 
that the plaintiff refused to sign the chittha. Even if it be supposed 
that he did refuse, his refusal can not fairly and reasonably be 
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made a ground for his excommunication ; for he was not informed 
that his refusal to sign would be deemed to be schism and that he 
would be liable to be excommunicated for it. Nor did the chittha 
itself say so. The resolution is: not based on any overt act of 
heteradoxy. on the part of the plaintiff. The punchayet did not 
act properly in the exercise of its powers in excommunicating the 
plaintiff upon a mere inference drawn from the fact that the chitihka 
was not signed by the plaintiff. He did not commit any caste 
offence. i l 
For the reasons already stated the court can and should go 
behind the resolution and hold it to be absolutely null and void. 


` The resolution being a nullity the result is that the plaintiff was 


never outcasted at all, and there was no justification for the defen- 
dant to publish it. The publication to the effect that the plaintiff 
was outcasted by the punchayet was, therefore, a piblication of a’ 
statement without foundation, which statement was defamatory. 
The publication was, therefore, an actionable defamation. The 
plaintiff still continués: to be a ‘member of the caste, the invalid 
resolution notwithstanding, and it is a falséhood to say of him 
that he has been outcasted, ; 


As to the defendant’s plea of privilege by virtue of his position 
as the President of the punchayet, it is only available to him if he 
can show that he published a valid resolution of the punchayet, 
For an act done merely under cloak of office is not privileged if the 
act itself is wrong.. If publication of the resolution by individual 
members of the brotherhood would be defamatory, then the pub- 
lication’ by the chowdhri would’ be equally defamatory, and he 
would be-equally liable, although he might have acted merefy as 
the mouth-piece of the brotherhood. Where a libelious communic- 
ation is made regarding a member of a caste to the effect that he 
has been outcasted, the mere fact that the person making such 
communication is a member or the head of the caste will not of it 
self suffice to make the communication privileged. 

- Cooppoosami Ohetiysy Duraisami Chetty (1909] L.L, R., 33 Mad,,- 87. 

Then, the privilege is.only a qualified privilege and is` negativ- 
ed by proofof malice and ‘bad faith. Maliceis not’ part of the ` 
cause of action ; the question of malice only arises- when a, plea 
ofsprivilege is taken. As the defendant has pleaded privilege by 
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saying that his act was Jona fide and in pursuance of the order of Orvin 

the punchayet, the question of malice has to be considered. 1914 
Malice has been defined as a wish to injure the party rather Biiaunass 

than to vindicate the law. oe 
Pollock ; on Torts, 9th Edition, p, 328. . Gopr Das 


Malice is any improper or indirect motive ather than a sense 
of duty; it is making use of the occasion for some indirect 
purpose, 

Odgers ; Libel and Slander, bth Edition p. 843, 

There is evidence that the defendant bore ill-will and enmity 
towards the plaintiff and was actuated bya wish to injure him, 
[He discussed the evidence.} 

The fact that the defendant communicated the resolution, 
which was a purely caste matter, to people who were not members 
of the caste takes away the qualified privilege. 

- On the cross-objections, the amount of damages was left to 
the discretion of the court. 


B, E. O Conor, in reply :—It is not for the court to go into the 
question whether the view taken by the punchayef was reason- 
able or not. It is no ground for interference that another body 
of men might have taken a different and more reasonable 
view. The autonomy ofa caste is not to be interfered with. 
The only ‘question is whether what was done was done in 
good faith, A decision may be wholly unreasonable, but unless 
actual malice is proved the court will not interfere. 

Dawkins t. Antrobus, [1881] L. E., 17. Ch. D., 616 ; at pp. 630, 681. 

To be able to judge of the adequacy or otherwise of the 
grounds forming the basis of the resolution it would first of all be 
necessary to define what isa caste offence; and the courts can 
not Jay down a definition. 

Where the caste exercises jurisdiction ona subject which 
affects the interests of its members it is enough if it proceeds 
according to caste usage and exercises its powers with due care 
and in conformity with custom. It must act dona jide and not 
be influenced by malice. And under such circumstances the Civil 
Court can ‘not interfere with its action or examine ‘the question 
on its merits, 


568 - HIGH COURT [A. L. Í, R. 


CUIL ` Keshailal. r. Bui Girja, [1899] I. L R., 24 Bom., 13. i 
1914 Ganapati Bhatta ¥. Bharah Swami, [1894] L L. R; 17 ands aes ; the 
—_ . facts of which case were :similar. > 35 
BisHAMBHAR 
Das The subject has been exhaustively dealf ‘with’ and’ ‘the ‘limi? 
v, 
Gosinp Das tations of the jurisdiction of the Civil Courts in the different 


classes of cases arising out of caste tnatters clearly pointen ‘out in 
the case of i ' ipo ee 8 
Naihu Velji. v. Keshawji Hirachand, [1901] I. L. R., 26 Bom., 174. 

[TUDBALL, J.—Is there any Bengal Regulation which 
corresponds to the Bombay Regulation lI of 1827 relied on in 
this case ?] me ae ay 

There is none which is quite similar. The general principles 
are the same. l ' i l 

The courts can not compel an individual to mix socially 
with another. Members of.a social association are the sole judges 
whether a particular individual has so conducted himself as not. 
to entitle him to continue to be a member of the association.” 

Sydharam Patar. v. Sudharam, [1869].3 B. L. R, (A. 0.), 91. - ae 

“Then, most of the cases cited by the espoused are caseg 
in which the relief sought wasa declaration of the illegality of 
expulsion, as well as restoration to membership which, carried 
with it rights to a certain . property or toa certain office where- 
as the present case is one for damages for defamation. “The two 
classes of cases are quite different. The court- might, conceivably, 
enter into the merits ofthe grounds for expulsion in the former 
class of cases ; in the latter, the sole question ought to be whether 
asa matter of fact’ there was expulsion in , good fajth, Whatever 
might have been the basis thereof. ; 

As to notice, it was given in the customary mode to the 
family. It has been established that in these matters the rule 
isto treat the family'as the unit, and not individual members 

e thereof, The resolution of the punchayet is not directed 
against the.plaintiff personally but against the whole ty Oe 
members of the family should have attended. 

Then, the publication of a resolution of a ppicbaaed which 
as a matter‘of fact passed it in good faith and without malice 
does not give rise to an actionable defamation, although the 
resolution may be adjudged to be ‘inyalid. Defendant did not 


VOL. XII} HIGH COURT 569 


make a false statement when he published that such and such 
a resolution had been passed by the punchayet. What was 
communicated by him was that the punchayet had suspended 
the plaintiff's family for certain specified reasons. It was quite 
true that the punchayet had suspended the family for those 
reasons, The plaintiff may have a cause of action against thé 
punchayet for restoration or re-instatement in caste, but where 
is the defamation? Neither the punchayet “nor the defendant 
ever doubted the validity of the resolution. If the president 
- of acommittee publishes, in the execution of his duty as such 
and without malice, a resolution of the committee arrived at 
in perfect good faith, and it afterwards transpires that the re- 
solution is defective on some “technical ground, would the pre- 
sident be held liable for an actionable defamation ? 

The allegation of personal malice against the plaintiff is dis- 
proved by the fact that the punchayet passed similar resolutions 
against the plaintiff and all the other persons who had issued the 
pamphlet of 16th May. 

On the question of the amount of damages, the plaintiff has 
not proved any special damage. l 

Cur. adv, vult. 

The judgment of the Court was delivered by 

TUDBALL, J—This appeal arises out of a suit brought by 
the plaintiff respondent to recover the sum of Rs. 11000 as da- 
mages “on account of defamation and mental and moral suffer- 
ing” as stated in paragraph 14 of the plaint. At page 25 of 
the paper book, the learned Subordinate Judge has described it 
as an “action in libel pure and simple.” 

It has arisen out of the following circumstances :— 

The parties are members of the Vaish Agarwal caste resident 
at Benares. This community is divided into two sections called 
“ Tars”, the Purdia or Eastern Tar and the Pachhain or Western 
“Tar”, The parties belong to the Purbia Tar. Each Tar or, 
section has a separate purtchayat managing its own affairs. Matters 
of minor importance are decided by what is called a Batthak, ie. 
a small meeting, but major matters are only dealt with at a full 
meeting of the punchayat, This punchayat may be attended 
by all or any members of the section. The meeting is convened 
by the Chowdhris of the section who in the customary way send 
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round barbers to the residence (which are said to be registered) 
of the families which constitute the caste or section, The subject 
matter of the meeting is discussed and the resolution is duly 
recorded in a register, 


This community has been divided, like many other similar 
communities in India, into two parties over what is cated the 
sea voyage question, One party which calls itself the advanced 
or progressive party maintains that there is nothing in the Hindu 
faith or its sacred books forbidding the crossing of the seas, 
that rather the sacred books distinctly contemplate it as per- 
missible and that when a Hindu has done it he may be taken 
back into caste after performing the purificatory ceremonies 
laid down, The other party, which may be called the orthodox 
party, maintain that it is not permissible but is contrary to their 
Dharm or faith and that once a Hindu has done it, he cannot 
be taken back into caste even on the performance of the purifi- 
catory ceremonies. The plaintiff is a member of the advanced 
party. The defendant is a member of the opposite party and 
also one of the two Chowdhris of the Purdta Tar. It is an admit- 
ted fact that some members of this community have left India 
for foreign countries and have been and still are outcasted. One 
Babu Ram Krishna alfas Nanhe Babu went to England in 1888 
returning in 1891. ‘In 1892 he again went to England returning 
in 1895. The caste appears to have been slow to act in this 
first case as Nanhe .Babu was not apparently outcasted until 
his second voyage, ñe. about 1894. The exact date of his 
outcasting is not clearly given. Then Babu Ajudhia Das, Bar- 
at-Law, went to England and was outcasted by a resolution of 
the punchayet dated magh sudi 3rd sambat 1955. 


The present trouble hetweeen the parties is an off-shoot from 
the case of the third member of this caste, B. Lakshmi Chand 
who went to England about 1907 and returned some time in 
May r910. Heisor rather was a member of the pachhain or 
Western Tar and when he left for England and before his return, he 
was outcasted by the punchayet of his Tar and all social dealings 
with him were forbidden (vide Ex. L. dated Baisakh Badi 2 
sambat 1967—(26th April 1910). But on his return he went 
through the purificatory ceremonies and certain members of 
the caste dined with him; among those were the plaintiff's 
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sons and nephews. This was at the end of April or the beginning 
of May 1910. A storm at once arose over this, an anonymous 
leaflet was printed and circulated discussing the whole subject 
from the view of the advanced party. 

This was followed by what may be described as (and what in 
substance really is) a declaration of faith published by the 
orthodox party and circulated to the members of the caste for 
signature in token of their approval.’ It is Ex. B (6) printed at 
page 9 of the appellant’s book. It sets out that there is a 
rumour that young members of the community had brought 
about the performance of the prashchit (purificatory ceremony) of 
an “England-returned” person (evidently Lakshmi Chand) and 
had dined with him contrary to the Dharm and old traditions 
of the brotherhood, that there can be no prashchit “of an England 
-returned ” man, etc. 

It concludes thus “ Therefore even now we are not willing to 
act against the old usage, Dharm, the traditions of the brother- 
hood, the Bevastha of Gopal Mandir and the path marked out 
by our forefathers, 7. e, we do not want to associate in any way 
with people who have returned from England and žżķkose who mix 
with them. In witness whereof we on the testimony of our 
Dharm etc, affix our signatures below.” 

The exact date on which this was published aud circulated 
is not known but from the evidence of the defendant it must have 
been early in May 1910. The document bears the signatures of 
a large number of persons. 

Here we may point out that whatever may be the case in 
other tities and parts of India, in Benares at least and its two 
appurtenant towns Chunar and Mirzapur the old orthodox party 
are greatly in the ascendant as far as numbers are concerned. This 
is evident from the evidence of Babu Gokul Das, the plaintiffs 
own witness, who is a professor of Science at the Holkar College, 
Indore. Hesays “we dined with Babu Lakshmi Chand as a 
protest in order to stop excommunication by the brotherhood. 


We knew that the general sense of the community was against 


us”, 


This gentleman is connected by marriage with the plaintiff 
and on matters of caste has very broad and heterodox views as 
his evidence shows and:desires that those views should generally 
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be adopted but he has candidly admitted that they are only held 
by a minority. Though he has been outcasted, he has been more 
candid in this respect than others of the plaintiffs’ witnesses who 
would suggest that they are the views of the majority. This has 
béen done with a view to casting doubts on the good faith of the 
defendant in what subsequently happened. 

The issue and circulation of the declaration of faith was follow- 
ed by the issue of the leaflet dated 16th May 1910, over the signa- 
tures of the present plaintiff, his brother Bhagwan Das, and other 
persons. It is to be found at page 128 of the respondent’s book. 
It sets out that :—“ Discussion is going on in regard to social in- 
tercourse (bartao)” with persons who have returned from foreign 
countries but that they hear that the matter is being confined to the 
case of Lakshmi Chand, that they (the signatories) think that if 
the brotherhood wants to devote its attention to such matters, a 
sifting inquiry should be made into the cases also of those who had 
dined with Babu Ajudhia Das, for the last 12 years and also into 
the cases of those who had become theosophists, Radha Swamis, 
Freemasons and Arya Samajists, and that if this were not done, it 
would be unjust and others would say that action had been taken 
through enmity.” f 

This document clearly roused the feelings of the community. 
Under the guise of an appeal for justice and an extended inquiry 
it really covered a taunt (which perchance may have been well 
merited) that there were many other black sheep in'`the fold among 
those who were thirsting to excommunicate the friends and associa- 
tes of Babu Lakshmi Chand. 

The learned Subordinate Judge calls itan appeal to thê com- 
munity to take back Lakshmi Chand, and he fails to see in it what 
he calls “defamation of the caste” though it clearly implies 
that the members of the caste are mixing socially with many 
persons who arẹ unfit to be in caste. 

It, however, clearly gave great umbrage and on the 1ọth June 
1910, two ‘ punchayats’ were held, one of ‚the Eastern Tar and 
one of the Western Tar. We are concerned in this case chiefly 
with that of the Purbiya’ Tar but sight must not be lost of the 

f fact that both sections held—punchayets at the same time though 
at different houses and they met to consider the conduet of those 
persons who had signed the leaflet of 16th May, 1910; at each 
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Punchayet it was decided that the families of those members of 
the section who had signed this leaflet and had refused to sign the 
declaration of faith should be temporarily excluded from all social 
Intercourse until those persons appeared before the punchayet and 
cleared themselves. The resolution of the Eastern Tar Punchayet 
was as follows—“ That, since B. Gobind Das and B. Bhagwan Das 
publicly circulated among the Biradaris and non-Biradaris a 
pamphlet about the Biradari, contrary to the custom thereof and 
did not attend the punchayet on being called upon to do so and 
these facts show that these gentlemen circulated the pamphlet 
simply to disgrace the Brradar# and their not signing the 
chittha” 'i. e. the declaration of faith) shows that their views are 
against the punchayet, therefore it is ordered that until B. Gobind 
Das and B. Bhagwan Das come and clear themselves the family 
of B. Madho Das be “ Bartao Band” i. e. social dealings with them 
be stopped.” 

Comsnunicatton :—There were other resolutions passed but we 
are not concerned with them. According to the rule of the caste, the 
Chowdhri of each section has to communicate to the Chowdhri of the 
other section and to the Chowdhris at Chunar and Mirzapore the 
resolutions passed at punchayets. The defendant Bishamber Das 
therefore sent the following information in respect to the above re- 
solution “ To-day the Bari Punchayet was held and the panches 
arrived at a decision as follows :—That social dealings with the 
family of B. Madho Das be stopped until B. Gobind Das and B. 
Bhagwan Das come and clear themselves.” 

A similar resolution was passed at the punchayet of the Wes- 
tern Tar in respect to the families of those members of that Tar 
who had joined with the plaintiff and his brother in signing the 
leaflet of roth May, rg1o, and a similar communication was sent 
to the defendant Chowdhri by the Chowdhri of that section. 

On July 8th, 1910, the plaintiff and his brother sent a registered 
letter (vide page 7 appellant’s book) to the effect that they had 
heard of the resolution and that he (the defendant) had proposed 
it. They therefore asked him whether he had proposed it and 
to let them know what explanation was required and when and 
where and to whom it was to be submitted. P 

On 16th July 1910 a Baithak was convened and it was decided 
that the ‘letter should be placed before a full punchayet 
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to enable the plaintiff and his brother to attend and make any 
enquiries they liked. 

A punchayet was held on August 22nd, 1910. The plaintiff 
did not attend nor did any one on his behalf attend and it was 
decided that no reply should be sent to the letter, 

. Then the present suit was launched. The plaintiffs case as 
set out in the plaint is as follows :— 

(1) That the defendant had for a long time Been bearing 
ill-will against plaintiff and his family. 

(2) That the defendant had made an unsuccessful attempt 
to excommunicate Lachmi Chand. 

(3) That the family of the plaintif by reason of its lofty 
status in the community was exempted from all appearance 
before the Chowdhri and the punchayet and moreover that it 
was the Chowdhri’s duty to wait upon any member thereof to take 
his explanation if necessary. 

(4) That on the 19th June 1910, the defendant without form- 
ulating any charge against him, without any valid reason and 
without giving him an opportunity of defending himself, called 
a meeting at his own house of a few of his friends who were 
under his influence and recorded the following resolution—*“ As 
long as B. Gobind Das does not come and get his position 
cleared, so long should the social dealings with the family of 
B. Madho Das remain stopped.” 

(5) That the defendant published the above by communicating 
it in writing to the Chowdhri of the Packhain Tar, and generally 
amongst the brotherhood by directing them to stop social inter- 
course with him and also generally published to the world that 
the plaintiff had been outcasted. In paragraph 8 of the plaint 
the plaintiff says that owing to the said writing which was 
unlawful and owing to its publication, he has been. disgraced 


.and has suffered material damages in various ways in that he has 


been falsely notified as an outcaste. 
°” The amount claimed is Rs. 11000 and the cause of action is 


‘said to have accrued on the 19th June 1910 and on every subsequent 


date on which the defendant notified his expulsion from caste. 
{t is clear from the above that the plaintiff's case was that the 


‘defendant out of malice convened a bogus punchayet and without 
formulating any charge or giving the plaintiff an opportunity of de- 
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fending himself formally recorded an order of excommunication 
and falsely published in writing thatthe plaintiff had been out- 
casted, and had therefore libelled him. 5 

It will be seen that in the course of the hearing the plaintiff also 
attacked the defendant’s claim to be the Chowdhri or head of the 
Purbia Tar. The defendant in his reply set forth the constitutidn 
of the Agarwal community at Benaresand the rules of the 
Punchayet, the customary method of convening meetings 
thereof and communicating its resolutions to those concerned and 
tothe Agarwals of Chunar and Mirzapore. He denied that 
resolutions ofthe co-called Vaish Conference are binding on 
the community at Benares which has always refused to accept 
them. He alleged that Lachmi Chand had been duly ex- 
communicated for having crossed the seas, as others had been, 
that the plaintiff and his brother had published the leaflet of 16th 
May, 1910, contrary to custom and to bring the community into 
contempt; and had also refused to sign the declaration of 
faith. 

That to consider these matters punchayets were convened by 
both sections of the community to consider the conduct of those 
who had signed the leaflet and refused to sign the declaration 
of faith. 

That the punchayet of the Purbiya T ar was convened in the 
customary manner by sending round barbers to the registered 
addresses of the families which constituted the section, that 
information was duly sent to the plaintiffs family both of the 
meetipg and the object with which it had been convened. 


That as no one appeared on behalf of the plaintiff's family, the 
punchayet passed the resolution mentioned to stop all social 
dealings with the plaintiffs family until he and his brother appeared 
before the punchayet to clear themselves of the charges. 

That he, the defendant, was the Chowdhri of the Purbiya Tar 
and as such it was his duty to communicate the resolution to tlte 
Chowdhri of the Pachkhain Tar and of the caste at Chunar and 
Mirzapur and that he accordingly did do so. 

He denied that the plaintiffs family was exempt from atten- 
dance at punchayets, He denied that he bore any ill-will towards* 
the plaintiff or that he acted with any improper motive. He 
pleaded that he acted in good faith in execution of his duties as a 
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Chowdhri and that he had published no false statement but a true 
one; that the punchayet had been duly and properly convened 
and was a génuine meeting of the brotherhood ; that the caste had 
full power to manage its own concerns and that its action could 
not be called in question in a Civil Court. 

* The learned Subordinate Judge framed sixteen issues. With the - 
first two we are not concerned in this appeal. We equally are not 
concerned with the 15th. It runs as follows:—“Is going to 
England against the Shastras and does it entail loss of caste? Is 
the custom prohibiting sea-voyage valid? 

The Subordinate Judge has written a judgment covering some 
68 pages of the printed book. Six are devoted to setting forth 
the facts and pleadings and the issue; of the remaining 62 pages 
as many as 46 are devoted to this one issue. It is admitted before 
us that it is one which does not arise in the case at all, but the 
result of its framing has been that an enormous mass of irrelevant 
evidence has been brought upon the record and the learned 
Subordinate Judge whose sympathies are clearly all the one way, 
has held that asea voyage is valid and that taking Mlechchhas’ 
food isan expiable sin and one who takes it does not become 
unfit for social intercourse, that it is illegal to outcaste one who 
associates with him and that under the Hindu Law an illegal 
outcasting was a crime punishable by the King. 

He held therefore that the defendants was a Dandya or person 
who ought to be punished and this view in our opinion has tainted 
the whole of his judgment. He decided the 3rd, 5th, 6th and oth 
issues together. These were — ‘ 

(3) Has the defendant done any act which constituted mali- 
cious defamation of the plaintiff. 

(5) Whether there was any Punchayet held on rgth June 1910. 

(6) Is the defendant personally liable for the resolution-passed 
by the Punchayet. 

e (9) Whether the defendant maliciously published the words 
of the resolution complained of. He held: ` 

(1) That there was a dona fide meeting of the punchayet but 
that no notice thereof was given to the plaintift personally nor was 
he informed of the charge preferred against him. $ 

(2) That the defendant having been present at the Punckayet 
was as much liable for the resolution as any other member who 
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was present, 

(3)' That he published the resolution in that he communicated 
it to the Chaudhris of the Pachhain Tar and of the community 
at Chunar and Mirzapur. 

(4) That the language of the resolution was defamatory as it 
laid down that the plaintiff was not entitled to social privileges. 

(5) That it was malicious defamation in that the plaintiff had 
received no notice of the Punchayet or of the offences charged 
against him and the defendant was liable. 

In regard to the question whether the defendant had acted 
from positive ill-will against the plaintiff, he held that it was not 
necessary to come to a finding, but he points to the evidence on 
the subject and adds that there is abundant evidence to show 
that his conduct had been such as would be consistent with the 
fact that he was not acting with any good motive or out ofa 
sense of duty to his caste. 

The 4th issue was “Has the plaintiff done any act which 
would justify the Punchayet in passing the resolution on the roth 
June, 1910, 

Three grounds are given in the resolution of the Punchayet 
for the order passed. 

(1) That the plaintiff had signed and circulated the leaflet 
of the 16th May, 1910. 

(2}.That he had refused to sign the declaration of faith 
(called a chAztia), 

(3) That he and his brother had not appeared before thè 
punchayge, 

The court held that the first was no offence against the caste : 

That the plaintiff was not guilty of the second as no opportu- 
nity had been given to him of refusing,; 

And lastly that he was not guilty of contempt of the punchayet 
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because he was absent from Benares on 19th June, 1910, and could 


not possibly have appeared as notice was only given on that date, 

In connection with this last finding the court also found on 
the 7th issue that the plaintiff and his family were exempt from 
personal attendance at the punchayed, 
” The 8th issue was ‘Has the plaintiff been expelled from the 
Biradri? Ifnot, what is the effect of the resolution of ioth June 
1910? 
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The court held that the plaintiff was virtually fnay expelled 
from the caste. because one of the conditions laid down for his re- 
entry was impossible of futfilment. Having found this the court 
in its judgment points out that the plaintiff ought to have demand- 
ed a meeting of the punchayet as the resolution left him a loophole 
to come in (presumably into caste) if he liked. 


The gth issue was “ whether the defendant has published 
maliciously the words of the resolution complained of? . Qn.this 
point the judgment runs thus :—It was the duty.of the Chowdhri 
to publish the resolution and there is no malice in such publica- 
tion. The legal malice consisted in not giving an opportunity to 
the. plaintiff to defend himself and in passing that order behind his 
back, The publication of the order cannot be called malicious,” 


Issue roth was “whether there was any notice given to the 
plaintiff of the meeting of the punchayet? The court found that 
the defendant gave notice to the plaintiff in the usual manner, £ e., 
according to the custom of the caste a barber was sent to the 
registered family address ; but it held that that notice was legally 
‘insufficient because the plaintiff was himself the accused and 
ought to have had a proper opportunity of defending himself. 


On the 11th issue the court held that the -resolution of the 
«19th June, 1910, was not communicated to the plaintiff but that it 
was not the defendant's duty to send it to him and that the plain- 
tiff showed his utter disrespect for the defendant Chowdhri by 


: “sending to him a registered letter and demanding a cony. The 
- issue in our opinion was an naNeeeseaty one. 


On the 12th issue the court found that the plaintiff was absent 
from Benares on the 19th June, 1910; that B. Bhagwan Das, his 
brother, was absent from Benares on that date ; but it did not 
come to a clear finding as to whether or not he (Bhagwan Das) 
had returned from Ghazipur at the hour when the punchayet met; 
it held that B. Sita Ram, a third brother, was- present. in Bena 
but was not aware of the punchayet; that. though for. ordinary 
purposes, the notice of- the meeting issued was suffigient still in 
the present case as there was a personal charge against the 
plaintiff, persona} notice should have been given. f 
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On 13th issue the Subordinate Judge held that the plaintiff had 
a cause of action (but only a sentimental one) in that he had been 
outcasted, M 


The 14th and 16th issues (of which the former was unnecessary 
and really included in the latter) related to the amount of damages 
atid the court held that in the circumstances the plaintiff was entitled 
to only nominal damages, which after deciding the 15th issue it final- 
ly assessed at Rs. 220. It decreed the claim to this extent. The 
judgment ends with an expression of thanks to the learned advocates 
and Vakils for their help and assistance in the case during a 
protracted trial lasting several months. We would point out 
that the trial was- quite unnecessarily protracted. The court 
and the parties seem to have treated the case’asa struggle on 
the question of the validity or invalidity of a sea voyage in the 
eye of Hindu religion and law. l 

The battle raged chiefly round this point and’ a mass of evi- 
dence relating thereto was brought upon the record and two 
‘thirds of the judgment devoted to it. The facts of the case are 
stated above and the pleadings of the parties show that the issue 
did not.arise and there has been a considerable waste of public 
time and money in the hearing of the case. The defendant has 
appealed against the decree. The plaintiff has filed objections 
claiming the balance of the 11,000 which the lower court has 
disallowed and also pointing to an error in the costs calculated 
in the lower court’s decree as due to him. 

In regard to these objections we would point out that they were 
not pressed. No attempt was made to point to any special 
damages incurred and the learned advocate for the respondent said 
that he left the amount of damages entirely to the court. 


In regard to errors of calculation in the decree they will be 
corrected when the decree of this Court is drawn up. 


In regard to the defepdant’s appeal it is necessary to first arrive ` 
at clear and definite conclusions as to the actual facts before we 
can decide as to the liability or otherwise of the defendant for the 
damages claimed. Prima facie to say that a man has been out- 
‘casted is to defame him. The libel of which complaint is made in 
‘this suit is the communication by the defendant, made in writing 
to Babu Krishna Chandar, Chowdhri of the Packhain section that 
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the Punchayet of the Purdia section had resolved that as long 
as B. Gobind Das did not come and get his position cleared so 
long would social dealings with the family of Babu Madho Das 
be stopped ( Vide plaint paragraphs 7 and 8). 

The first, question for decision is whether or not there was 
a genuine meeting of the Punchayet duly convened according 
to the custom of the caste or whether there was only a bogus 
‘meeting consisting of only a few friends of the defendant. If 
the latter be the true fact, then it is clear that the communication 
made by the defendant must have been false to his knowledge 


- and his liability clear beyond question. 


The court below has held and we fully agree with it that 
there was a genuine meeting of the Punchayet duly convened 
according to the custom of the caste. Itis unnecessary as we 
agree with the court below to go at length into the evidence 
on the point. That the community was rent In twain over the 
‘question of Lala Lachhmi Chand and the attempt to take him 
back into caste admits,of no doubt; that the plaintiff and cer- 
tain others had issued the leaflet of 16th May 1910 is an admit- 
ted fact, and the evidence leaves it beyond doubt that what we 
have designated “the declaration of faith” had been circulated 
for signature. There was not and could hardly have been, any 
secrecy in the matter. The evidence of the barber and the 
defendant and his witnesses as well as that of Babu Baleshwar 
Prasad, late Secretary to the Board of Revenue, shows clearly 
that it was a regular Punckayet duly convened by the defendant 
according to the custom of the caste. The plaintiff has atgempted 
to attack the regularity of the convention by alleging that the 
defendant is not a legally appointed Chowdhri but only a self 
constituted Chowdhri and by claiming that notice of the Punchayet 
ought to have been sent to him and his brothers separately at 
their separate residences (which admittedly was not done) On 


° the first point he has not been supported by his own witnesses 


e g: Narain Das, Vidya Nath Das, another witness, has also 
admitted that the order passed against the plaintiff was passed 
by the Chowdhri with the consént of the Biradari in general. 
In our opinion there can be no doubt that the defendant is the 
Chowdhri of the community for the Purbiya section and duly 
recognised and acknowledged as- such. 


VoL. X11) | HIGH COURT ëi 


‘In regard to the notice of the Panchayet it is proved beyond 
doubt that.in the customary way a barber was sent round to 
the registered addresses of the families which constitute the 
community. The plaintiff and his brothers are the sons of B. 
Madho Das. The defendant’s evidence (and it does not stand 
alone) shows that their family is registered in the Punchaye?'s 
list as the family of B. Madho Das, the registered address of 
which is “ Lakhi Chabutra, Benares” and that notice was given 
at that house by the witness Mahadeo Barber to one Debi Per- 
shad also a member of the, caste, who is the agent of all the 
brothers. The plaintiff did not dare to put Debi Pershad into 
the witness box, but he pleaded that as he and his brothers are 
now all separate and live in separate houses separate notices 
should be sent to each of them. In the first place he has to 
admit that though the brothers may not be strictly speaking 
members of a joint Hindu family, inasmuch as they have speci- 
fied their shares, still their business and affairs are carried on 
jointly and that Debi Prasad is a joint servant and manages their 
joint affairs at Lakhi Chabutra, a house which is the joint 
property of the brothers and is the old family residence. In this 
respect we would refer to the evidence of B. Baleshwar Prasad 
again where at the bottom of page 3 of the appellant’s book he 
tells how his own family is treated in this matter He and his 
brothers are actually separate in business and residence but in 
“biradri” matters are treated jointly, the family standing in the 
Chowdhri’s list in the name of his father and grand-father. The 
Barker when going round to give notice calls at the family 
house in which the witness’s younger brother alone lives “ Bhaji 
presents (he says) can be one” even if “the members of the family are 
separate.” This is the evidence of the plaintiffs own witness, a man 


of-good position who lately held a responsible Government post ;- 


part of the plaintiff's own evidence (vide page 95 of the respondent’s 
book) also strongly points to the correctness of this évidence. „It 
also shows. how the House at Lakhi Chabutra was used at times for 
general family purposes. See also the evidence of his brother Sita 
Ram.’ We have no hesitation in accepting the defendant’s evidence 
and holding that the Punchyet was a real bona fide convention of 
the purbiya section of the caste, duly and regularly called accord- 
- ing to custom, We would point to the fact that the packhain sec- 
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tion also met that same evening for the exact same purpose. - The 
plaintiffs plea that it was a bogus meeting of a few of the defen- 
dant’s friends falis to the ground. 


2. That the resolution to temporarily exclude the plaintiff's 
family from social intercourse until he and his brothers appeared 
before the Punchayet to clear themselves, was passed is equally 
beyond doubt. Itis not so much the plaintiff’s case that no such 
resolution was passed as that it was a bogus and not a genuine Pyn- 
chayet which passed it. That the defendant did publish it is also 
an admitted.fact. He has pleaded that it is his duty to publish 
all such resolutions to the members of his section and to the Chow- 
dhris of the other section. That this is his duty is not seriously 
contested before us. It is proved not only by the evidence of him- 
self and several of his witnesses but also out of the mouths of some 
even of the plaintiff's own witnesses, 2. g., Vidya Nath Das and Babu 
Baleshwar Prasad already mentioned above and Babu Moti Chand. 
The first in his cross-examination says :—“ The order passed by the 
punchayet of one sub-division is communicated to the punchayet 
of the other sub-division and the Chowdhri informs the members 


of his sub-division.” 


In this respect also the court below has held “that it was 
the duty of the Chowdhri to publish the resolution complained 
of and there is no malice in such publication.” 


The third question is whether the defendant throughout 
this matter has acted dona fide or from some improper 
motive. It is the plaintiffs case that some ten years or more 
prior to this suit the defendant’s brother was prosecuted - for 
a technical breach of the Municipal rules. He had apparently 
Omitted to inform the Municipal authorities of the death of the 
person in whose name the family house had been registered by the 
Municipal Board. The case was sent for trial to the Bench of 


` Hgnorary Magistrates and it came before a’ Bench: of which the 


plaintiff was a member. Itis admitted that thé defendant’s brother 
admitted the breach of the rules and was fined the ‘small sum of 
Rs, 5. The plaintiff states that the defendant approached him and 
asked him to acquit the brother but he replied that it was im- 
possible to decide the case otherwise than honestly. This; it is 
urged, gave great umbrage to the defendant. E 
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In regard to this we would point out that the defendant admits Omi 

` that there ‘was such a case and that his brother pleaded guilty but 1914 
he totally denies on oath that he ever approached the plaintiff on BiseaenAk 

the subject. The matter was a very trivial one, a breach (and that Das 


only a teċhnical one ) of Municipal rules to which no stigma of Gonip Das 
moral turpitude attached in any way and in respect to which the tudal, J. 
accused admitted his fault. We fail to see that there was any 

sufficient ground for any person eveh to approach one member of a 

Bench of Magistrates to secure an acquittal and we have grave 

doubts as to the truth of this allegation. 


Next the plaintiff states that the feelings of the defendant began 
to be inimical to him when he (the plaintiff) gradually ceased to 
give help financially to the Chaudhris. In cross-examination he 
reduced this general statement to this that he used to pay asum of 
money monthly to one Ganesh Das Chaudhri and he admitted 
that he had not paid money at any time to any other Chaudhri. 
He had to admit that his account-books could show no entry of 
any such payment ; that the son of Ganesh Das, one Sarju’ Das, 
had a running account with him and that there “night” have been 
a-partnership between his father and Ganesh Das in some trans- 
actions, that he had sued Sarju Das on his account (when he, Sarju 
Das, went over to the opposite party), and that he lost his suit on a 
point of limitation. It is not clear why all this should have roused 
feelings of hostility in the breast of Bishambar Das the present 
defendant, except that he has succeeded Ganesh Das and Sarju Das 
in the office of Chaudhri. “Ganesh Das no doubt was his uncle but 
was entirely separate from him and- he was not in any way 
finaricially affected. In his cross-examination the plaintiff has 
given Chaudhris in general and one deceased Chaudhri in parti- 
cular a very bad character, accusing them of using their position 
and power to extort money’ from meinbers of the caste on threats 
of expulsion and he charges the defendant with rage‘in that 
knew that he could not extort money from him (the plaintiff). „ô 
witness has been called to state that the defendant had asked him 
what he was going to get out of the matter when there was a talk of 
settling the dispute over the question of excommunication on the 
sea voyage question, In the state of bitter feelings which evidently 
exist between the two parties we cannot place any trust on such 
` vague evidence. There is nothing in the evidence to cause us to 
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believe that the defendant personally ever used his position to 
extort money either from the plaintiff or others, The sins of Ganesh 
Das and his sons Sarju Das cannot be visited on the defendant’s 
head, Next there is the matter of what is called the Sauri affair 
which the plaintiff states occurred some years after the conviction of 
the defendant’s brother in the Municipal. matter. According to the 
plaintiff he had unwittingly performed a ceremony too early in 
respect to his daughter-in-law who had been confined and there was 
a meeting of the caste and an order of excommunication was 
passed against his family. This led to a split in the community, 
many of the members of which were against the unjust order passed 
in the matter. This led to the formation of what might be called 
a sub-caste or Punchayet which was called the “ Purbiya Panch 
Bhais”, At that time Sarju Das was the Chaudhri and not the 
defendant but it is the plaintiffs case that the latter was at the 
bottom of it all and that his own father and others asked him to 
apologize to the defendant and all would be well. This he refused 
todo. The split continued for some years but finally the matter 
was either settled or composed itself and the Purbiya Panch Bhai 
community became dormant or ceased to exist shortly before the 
present dispute arose in the caste, In regard to the excommunica- 
tion order passed over the Sauri matter, the defendant has sworn that 
he was as a matter of fact not in Benares when it was passed and had 
no hand in passing it. He may have taken sides in the matter and 
probably did do so supporting the party which stood out for strict 
observance of all rules, The plaintiff who is a man of advanced 
ideas thinks nothing of the formalities which are observed strictly 
by members of the old school. At the utmost this matter was a 
dispute very much like the present one over the question of sea 
voyage though not of such general importance to the community, 
It evidences the clash of ideas between the progressive and the 
conservative parties in this as in other communities. It is hardly 
evidente of enmity and ill-feeling. It has been attempted to show 
thé state of defendant’s feelings by the production of a few wit- 
nesses who have stated that the latter boasted to them of what he 
had done and that he had done it out of revenge. Kalka Prasad 
a Khattri by caste has stated that the defendant had told him 
that he had had his revenge on Gobind Das, and when questioned 
refused to state what the old enmity was. The witness is a man 
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of by no means great position and is considerably indebted. No Orvtu 
other witness has been called to support his statement and Bisham-- 1914 
bar Das had denied the truth of it on oath. His, Kalka Prasad’s Wiggins 
evidence (vide his examination-in-chief) is vague and wanting in pas 
detail and singularly unconvincing. . He pretends to be a friend Gozixo Das 
of the defendant but his cross-examination shows that he has ful lly Tudbatt, J. 
identified himself with the plaintiff and his party. 
The witness Narain Das, the plaintiffs own first cousin, also 

states that the defendant said to him “ I have to-day wreaked old 
vengeance upon Babu Gobind Das, and have excommunicated 
him,” and that this was uttered in the presence of others just 
after the punchayet. This witness cannot give the, names of 
the others who were present and no other witness is called to 
corroborate him, This witness also would have us believe that the 
defendant used to openly say that the plaintiff in his pride.at 
being an Honorary Magistrate had fined his brother Rs. 5, without 
any reason and that God would some day give him an opportunity 
of taking his revenge. This witness is one of those who signed 
the declaration of faith though he says he did so because he 
feared excommunication if he refused. The fact that he signed 
it and even amended its wording shows that the matter was not 
a secret. This evidence does not impress us favourably. It is 
easy for a witness to make statements of -this sort and leave 
little scope for cross-examination as no other witnesses are 
called to corroborate him. This witness though he testifies 
that the Sah family, #e, his and the plaintiff's family are exempt 
from fhe punchayet, states that he does not know. whether or not 
matters relating to the brotherhood are decided by the punchayet, 
In fact he stated that he did not know what a punchayet was, an 
obyious untruth. When asked if he had actually attended the 
very punchayet in question at the house of the defendant, he said 
he. could not remember. He says, he.thinks, he went tothe house 
of Rai Krishnji where the punchayet of the Pachhain Tar met, t 
sge the fun. He pretends that he does not know, the meaning of 
the term ‘ Kharij’ and that he is not a friend or.an enemy to the 

plaintiff. He says in his evidence. he has been .on. bad terms with 
` his cousin for seven years because of the Chowdhri, yet pretends’ 
that he has recently been attempting to obtain wives for. the plain- 
tiffs sons. No one who reads the evidence of this man in cross- 
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examination could for a moment designate him a straightforward 
candid witness on whose word any reliance could be put, 


The third witness on this point is one Sankata Prasad, a Khatri, 
He is a person who has been working jointly with the plaintiff in 
advocating broad views on social matters and his story is that ‘the 
defendant once, some 9 or 10 months before his evidence was 
given, exultingly told him that he had excommunicated the plain- 
tiff who had in consequence become infamous (“Nakku”). He is 
the sole witness to the fact. His evidence is of little value to show 
that in this matter the defendant had been moved by feelings of ill- 
will and malice. The defendant has denied on oath the alleged 
conversation. 


The plaintiffs brother Sita Ram does not testify to the alleged 
enmity. The other brother Bhagwan Das, however, mentions the 
fining of the defendant’s brother and the dispute over the Sauri 
affair and alleges that his own deceased Gomashta Ganesh Das, 
had told him that the defendant was annoyed because the witness's 
family did not show proper submission to him and make presents 
to him as to previous Chowdhris, This latter portion of his evidence 
was quite inadmissible. Another method in which the plaintiff 
has attempted to show the bad faith of the defendant is the adduc- 
ing of a good deal of evidence to show that some 25 years or more 
ago the defendant himself in his younger days held broader 
views on the subject of the sea voyage in that he used to 
dine not only with Nanhe Babu but also with Mussalmans 
and others, Even granting this we fail to see that it shows bad 
faith on the defendant’s part in the present matter. It i®open 
to a man to change his views in perfect good faith as many a 
celebrated man has done before, and we cannot accept this fact even 
if true (it has been totally denied by the defendant) as indicating 
that in the present dispute the defendant has been actuated by some 
ulterior motive or by personal ill-will towards the plaintiff and his 
family. The evidence does not convince us that the defendant has 
been actuated by ill-will arising over the fining of his brother (a 
very old and trivial circumstance) or because he has not been sub- 


,sidised as Chowdhri by the plaintiff's family. The alleged subsidizing 


of former Chaudhris, the relatives of the defendant, has by no means 
been established. The fact that the defendant in the Sauri dis- 
pute took a view hostile to the plaintiff's interest is not a sufficient 
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indication of ill-will for it is clear that thecaste was divided on 
the point. 


But it is urged that the defendant has shown considerable bias 
in his conduct of the present dispute in the caste which indicates 
the state of his feelings, that the plaintiff and his family are exempt 
from all appearance before the Pynchyat, that it was the defen- 
dant’s duty as Chaudhri either to attend in person on the plaintiff or 
to depute some one else, to take his answers to the charges pre- 
ferred against him, that he not only did not do this but did not 
even give the plaintiff an opportunity of appearing before the Pun- 
chayet to answer the charges, This brings us to the question of 
the alleged exemption and whether the defendant has been guilty 
of any breach of duty in the matter in his capacity as Chaudhri. 


The court below has held that the alleged exemption has been 
proved. Prima facie from the very nature of the constitution of a 
caste, every member thereof is subject tothe authority ofa Pun- 
chayet and would be bound to appear either in person or by a re- 
presentative to answer any charge of a caste offence brought 
against him. The plaintiffs plea is that all members of the Sah 
family are exempt from attendance to answer a charge. He says 
“I have no first-hand knowledge of Punchayet procedure,” Further 
on he says “I have been told that when a member of the Sah family 
is accused then either the Chaudhri himself comes over or sends a 
duly accredited representative from the Punchayet or sends a 
letter to make inquiries and get an explanation. It has never 
happened to me so I can give no instance. I heard this from 
my elders, —I heard this from my father and from the late Chaudhri 
Ganesh: Das Khazanchi who used to bea constant visitor at my 
father’shouse. My father told it tome several times during the 
last thirty years. ” 


He nowhere in his evidence gives any reason for his exerfp- 
tion and in the plaint. the only reason given is that it has arisen 
by reason of the high status of the family. It is nowhere explain- 
ed why or how the family has such a high status. It is wealthy 
no doubt.but in this countrya family may be of “high status” 
even though it be comparatively poor. The basis for the plaintiff's 
knowledge is that his father and Ganesh Das told him and that 
Ganesh Das used to visit his father. His brother B. Bhagwan 
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Das has also stated that Ganesh Das used to consult his father 
in caste matters. This Ganesh Das isthe Chaudhri to whom the 
plaintiff has given so bad a character and who had money dealings 
in the way of business with his father. 


“An examination of- the evidence of the plaintiffs witnesses on 
the point will show that they have stated merely that the exemption, 
is well known and that tbey have heard of it. B. Baleshwar Prasad 
has stated that he thinks he heard of it from the plaintiff's father. 
None of them can give.the cause of the exemption nor do they 
attempt to state how or ‘when it arose. No resolution of the 
community on the subject is quoted and there is no documentary 
evidence on the point. Vague evidence of this description is of no 
value. The lower court has not attempted to discuss the nature of 
this evidence. It contents itself by saying that the volume is large 
and out-weighs that given by the defendant even that of one 
member of the Sah family itself who has testified that there is no 
exemption. Their non-attendance does not give a right to ex- 
emption nor could the subservience of Ganesh Das Chaudhri or his 
meredictum do so, As forits beingthe duty of the Chaudhri to 
attend upon the accused member of the Sah family and take his 
explanation there is a still: more feeble basis for such an assertion. 


No rule or order of the caste is quoted and no instance. 


On 8th July rgro the plaintiff and his brother sent a registered 
letter to the defendant after the decision of the punchayet. “In it 
they asked what explanation was required from them and 
where and when and in whose presence they were to submit 
it, There is nocomplaint that they were exempt from appearance 
and that the Chaudhri had failed in his duty in not attending on them, 
and taking theirexplanation. In our opinion the so-called exemption 
bas not been established nor has it been satisfactorily established 
that the Chaudhri has failed in his duty in this respect. 


° Then next comes the question as to whether the plaintiff had an 
opportunity ofappearing before the Punchayet and whether in this 
respect the defendant has acted in an irregular and improper man- 
ner. The plaintiff has, it must be remembered, treated the Punchayet 
ds a bogus meeting of the defendant’s friends but we have. held that 
it was a genuine Puachayet duly and regularly called. There can 
be little doubt that on the date of the punchayet the plaintiff him- 


VOL. xï] HIGH COURT 589 


self was not in Benares and could not personally have attended it. CiviL 
His brother Bhagwan Das had gone to-Ghazipur on that date but 914 
could easily have returned that same evening. It is alleged by wit- pisnaupyar 


nesses that he had returned and was in a neighbour’s house while the Das 
Punchayet was being held. He has not denied that he did return Gosinp Das 


to Benares that evening. The Punchayet lasted from about 8 p.m.  Tudball, J. 
till past day break the next day. Babu Sita Ram the third brother 
was in Benares on that day. He has stated that he received no in- 
formation of the meeting. It is difficult to believe this. It i8 proved 
to our satisfaction from the defendant’s evidence and that of Maha- 
deo Barber that the-latter was sent round in the morning to the 
registered address at Lakhi Chabutra and that he gave full informa- 
tion to Lala Debi Prasad, the family Gumashta.- It is clearly 
proved that Lala Debi Prasad, attended the punchayet, Though he 
is the plaintiff's own servant he has not been called to state that no 
such notice was given. We have no hesitation in holding that it was 
given and no doubt that B. Sita Ram knew of the meeting and it 
is probable that Bhagwan Das was informed of it on his return, 


The plaintiff pleads that notice ought_to have been separately 
sent to him. The question is whether the defendant acted in bad 
faith and in an irregular manner. The evidence of the plain- 
tifs own witness, B. Baleshwar Prasad shows that he acted in 
accordance with the regular custom and gave notice at the family 
residence. The community deals with the families which consti- 
tute it and a list is maintained of families with their addresses and 
no irregularity, or bad faith in this respect is established. 


In the result we hold that the defendant is not shown to have 
been actuated by any ill-will or ulterior or improper motive, that 
he has acted in good faith in the execution of his duty as a Chaudhri 
according to the recognised rules and customs of the community, 
that the resolution of the punchayet was passed by a meeting of 

“the community duly and regularly convened and that in communi-* 
cating the resolution to others in ‘fulfilment of his duties as Chaudhri, 
the defendant made a statement that was true in fact. 


But it is urged on behalf of the plaintiff that the order of 
“Amanat” or temporary exclusion from social intercourse, was 


quite illegal, in that the plaintiff had not committed any caste 
offence, and the punchayet had acted contrary to natural justice 
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in not giving the plaintif an opportunity of defending himself, 
that, therefore, the expulsion being illegal plaintiff was still 
legally in caste and to say that he had been expelled was to 
defame him and though the defendant may have acted in good 
faith still he had published the defamatory statement and was 
legally liable in damages to the plaintiff’ In regard’ to whether 
or not the charges preferred ‘against the plaintiff at the puncha- 
yet are or are not caste offences fe, whether the punchayet 
would have jurisdiction to expel! from caste one who had been 
guilty of them we are unable to hold that they were matters 
outside the jurisdiction of that body. They were two in number ` 
(1) that the plaintiff had in conjunction with others issued’ the 
leaflet of the 16th May rg1o and (2) that he had refused! to sign 
the declaration of faith. 


The former the punchayet looked upon as bringing the com- 
munity into disgrace in the public eye in that it imputed that 
it mixed socially with persons who were unfit to remain in caste, 
In regard to the latter, there was a momentous question for 
decision. Some members wished to follow one rule and some 
the other. Declarations of faith had been circulated by both 
sections of the community, They contained the views of the 
old orthodox party. Those who refused to sign: it. were of the 
opposite view and the community had to see which view it would 
aceept. That it: was a vital and important matter and closely 
concerned the social affairs of the community no one can doubt, 
It is still a burning question in many of the caste communities 
in India to-day. If a majority of the caste wished to adhere 
to the old view it clearly was open to them to refuse to mix socially 
with those who refused to follow the rule laid down by the 
punchayet for the conduct of its members in this matter of 
sea voyage. It is a social question closely concerning, the com- 
emunity and. one well within their jurisdiction. It is pleaded 
that the plaintiff was not guilty of eithet charge in that, he had 
no intention of bringing the. community into contempt in the 
public eye and because he had had no opportunity of signing the 
declaratlon of faith, He has admitted that he would not have 
signed it even if it had been put before him. Evidence has been 
adduced by the defendant of witnesses who state that they took 
it to him for signature and that he refused. Be that as it may 
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the courts of this country have always refused to interfere with 
the autonomy of the caste provided that it does not act in a 
manner contrary to natural justice and we do not propose to sit 
as a court of appeal from the decision of a punchayet on the pure 
question of fact before it. The courts cannot interfere provided 
the matter was one within the jurisdiction of the punchayet and, 
the latter has not acted in a manner contrary to natural justice. 
We find it impossible to hold that the pumchayet had no jurisdic- 


tion to consider the conduct of the plaintiff and his brother in 
the matter, : 


The lower court has held and we agree that notice was issued, 
according to the rule and custom of the caste, to the family of 
the plaintiff, that B. Sita Ram at least could, according to the 
rules of the punchayet, have attended ‘and represented the family 
and applied for an adjournment pending the plaintiff's return. 
It, however, accepted Sita Ram’s statement that he received no 
information. With this we are unable to agree. It is impossible 
to believe that he was ignorant of the fact that both sections of 
the community were meeting that evening of the 19th June, 1910. 
There can be no doubt that the barbers had been sent round and 
that Mahadeo had delivered his message at the family house, 


The court below, however, has held that even assuming ‘that 
B. Sita Ram was well aware of the meeting, though the rule of 
the punchayet which deals with family units and not with indivi- 
dual members of a family isa most reasonable and practical rule 
and a notice to any member of the family is sufficient for ordinary 
purposes, still in the present case a particular member of a family 


was accused of having done wrong and personal notice should 
have been served on him. 


The learned Subordinate Judge loses sight of the fact that 
in all.cases it is some one or more particular member or members 
of a family who are guilty of a breach of rules or of caste offences 
‘and that in each casé it is ‘the family which is called upon to 
explain the actions of its members. The punchayet deals with 
the family as a unit and any member of the family can appear on 
its behalf and defend. It is difficult to say that this procedure, 
is contrary to natural justice. Inthe present case it is not the 
plaintiff personally with whom social intercourse has ceased. It 
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is the family of B. Madho Das. The lower court has held that 
by reason of this absence of personal notice to the plaintiffo 
the proceeding was contrary to natural justice and the order, 
therefore, is illegal and improper. It has gone into the question 
of the plaintiff's guilt or innocence and has found him innocent. 
Jt has held that the order of “amanat” is really a permanent 
exclusion from caste because one of the conditions on which 
the caste has agreed to take back the plaintiffs family is 
impossible of execution. It has concluded that .the plaintiff 
having been illegally excluded from caste, the defendant has been 
technically guilty of malice and libel and has awarded a trivial 
sum as damages, 


Now the communication made. by the defendant to the mem- 
bers of the caste was that the punchayet had resolved that until 
B. Gobind Das and his brother did appear before the punchayet 
and explain their conduct, all social dealings with the family of 
B. Madho Das should be suspended. 


This on the face of it is nothing more than a temporary con- 
ditional order of suspension. It admits the right of the plaintiff 
to be heard in his defence. We have seen the attitude which the 
plaintiff and his brothers have taken up towards the punchayet and 
its authority by their claim for exemption from attendance. 

The above resolution was passed on three grounds. 


(1) Because the plaintiff and others had signed and published 
the leaflet of 16th May, 1910, among members of this and other 


castes. ` 
. e 


(2) Because no appearance had been made on their behalf or 
by them though notice had duly issued. 


(3) Because they had failed to sign the declaration of faith. 
The punchayet had before it evidence of the service of notice and 
that an appearance 
could have been made. It, no doubt, considered that its authority 
was being flaunted and it temporarily suspended the family pend- 
ing the appearance of the plaintiff and his brother before the 
punchayet to explain their conduct. There. was no-denial of 
justice in this. ~As the lower court has pointed out and 
as the evidence proves, (even of the plaintiffs own witnesses) 
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the plaintiff could have demanded an immediate convention of ivil 


the diradari and placed his case before them. The resolution 1914 
distinctly contemplates this. But this he did not attempt to PisHAMBHAR 
do. He.-sent a registered letter ostensibly asking what the pap 


charges were and to whom and at what time and place’ he had Gono Das 
to submit his explanation: This was placed before the punchayét rudpall, J. 
which decided that no reply should be sent to it as the plaintiff, 

and his brother could, if, they liked, “appear before the punchayet. 

One thing is.clear and that is that the plaintiff and his brother 

did not intend to submit to the punchayet. 


‘The court below has held that the order passed was virtually 
one of complete expulsion because one of the conditions for 
re-instatement was impossible of fulfillment. It refers to an incident 
mentioned in the evidence of the witnesses Col. Bindeshri 
Pershad Singh, Chief Secret#y to the Maharaja of Benares who 
was deputed by his master to try and bring the parties to 
terms. Certain members of the caste of whom the defendant 
was one met him and discussed the matter. It was not 
a meeting of the punchayet. Feelings apparently ran high and 
one person present suggested that the plaintiff would be forgiven 
if he vowed not to eat with those of the caste who had gone to 
England and if the marriage contract between the daughter of 
B. Bhagwan Das and the son of Rai Bahadur Ramanuj Dayal were 
broken off. It is this latter condition which could not be fulfilled 
but this was not a condition laid down by the puachayet. It was 
the suggestion of one member and it cannot be said that the 
punchayet’s decision had been in any way amended or altered by 
this suggestion made by a single member at an informal meeting 
between a few members and the Colonel. The matter has not asa 
matter of fact been yet placed before a punchayet. The first 
resolution was no doubt passed because the family of Madho Das 
had been guilty of contempt of the punchayet by not appearing 
but it distinctly, as we have already said, offered an oppor 
tunity to the plaintiff to appear and defend and the lower 
court has distinctly said that it would have been wiser and 
better if he had demanded a fresh meeting of the punchayet. 
We are*unable to hold in the circumstances that the punchayet> 
acted contrary to natural justice and that, therefore, the temporary 
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exclusion from social :dealings was a permanent” exclusion oran 
illegal order and that the defendant in publishing the. order, in 
execution of his duties as Chaudhri, has rendered himself liable to 
damages for libel or defamation. We have already held that 
he has acted throughout in good faith. We, therefore, hold 
that he is not liable to the plaintiff in damages. tr 

While we sympathise with, the plaintiff in his attempt to scans 
the views of his fellow castemen and to improve his caste socially. - 
and mentally, we consider that the present suit was misconceived 
unless it was his main object (which it appears to have been) to get 
the pronouncement of the learned Subordinaté Judge who is 
a Sanskrit scholar of great reputation, on the vexed question of 
sea voyage, Ifthis were his object he has attained it at the cost of 
a great deal of public time and money. It was an issue that did 

not arise in the cas. ‘+ ~ © ane a 


We allow the appeal, set aside the decree of the court: Eel 
and dismiss the suit with costs in both. oo 


The objections are disallowed with costs. a 
l Appeal allowed. 
B. K. M. l 
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SITAL PARSHAD 
UCrsUs 
THE MUNICIPAL BOARD OF CAWNPORE?® , 
N. W. P. Municipaliies Ac: (I of 1900), section 147—Disobedience of notice— Proscex- 
tion for continued disobedience. 

After a conviction under section 147 of the Municipalities Act the person 
convicted cannot challenge the correctness of the conviction and show the 
ilegality of the Board’s notice as often as he ig prosecuted for continued 
disobedience of the order of the court. 

CRIMINAL REVISION from an order of H. G. S Tyler, Esqr,, 
District Magistrate of Cawnpore, confirming an order of R. H 
Williamson, Esqr., Magistrate of the First Class. 

A. P. Dube, for the applicant. 

R. Malcomson, for the respondents. 

The following judgment was delivered by 

CHAMIER, J.—The applicant was ordered by the Municipal 
Board of Cawnpore to pull down a chagya which was alleged to be in 
a ruinous and dangerous condition. On his disobeying the order he 
was prosecuted under section 147 of the Municipalities Act and 
was fined Rs.5. As he persisted in disobeying the Board’s order 
he has been prosecuted again and he has been fined Rs, 20 at 
the rate of Rs. 2 for each day that elapsed since the original 
conviction. At the second trial he wished to challenge the 
correctness of the first conviction by showing that the Board’s 
notice was illegal and so forth. The Magistrate refused to allow 
this tọ be done and in my opinion the view taken by the 
Magistrate is correct. Before the institution of the second 
prosecution the applicant challenged the correctness of the first 
conviction by means of applications to the District Magistrate 
and to°this Court but his applications were- thrown out. It seems 
to me impossible to hold that after a conviction under section 147 
the person convicted may challenge the correctness of that convic! 
tion as often as he is prosecuted for continued disobedience of the 
order of the Board. The correctness of the first conviction cannot 
now be challenged. 


This‘application for revision is dismissed. E 


Application dismissed. 
* Cr. Rev No 238 of 1914. 
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MR. AUEER Limitation dot (det XV of 1877), Sch $, drt .119—Fmal decree or order of the 
Appellate Court-—Order in Council 1858, Eule 6—Appeal io His Majesty in 
Council — Dismissal thereof for want of prosecution. a 


< VEYSUS 


The dismissal of an appeal to his Majesty in Council under Rule 5 of the 
Order in Council of the 13th June, 1853. for want of prosesation, je not a 
final decree or’ order of the Appellate Court within the meaning of those 
words in Art. 179 of Sch. II of-the Indian Limitation Act, 1877. 
APPEAL from a judgment and decree of the High Court at 
Allahabad, affirming a decree of the court of the Subordinate 
Judge of Agra. 


The Suit (No 30 of 1897) in which the E ade decree, 
dated the 29th March, 1898, was made, was instituted by. one 
Munshi Sheo Narain, the predecessor-in-title of the appellant, 
to enforce a mortgage bond, dated the 5th June, 1885, against 
the mortgagor, Musammat Rami, Hira Dei (defendant No. 1), 
certain puisne mortgagees (defendants Nos, 8 to 11), and certain 
transferees of. the equity of redemption Soieneenee Nos. 12 
to 27). K 


The plaintiff had also impleaded, according to the then 
‘practice of the High Court at Allahabad certain prior mortgagees, 
(defendants Nos. 2 to 7), the said preliminary decree ‘ordered 
that Sheo Narain should pay off the prior ‘friortgagees within 
, five months from the date of the decree and’ provided’ that if 
* he should fail to pay off the prior mortgage debt withiir that period 
his ‘suit should stand dismissed with costs. It was further 
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ordered that if he should pay off the prior mortgage debt within 
that period “he should have the usual decree for sale under the 


Transfer of Property Act, 1882, against the mortgagor, the puisne 
eee and the Pipisiiees a the equity of redemption. 


‘ A 


Sheo Narain appealed to the High Court which made,.a 
decree, dated the 12th February, 1900, dismissing the appeal but 
extending the time for payment. of the prior mortgage debt to 
the oth August, 1900. He further appealed to His Majesty in 
Council. By, a letter, dated the 15th December, 1904, the Re- 
gistrar of the Privy Council informed the Registrar of the High 
Court “that no effectual steps have been taken for the pro- 
secution of the appeal—although more than six months have 
now elapsed since the arrival of the transcript record and the 
registration thereof in this’ office, and I hereby certify that in 
pursuance of Rule 5 of Her Late Majesty’s Order in Council 
of the 13th June, 1853, the said appeal doth stand dismissed 
without further order.” The said Rule is as follows : 


‘(That a certain time be fixed within which it shall be the duty of 
the appellant or his agent to make sueh application for the printing 
ofthe transcript, and that such time be within the space of six calendar 
months from the arrival of the transcript and the registration thereof 

- in all matters brought by- appeal from Her Majesty’s Colonies and 
` plantations east of the Cape of Good Hope or from the territories of 
the East India Company, and within the space of three months in all 
matters brought by ‘appeal from any other part of Her Majesty’s do- 
minions abroad ; and that in default of the appellant or his agent 
taking effectual steps for the prosecution of the appeal within such time 
er times respectively, the appeal shall stand dismiased without further 
order, and that a report of the same shall be made to the Judicial 
- Committee by the Registrar -of the Privy Council at their Lordships’ 


next sitting.” 


- On September 26, 1901, Sheo Narain assigned the decree 
of March 29, 1898, to Babu Batuk Nath, the present appellant. 
While the appeal to His Majesty in Council was pending the 
.decree-holder applied for. and, obtained on several occasions, 
extension of time for the payment of the prior mortgage debt 
under Section 93 of the Transfer of Property Act, 1882. On the 
Jast oécasion whėn-the decree-holder applied for a. further exten- 
sion, the judgment-debtor preserited a petition praying that.“ the 
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Creat time may not be allowed and the decree may be declared null 
1914 and void, and the right of redemption in future may be abated”. 
Sean Nine But on the 28th March, 1902, the Subordinate Judge made an 


order that “the application for time was refused”, An applica- 
tion for a review of the last order was dismissed on the 7th 
June, 1902. , l 

In September 1907, the appellant paid into court the amount 
due, under the decree of March ‘29, 1898, to the prior mortgagees, 
who withdrew it. 


v. 
Munn: DEl 


On October 21, 1907, the appellant applied for the execution 
of the decree of March 29, 1:898, praying that under Section 89 
of the Transfer of Property Act, 1882, a decree absolute be made 
for the sale of a certain portion of the mortgaged properties. 
Some of the judgment-debtors contended iter alia that the 
application was barred by limitation and that the decree of 
March 29, 1898, had become null and void owing to the fact 
that payment to the prior mortgagees was not made within 
the time specified therein. 


The Subordinate Judge held that the application “is within 
three years from the date of the Privy Council decree and is 
therefore within time.” He, however, dismissed the application 
with costs on the ground that as the payment to the prior 
morigagees was “not made either within the original period 
or extended time, the suit according to the terms of the decree, 
stands dismissed”. With this view the High Court agreed 


and dismissed the appellant’s appeal thereto with costs, 
The appellant, thereupon, appealed to His Majesty in Council. 


De Gruyther K. C, and J. M. Parikh, for the appellant : 
The decree of March 29, 1898, which is a preliminary decree 
under the provisions of the Transfer of Property Act, 1882, 
‘has never been made absolute as against the appellant as 
required by the Act, and consequently is still operative. In 
the absence of an order absolute extinguishing the appellant's + 
right under the decree to pay off the prior mortgage-debt, he 
was entitled to pay. off and in fact has paid off the same. He 
‘has: thus complied with the condition precedent imposed on 
him by the decrée and. is, therefore, entitled to an order absolute 
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for the sale of the mortgaged properties as prayed for. Reference 
was made to— 


Mata Din Kasodhan v. Kazim Husain (1) ; Ram Shankar Lal v. Ganesh Prasad (2); 
Rango v. Bhomabetti (3); Mungul Pershad Dichit v. Grija Kant Lahiri Chowdhri 


(4); Bam Birpal Shukuly Musammat Rup Kuari (5) ; Rani Ram v. Nanhur Mal (6). 


The Transfer of Property Act (IV of 1882) Sections 88, 89, 92 
and 93; and the Code of Civil Procedure, 1882, Section 244. 


[Mr. Ameer Ali: asked whether the application was not 
barred by limitation.] 


It is, as held by the Subordinate Judge, within three years 
from the date of the decree or order of the Privy Council and 


is, therefore, not barred. 


Sir Erle Richards, K. C, and B. Dube for the respon- 
dents : i | 
The decree of March 29, 1898, whether right or wrong, 
stands, and as the payment to the prior mortgagees was not 
made within the time therein specified or as extended by the 
court, the appellant’s suit stands dismissed : 


Sri Rajah Pappama Rao Bahadur v. Sri Vira Pratapa Korkonda (7) 

The appeal to the Privy Council was dismissed for want of 
prosecution and no order in Council dismissing the appeal was 
drawn up. The letter of the Registrar of the Privy Council 
is not a final decree or order of the appellate court within the 
meaning of Art. 179 of Sch. II of the Indian Limitation Act, 
1877. The time began to run from the date of the decree of 
the High Court and the application is time-barred. 


De Gruyther, K. C, in reply : When an appeal is automatically 
dismissed on the expiry of the time.specified in Rule 5, it is so 
dismissed under powers given to the Registrar by an order in 
Council. Such a dismissal is, therefore, by virtue of an ordef 
of the Council and is a final decree or order of an appellate 
court within the meaning of Art. 179. 


(1) (1891) I. L. R., 18 AN , 432. (4) (1881) L R, 8I. A., 128. 
(2) (1907) I. L. R., 29 All, 885. (5) (1888) L. R., 1) I. A., 87. 
(3). Goa? 1, L. R., 26 Bom., 121. (6) (1884) L. R., 11 L A, 18} 


(7) (1896) L. R., 23 I. A, 32, 
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1914 SIR JoHN EDGE. — This is an appeal from a decree, dated the 





zarur Nata 4th June, 1910, of the High Court of Judicature at Allahabad, 
Mokar De Which dismissed an appeal by the appellant here from a decree of 
Racal the Subordinate Judge of Agra, dated the 8th September, 1908, 
Edge dismissing an application which bad been made on the 2nd 
October, 1907, to the court of «the Subordinate Judge by Babu. 
Batuk Nath for the execution of a decree of the 29th March, 

1898. 


_ The decree of the 29th March, 1898, had been made by the 
then Subordinate Judge of Agra in favour of one Sheo Narain in 
a suit which had been brought by him under the Transfer of Pro- 
perty Act, 1882, for sale of certain immovable property. By’ that 
decree it was ordered that if Sheo Narain should fail to pay a 
prior mortgage debt within five months from the 29th March, 1898, 
his suit should stand dismissed with costs. From that decree of 
the 29th March, 1898, an appeal was brought to the High Court of 
Judicature at Allahabad, That appeal was dismissed by the High 
Court by its decree of the 12th February, 1900, butin dismissing 
the appeal the High Court extended the time for payment of the 
prior mortgage debt to the oth August, 1900. It has not been 
alleged or proved „that any certified copy of the decree of the 
29th March, 1898, was registered within the meaning of Article 179 
of the Second Schedule of the Indian Limitation Act, 1877, 
From the decree of the 12th February, 1900, of the High Court an 
appeal to.His Majesty in Council was brought. On the 15th 
December, 1904, the appeal to His Majesty in Council stood dis- 
missed for non-prosecution under Rule V of the Order in Council 
of the 13th June, 1853, without further order. 

On the 26th September, 1901, Sheo Narain had assigned his 
decree of the 29th March, 1898, to Babu Batuk Nath. During the 
pendency of the appeal to His Majesty in Council some orders had 
been made by the court of the Subordinate Judge of Agra ex- 
tending the time for the payment of. the prior mortgage debt, ' but 
the last application for an extension of time for the payment ‘of 

ethe prior mortgage debt which was made to his court was dis- 
missed by the then Subordinate Judge of Agra by his order. of. the 
20th March, 1902, and on the 7th June, 1902, the Subordinate 
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Judge dismissed an application for a review of his order of the 
20th March, 1902. 


In making his decree of the 8th September, 1908, dismissing 
the application of the 2nd October, 1907, the Subordinate Judge 
held that the period of limitation which was applicable to the oase 
ran from the dismissal for want of prosecution of the appeal to 
His Majesty in Council, that is té say, from the 15th December, 
1904, and consequently that the application for execution had 
been made within time ; he doubtless was under the impression 
that the appeal had been dismissed by an order of His Majesty 
in Council made in the appeal. The Subordinate Judge dismissed 
the application on the ground that the terms as to the payment of 
the prior mortgage debt imposed by the decree of the 29th March, 
1898, not having been complied with within the extended time, 
the suit by the terms of that decree had stood dismissed. The 
attention of the learned Judges of the High Court does not appear 
to have been drawn to the question of limitation; they dismissed 
the appeal to their court on the ground upon which the appli- 
cation had been dismissed by the Subordinate Judge. 


It appears to their Lordships that the application of the 2nd 
October, 1907, was made after the period of limitation prescribed 
for such an application by Article 179 of the Second Schedule of 
the Indian Limitation Act, 1877, had expired, and that the ap- 
plication should, in accordance with Section 4 of that Act, have 
been dismissed unless the dismissal of the 15th December, 1904, 
for want of prosecution of the appeal to His Majesty in Council 
was by a final decree or order ofhis Majesty in Council made in 
the appeal. There was, however, no order of His Majesty in 
Council dismissing the appeal, nor was it necessary that any such 
order should be made in the appeal. Under Rule V of the 
order in Council of the 13th June, 1853, the appellant or his agent 
not having taken effectual steps for the prosecution of the appeal, 
the appeal stood dismissed without further order. 


As their Lordships hold that the application of the 2nd 
October, 1907, was barred by limitation, and should on that ground 
have beensdismissed, they do not consider it necessary to express 
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Ovir any opinion on the grounds upon which the High Court made 


1914 the decree which is under appeal. Their Lordships will humbly 
Barux Narx advise His Majesty that this appeal should be dismissed. The 
ees per 2@ppellant must pay the costs of this appeal. 


Sir John Appeal dismissed. 
a Edge 


E. Daigade : Solicitor for the appellant. 


Barrow, Rozor and Nevill: Solicitors for the respondents. 


J. M. P. 
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Morigage—Suit on prior mortgage—Subsequeni suit on puisne morigage—Want of logal G. J. 


necessity for the puisne mortgage, not sel up in the first suii—Dispute between BANEBJI, Je 
co-defendants —Plea of want of legal necessity —Res judicata. 


A mortgage was madeinfavour of the plaintiff by a Hindu widow in 
possession of the property in 1898. he rate of interest fixed was 37} 
per eent, There was an earlier mortgage on the same property of the year 
1896. After the mortgage of 1898 the defendants purchased the property 
from the donees of the widow. The mortgagee of 1896 brought a sult 
upon his mortgage making the plaintiff and the defendants parties to 
the suit, The defence of the plaintiff was that he having paid off a prior 
mortgage had a prior right to that of the mortgagee of 1896. The present 
anit was brought upon the mortgage of 1898, 


Held, that as the dispute inthe suit on the prior mortgage was betwoon 
the prior mortgagee on the one hand and defendants to that guit generally, 
on the other, the question as to want of legal necessity for the puisne mort- 
gage could not and did not arise between the co-defendants in the former 
suit and there was no bar to that plea being taken in the present suit. 


SECOND APPEAL from a decree of H.M. Smith Esq., District 
Judge of Agra, confirming a decree of Babu Bansgopal, First 
Additional Subordinate Judge. 


Claim for recovery of mortgage money. 

The court of first instance decreed the claim. 

The lower appellate court confirmed the decree. 

Defendants appealed. 

Shiam Krishna Dar, for the appellants. 

Tej Bahadur Sapru, for the respondent. 

The judgment of the Court was delivered by . 


RICHARDS, C. J.—This appeal arises out of a suit on foot of Rickards, C.J 
a mortgage, dated the 23rd of August, 1898. A number of 
defences were taken and amongst others was the defence that 


there was no legal necessity for the mortgage. The mortgage, * 
#3. A. No, 1327 of 1912. 
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we may mention, was made by a Hindu widow of the name of 
Musammat Parbati. The court of first instance found that the 
mortgage was duly executed and that the consideration was 
paid. That court did not expressly go into the question of legal 
necessity, nor was it necessary for it todo so if the view which 
it took on the question .of res judicata was correct. The lower 
appellate court confirmed the decree of the court of first instance. 
The defendants Chhittar Mal and Debi Ram have appealed: 
They are the purchasers of a part of the mortgaged property. 
It is contended on their behalf that the court below was wrong 
in holding that the question of legal necessity or the amount 
due upon the bond was res judicata. In our opinion their conten- 
tion is well founded, It appears that a previous suit was brought 
on foot of a mortgage, dated the 7th of February, 1896, by one 
Janki Prasad in whom that mortgage had vested. He made 
defendants to the suit the widow, who was then alive, Murli 
and Hira from whom the appellants derived their interest and 
the present plaintiff as puisne incumbrancer. It may be mentioned 
that Murli and Hira were impleaded in that suit as “ donees” from 
Musammat Parbati, The present plaintiff raised as a defence 
to Janki’s suit that the whole or a portion of the money due 
under his mortgage of the 23rd of August, 1898, went to pay off 
prior mortgages and that, therefore, he was entitled to hold up the 
earlier mortgages as a shield against the mortgage of the 7th of 
February, 1896. At that time neither Murli nor Hira alleged 
that the mortgage of the 23rd of August, 1898, was made without 
legal necessity and it is contended on behalf of the plaintiff 
that they were then bound to raise this question and not having 
done so they or their successors-in-title cannot now raise the 
question having regard to the provisions of section 11 of the Code 
of Civil Procedure. In our opinion the matter cannot be regarded 
as res judicata. In the first place that was a suit between Janki . 
and certain sets of defendants. No issue was ever framed between 
the different sets of defendants. The issues which were framed 
in that suit were issues between Janki andthe defendants gene- 
rally or such of them as contested the suit. No question as to 
the amount of the mortgage now in suit or of legal necessity in 
xespect of that mortgage could arise or did arise. This being 
go the question of fact as to whether or not there was legal 
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necessity for the mortgage now sued upon remains undecided. 
We may point out that the rate of interest was not less than 
37-8 per cent compound interest per annum with monthly rests, 
As we have pointed out in other cases legal necessity must be 
shown not’only for the loan itself but also for raising the loan 
at an exceptionally high rate of interest. The court below seems 
to have thought that because the plaintiff was only claiming 
Rs. 4000, the claim was avery modest one. It seems tous that 
the learned Subordinate Judge whose judgment was affirmed by 
the lower appellate court overlooked the fact that within two 
years of the date of the mortgage no less than Rs. 1720 had 
been paid on foot of this mortgage. We may also mention that 
in the case of a mortgage by a Hindu widow it is not sufficient 
merely to show that the widow had incurred previous debts, but 
it must be shown that those debts themselves were incurred 
for legal necessity. : 

One other point was raised by the appellants, vés, that the 
plaintiff had broken up the integrity of the mortgage. This 
allegation was founded on the fact that some years ago the 
plaintiff accepted a sum on foot of the mortgage from the pur- 
chaser of part of the property and released that portion. This 
question is, in our opinion, concluded by the decision of this Court 
in Lachmi Narain v. Muhammad Yusuf (1). 

Before, however, deciding the appeal we refer the following 
issues to the court below :— 

(1) Was there any legal necessity for the loan taken by 
Musammat Parbati on the 23rd of August, 1898, and, if so, was 
it for the whole or what part? 

(2) Was there any legal necessity for borrowing at the rate 
mentioned above? If not; what would be the reasonable rate 
of interest having regard to the nature of the security and the 
surrounding circumstances. 

` (3) As the result of the findings on the above issues what 
is the amount, if any, due on foot of the mortgage in suit, J 
The parties may ‘adduce further evidence relevant to the 


above issues. On receipt of the findings the usual ten days 


will be allowed for filing objections. 
á Issues remitted, 


(1) [1894] L L. R 17 All; 68, 


od O BÌGH cotRit fa. L j. t 
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GULZARI MAL AND ANOTHER (Plaintiffs) 
Versus 7 
JAI RAM (Defendant )*. 
Agra Tenancy Act (11 of 1901), section 194—Lambardar—Rights of—Swi for eot- 
meni of tenant by—Other co-sharers, not joined. - 
A lambardar in a lambardari village can waintain a suit for ejeotment- 
of a tenant without joining all the co-sharers as parties. 


Tt is extremely improbable that section 194 of the Tenancy Aot was inten-- 
ted to apply to the case of a Iambardari village. Bishambar Nath v. Bhullo, 
(1911) I. L. R., 34 All, 98, referred to. 


Rights of lambardars in a lambardari village discussed 


APPEAL under section 10 of the Letters Patent from a judgment 
of Mr. Justice Rafique, confirming a decree of W. D. Burkitt Esq., 
District Judge of Saharanpur, who reversed a decree of G. K. 
Darling Esq., Assistant Collector, first class of Dehra Dun. 

Suit for ejectment. 

The facts of the case will appear from the report of ‘the case 
printed at p. 742 of 11 A. 1 JRA 

Nihal Chand (with him J. M. Banerji), for the appellants, There 
is a difference in cases where a lambardar sues a tenant and cases 
where he sues a co- -sharer for rent due to himself and his co-sharers, 
from some of the co-sharers. The case relied on by the single Judge, 
vis, Bishambar Nath v. Bhullo, [1911] I. L. R. 34 All, 98, yas a 
case of latter description and does not apply. 

Lambardar is a representative of the whole community. Land 
Revenue Act, section 4 (3) defines ‘lambardar’ to be a representative 
of the whole proprietary body, section 164 entitles a co-sharer to sue 
the ‘ambardar for share of his profits and get a decree on gross rental 
ifeany portion has not been collected through the negligence of the 
lambardar. This implies that lambardar.is entitled to sue tenants for - 
rent and consequently apply for their ejectment, if need bẹ. In any, 
undivided Khata he is the real landlord and can exercise the powers i 


ef distraint. Section 120 Tenanty Act lays down that distraint 
#1. P. A. Nu: 97 of 1913 ` 
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cannot be made by any person unless he is entitled to collect the 
whole rent. All co-sharers need not join in such proceedings but a 
lambardar is the person who can distrain. Section 57 of Rent Act, 
1882, also laid down the same law. 

Ganga Sahai v. Ganga Bakhsh, [1890] A. W. N., 3. ; 

The Board of Revenue have held that lambardar is the mana- 
ger of the common lands, entitled to çollect rents and do all neces- 
sary acts relating to the management of the estate for the com- 
mon benefit. 

Deepa v. Udai Ram, S. D. 6 of 1908. 

Lambardar is nominated by the co-sharers under section 45 
Land Revenue Act and he represents the whole body. His acts 
are the acts of that body as he is the agent for them all. He has 
to pay the Government Revenue and divide the profits between 
share-holders, How can he divide the profits unless he realises 
rents and profits ? 

[He was here stopped.]} 

Tej Bahadur Sapru, for the respondent. 

The broad question is whether a lambardar can sue a tenant 
for ejectment without joining all the co-sharers in the suit. 

The word lambardar is not defined in the Tenancy Act any- 
where except in section 166. The word is used only in Chapter 
XI, Section 164 gives a co-sharer a right to bring a suit for profits 
against a lambardar. ‘ 

[TUDBALL, J.—referred to section 4 where it is laid down that 
lambardar in the Tenancy Act has the same meaning as in the Land 
Revenug Act]. That refers to Chapter XI only. 

{[RICHARDS, C. J.—If he represents all the co-sharers why could 
he not bring such a suit ?] 

The lambardar does not represent the co-sharers for all purpos- 
es. He can do only what the statute authorises him todo. Even 
if he can collect rents it does not follow that he can bring an 
action in ejectment. 

Section 40 of the Tenancy Act speaks of a landholder bringing 
a suit for enhancement. 

[RicHarps, C. J.—Lambardar is a landholder.] 

[BANERJI, J.—referred to the definition of landholder and remark- 
ed that rent is payable to lambardar and hence he is a landholder.] 
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Om There must be an agreement between the landholder and the 
1914 lambardar. He is not entitled to collect rent otherwise than 
Guram Mat Under the contract. Among the conditions recorded by a settle- 


ment officer in the waytb-u/-ars is also recorded an arrangement bet- 
ween the lambardar and co-sharer. I do not dispute that a Jambar- 
dar can do certain acts for his co-sharers but how does his duty to 
collect and pay rent arise ? +I submit that he can only do so 
when he is specially authorised by the co-sharers under an agreement 
to that effect, otherwise certain words in section 194 would be super- 


fluous, 
Sections 58 and 63 both use the word landholder. 


v. 
Jar Ram 


Pramada Nath Ray v. Bamani: Kant Ray, [1907] I. L. R., 35 Cal, 381. 


The judgment of the Court was delivered by 


Richards, C.J. RICHARDS, C. J.—This appeal arises out of a sult brought by 
the lambardar against a tenant (purporting to be under the pro- 
visions of section 63 of the Tenancy Act) for ejectment. The court 
of first instance gave a decree. The lower appellate court held 
that the lambardar without joining the other co-sharers could 
not bring the suit and accordingly reversed the decree of the 
court of first instance. On second appeal to this Court a learned 
Judge took the same view as the lower appellate court and 
dismissed the appeal, 


As the question is one of very considerable importance it has 
been fully argued before this Bench. The contention put forward 
on behalf of the respondent is as follows: That there arg In this 
Mahal a number of co-sharers, and that accordingly under the 
provisions of section 194 of the Tenancy Act, the suit cannot be 
maintained unless all the co-sharers join in the suit, and that 
the lambardar cannot be regarded as the agent appointed by 
them to act on their behalf. If this contention be sound it would 

revolutionise the practice prevailing in lambardari villages in 

these Provinces for generations. Indeed the learned advocate 

for the respondent felt himself bound to admit that the argument 

must necessarily go so far as to contend that lambardar could 

* even give a valid discharge for the rent payable by a tenant so 
as to bind the other co-sharers. 
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‘Lambardar’ in the Tenancy Act is declared to have the same 
meaning as in the Land Revenue Act. In the Land Revenue Act 
the expression is defined to mean “a co-sharer of a Mahal 
appointed under this Act to represent all or any of the co-sharers 
in that Mahal” In ‘lambardari’ villages in these Provinees 
the duties of the lambardar are fairly well understood and 
recognised. Beyond all doubt.he has the power of collecting rents, 
The following extracts from a judgment òf the Board of Revenue 
in our judgment fairly describes the position of the lambardar 
in a “lambardari” village. 

Speaking generally the lambardar is the manager of the common lands 
entitled to collect the rents, settle tenants, eject tenants, procure enhancement 


of rents, and do all necessary acts relating to the management af the estate for 
the common benefit. 


It would be almost absurd to hold that the Jambardar has 
power to collect the rents, and at the same time to hold that he 
had no power to enforce the collection. That he has power to 
collect rents is clearly shown by the provisions of Section 164 
which is as follows : 

“ A oo-sharer may sue the lambardar for his share of the profits of the 
Mahal or any part thereof. In such suit a court may award to the plaintiff 
uot only the share of the profits actually collected but also of such sums as 
the plaintiff may prove to have remained uncollected owing to the negligenaa 
or misconduct of the defendant.” 

It will be seen from the provisions of this section that the 
lambardar is responsible to a co-sharer in a suit brought under 
the section for all rents which remained uncollected owing ta 
his negligence. If the lambardar is entitled to collect the rents 
from the tenant, then he jis a ‘landholder’ within the meaning 
of that expression in the Tenancy Act, and he accordingly would 
be entitled to bring a suit like the present. 


We think that it is extremely improbable that section 194 
was intended to apply-to the case of a lambardari village. If, 
however, it does apply, in our opinion where the suit is brought 
by the lambardar in a lambardari village strictly, as lambardar, 
then the co-sharers must be deemed to have acted jointly 
through the person who is declared by law to be their representa- 
tive, 

XII 79 R 


Crviu 


1914 
Gurza Man 
JAI "ane 
Richards, C.J. 
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Crvin Reliance has been placed upon the case of Bishambhar Nath 
1914 v. Bhullo (1). That.was a suit by the lambardar against a 
Gurzarı Ma, CO-Sharer for an excess of profits in which the other co-sharers 
Jar Ray Were not joined for the profits payable to himself and other 
cp-sharers, The case is not, therefore, similar to the present case, 
nor does it very clearly appear that the suit was a suit by the 
lambardar as such, We need.express no opinion upon this case 
“save to this extent that if it was intended by the learned Judges 
to lay down as a matter of law that no suit can be brought by 
the lambardar in a lambardari village without joining all the 
other co-sharers we cannot agree with the decision. 


Richards, C.J. 


The result is that we allow the appeal, set aside the decree of 
this Court, and of the lower appellate court and remand the case 
to the lower appellate court with directions to re-admit the appeal 
upon its original number in the file and to proceed to hear and 
determine the same according to law. 

M. L. N, 


Appeal allowed, cause remanded, 


[1911] I. L. Ra, 34 All, 98. 
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KAMTA PARSHAD AND ANOTHER (Defendants) (aval 


VErSUS s 1914 
GULZAR SINGH (Plaintif )*. May, 4 


Prc-omption—Morigage by conditional sale —Ripening into a complete sale —whoiher BAAR 
g RIOHARDs, 
right to pre-empt exists. J 
Where a pre-emption clause in a Wajib-ul-arz deals first with the case ofa TUDBALL, J. 
simple sale and makes provisiou for pre-emption in the case of such sale 
and thon deals with the case of conditional mortgage, the custom applying 
to the case of simple sale does not apply to a transfer of property which 
takes place aftera mortgage by conditional sale has ripened intoa com- 
plete transfer by a foreclosure suit. 


SECOND APPEAL froma decree of Maulvi Mohammad Ali 
Ausat, Subordinate Judge of Ghazipur, confirming a decree of 
Maulvi Aizaz Husain, Munsif of Rasra. 


Suit for possession by right of pre-emption. 


The court of first instance decreed the claim. The lower 
appellate court confirmed the decree. 

Govind Prasad, for the appellants. 

S. N. Sen, for the respondent. 

The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of-a suit for pre-emp- Richards, O.J. 
tion. Practically speaking the-only evidence in support of the 
allegec custom of pre-emption was an extract from the Waytb-ul- 
arg, The pre-emption clause is as follows: 


‘Of the co-sharers if any co-sharer wants to gellor mortgage his 
share, then heshoulddoso first to near relations, thento near co-sharers, 
and when none of them takes, then he may transferit to a stranger. 
Ifa co-sharer does not take, then the near relations and the co-sharers 
according to the above order have the right to takeit by right of pre-emp- 
tion and the mode for redeeming a mortgage is this, that when mortgagor, 
or his heir pays the amount of the mortgage money entered in the deed he may 
take back the mortgaged share. If any co-sharer has mortgaged or made a conđi- 
tional mortgage of his share to a stranger and the term of the mortgage or Bale be 
about to expire and the notice for foreclosure has been issued then 
another co-sharer owing to the poverty of the mortgagor can pay up the 
above mortgage money and take possession of the mortgaged share ; when 
the original mortgagor gets into auent circumstances then he may pay up 


the mortgage money and redeem the share”, 
#8, A. No, 580 of 1918 
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Orvit In the present case the pre-emption is a co-sharer in the same 
1914 thok with the vendor ; whilst the vendee is a co-sharer in the same 
Kawra akal butin another thok. On the 29th of March, 1910, a mort- 
PakSHAD gage was executed in favour of the defendant vendee by way of a 
Guzar conditional sale. On the 19th of July, 1911, a decree for foreclosure 
Pinan was made. On the 1oth of May, 1912,the decree was made ab- 
Richards,0.J. solute. On the 5th of June, 1912, possession was taken and on the 
18th of June, 1912, the present suit was instituted, 


In our opinion the evidence in the present case was wholly 
insufficient to establish the existence of a custom by which the 
plaintiff was entitled to get possession of the property in question 
after a decree absolute for foreclosure had been made. It is said 
on behalf of the respondent that once the decree absolute was 

"made, then the transaction amounted to a sale, and that the right 
. to pre-empt as in the case of simple sale arose, In our -opinion 
where the evidence of the custom is the waytb-ul-arg, and this deals 
first with the case ofa simple sale and makes provision for pre-emp- 
tion in the case of sucha sale and then deals with the case of a 
conditional mortgage, it would be quite wrong to hold that the 
custom applying to the case of a simple sale equally applied to a 
transfer of property which takes place after a mortgage by con- 
ditional sale has ripened into a complete transfer by a foreclosure 
suit. A very similar case arose in second appeal No, 252 of 
1911, decided by this Courton the 7th of July, r911. We allow 
the appeal set aside the decrees of both the courts below and dis- 
miss the plaintiff's claim with costs. 


Appeal allowed. 
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ALI AHMAD (Decree-holder) 
versus 
SOHAN LAL AND OTHERS (/udgment-debtors), * 


Hindu Law— Joint ancestral family property—Morfgage by father as manager of joint 


Hindu family—Deoree against the father alone—Execution of decree against tke sons 
after the father’s death. No legal necessity nor antecedent debt — Debt not tainted with 
tmamorality—Morigaged property or the: father’s interest therein not saleable. 


A father as manager of a joint Hindu family mortgaged a joint ancestral 
family property. The mortgagee brought a suit against the father alone 
and obtained’ a final decree for sale of the property. Before execution 
of the decree, however, the father died. The mortgagee decree-holder 
applied for execution of the decree against the sons who objected on 
the ground that joint ancestral property could not be sold in execution 
of the decree against the father alone. It was found that the mortgage 
was not made to meet any family necessity or to pay off an antecedent debt. 
It was also found that the loan was not tainted with immorality. 


Held that under the circumstances the deoree-holder was not entitled to 
sell the property. When a money lender offers cash consideration to the 
father of a joint Hindu family in return of an alienation by way of sale 
or mortgage ofjoint ancestral family property in his hands he is asking 
the father to do that which the latter has noright to do except for family 
necessity and a decree obtained against the father alone is therefore not 


binding on the sons. 


Pem Singh v., Partab Singh, [1892] I. L. R., 14 Al., 179 referred to. 
Ohandradeo Singh v. Mata Prasad [1909] I. L. R., 31 All, 176, applied. 
Nanoni Babuason v. Madan Mohan [1885] 1. L. B., 18 Cal., 21 referred to. 
Kali Shanker v. Nawab Singh [1909] I. L. R., 31 AlL, 607 referred to. 

Koer Hasmast Ram v. Sunderdas [1885] 1. L. R., 11 Cal., 896 referred to. 
Bhagwati Prasad v. Ganga Prasad [1911] 8 A. L. J. B., 649, followed. 
Gaya Prasad Umar v. Raghunath Rai [1911] 8 A. L. J. R., 1022, applied. 


Held, further, that the sons not being parties to the suit on the mortgage 
or the decree passed thereon and no steps by way of execution of the 


decree against the father having been taken with respect to the mortgaged. 


property during his lifetime, no charge was created on the property to the 
extent of the father’s undivided share and Interestin the property. 


Held, also, that a decree for sale upon a mortgage passed against a Hindu 
father does not create a charge upon the property even to the extent of the 


. S. A. No. 659 of 1918. 


Piggot!, J. 
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judgment-debtor’s share which could not, therefore, be sold after his death, 
A decree based on a mortgage and passed during the father’s life-time 
is not analogous to an attachment made during his life-time which could 
create a charge on the property so far as his share and interest in it 


were concerned. 
Suraj Bansi Koer V, Sheoprasad Singh (1878) I. L. R., 5 Oal.. 148, referred to. 


Bakhiawar Singh v. Brsj Mohanlal (1904) 3 A. L. J. R., 187, distinguished. 

SECOND APPEAL from a decree of Maulvi Mohammad Shafi, 

Officiating Assistant Sessions Judge of Moradabad, confirming a 
decree of Babu Ram Chandra Saksena, Munsif of Sambhal. 


Application for execution of a decree. 
The court of first instance allowed the objection. 
The lower appellate court confirmed the decree. 


S. A. Haidar, for the appellant. 

Gokul Prasad, for the respondent. 

The following judgment was delivered by 

PIGGOTT, J.—The appellant in this case is the decree-holder 
in a suit on a mortgage. The mortgage was executed in 1893 
by one Parsadi Lal who was at the time the head and manager 
of a Hindu joint family consisting of himself and his sons and 
he thereby hypothecated a portion of the joint ancestral family 
property. 

The suit on the mortgage was brought many years later and 


Q 


preliminary decree was obtained on the Ist of March, I9I0, 
which was followed by a final decree for sale, dated the roth 
of December, 1910. In the month of February, 1912, Parsadi 
Lal died. On the 7th of March, 1912, the decree-holder applied 
for execution of the decree absolute for sale. Parsadi Lal’s sons 
then came into Court claiming that the property sought to be 
sold, being joint ancestral family property, was not liable for 
sale in execution of the decree against Parsadi Lal. They laid 
their case before the Court originally in the form of a separate 
suit for a declaration; but the matter has been dealt with, as an 
objection in execution under the provisions of section 47 of the 


“Code of Civil Procedure. The parties were at issue in the courts 


below on various questions of fact. I must now take it as 
established that the property mortgaged in 1893 was joint family 
property, that it is not proved that the money advanced to 
Parsadi Lal on this contract of mortgage was required either 
to pay an antecedent debt orto meet any family necessity, On 
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the other hand it is not proved that the loan was tainted 
with immorality. After the first court had accepted the objection 
of the judgment-debtors, sons of Parsadi Lal, the decree-holder 
took the matter before the court of the District Judge in first 
appeal. His memorandum of appeal contains certain general 
pleadings to the effect, that the decision of the first court was 
contrary to law and the merits of the case, but it is clear that the 
only question of law actually argued was that the burden of prov- 
ing that the money advanced on the mortgage of 1893 was not 
borrowed for legal necessity should have been laid on the judg- 
ment-debtors. The lower appellate court over-ruled this plea 
and affirmed the order of the first court, refusing to sell the 
property in question. Coming to this Court in second appeal 
the decree-holder urges two pleas, firstly, that the sons of Parsadi 
Lal, by reason of their pious duty as Hindu sons to discharge 
their father’s debts not tainted with immorality, are liable for the 
money due to the appellant under his decree and cannot contest 
the decree-holder’s right to bring property to sale ; secondly, it is 
pleaded that in any case the share of the father alone or what 
would have been the share of the father on a partition between 
himself and his sons, is liable under the decree and should have 
been ordered tobe sold. It will be seen that the pleadings in this 
Court involve a considerable amplification of the case set up before 
the lower appellate court ; but I have allowed the case to be fully 
argued on the pleadings as stated. With regard to first plea, 
the appellant relies in the main on certain older decisions of this 
Court, the substance of which is in effect summed up in the full 
Bench ‘case Perm Singh v. Partab Singh (1). There are proposi- 
tions of law laid down in this ruling, and in two older cases 
of this Court therein referred to, which do, on the face ‘of them, sup- 
port the appellant’s case. I should be prepared, if necessary, to go 
into the facts of this case, and of the cases therein referred to, to show 
“that they are distinguishable from those of the case now before 
me; but the real question is whether all the propositions of law 
laid down in this case can now be accepted as authority in this 
Court, in view of the trend of recent decisions, and more parti- 


cularly of that of the majority of the Full Bench in “ Chandradeo. 


Singh v. Mata Prasad (2). There are two principles, of Hindu 
(1) [1892] I. L, R, 14 All, 179. (2) [1909] I. L. R., 31 Al, p. 176, 


ALI AHMAD 


Y: 
SOHAN LAL 


Figgott, J. 
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Law involved, and it was pointed out as long ago as the case 
of Nanomi Babuasin v. Modhun Mohun (1), that it is not easy 
to lay down the precise limits of their respective operation. The 
pious duty of Hindu sons to pay their father’s debts not tainted 
with immorality seems to be invoked in some casesin a manner ` 
destructive of the entire principle of the joint ownership of father 
and sons in respect of the whole family property. It seems of 
little practical use to lay down that a Hindu father cannot alienate 
even his own undivided share [vide Kali Shanker v. Nawab Singh 
(2)], in the joint ancestral family property, if he can at any moment 
sell or mortgage the whole of this property, for cash down, and 
the sons can only get rid of the alienation—assuming the money 
not to have been used for immoral purposes—by repaying the 
entire consideration to the vendee or mortgagee. It must be 
remembered that there can be no logical distinction between 
alienations by way of sale and alienations by way of mortgage, 
so far as the application of this principle goes. This is 
strikingly illustrated by the decision of the Calcutta High 
Court in Koer Hasmat Ram v. Sundar Das (3), where a 
sale of joint ancestral family property for cash down was 
only, set aside, at the instance of vendor's sons, conditionally 
on the repayment of the consideration. I conceive that a prac- 
tical check of no small value is imposed on the dealings of a 
Hindu father with the joint family property in his hands by the 
principle laid down by this Court in Chandradeo Singhs case, 
simply because money lenders will not advance large sums with- 
out security. If the decision in Chandradeo Singh’s case is sound, 
it must logically rest on the principle that when a money “lender 
offers cash consideration to the father of a joint Hindu family in 
return for an alienation by way of sale or mortgage of joint 
ancestral family property in his hands he is asking the father to 
do something which the latter has no right to do, except for family 
yecessity. The principle involved in Chandradeo’s case has been 
applied in various subsequent rulings of thiseCourt. I am content 
to refer to the cases of Bhagwati Prasad v, Ganga Prasad (4) 
and Ganga Prasad Umar v. Raghunath Rat (5). On the prin- 
siples involved in these rulings I am satisfied that the appellant 


(1) [1885] L L. R., 18 CaL, p. 31. (3) [1909] I. L. B., 31l. All, p. 607. 
(8) [1885] I. L R., 11 Oal p. 396. (4) [1911] 8 A. L J, p. 649, 
(5) [1911] 8 A. L. J. p. 1023, 
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cannot successfully contest the decisions of the courts below in CIVIL + 
so far as they have refused to direct the sale of the whole 1914 . 
‘property involved in the decree obtained against Parsadi Lal alone. PrN ate 


I now pass on to the other point taken on behalf of the SOHAN Lab- 
appellant. This is based on a principle totally distinct from that Piggott, J. 
of the pious duty of the sons to discharge their fathers’ debts. 
The principle involved is that which has been spoken of by their 
Lordships of the Privy Council “as the seizable character of an 
undivided share in the joint property.” It is obviously necessary, 
in order to avoid confusion of thought, to keep this principle 
wholly separate from the other principle regarding the liability 
of the sons in respect of their pious duty on which the first 
part of the appellants case is based. Eor instance, if the 
proceedings in the present case had continued in the life-time 
of Parsadi Lal and had ended in an auction-sale of the 
mortgaged property, no objection in the meantime being taken 
by the sons in execution, that sale would on the findings of 
fact recorded in this case, have been so far binding on the 


? 


‘sons that they could not have set it aside without paying the 
entire mortgage debt. This, however, would be by reason of 
the operation of the former of the two principles already 
‘discussed. The alienation sought to be set aside in hypothetical 
case would no longer be Parsadi Lals mortgage in the year 
1893, but an alienation by way of sale in satisfaction of the decree 
¡passed on the said mortgage and the mortgage, with this subse- 
quent decree thereon, would have become an antecedent debt in 
respect, of the alienation by. way of sale. In the present case 
Parsadi Lal died after the final decree for sale had been passed, but 
‘before any steps by way of execution of the said decree had 
been taken. Now in the Privy Council case which I quoted 
just now, namely, that of Suraj Bansi Koer v. Sheo Pershad Singh 
(1), there had been an attachment of the joint family property in 
the life-time of a Hindu father in execution of a decree upon a’ 
mortgage executed by him. The proceedings in that case were 
prior to the Transfer of Property Act (Act IV of 1882) and 
apparently the property could not be sold without previous 
attachment. Their Lordships held that, by reason of this attach- * 
ment, a charge had been created on the property so attached, to 


[1878] I. L. R., 5 Cal., p. 148, 
XII 80R 
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the extent of the Hindu father’s undivided share and interest in 
it, and this charge could not be defeated by his death before the 
actual sale. This ruling was applied and followed by this Court 
in Bakhtawar Singh v. Brij Mohan Lal (1). The point in both 
these cases seems to me to turn on the fact that there had been 
an attachment. It has been contended with ingenuity on 
behalf of the appellant that inasmuch as an attachment is not 
required before a property is brought to sale under a mortgage 
decree, the effect, either of the preliminary decree for sale or of 
the final decree passed against Parsadi Lal in his life-time, must 
be held to be analogous to that of an attachment. There 
is one obvious distinction to be drawn from the fact that a 
decree in itself is a notice to no one except to the parties 
concerned, Whereas an attachment is a notice to the actual’ 
owners of the property attached, whoever they. may be, if 
not to the whole world. If there had been in the present 
case some proceedings in execution, as for instance, a sale: 
proclamation in the life-time of Parsadi Lal, there might 
perhaps be ground for applying the principle laid down in Suraj 
Bansťs case. To accept the appellant’s contention, on the facts. 
of this case as they stand, would be equivalent to holding, that. 
a decree in a suit to which Parsadi Lal’s sons were not parties. 
would have an effect on their interests in the property made the 
subject-matter of the decree. This seems to me in. itself an 
unsound principle and I can find no authority for extending the 
the principle laid down in Suraj Bansi’s case so as to cover the 
facts of the case now before me. If,the sons had been impleaded. 
as parties to the suit brought by the present appellant on his- 
mortgage they could’have set up in defence to such a suit the 
very pleas which they are now urging against the proposed order 
for sale, and on the principle governing the decision in ‘Gaya 
Parsad v. Raghunath Rai (2), they could have successfully 
‘maintained these objections upon the facts found in the present 
case. I donot think that they should Be in a worse position 
merely because they were not impleaded at all in the mortgage 
suit. For these reasons I am of opinion that this appeal 


e cannot be sustained. It is accordingly dismissed with cost. 


: Appeal dismissed. 
(1) [1904] 8 A. L. J., p. 127. (2) [1911] 8 A. L. J., p. 1029, 
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SAID-UD-DIN KHAN AND OTHERS (Defendants) 
oe versus . 
HIRA LAL AND OTHERS (Plaintiffs) ® 


Ros judicata—Inconsistent pleas raised in two suits —Titles under which iwo suits brought, 
. different —Parties— Redemption stdt—Integrity of. mortgage broken—Suii against 
some of the mortgagees— Maintainability of. 


: Where a plaintiff’s suit is based on the strength ofa title which is not 
the same on the strength of which he litigated in a previous suit, the 
decision in that suit is not res judicata in the subsequent suit and he is not 


debarred from raising plegas inconsistant witb the pleas raised in the 
previous suit, , 


Held also that in a suit for redemption of a mortgage all the mortgagees 
or their representatives interested in the mortgage are necessary parties 
and the absence Of any one of them is fatal to the suit., A mortgagor 
must redeem the property in the hands of all the mortgagees or their repre- 
sentatives, and he cannot be allowed to claim his part of the property from 
some of the mortgagees only. ` 


The effect of breaking up of the integrity of a mortgage is that each 
mortgagor may redeem his share of the mortgaged property but he cannot 
compe] some of the mortgagees to give up from their shares what belongs 
to him. 


dlam Bingh v. Gobind Singh, (1918) 11 A. L. J. R., 749, distinguished. 


SECOND APPEAL from a decree of Saiyad Abdul Hasan; Ad- 
ditional Subordinate Judge of Moradabad, confirming a decree 
of Pandit Gauri Shanker Tewari, Munsif of Havali, Moradabad. 


Suit for redemption of a mortgage. 
` The court of first instance decreed the claim. 
- The lower appellate court confirmed the decree. 
The defendants appealed. 
Hameed Ullah, for the appellants. ` ` . 
S. N. Sen, for the respondents. 
The following judgment was delivered by 


BANERJI, J.—This appeal arises out of a suit for redemption 


ofa mortgage, dated the 5th of September, 1850. The suit was 
* 5S. A. No. 55 of 1913. ` 
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instituted on the last day of the expiry of the period of limitation, 
namely, on the 5th of September, 1910. The mortgage was made 
by one Ghulam Mustafa. He had a son, Ghulam Nabi, who in 
the year 1872 brought a suit for redemption of the mortgage 
and obtained a decree against the original mortgagee or his heirs. 
Ore Meghraj held a money decree against Ghulam Nabi and 
in execution of that “decree caused the mortgage property to be 
sold by auction in 1875 and "it was purchased by, Azimullah, 
Ghulam -Mohiuddin and Mohammad Husain Khan in 1876. 
These persons paid off the mortgage and obtained possession. 
The representatives of these persons, save Musammat Khatun Bibi, 
the widow of Muhammad Husain, are defendants to this suit. 
The plaintiff Hira Lal is a purchaser from one Ratan Lal, who 
again was a purchaser from two persons who are the sons of 
one Umrao Begam, alleged to have been one of the daughters 
of Ghulam Mustafa. The sale-deed in favour of Ratan Lal was 
executed on. the 19th of August, 1910, and ‘6n the 30th of that 
month he executed a sale-deed of the rights purchased by him 
in favour of the plaintiff. Before either of these sale-deeds had 
been registered this suit was instituted by the plaintiff, as stated 
above, on the last day of the expiry of limitation. The two 
sale-deeds were subsequently registered and as registered docu- 
ment operates from the date of its execution the fact of the 
two sale-deeds not having been registered when the present 
suit was brought does not vitiate the suit. 


In respect of this-mortgage in suit there has been considerable 
litigation in past years. As has been already stated Ghulam 
Nabi obtained a decree for redemption in 1872. Meghraj caused 
his rights to be sold by auction and having bought them himself 
ini 1875 sold them to Azimullah and others. The effect of this 
purchase by Azimullah and others was to break up the integrity 
of the mortgage inasmuch as by their purchase they acquired 
the equity of redemption of Ghulam Nabi and the mortgagee 
rights in the shares of others which by virtue of the redemption 
Ghulam Nabi had acquired. 


Before this transaction one Johrimal had in 1873 ‘caused 
a }th share of,the Property to. be sold as the property of Musam- 
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mat Shams-un-nissa, widow of Ghulam Mustafa and bought it 
himself ; and half of this (t. 2., th) ‘he sold to Ratan Lal, the 
vendor of the plaintiff. In 1873 Johrimal took a mortgage of 
the remaining {ths share from Shams-un-nissa and Ghulam Nabi, 
and on the basis of that mortgage obtained a decree in 1885. 
In 1886 the property was sold by auction and Azimullah and 
others purchased it. This purchase also broke up the integrity 
of the mortgage. In 1903 Ratan* Lal purchased the share of 
Musammat Ashraf,a daughter of Ghulam Mustafa and in the year 
1905 he brought a suit for redemption ofa ths share on the 
allegation that that was the extent of the share of Musammat Ash- 
raf and obtained a decree. In that suit his allegation was that 
Ghulam Mustafa had left on son Ghulam Nabi, one daughter 
Musammat Ashraf and one widow Musammat Shams-un-nissa. In 
1907 Ratan Lal sued for redemption of the share of Shams-un-nissa 
which-he had purchased from Johrimal. In that suit also he assert- 
ed that Ghulam Mustafa had only one widow Musammat Shams- 
un-nissa. In the present suit it is alleged that Ghulam Mustafa had 
another wife, Musammat Sahibzadi by whom he had a daughter 
Musammat Umrao. It is from the sons of Umrao that Ratan Lal 
purchased the share, which he subsequently sold to the plaintiff 
and which is sought to be redeemed. It is thus manifest that 
it was only in the year I910, when the sale-deed in favour of 
Ratan Lal was executed by the two sons of Umrao and the 
sale-deed of Ratan Lal in favour of Hira Lal by the plaintiff, that 
‘it was for the first time alleged on behalf of Ratan Lal that 
Ghulam Mustafa had another wife Sahibzadi and another daugh- 
ter M@sammat Umrao. In the suit brought by Ratan Lal, to 
which I have referred above, it was no doubt asserted on behalf 
of the defendants that Ghulam Mustafa had another widow 
whose name was stated to be Masiti, but this was denied on 
behalf of Ratan Lal. Inspite of these admissions of Ratan Lal 
the courts below have in this case found that Ghulam Mustafa 
had a second wife and that Musammat Umrao was his daughter by 
this wife. Iam bound to accept this finding which is a finding 
of fact, although it is contrary to the allegations made by Ratan 
Lal in the suits brought-by him in 1905 and 1907. I also agree 


with the courts below that the decision in those suits cannot? 


operate as res judicata in the present -suit as Ratan J.al was not 
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litigating in those suits under the same title on the strength of 
which the plaintiff has brought this suit. 


There is, however, one defect in the plaintiffs claim which in 
my opinion is fatal to the suit. It has been found by both the 
courts below that Musammat Khatun Bibi, the widow of Muham- 
mad Husain, one of the purchasers of the mortgagee-rights, has 
an interest in the mortgage. She has not been made a defendant 
to the suit. This in my opinion is a fatal defect. In every suit 
for redemption of a mortgage all the mortgagees or their repre- 
sentatives are necessary parties. Musammat Khatun has 
acquired a portion of the mortgaged property, and therefore the 
plaintiff cannot redeem the mortgage of 1850 without making 
Musammat Khatun Bibi a party to his suit. He cannot recover 
from the other mortgagees the share which he is entitled to 
obtain from Musammat Khatun Bibi. Being interested in the 
equity of redemption he must redeem the mortgage in the hands 
of all the mortgagees. The courts below were of opinion that 
the omission of Musammat Khatun Bibi would not prejudice her 
but that is not the point. The fact of a decree being made 
against the appellants would seriously prejudice them because 
the portion of the property which ought to have been recovered 
from Musammat Khatun Bibi would now under the decree in 
the present suit be recovered from the appellants. The learned 
Vakil for the respondents has relied upon the case of Alam Singh 
v. Gobind Singh (1). That case is distinguishable from the present, 
That was a suit for sale by a mortgagee against the mortgagor. A 
subsequent mortgagee had, however, been omitted from the suit. 
It was held that this omission was not fatal to the suit and the 
result of the omission would be that the portion of the property 
mortgaged to the subsequent mortgagee could not be held liable 
for the plaintiffs claim. The case of a mortgagee suing to 
recover the amount of his mortgage is different from that of a 
mortgagor seeking to redeem. The former can enforce his mort- 
gage against any part ofthe mortgaged property and relinquish 
any other part of the property. In the case of a mortgagor he 
must redeem the property in the hands of all the mortgagees 
eor their representatives and he cannot be allowed to olaim his 
part of the property from some of the mortgagees ‘only. The 


(1) [1918] 11 4. L. J. R., 749, 
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fact of the integrity of the mortgage having been broken up does 
not affect this question. The effect of the breaking up of a 
mortgage is that each mortgagor may redeem his share of the 
mortgaged property, and is not bound to pay up the whole of 
the mortgage money for the redemption of his share only. In 
the case of a suit for redemption the mortgagor cannot, as Ì 
have said above, claim that some of the mortgagees should, out 
of their share of the mortgaged property, give up what belongs to 
‘him. All the mortgagees must be made parties and the claim 
must be brought against all of them. As one of the persons 
who had an interest in the mortgaged property has been omitted 
from the suit, the plaintiff's claim must fail, and on this ground 
must be dismissed. I accordingly allow the appeal, set aside 
the decrees of the courts below and dismiss the suit with costs 


in all courts. 
` Appeal allowed. 


KEAN 
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April, 17 
— ABDUL MAJID 7 
Lord J ‘ 

* MOULTON, VEFSUS 

Sm JOHN 
Epes, AWAHIR LAL AND oT A 

Mr. AMEER J HERS 
ALI, Execution of Decree- Limitation —Limitation dcl, (XV of 1877), Sch. $., Arts. 179 


and 180—Order of His Majesiyin Council dismissing an appeal for tant of prosecu- 
tion— Affirmance of the decree appodled from —Deerce nist for sale Application 
for an order absolute, 


An order of His Majesty in Council dismissing un appeal for want of 
prosecution is not an order adopting or confirming the decision appealed 
from, and, therefore, when such an order is made, the only decrees capable 
of exevution is the decree appealed from. Abdul Mand v. Jawahir Lal, [1910] 
I. L. B., 33 AL, 154 reversed. 


Where a right to enforce a decree misi for 8alo, made in a suit on a mort- 
gage, had, before the passing of the Code of Civil Prosedure, 1908, become 
barred by Art. 17 of Sch. 2 of the Indian Limitation Act, 1877, no provisions 
of the Code could revive it. 

APPEAL FROM a judgment and decree of the High Court at 
Allahabad, affirmiilg a decree of the court of the Subordinate Judge 
of Allahabad. 


The question for determination was whether an application by 
respondent for an order absolute for sale of certain immoveable 
properties of the appellant and the other respondents was ebarred 
by limitation. i 

In a suit to enforce a mortgage, dated the 3rd September, 1868, 
the Subordinate Judge made the usual decree for sale under section 
88 of the Transfer of Property Act, 1882, on the 12th May, 1890, 
against several sets of defendants. One of them was the appellant 
‘who was ordered to pay a certain amount to the mortgagees, 
whose interest eventually passed to respondent 1. On the 8th 
April, 1893, the High Court dismissed the appellant's appeal against 
the decree of the court below. He then preferred an appeal to 

“Her late Majesty in Council, but his appeal was dismissed on the 
13th May, 1901, by an order ‘in Council “ for non-prosecution”. 
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On the 14th November 1904, the respondent, applied to the 
court of the Subordinate Judge for an order absolute against the 
appellant, but ‘that application was dismissed on the ground that 
the procedure enjoined by section 610 of the Code of Civil Procedure 
(Act XIV of 1882) had not been followed. Thereupon the respondent 
1 applied to the High Court under that section and an order was 
passed that the order in Council “ be sent down to the court below 
for necessary execution according ‘to law”. On the 1rth June 
1909, the respondent filed the present application in the court of 
the Subordinate Judge praying for a decree under section 89 of the 
Transfer of Property Act, 1882, and under Order 34, rule 5 of the 
Code of Civil Procedure (Act V of 1908) for the recovery of the 
amount due to him from the appellant and his transferees the 2nd 
and 3rd respondents. 


The appellant filed his objections to the said application plead- 
ing inter alia that the application was barred by limitation. That 
the only decree which was capable of execution was the decree of 
the High Court, dated the 8th April, 1893, that the order in Coun- 
cil , dated the 13th May, 1901, did not affirm the decree of the High 
Court, but merely dismissed the appeal for want of prosecution, 
and that there was no order in Council which was capable of 
execution. 


The Subordinate Judge held’that the application was in effect for 
the enforcement of the order in Council, dated the 13th May, 1901, 
and as such was governed by Art. 183 Sch. I, of the Indian Limita- 
tion Act, 1908, and was, therefore, not barred, and he accordingly 
passed a decree in favour of respondent 1 for sale of the properties 
in question under Order 34, rule 5 of the Code of Civil Proce- 
dure, 1901. 

On appeal by the appellant a Full Bench of the High Court 
affirmed the decision of the Subordinate Judge. The learned 
Judges held that the said order in Council dismissing the appellant’s 
appeal for want of prosecution must be treated as an affirmance of 
the decree of the High Court, dated the 8th April, 1893; and that 
the said order in Council was the final order in the litigation and 
was the only order capable of enforcement, and consequently 
the application was governed by Art. 180 of Act XV of 187%, 
correspond ing to Art. 183 of Act IX of 1908, and was not barred. 
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For a full report of the case see Abdul Majid v. Jawahir Lal, 
[r910] I. L. R, 33 All, 154. 

The appellant, thereupon appealed to His Majesty in Council. 


G. R. Lownaes, for the appellant: The Order in Council did 
not purport to be and ought not to be treated as an order in the 
suit dividing the rights of parties under the mortgage in suit and 
was not capable of enforcement in execution and consequently it 
is notan order in Council, within the meaning of Art. 183 of Act 
IX of 1908 (Art. 180 of Act XV of 1877), which therefore does not 
apply. The only decree capable of enforcement is the decree of 
the High Court, dated the 8th April, 1893, and the execution there- 
of is barred under Art. 181 of Act IX of 1908 (Art.179 of Act XV of 
1877), as the application is made long after three years from the 
date of that decree. Reference was also made to section 89 of 
the Transfer of Property Act, 1882; Code of Civil Procedure, 
1908, Section 2 (1) (b), section 48, and, Order 34, rule 5. 

De Gruyther K. C., and Dube for respondent 1: The Code of 
Civil Procedure, 1908, which repeals certain sections of the Trans- 
fer of Property Act, 1882, does not apply. The law applicable is 
the Transfer of Property Act as it stood before its amendment. 
The application is for an order absolute for sale under section 89 
of that Act. The Calcutta High Court has held that there is no 
period of limitation when such an application is made : 


“Thluk Singh v. Parsolem Prashad, [1895] I. L. R., 22 Cal., 924, 


Rahmat Karim v. Abdul Karim, [1907] 1. L. R., 34 Cal., 672. 


Under Art. 179 of Act XV of 1877, when there is an appeal, there 
could be no start for limitation to run and the period of limitation 
begins to run from the date of the order or decree of the appellate 
court. 


` Where an appellate court dismisses an appeal, the only decree 
capable of execution is the decree of the appellate court with 
which the decree appealed from becomes incorporated : 


Shival Kalidas v. Jumaklal Nathujj: Desai, [1893] I. L. R., 18 Bom., 542, 


. Nanohand v. Vithu, [1894] I. L. R.. 19 Bom , 258. 


Raja Tusaddug Basal Khan v, Manik Okand, [1902] L. R., 30 I. A., 85. 


VOL, XO] ` PRIVY COUNCIL 627 


Dismissing an appeal for want of prosecution has been held to Orvit 

be a decree affirming the decision of the court immediately below : 1914 
Beni Rav. Bam Lakhan Rui, [1898] I. L. R » 20 All., 867. ‘ ABDUI 

It is, therefore, submitted that the order in Council here is an eur 


order affirming the decree of the High Court and is the only order si or 
capable of execution. The present application for an order absolute 
for sale is an application for execution of the order in Council : 
Naurang Rai v Latif Chaudhri, [1891] I. L. R., 18 AN., 394. 
It is, therefore, submitted that Art. 180 of Act XV of 1877 
applies and that the application is within time : 
Lachman Persad Singh v. Kishun Persad Singh, [1882] 1. L. R., 8 Cal., 218, 
Gobardhan Dus v. Gopal Ram, [1885] I. L. B.,7 AlL, 366. 
Kristo Kundar Roy v Rajah Burrodacaunt Boy, [1872] 14 M. I. A., 465. 
Batuk Nath v. Musammat Munna, |1910] I. L. R., 34 All , 154, 
Act V of 1908, section 158 and Order 34, rule 5, 
Act 14 of 1882, sections 284 and 556. 
Lowndes, was not heard in reply. 
The judgment of their Lordships was delivered by 


LORD MOULTON.—In this case the relevant facts necessary and Lord Moulton 
sufficient to determine their Lordships’ decision on the appeal are 
very simple and are undisputed. 


The appellant is in the position of mortgagor and the res- 
pondents of mortgagees under a mortgage, dated 3rd September, 
1868. In 1889 a suit was commenced before the Subordinate 
Judge of Allahabad to enforce that mortgage, and on 12th May, 
1890, a decree was passed by him for the sale of the property 
unless payment was made on or before 12th August 1890. An 
appeal was brought from that decree to the High Court and on 
8th April, 1893, that appeal was dismissed and the decree of the 
Subordinate Judge confirmed. The mortgagor obtained leave to 
appeal to this Board but did not prosecute his appeal, and on 
13th May, 1901, the appeal was dismissed for want of prosecution. 


The present appeal yelates to an application to the Subordinate’ 
Judge, dated 11th June, 1909, for an order absolute to sell the 
mortgaged properties; in other words, for an order directing 
enforcement of the order ##s¢ which had been confirmed by the 
decision of the High Court of 8th April, 1893. It is not necessary 
to go-into the particulars of this application because their Lord. 
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ships are of opinion that any such application was barred by the 
Statute of Limitation, Article 179, at the expiry of three years 
from the date of the decree, and therefore before the passing of the 
Code of Civil Procedure of 1908, under which the present proceed- 
ings purported to be taken, and their Lordships have no doubt 
whatever that inasmuch as the right to enforce the decree had 
once been barred no provisions of the Civil Procedure Code, 1908, 


operate to revive it. 


The chief matter of argument before this Board was a conten- 
tion that the decree which it is sought to enforce had been 
constructively turned into a decree of His Majesty in Council 
and assigned to the date of 13th May 1gor, by virtue of the 
dismissal of the appeal for want of prosecution on that date, 
and that, therefore, the period of limitation was 12 years from ` 
13th May, 1901, by virtue of Article 180 of the Indian Limitation - 
Act. Their Lordships see no foundation for this contention, 
which appears to have been the basis of the decision of the courts 
below. The order dismissing the appeal for want of prosecution 
did not deal judicially with the matter of the suit and could in 
no sense be regarded as an order adopting or confirming the 
decision appealed from. It merely recognised authoritatively 
that the appellant had not complied with the conditions under 
which the appeal was open to him, and that therefore he was 
in the same position as if he had not appealed at all. To put 
it shortly, the only vecree for sale that exists is the decree 
dated 8th April, 1893, and that isa decree of the High Court of 
Allahabad. The operation of this decree has never been stayed, 
and there is no decree of His Majesty in Council in which it has 
become merged. The period of limitation applying to the enforce- 
ment of it, at all material _times, was therefore a.period of three 
years. The respondents’ right is, therefore, barred by limitation. 

Their Lordships will, therefore, humbly advise His Majesty 
‘that this appeal should be allowed, and that the application of 
11th June, 1909, should be dismissed and that the respondents 
should pay the costs of that application and of the appeal to the 
High Court as well as of this appeal. 

e É : Appeal allowed. 

Donglas Grant, attorney for the appellant. R 

Barrow, Rogers, and Nevill solicitors for the respondents, 
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BAHADUR SINGH (Plaintif) 
: VEFSUS 
SHIAM SUNDER TUG (Defendant) * 


Oompany -Refusal to register a transfer— Power of Manager—Delegation of power by 
the Company —Articles of Association— Application of. 

A refusal to register shares in the name of a transferee of those shares 
oan only be by a resolution of the Company in persuance of the Articles of 
Association. Where the managing agent of the Company refuses to register 

-a transfer when the power to do so was not conferred upon him by the 
Company, held that there was no refusal by the Oompany to register the 
transfer. ' i 


Articles of Association cannot apply to transfers which are made before 
their coming into operation. — ` 
SECOND APPEAL against a decree of I. B. Mundle Esq., Addi- 
tional District Judge of Bareilly, reversing a decree of M. Abdul 
Halim, Munsif. : 
Suit for money. 


The plaintiff transferred to deferred shares in the Indian 
Co-operative Bank Ld. to the defendant on 18th April, 1911, 
for Rs. 500, and in lieu thereof the defendant executed the bond 
in suit in favour of the plaintiffon the same date. The Articles 
of Association of the Bank which were in force on the 18th April, 
1911, had the following provision in regard to transfers. 

. The Company may decline to register any transfer of shares 
made by a member indebted to it or on which the Company may 
have a lien and the Company may also decline to rcgister any 
transfer to any transferee not approved of by the directors, and 
they shall not be required to assign any reason for refusing 
such transfer.” 

— On the 8th of August, the plaintiff instituted the present ‘suit. 
on foot of the bond. On the roth August, the Bank at a meeting 
adopted a new set of Articles of Association and resolved that 
“they shall have retrospective effect”. In the new Articles in 


addition to the old clause about transfer of shares there was ae 


further’ clause to the following effect :— 
*8. A. No, 95 of 1918. 
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“A director of the Bank cannot transfer his qualification 
shares till he has resigned his directorship ‘and his resignation 
has been accepted by the Board,” 


In the meeting of the 19th August, the Bank also passed a 
resolution delegating to one Mr. Sidheshwar Ghose, director and 
chief manager, “ the power of allotting, transferring and accepting 
surrender of shares.” n Ns 


On the 21st August, the said director and chief manager passed 
an order refusing to register the transfer executed by the 
plaintiff in favour ofthe defendant on the 18th April, on the 
ground that the plaintiff was a director and the shares transferred 
were his qualification shares and on the further ground that 
some calls were due from the plaintiff on an ordinary share 
which he held in the Bank. It was also said in a general way 
that there were other reasons but the Bank cannot be required to 
assign reasons for refusing to register transfers. 


The defendant filed a written statement on the 22nd January, 
1912, and his defence was twofold; firstly that the bond was 
executed under undue influence and secondly that the Bank not 
having agreed to the sale of shares, the plaintiff continued to be 
their owner and therefore the bond was without consideration, 


The court of first instance decreed the suit. The lower 
appellate court dismissed it holding that the consideration had 
failed. Both the courts below repelled the plea of undue influence. 

Plaintiff appealed. ` 


Sarat Chandra Chaudhri, for the appellant. Itis submitted 
that the lower appellate court has taken a wrong view’ of the 
case. On the date when the sale to the defendant was made 
the plaintiff wasin no way incompetent to transfer his shares. 
Even assuming the plaintiff to have been a director of the Bank, 
the Articles of Association on that date did not impose restrictions 
of any sort or description upon the power tọ transfer, [Reads 
the clause from the Articles of Association]. The defendant 
complains that he was not registered and the Judge holds that 
that fact constitutes a failure of consideration. It is submitted 
that it is the purchaser’s duty to get himself registered ; the 
vendor is only to assist him. Referred tothe Indian Companies 
Act, 1882, section 29. 
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The Muir Mills Co., Ld. v. T. H. Condor, [1900] I. L. R., 23 All., 410, 419. 
As between the vendor and the purchaser the title of the 
latter was complete as soon as he accepted the transfer. From 
that date the purchaser became the equitable owner of the share 
entitled to all the rights and subject to all the obligations 
incidental to such ownership. The law is clear on the point. 


Lindley on Companies, ed 6, pp. 679 and 680. 


It is further submitted that the Articles of Association passed 
after the date of the sale (in fact, after the suit) cannot be made 
to have retrospective operation so as to effect a transfer made 
long prior to their date. Under the new Articles a director is 
declared incompetent to transfer his qualification shares without 
resigning his directorship and until his resignation is accepted 
by the Company. The provision so made is: not in accordance 
with law, for the law does not render such a transfer void or 
illegal. A director transferring his qualification shares fso facto 
ceases to be a director. Even according to the new Articles, it is 
submitted, there is nothing which renders the sale inoperative. 


The Laws of England, Vol. 5, p. 186, section 309. 


It is submitted, therefore, that unless the registration is refused 
on the ground that the transferor has no right to transfer, the 
transferee must pay the price. At the date of sale, the plaintiff 
was in no way disqualified from selling his shares. The decree 
of the lower appellate court is, therefore, wrong and cannot be 


sustained. 
e 


Purushottam Das`T. andan, for the respondent. 


I support the decree on two grounds, first, that the consideration 
failed and secondly that the transferor had no right to transfer. 
According to Sch. 1 article 8 of the Indian Companies Act the 
transferor continues to be the owner so long as the name of the 
transferee is not entered in the books'of the Company. He will 
receive all the profits on the shares and in fact for all purposes as 
between the Company and himself he is the owner. The right 
to transfer is not an absolute right, itis subject to certain con- 
ditions imposed by the Articles of Association. The transfer is 
not complete without registration, 
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CrviL It is true that the amended articles were passed after the 

1914 transfer deed had been executed but the resolution which accepted 
BAHADUR the new articles also gave it a retrospective effect. 

SINGH [BANERJI J.—No time is mentioned since when it would have 


SuaM that effect.] 
BUNDER Tue ° 

That is not the fault of the transferee. The transferror is a member 
of the Board which passed the amended articles and he is bound 
by the resolution of the Board. Whether the Board should or 
should not have passed such a resolution is not a matter for con- 
sideration here. The material fact is that acting upon that reso- 
lution the Board has disallowed the transfer. So the transferee 
gets nothing and the consideration has failed. If the new 
articles are binding the transferor had no right to transfer the 
shares, for they were his qualification shares as a director. 

[RICHARDS C. J.—Suppose the company had not gone into 
liquidation and the value of the shares after the transfer had 
arisen and the company was in a prosperous condition, could you not 
claim the profits?] 

Yes, I could, there is no difference between this sale and the 
sale of any other article when the seller has no title to the property 
sold. The purchaser may repudiate the sale, on the ground that the 
seller has no title, or accept it. 

Even if new articles did not affect the transaction the company 
could under the old articles refuse to register a transfer without 
giving any reasons. 

[BANERgI, J.—If you had paid the money in cash would you 
be entitled to get a refund if the shares were not registered*in your 
name. | 

The transfer was with a warranty that the transferror hada 
right to sell, But asa matter of fact the seller had not an absolute 
right to sell for the sale was subject to the approval of the directors. 

. The sale could be completed only after the registration of the trans- 
ferror. The purchaser whether he paid cash or gave a bond pur- 
chased not the paper on which the transfer deed was executed but 
something more substantial vzs. the rights and status of a share- 

* holder. . 

The power to refuse to register a transfer had been “delegated to 
the chief manager by the Board by their resolution of the 19th 
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August. The words are “the power of allotting shares, transferring 


shares and accepting surrender ofshares”. They imply the right 
to refuse to register a transfer. 


The judgment of the Court was delivered by 


_ RicwarbDs, C. J.—This appeal arises out of a suit brought 
under the following circumstances :—The plaintiff was the 
registered holder of certdin shares in a concern known as the 
Indian Co-operative Bank Ld. On the 18th of July, 1911, 
the plaintiff executed a deed of transfer of the shares to the 
defendant in consideration of Rs. 500, On the same date 
the defendant executed a bond in favour of the plaintiff whereby 
after reciting that the defendant was indebted to the plaintiff 
in the sum of Rs. 500, being the price of the shares transferred 
to him, he covenanted to pay Rs. 500 with’ interest at 12 
per cent per annum. The money has not been paid and the 
plaintiff instituted the present suit to recover the amount due 
under the bond. The defendant pleaded first that the transfer 
and the bond were obtained from him by undue influence and 
secondly that there had been a failure of consideration inasmuch as 
the company had refused to recognise the transfer and register 
the transferee as the holder of the shares. The court of first 
instance decreed the claim. The lower appellate court while 
finding that there was no undue influence, dismissed the suit 
on the ground of failure of consideration. The exact circum- 
stances under which the transfer and the bond were executed 
have giot transpired. If we were to speculate on the matter, 
we might probably think that the plaintiff was’ anxious to get 
rid of his shares and that he brought some pressure on the 
defendant, who was the managing director of the concern, to 
take the shares from him. When we use the word “ pressure” 
we do not necessarily mean “illegal pressure.” The defendant 
contends that the company refused to recognise the transfef. 
Under the deed of transfer the plaintiff never undertook to 
obtain the recognition of the transfer by the company. On the 
face of the contract of transfer the transferor was immediately 
entitled te receive the sum of Rs. 500 and the bond in suit was 
given to secure the indebtedness of the defendant to the 
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plaintif for the value of the shares. There is an endorsement 
on the deed of transfer under the hand of a person by the name 
of Sidheswar Ghose who is described as the Chief Manager of 
the company. After citing a large number of legal rulings he 
declined for various reasons to register the transfer. He purported 
to’do this on the delegated authority of the directors. We have 


Bichards, 0.J-109 ked at the resolution which is relied on as giving this authority 


and we find that no authority to refuse to register shares was 
conferred upon him. It thus -does not appear that the company 
ever refused to recognise the transfer. Refusal could only be 
by a resolution of the company in pursuance of the Articles of 
Association. 


It is then contended that the plaintiff was himself a director 
of the company and that the shares which he purported to 
transfer were the shares which he held as “ qualification shares ” 
for his being a director. In the Articles of Association which 
were in force at the time of the transfer, there is nothing to 
prevent a director from transferring his shares. New Articles of 
Association are said to have been adopted subsequently with 
retrospective effect. The provisions of some of these new Articles 
of Association are very suspicious, but even if we assume that the 
new Articles of Association were legally adopted, they could not 
apply to the transfer which had been made long before they 
came into operation. 


The defence fails, so far as it is based on the allegation of 
undue influence, on the finding of fact by the court below. e 


In our opinion, there was no failure of consideration. ‘This 
being so the appeal must be allowed. We, accordingly, set 
aside the decree of the court below and restore the decree of 
the court of first instance with costs. 

X. 


: Appeal allowed. 
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BALKARAN UPADHYA AND OTHERS (Defendants) omr 
Uersus s Jalg 
GAYA DIN KALWAR AND OTHERS (Plaintiffs) * APIS 
RAFIQ, J. 


Amendment of plaint—Limitation—Eapiry of—Ohange of relie/—Power of court to 
order amendment—Inference draton—Laches— Want of consideration pleaded by 
defendant. 


Praaort, J, 


Certain specified plots of land were mortgaged to the plaintiffs. ‘There 
was a stipulation infthe mortgage-deed that, if the mortgagees could not 
obtain possession of the plots, or if their possession was disturbed, they 
would be entitled to recover their money by sale of the mortgaged plots, 
or, by sale of the Zamindari share to which these plots appertained or 
from the person and other property of the jJudgment-debtor. The suit 
was brought on the last day of limitation for sale of the specified plots. 
It appeared at a later stage that the plots in suit had changed hands in 
the meantime and for certain reasons could not be sold and the plaintiff 


applied for amendment of the plaint and asked forsale of the zamindari 
share. The court below allowed the amendment. 


Hold that the cause of action for sale of the zamindari having become 
barred by limitation, the court had no power to allow amendment of the 
plaint by introducing a new cause of action. Mohammad Sadiq v, Abiul 


Majid, 8 A. L. J. R., 636, distinguished. 


Held further that when a plaintiff does not bring a suit upon his mortgage 
for so long a time as seventeen years the court is entitled to draw an infer- 
enôe adverse to him either as to the passing of consideration or as to 
payment of interest. Behari v. Ram Chandra, 8 A. L. J. Rọ, 368, 
referred to, 


SECOND APPEAL from a decree of L. Marshall Esq., Dis- 
trict Judge of Jaunpur, confirming a decree of Babu Gopal Das 
Mukerji, Munsif. 


Claim for recovery of mortgage money. 
The court of first instance decreed the claim with costs against, 
Chhangu Khan and others, eight defendants, and dismissed the 


-claim against the rest of the defendants. The lower appellate 
court confirmed the decree, 


Defendants appealed. as 
l * 9., A, No. 403 of 1913, 
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S. M. Sulaiman; for the appellants. 
Baldeo Ram Dave for the respondents. 
The judgment of the Court was delivered by 


PIGGOTT J.—This., is a second -appeal by certain defendants 
in a suit for sale upon a mortgage. ‘The mortgage was one dated 
May the 24th, 1893, and it was somewhat peculiar in its provisions. 
The mortgagors, Bhole Khan and Faulad Khan, were said to be 
the proprietors of a certain share in a mahal known as that of 
Bhole Khan in mauza Chak English Zorawar Khan. There was 
a further recital to the effect that the sis and khudkasht lands 
in this makal were divided by private arrangement amongst the 
co-sharers and that certain specified plots had, been assigned 
under this arrangement to the mortgagors. The deed purported 
in the first place simply to mortgage specified plots of sír and 
khud kasht \and with possession in return for the money advanced 
as consideration for the deed. There was however a stipulation 
to the effect that, if the mortgagees failed to obtain possession 
under the deed, or were disturbed in their possession, they were 
to be entitled to sue the mortgagors for the recovery of their 
money and that in respect of the suit for recovery of money 
they might exercise any one of three alternative reliefs : they 
might enforce their claim for their money against the specified 
plots of land mortgaged with possession under the deed, or they 
might rocover the money from the persons or other property 
of the mortgagors, or they might recover it from the zamindari 
share of one anna to which the specified sr and khudkasht lands 
were alleged to appertain. This suit was brought on the 23rd of 
May, 1910, that is to say, just about seventeen years after the 
date of the deed, and the plaintiffs claimed to be within limitation 
by virtue of the special provisions of section 31 of the Indian 
Limitation Act No. IX of 1908. Inthe suit as brought the relief 
claimed was to recover the principal and interest by bringing to 
.sale the specified plots of land set forth in the mortgage. ~ A large 
number of defendants were impleaded besides the original 
mortgagors, there having been in the interval both a number 
of transfers and a partition of tie mahal in question. We are 

*concerned with the defence set up by four of the, defendants 
who are now the appellants before us. The case for these 
defendants in their written statement as originally filed was that 
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they were not in possession of, and had no interest in, ‘any of the 
plots of land sought tò be sold under the plaintiff's claim, and 
that consequently they had been unnecessarily impleaded as 
parties to the suit. At a considerably later stage it became clear 
to the plaintiffs that the suit as brought could not succeed without 
some sort of amendment of the plaint. This much at any rate 
was certain, that there had been a partition in the year 1312 F, 
by which the private distribution of sir and Ahudkasht lands 
amongst the co-sharers of the mahal, as it had existed in 1893, 
was completely set aside and the particular plots specified in the 
mortgage deed had been assigned to co-sharers other than the 
original mortgagors. Indeed some of them had been assigned 
to the plaintiffs themselves, who were also co-sharers in the 
- mahal, Accordingly the plaintiffs, on the 4th of January, 1912, 
applied for permission to amend the plaint in various ways. 
They referred to this partition of 1312 Fasli, and stated that 
the original mortgagors had received certain specified plots of 
land in exchange for those set forth in the mortgage-deed. They 
also explained that, in consequence of the partition, the original 
share of one anna referred to in the mortgage-deed had become 
a share of one anna seven pie four karant. They now asked the 
court to give them a decree for the principal and interest of their 
mortgage-debt, recoverable by sale, both of the above-mentioned 
share of one anna seven pie four karant, and of certain specified 
plots of land which they allegéd the mortgagors had received in 
exchange for those set forth in the mortgage deed. After the 
plaint had been amended, the defendants who are now the appel- 
lants before us filed a fresh written statement, in the course of 
which they challenged the plaintiffs to prove that the mortgage 
deed in suit had been executed for valid consideration. It also 
became clear at some later stage of the proceedings that the 
plaintiffs could not, under the terms of the deed itself, ask for a 
decree both against the specified plots of land and the zamindarj 
share. The court actordingly asked the plaintiffs to make a 
definite election between the two. The plaintiffs replied that, 
if the court was of opinion that they were not entitled to a decree 
against both, then they would prefer to have a decree against 
the samindari share only. This was done by an application dated 
February the 29th, 1912, being the very date on which the suit was 
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decided by the court of first instance. The learned Munsif gave the 
plaintiffs a decree for principal and interest recoverable by sale of 
‘a one anna seven pie four karant zamindari share, which is in the 
possession of those defendants who are now the appellants before 
us. An appeal against this decree was filed in the court of the 
District Judge anda large number ‘of pleas were entered in the 
memorandum of appeal, including certain pleas impeaching the 


` order of the first court by which the amendment of the plaint had 


been permitted. It appears however from the order of the learned 
District Judge on appeal that the only points pressed before him 
were whether the consideration for the deed in suit had been paid 
to the original mortgagors, and whether the plaintiffs had or had 
not obtained possession of certain plots of sr and khud asht lands 
in accordance with the terms of the mortgage déed. These points 
were decided by the lower appellate court in favour of the 
plaintiffs, and it was noted in the judgment that the other points 
raised in the memorandum of appeal “had been dropped”. In 
the second appeal now before this Court the defendants appellants 
again challenge the order of the first court permitting the amend- 
ment of the plaint, and they contend further that the finding with 
regard to the passing of consideration is vitiated by the fact that 
the burden of proof had been wrongly laid on the defendant. 
With regard to this latter point reference is made to a ruling of 
this Court in Bekari and another v. Ram Chander and others (1), 
which has been discussed by the learned District Judge also. 
There can be no doubt that there is something peculiar and open 
to suspicion in the conduct of the plaintiffs in having refrained 
from bringing any suit on this mortgage-deed for so long # period 
as seventeen years, The court might have been entitled to infer 
from this delay, with reference to the terms of the deed and the 
circumstances ofthe case generally, either that there had been 
failure of payment of the consideration, or that the plaintiffs must 
in some way or other have enjoyed their interest, for part at any 


“rate of the period in question, by separate possession over some of 


the plots of str or khud kasht lands. Moreover, the inference to this 

effect would be strengthened by consideration of the fact that the 

„plaintiffs during the partition proceedings of 1312 fasli never raised 

any question about their rights under the mortgage-deed in suit 
(1) [1911] 8 A. L. J. R., 368, 
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even though some of the plots specified in this deed were actually 
assigned to them as part of their share on partition. The learned 
District Judge might in our opinion have assigned greater weight to 
these considerations and put the plaintiffs to strict proof, both of 
the passing of consideration and as to their having failed to obtain 
possession under the terms of the mortgage-deed. We notice that 
on this latter point the District Judge has remarked that the 
defendants failed to prove that the * plaintiffs had not obtained 
possession under the deed. The burden of proof in our opinion lay 
clearly on the plaintiffs, inasmuch as their failure to obtain 
possession was a condition precedent to their title to bring a suit 
for sale at all. However, the case being now before us in second 
appeal and the finding as to the plaintiffs failure to obtain 
possession not being challenged in the memorandum of appeal be- 
fore us, we should be reluctant to interfere with the decision of 
the lower appellate court on these grounds, if they stood alone. 
We mention them chiefly in order to show that the equities of the 
case are at least doubtful. There remains for consideration the 
question of the amendment of the plaint;and here it appears to us 
that both the courts below have entirely overlooked the question of 
limitation, when they permitted the plaint to be amended in the 
way in which they did. We have been referred to a ruling of this 
court in Mohammad Sadiq v. Abdul Majid and another (1). It was 
there laid down that in view of the wide discretion allowed by the 
Code of Civil Procedure in the matter of the amendment of 
pleadings, the High Court will be slow to interfere in appeal with 
the exercise of this discretion, but that no court has power to 
allow anew cause of action to be introduced into a plaint after 
that cause of action has become barred by limitation. On the 
particular facts of this reported case the learned Judge of this Court 
held that there had not been anything like the introduction of a 
new cause of action, but only an amendment in the description of 
the property in suit. Now the essential question seems to us to be 
whether the same could’be said of the suit before us. It must be 
remembered that the mortgage-deed in suit is a very peculiar one. 
Stipulations giving the mortgagees alternative remedies such as 
we find in'the deed before us are certainly unusual. The plaintiffs 
have, whatever may have been their reasons, delayed the institution 


(1) [1911] 8A. L. J. R., 686. 
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of this suit until the period of limitation was running out. 
They brought this suit on a deed which allowed them two or 
three alternative reliefs, and on the suit as framed théy expressly 
claimed to enforce one of those reliefs only, namely, the recovery 
of their money by sale of the specified plots mentioned in the 
instrument of mortgage. They were allowed in effect to amend 
their plaint so as to change the relief by asking for a decree against 
the samindari share, and this was done after the period of limitation 
to enforce a simple mortgage on that samindari share had expired. 
This in our opinion the plaintiffs should not have been permitted 
to do; and even though the point was not pressed in the lower 
appellate court, it seems to us that we are bound to take notice of 
it in second appeal, inasmuch as a question of limitation is 
involved. In our opinion the amendment of the-plaint should not 
have been allowed and the decree passed for the sale of the sasindart 
share cannot be sustained. We, therefore, accept this appeal, and 
setting aside the decrees of both the courts below, we dismiss the 
plaintiff’s suit with costs throughout. 


Appeal allowed. 
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PITAMBER LAL AND ANOTHER (Plaintiffs). 
' VErSUS 
SITAL AND ANOTHER (Defendants)* 


Hinds Law—Debi—Joint Hindu family—Debt incurred by managing member to pay the 
price of property purchased for and with the consent of the members—Legal necessity. 


Where a purchase of property was made by and for the benefit 
of a joint Hindu family and with the consent of every adult member there- 
of and witb a view to raise money for the purpose of paying the price of that 
property a mortgage of joint property was made by the managing member 
of the family alone Held that the mortgage was a debt incurred for 
legal necessity for which the family property was liable. 

SECOND -APPEAL from a decree of H. E. Holme, Esqr., Dis- 
trict Judge Allahabad, confirming a decree-of Pandit Rup Kishen 
Agha, Munsif. 

Suit for recovery of money due on a hypothecation bond. 

The court of first instance decreed the claim in part. 


The lower appellate court confirmed the decree and dismissed 
the cross-objection. 


S. C. Chaudhri, Pearey Lal Banerji and Uma Shankar Bajpai 
for the appellants. 


Datti Lal, Ram Narayan and Damodar Das, for the respondents, 


The judgment of the Court was delivered by 


RICHARDS C. J.—This appeal arises out of a suit on foot of 
two mortgages, one dated the 30th of October, 1897, and the other, 
dated the roth of September, 1901. The name of the mortgagor was 
Bipat. Bipat was undoubtedly the managing member of the 
family to which the defendants belong. He was the father of some 


ofthe defendants and grandfather of others. The court below , 


has granted a decree for. the sale of the mortgaged property on 

foot of the mortgage of the 30th of October, 1897, but has dis- 

missed the suit of the plaintiff in so far as he seeks to realise the 

amount of the mortgage, dated the roth of September, 1g01. Certain 

facts are admitted. The mortgage was made by Bipat alone. The 

purpose for which the money was raised was to purchase a house 
* 3 A No 1277 of 1912, 
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which had belonged to a woman named Musammat Mango. The 
house was in fact purchased and the present mortgage included 
not only the property which the plaintiff now seeks to sell but also 
the very house which was purchased. Later on a certain person 
claiming to be the .reversioner to the property which Musammat. 
Mango held as a Hindu widow, brought a suit to set aside 
the sale to Bipat. To that suit the present defendants were made 
parties as well as Bipat. All these persons resisted the suit, and 
even after the death of Bipat the present defendants appealed, still 
contending that the sale was a valid sale. There is the clearest 
admission that they were interested in the sale and that the sale 
made by Musammat Mango was a sale to the whole undivided 
Hindu family. It is impossible to arrive at any other conclusion 
but that the purchase of Musammat Mango’s house was a pur- 
chase by and for the benefit of the whole family, which was 
consented to by every adult member. The court below has held that 
legal necessity was not proved. This is true to this extent that 
it was not proved that the family could not possibly have lived 
without the purchase of the house. The learned Judge points 
out that they had managed to get on even after the loss of the 
house. There can be no dispute that the house was purchased by 
the whole family and with the consent of every adult member. 
Under the circumstances we consider that the mortgage which 
was made to secure part of the purchase money which had to be 
borrowed, is a debt for which the’ family property is liable. The 
only other plea is that the rate of interest was exorbitant. We 
cannot say that the rate of interest is so exorbitant as to justify 
us in setting aside the contract of the parties. We, however, think 
that further interest should not be allowed. We, accordingly, allow 
the appeal, vary the decree of the court below by giving a decree 
in respect of the claim on the bond of the 1oth of September, 
1901 also. The plaintiff will get interest upto the date we fix for 
payment at the contractual rate, thereafter no interest will be 
allowed. We fix six months from this‘daté for payment and we 
direct that the parties do abide their own costs in all courts as 
regards this part of the claim. 


5, Appeal allowed, 
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Code of Civil Procedure (dot V of 1908), s&ction 11—Res judioata— Previous suit RIOHARDS 
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‘by tico persons in respect of public right-Subsequent suit by nine Persons, barred- O.J. 
Title. BANERJ, J. 


April, 30 


Two persons representing themselves as members of the Mohammedan 
community brought a suit for deelaration that certain property was wagf 
property and that one of them was the Mutawalli. The suit failed, 
In a subsequent suit by certain other Mohammedans for a decla- 
ration that a part of the same property was wagf, Held that where 
persons litigate bona fide in respect of a publie right claimed ïn 
common for themselves and others, other members of the community 
interested in and elaiming that publie rigbt must be deemed to be 
persons claiming under them and any subsequent suit in respect of 
that pubilo right is barred by the principle of res judicata. 

~SECOND APPEAL from a decree of Austin Kendell Esq., District 
Judge of Cawnpore, confirming a decree of Babu Murarilal, Sub- 
ordinate Judge. ; 
Suit for declaration of right. 
The court of first instance dismissed the snit. 
The lower appellate court confirmed the decree. 
Plaintiffs appealed. 
B. E. OConor (with him D. R. Sawhny, and S. M. Sulaiman), 
for the appellants. 
A. P. Dube, for the respondents. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit in which Richards, C.J, 
the plaintiffs, who are nine members of the Muhammedan 
community, claimed a declaration that a certain mosque, mauso- 
leum, the site of an mambara, together with a flower garden 
appertaining to the mosque and t#ambara and a pucca well built 
by Choti Bibi are wagf property and that a western door which 
appertained to the wagf property might be re-opened, and other 
reliefs, Both the courts below have dismissed the suit as barred ° 
by the prirticiple of res judicata. It appears that in the year 

` i * 3, A, No: 496 of 1913, 
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1887 two persons brought a suit in respect of certain property 
which included the property now in suit, against the predecessors- 
in-title of the present defendants, who were auction-purchasers 
in execution of a decree against one Abdullah Khan. In that 
suit it was expressly held that the plaintiffs had failed to prove 
that the property on any part thereof, was wakf. It is said, 
on behalf of the appellants, that the litigation in 1887 to which 
we have just referred, was not identical with the litigation 
in the present case. In the litigation of 1887 there were two 
plaintiffs. Both claimed as members of the Muhammadan 
community that the property was wakf, and one of them claimed 
that he was the Mutawalli. It seems to us, therefore, that the 
very same question which is involved in the present suit was 
involved in the previous litigation. 

It is next’ said that the plaintiffs in the previous litigation 
were litigating not as members of the public but in their private 
capacity. Wethink that this contention cannot be sustained. 
It was necessary for them in the first instance to establish as 
members of the public that a valid wagf had been created. 
There can be no question that they were litigating dona fide. 
We think, therefore, that, under the circumstances of the present 
case, the plaintiffs in the previous litigation were persons litiga- 
ting bona fide in respect of a public right claimed in common 
for themselves and others and, therefore, the present plaintiffs 
must be deemed to be persons claiming under the plaintiffs in 
the previous litigation. 

It is lastly contended that in the previous litigation the 
defendants admitted the right to worship. There is no doubt 
a statement in the judgment that the defendants had “no 
objection to the mosque being used.” This seems to be a mere 
statement relating to the litigation then before the court. ‘Tn 
the present case the plaintiffs expressly claim that the mausoleum 
and a certain specified plot are wagf property. In our opinion 
this question was finally decided in the previous litigation which 
held that it was not wagf Under these circumstances we think 
that the decree of the court below was correct and ought to ‘be 
affirmed. Me accordingly dismiss the appeal with costs. i 

Appeal. dismissed. 
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‘ode of Civil Procedure (Aot V of 1908) O. 34rr. 4, 6—Morigage decree tor prina- 
pal and cosis -Sphtting up vf decree—Appropriation of payments— Sale of mori- 
gaged property —Coniract Aci (IX of 1878) section 59. 


In a preliminary deeree in a suit for sale on a mortgage the amount 
declared to be due, under Order 84, r. 4 of the Oode of Civil Procedure 
cannot be regarded as two distinct debts, one on account of principal and in- 
terest and the other on account of costs. The rules regarding appropriation 


of payments do not apply to money realised by sale of mortgaged property 
and where a decree under rule 6 is barred it is barred with respect to the 


entire debt due under the mortgage decree. Jwala Sahay v. Dhanan, 110. C., 


377, distinguished. 
SECOND APPEAL against the order of O, F. Jenkins Esq. I. C, S, 


District judge of Muttra confirming the order of Babu Har Gobind 
Baijal munsif. 

Application for a decree under O. 34 R. 6 of the Civil 
Procedure Code. 

The plaintiff decree-holder brought a suit for sale on a 
mortgage dated August 11, 1884. On September 18, 1909 the 
suit was dismissed by both the courts below but was decreed on 
second appeal by the High Court on May 10, r910. A decree 
absolute was prepared for Rs. 696-4 which amount included 
Rs, 61, costs in the High Court and Rs. 58-12, costs of the lower 
appellate court. The mortgaged property was put to sale on 
August 4, 1912. Rs. 560 were realized leaving a balance of 
Rs, 136-4 still due. The decree-holder then put in an application 
for a decree under O. 34 r. 6 for the amount of Rs, 119-12 costs 
awarded in the High Court and the lower appellate court, as 
mentioned above. The court below dismissed the application 
‘on the ground that as the personal remedy was barred on the 
date of the suit no personal decree could be passed for the~ 
costs, 


E. B. A. 1645 of 1913, 
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The decree-holder appealed. 


Pearey Lal Banerji for the appellant contended that under 
O. 34. R. 6 a personal decree could be passed for the balance 
due under the decree, if such balance was ‘/egally recoverable’ As 
regards any balance due for principal and interest under the deed 
itself it was not recoverable personally as any remedy on the 
personal covenant was barred; but as far as the costs were 
concerned they only became due under the decree of the High 
Court dated May 10, 1910, and therefore no question of limitation 
could arise as far as the amount of costs’ was concerned. 
Under O. 34 R. 6a decree-holder is not entitled to a personal 
decree for such amount as could not have been awarded in the 
original suit against the person of the defendant, but there was 
nothing to prevent the High Court, when it passed the decree, 
awarding costs against the defendant personally and the 
decree-holder should not be deprived of the remedy which he 
could have obtained at the time the decree was passed. 

Mohammad Sadiq v. Ghous Mohammad, [1918] 11 A. L. J. R. 975. 

As there was no specific direction in the decree awarding 
costs personally the decree-holder had properly sought to 
realize the entire decretal amount inclusive of costs by sale 
of the mortgaged property, because as a genera] rule, in the 
absenge of any express direction, costs when awarded form part 
of the mortgage decree. 

Rutnessur Soin v. Jusoda, [1886] I. L. R., 14 Cal., 185, 
Magbul Fatma v. Lalita Prasad, [1898] I. L. R., 20 All., 523, 
Raj Kumar Singh v. Shoo Narayan, [1908] I, L. R., 35 Cal., 431. 


There is nothing in law to prevent the court from making 
the mortgagor personally liable for costs. 


Further, if the amount of costs is legally recoverable person- 
ally it is open to the decree-holder as creditor under the 
right of appropriation which is given to him to treat the amount 
realized as a payment received on account of principal and interest 
due under the deed. There is no rule of law statutory or otherwise 
which gives the debtor any right, to take any exception to the 
way in which the receipt of money is app ropriated by the 
creditor, 


\ 
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[CHAMIER J.—Does not the right of appropriation “mentioned 
in section 59 of the Contract Act refer to a case of two or more 
separate and distinct debts.] 


That is so, but the result of that is that the discretion 
of the creditor is absolutely uncontrolled. The only right givep 
to a debtor under the Contract Act to impose a fetter on the 
exercise of the right of appropriation by the creditor is that 
mentioned in section 59 and ifa debtor cannot bring any parti- 
cular case within the provisions of that section the right of 
appropriation rests entirely with the decree-holder subject to 
no restriction. This principle was recognised in the case of 

Faral Husain v. Jiwan Ali, [1906] 3 A. L. J. R., 430, 
Jwala Sakay v. Dhanan, [1908] 110. C., 877. 

Benode Bihari, for the respondent. 

The decree is for one sum and itis not possible for the decree- 
holder to break up the decree into parts and say that one part 
has been realized and not the other; and if the personal decree 
was barred at the date of the suit, any amount due under the 
decree which is yet unrealized cannot be recovered from the 
Person of the Judgment-debtor. l 

Ramlal v. Sit Chand, [1901] I. L. R., 33 AN., 439. 


Pearey Lal Benerji was heard in reply. 
The following judgment was delivered by 


CHAMIER, J:—This appeal arises out of an application made 
by the appellant under Order XXXIV rule 6 for a decree for Rs. 
119-12-0. The mortgage was made in 1884. The suit thereon 
was brought in 1909 and resulted in a preliminary decree for sale 
under Order XXXIV rule 4 passed by this court in May IgI0. 
The amount declared due on account of principal, interest and 
costs was Rs, 696-4-0. ‘This included a sum of Rs. 61 on account 
of costs in this court and a sum of Rs. 58-12-0 on account of costs 
in lower appellate court, costs of the first court were not 
allowed. 


In due course an order absolute was made and the property, 
was sold, fər Rs. 560, leaving a balance of Rs. 136-4-0. The 
appellant’ then applied for a decree under rule 6 for Rs 119-12 
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ł.e„ the amount allowed for tiie costs of two courts. His case 
is that although the balance of the amouut found due on account 
of principal and interest is not legally recoverable from the res- 
pondent the amount found due for costs is so recoverable inas- 
. much asthe respondent first became liable for the costs in 1910. 


The courts below have disallowed the application. 

The question is whether there is any ground or principle on 
which the appellant may say that the costs have not yet been 
recovered and are part of the balance of Rs. 136-4-0. 


The appellant relies upon the decision of PiGGoTT J., in 
Jwala Sahay v. Dhanan (1). In that case a decree for sale had 
been passed on two mortgages. As regards one of them the 
personal remedy was barred at the date of the suit. A balance 
remained due after the sale of the mortgaged property and the 
decree-holder was held to be entitled to say that the balance 
should be treated as forming part of the amount found due on the 
mortgage in respect of which the personal remedy was not barred 
by limitation, on the principle that “a creditor receiving money 
from his debtor may in the absence of a specific understanding to 
the contrary credit it in such manner as suits him best.” 


The respondent contends that the rule regarding the appro- 
priation of payments is to be found in sections 59, 60, and 61 of 
the Contract Act, that it applies only where the debtor makes a 
payment himself and that it cannot be said- that there were several 
distinct debts in the persent case. 


There appears to be no authority for the first of these con- 
tentions. On the contrary there are several English cases in 
which the creditor has been allowed to appropriate payments, in 
such a way as to suit himself, where the payments were made not 
by the debtor himself but by a surety forthe debtor or out of a 
fund in court. But for other reasons I am of opinion that-the rule 
regarding the appropriation of payments does not apply to the 
case before me. It appears to me that the amount declared to be 
due under order XXXIV rule 4 cannot be regarded as two dis- 

e tinct debts, one on account of principal and interest and-the other 
on account of costs. If the amount declared to be due can be 


(1) [1908] 11 O. 0., 377. 
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disintegrated in the way suggested by the appellant, it of necessity 
follows that the defendant is entitled in a case of this kind to 
direct that the proceeds of the sale shall be devoted first to the 
discharge of so `much of the amount declared to be due as fs 
legally recoverable from him otherwise than out of the property 
sold. Nothing ofthis kind seems to have been contemplated by 
the legislature. . Forms nos. 4 and, 11 of appendix D to the first 
schedule to the Code of Civil Procedure seem to negative the idea 
that the amount declared due can be split up in in the way now 
suggested. The costs allowed by the decree become part of the 
debt secured by the mortgage. Order XXXIV rules 3 (3) and 8 (3) 
make this quite clear inthe case of a decree for foreclosure or for 
redemption and there appears to be no reason for holding other- 
wise in the case of a decree for sale. In the case before PIGGOTT J. 
there were two mortgages on which two different suits might 
presumably have been brought and there was probably ground 
for holding that there were two debts. The decree in that case 
is not set out in the report. It may, as in some of the forms given 
in appendix D have declared the amount due on each of the 
mortgages quite separately. I am not prepared to extend the 
- principle of that decision to the case now before me. I dismiss 
the appeal with costs. 
A. C. M. Appeal dismissed, 
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KUNDANLAL (Plaintif) 


VErSuUS 


KALLU AND oTHERS (Defendants)? 


BANERJI, J Tyansfer of Property Act (IV of 1888), section, 114—Non-payment of rent and 


transfer, grounds of forfeiture—Payment in court tchen suit flled—Discretion of 
court— Transfer by one of several lessees— Forfeiture. 


In a case in which non-paytent of rent entails forfeiture and the lease 
can be determined by reason of such forfeiture, if the lessee pays or tenders 
_the rent in arrears together with interest thereon and the full costa of 
the suit at the hearing of the suit, the court has a discretion not 
to make a decree for ejectment and may pass an order relieving the 
lessee against the forfeiture. 

Where a transfer by the lessees of the promises leased makes them liable to 
ejectment and transfer is made by only one of them of his interest in the 
premises leased, such of the lessees or their representatives as did not 
make any transfer are entitled to continue in possession on payment of the 


rent agreed upon. 

SECOND APPEAL from a decree of R. C. Tute Esqr., Additional 
Judge of Meerut, confirming the decree of B. Ram Ugrah Lal- 
Srivastava, Munsif of Muzaffarnagar. 


The facts were as follows:—The plaintiff and one of the 
defendants executed a building lease in perpetuity in favour of 
the remaining defendants. The lease contained a proviso that 
if there was a failure in payment of rent for one and a half 
years or if the lessees transferred the leased premises the 
lease would be forfeited. One of the heirs of one of the lessees 
sold his share to a stranger but the remaining defendants tendered 
their share of the rent payable to the plaintiff, who had since 
the execution of the lease acquired a proprietary right over 
the whole property, but he refused to accept it. He brought the 
present suit for ejectment of the defendants. At the hearing 
the defendants tendered the whole rent together with cost and 
interest as there was a clause in the deed that if there was default 
*in payment of rent the lessor would be entitled to interest at 2% 
per mensum. The courts below gave the defendants the benefit 


8. A. 1369 of 1912, 
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of section 114 of the Transfer of Property Act and dismissed 
the suit. 

Katlashnath Kathju (for Tey Bahadur Sapru), for the appellant, 
submitted that inasmuch as there has been a default in payment 
of rent and the period of grace allowed to the defendants to pay 
had expired the court was bound to pass an order for ejectment. 
The defendants cannot claim the benefit of section 114 as they 
came to court with the intention of fighting out the case and 
did not deposit any sum in court till the issues were framed. 
He relied on the following cases :— 


Narayana Naicka v. Varudeca Bhatia, 1903] 15 M L. J., 208, 
Narayana Kamli v. Handu Shetty, [1901] 1h M. L. J., 210. 


Jamini Mohan Banerji (for Satish Chandra Banerji) was not 
called upon to reply. ' 

The following judgment was delivered by 

BANERJI J :—The suit out of which this appeal has arisen 
was brought by the plaintiff to eject the principal defendants 
from a piece of land and a building erected thereon. A perpetual 
lease of the land was granted to three persons, Kallu, Nathu 
and Nura on the 21st of April 1888, on a rent of Rs, 12a year. 
The plaintiff has acquired the interest of defendant No. 6, who 
was one of the lessors. His case was that the defendant No. 4, 
who is the successor-in-title of Nathu had sold his interests in the 
premises to Saudagar Mal defendant; that by reason of this 
sale the lease was forfeited by the defendants and that it was 
also forfeited because there was a failure to pay the rent for two 
years, as provided in the lease. At the hearing of the suit the 
defendants paid into court for payment to the plaintiff the amount 
of arrears of rent claimed as well as interest thereon and costs 
of the suit. The court, therefore, refused to make a decree for 
ejectment, purporting to act under section 114 of the Transfer 
of Property Act. This decree of the court of first instance 
having been affirmed on appeal by the lower appellate court, 
the present second appeal has been preferred. The lease contains 
two conditions (1) that if the rent remained in arrears for 114 
years, the lease would be forfeited and the lessor would be entitled 
to re-enter into possession and to have the building removed 4 
(2) that if*the lessees transferred the building® or the land, the 
transfer would be void and they would be liable to be ejected. 
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The defendants stated in their written statement that the 
defendant No. -4 had sold his interests in the house tọ- 
Saudagar Mal defendant No: 5 who was a servant of the 
plaintiff, that the plaintiff had pulled down the portion of the house 
belonging to defendant No. 4 and removed the materials, that the 
other lessees had sent by money order Rs, 9 a year for their shares 
of the rent but that the plaintiff had refused to receive the 
amount. oF. 

The lower appellate court found that the plaintiff was not 
the purchaser of the interests of defendants No: 4 but it agreed 
with the court of first instance in holding that the rent having 
been paid into court the defendants were not liable to be ejected. 
In a case in which non-payment of rent entails forfeiture and 
the lease can be determined by reason of such forfeiture, if the 
lessee pays or tenders the rent in arrears together- with interest 
thereon and the full costs of the suit, at the hearing of the suit, 
the court has under section 114 of the Transfer of Property Act, 
a discretion not to make a decree for ejectment, and may pass 
an order relieving the lessee against the forfeiture. In the present 
case the amount of the rent in arrears and interest and costs of 
the suit having been paid at the hearing, the court could, if the for- 
feiture depended only on the non-payment of rent, refuse to make 
a decree for ejectment. So far, therefore, as the claim was based on 
the ground of forfeiture for non-payment of rent, the court clearly 
had a discretion and it having exercised its discretion this 
court should not, in my opinion, interfere. 

As for the second ground of forfeiture alleged in the plaint 
the other defendants admittedly did not join in the transfer and, 
as I read the terms of the lease, I do not think that there would 
be a forfeiture only by reason of a transfer made by one of the 
lessees. If, as alleged, the building has already been removed, 
there is nothing from which the other defendants are to be ejected. 
Such of the lessees‘or their representatives as did not make any 
transfer of the land or the site, are entitled to continue in pos- 
session on payment of the rent agreed upon. For these reasons 


I dismiss the appeal with costs. 
- JMB. Appeal dismissed, 


YO, XIL] PRIVY COUNCIL 658 


+ 


k CIVIL 
PRIVY COUNCIL. 1914 
——— = * o Marchá 
ARTHUR HENRY FORBES " LoRD SHAW, 
S Lo 
VErSuUsS MODLKON, 
x MR, AMRER 
MAHARAJ BAHADUR SINGH AND OTHERS. ot 


Landlord and tenani— Bengal Tenancy dot (VIII of 1885), sections 56, 166 
and 195 —Ex-landlord—Right to sell—Charge—Deoree for sent—Plaintif not 
landlord at date of suii—Patni Talook— Bengal Patni Talook Regulation (VILI of 
1819), section 18—Darpatnidar—Arrears of rent —Deponi— Lien. 


The right to bring the tenure or holding to sale under section 65 of the 
Bengal Tenancy Act (V1I1 of 1885) appertains exclusively to the landlord, 
and a person to whom certain rents are due and who obtains a deoree there- 
from after he has parted with the property in which the tenancy is situate, 
has no such right. 


The charge created by section 65 of the Bengal Tenancy Act is in favour 
of the landlord, and the rent'which shall be a first charge under the section 
is the rent after it has been ascertained and made the subject of a decree. 


A zamindar sold his zamindari which was settled in patni, and thereafter 
brought a suit in the Civil Court against the patnidar for certain arrears of 
“rent which had become due before the gale, and obtained a decree therefor. 
Subsequently the purchaser of the samindari instituted proceedings in the à 
Collector’s Court under the Bengal Patni Taluks Regulation 1819 (Regula- 
tion VILI of 1819) against the patnidar who had/fallen into arrears in respect 
of the patni rent due to the purchaser, and a darpatnidar thereupon depo- 
sited fhe amount of the arrears under section 18 of the Regulation and was 
put in possession by the Collector jof the patni talook. The darpatnidar 
instituted the suit against certain assignees to whom the said zamindar had 
assigned the said decree of the Civil Court and who had applied for the 
saio of the patni talook under section 165 of the Bengal Tenancy Act, to 
restrain them from proceeding with the sale: ` 


Hei i, that the darpatnidar by his said deposit acquired the special lien 
created by section 13, sub-section 4 of Regulation VIII of 1819, and his right 
to hold the patni talook exempt from any proceedings under the Bengal 

. Tenancy Act, was founded upon the steps taken by him under the Patni 
Regulation which was excluded in express terms from the operation 
ofthe Tenancy “Act by section 195 thereof. Held also, that as the said 7 
zamindār had parted with his zamindari interest before the institution of his 
suit, the said deoree of the Civil Court was not a decree for rent within the 
meaning of section 65 of the Bengal Tenancy Act, nor was the said rent a 
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first charge on the tenure under the section; and that the darpatnidar’s suit 

must be decreed. Maharaj Bahadur Singh v. ‘Forbes, [1968] 1. L. R., 35 

Cal., 787 reversed. Kheira Pal Singh v. Kritorthamoyi Dassi, [1906] I. L. R., 

88 Cal., 566 distinguished. 

APPEAL FROM a judgment and decree of the High Court of 
Calcutta, reversing a judgment and decree of the court of the 


Subordinate Judge of Purneah. 


One Roy Dhanpat Singh’sold to Bhagwanbati Chowdhrain his 
zamindari of Lot Saifganj, which was settled in patni with the 
defendant Chatrapat Singh. Thereafter Dhanpat Singh sued 
Chatrapat in the Civil Court for certain arrears of rent in respect of 
the patni which had become due before the said sale and obtained 
a decree therefor from the High Court on July 10, 1896. Subse- 
quently Dhanpat assigned that decree among other properties to 
certain trustees in trust for the defendant Maharaj. Dhanpat 
died shortly after leaving Maharaj, his son and heir. 


In 1899 in execution proceeding the High Court decided that 

the trustees were entitled to execute the decree of July 10, 1896. 
COhhatrapat Singh v. Gopi Chand Bothra, [1899] I. L. R., 26 Cal., 750. 

Bhagwanbati instituted proceedings in the Collector’s Court 
under Regulation (1819) against Chatrapat who had fallen into 
arrears in respect of the patnirent payable to her. The patni was 
advertised for sale on May 14, 1900, and the plaintiff-appellant, who 
was a darpatnidar, deposited the amount of arrears and was put by 
Collector in possession of the patni talook under section 13 (4) ‘of 
the Regulation. The trustee defendants, then in execution of the 
decree of July 1896, advertised the patni for sale unde section 
165 of the Bengal Tenancy Act. The appellant, thereupon, in- 
stituted the suit for a declaration that the said decree was not a rent 
decree within the meaning of section 65 of the Bengal Tenancy 
Act, that the patni could not be sold in execution thereof, and 
that the appellant had a first charge on the patni in priority to all 
others which might have existed previous to May 14, 1900, and for 
an injunction. The Subordinate Judge decreed the suit holding 
that the appellant by depositing the patni rent had acquired a first 
charge thereon and the patni could not be free of that charge, and 
that the decree of July 10, 1896, having been made jn ‘Dhanpat’s 
suit which was instituted after he had parted with his, zamindari 
interest, was not a decree for rent within the meaning of section 
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65 of the Bengal Tenancy Act, but a mere money decree which 
could only be executed under the Civil Procedure Code. 


The High Court, on appeal by the defendants rst party, dis- 
missed the suit with costs. The learned Judges, who heard 
the appeal, held that the decree of July 10, 1896, constituted a first 
charge on the patni under section 65 of the Bengal Tenancy Act; 
that the said right of the decree-holdey was not affected by reason 
of the fact that after accrual of the rents as dre he had parted 
with his interest in the zamindari ; that the appellant, as darpatni- 
dar in possession, had a lien, not a first charge on the patni, that 
the trustee defendants had a first charge thereon and their decree 
was entitled to priority over the appellant’s lien; and that they 
were entitled to, sell the patni under section 165 of the Bengal 
Tenancy Act free of all incumbrances. For full report of the judg- 
ment see Maharaj Bahadur Singh v. Forbes, I. L. R, 35 Cal, 737. 


The plaintiff appealed. 


De Gruyther, K. C, and A. M. Dunne, for the appellant: The 
patni is the security to the appellant by virtue of his deposit and 
he has a lien thereon. He ts entitled to remain in possession until 
his advance is paid off from the profits of the patni. His right 
arises under section 13 (4) of Regulation VIII of 1819 to which 
Act VIII does not apply, and he is, therefore, entitled to the injunc- 
tion prayed for restraining the respondents from selling the patni. 
Reference was made to Regulation VIII of 1819, sections 3, 4, 8, 
and 13; and Bengal Tenancy Act (VIII of 1885), section 195 (e). 


Again, section 65 when read with section 66 of the Benga! 
Tenancy Act shows that the right created thereby is in favour of 
the landlord, who is the registered landlord under the Bengal Act 
VII of 1876 at the time of his suit for arrears of rent. A proprie- 
tor of land is bound to have his name registered as such on the 
register kept by the Collector, who has power to make inquiries 
and bring the register upto-date. 


No person is bound to pay rent whose name is not on the 
register and the receipt of a registered proprietor affords an indem- 
nity to every person paying rent to him: see the Land Regis- 
tration Act 1876 (Bengal Act VII of 1876), section 28, 29, 38, 42, 77, 
78 and 79 and Act VIII of 1885, section 6o. An owner ofan estate 
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CIVIL cannot sue for rent unless he is registered under the Land 
1914 Registration Act: l 5 
FORBES Bam Kristo Dass v Sheikh Harain, [1882] 1. L. R., 9 Cal., 517, at p. 519. 
' Mamaras A landlord who has parted with his interest as landlord on 


S the date of his suit cannot obtain a rent decree within the meaning 
of section 65 of the Bengal Tenancy Act for arrears of rent which 
had become due prior to the sale ; 

Hem Chunder Bhunjo v. Mon Mohini Dassi, [1899] 3 C. W. N., 604, 
Srimant Roy v. Mahadeo Mahala, [1904] I. L. R., 31 Cal., 550. 
The case of 
Khetra Pal Singh v. Kritarthomoyi Dassi, [1$06] 1. L. B., 33 Cal., 566, 


where the landlord did not part with his property until after the 
decree in his suit for rent, is distinguishable. An assignee of 
a decree for rent under the Bengal Tenancy Act is not entitled to 
execute the decree under the Act unless the landlord’s interest is 
vested in him as required by section 148 (h) ofthe Act. It follows 
therefore that the right created by section 65 of the Act is in 
favour of the person who is actually the landlord. Reference was 
also made to 


Faiz Rahman v. Ramsukh Bajpai, [1898] 1. L. R., 21 Cal., 169, 
Soshi Bhusun Guha v. Gogan Ohunder Shaha, [1894] I. L. R., 22 Ual.. 364, 
Gagandra Nath Bose v. Bhuban Mohan Chakravarti, [1902] 6 C. W. N., 91, 


and Act VIII of 1885, sections 6, 21, 89, 103, 121, 129, IĜI, 163, 165 


and 169. 


Str Robert Finlay, K. C., for the respondents: The point now 
raised under section 148 (4) of the Bengal Tenancy Act was 
decided in K 

Chhatrapat Singh v. Gopi Chand Bothra, [1899] 1. L. R., 26 Cal., 750, 
where the High Court held that the trustee defendants in this case 
were entitled to execute the decree of July 10,1896, which by virtue 
of section 65, Bengal Tenancy Act, was a charge on the tenure from 
its date. Any person who is entitled to sue for rent is entitled to 
the right created by that section. The language of section 66 ot 
the Act is different from that of section 65. The former intro- 
duces the word ‘Landlord’ which is not in the latter and deals with 

e the right ofthe person in respect of the rent which has already 
become due to him. Section 65 is not confined to cases where the 
relation of landord and tenant is existing. Chapter 8 of the Act deals 
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with cases of both the landlords and ex-landlords. The respondents 
got their right in 1896 and the appellant got his lien in 1900, They 
are therefore, entitled to be paid off before the appellant. 
Reference was also made to the Bengal Tenancy Act, 1885, sections 
67, 68, 90, IOI, 102, 121, 158, 159, 162, 163, 167 and 169; and the 
Code of Civil Procedure, 1882, sections 232 and 278. i 
The provisions of the Land Registration Act, 1876, (B. C.) 
relied upon do not apply and even if they did, they simply mean 
that person must be the registered proprietor when the rent 


accrued. The case of 
Bam Krisio Das v. Sheikh Harain, [1882] I. L. R., 9 Oal., 517, 
is absolutely irrelevant. 


De Giuyther, K. C., replied. 
The judgment of their Lordships was delivered by 


MR. AMEER ALı—This appeal, which is from a judgment 
and decree of the High Court of Calcutta, dated the 8th of 
April 1908, raises certain questions of particular importance 
under the Rent Law of Bengal, for the proper apprehension of 
which it is necessary to set out in some detail the -facts of the 


case, 


The zamindari of Lot Saifganj, situated in the district of 
Purneah, was owned at one time by a rich zamindar of the name 
of Roy Dhanpat Singh, since deceased. The estate, however, 
was settled in Patni, and has been held for some years past by 
the defendant Chatrapat Singh as the Patni Talookdar; Chatra- 
pat,-on his side, has settled the Patni tenure in several parcels 
with subordinate tenure-holders called Dar-patnidars. Two of 
these Dar-patnis are held by the plaintiff-appellant. These 
tenures are special to Bengal, the Sonthal Pergunas and certain 
parts of Chota-Nagpur, and their incidents are governed by 
Regulation VIII of 1819, commonly called the Patni Regulation. 
To some of these incidents reference will be made in the course 
of this judgment. 


But it may be conveniently premised here that a Patni Talook 
is a permanent, heritable and transferable tenure, which the 
-zamindar may create over the whole or part of his estate, whilst 
the Patni Talookdar has a similar right to let the entire property 
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held by him in Patni or in parcels to subordinate Talookdars 
called Dar-patnidars. And this process of sub-infeudation may, 
so far as the law is concerned, be carried down to several lower 
degrees. In the case of these tenures the zamindar has a right 
to apply to the Collector to put up the Patni Talook to sale for 
arrears of rent, and the sale has the effect of cancelling all under- 
tenures; but the subordinate tenure-holders have the right to 
deposit in the Collector’s Court the arrears of rent, and to be 
put in possession of the defaulting superior tenure for the satis- 
faction of the deposit made by them, The same right which the 
zamindar possesses for the realisation of his rent, with the cor- 
relative right on the part of the subordinate tenure-holders 
of saving the superior tenure from sale, is given to them in 


succession. 


On the 27th of June, 1893, Dhanpat Singh transferred the 
zamindari, subject of course to Chatrapat’s Patni, to a Hindu lady, 
Bhagwanbati Chowdhrain, who has unquestionably been in posses- 
sion of the estate since her purchase. 


It appears that certain arrears of rent in respect of the. Patni 
had become due before the sale to Bhagwanbati Chowdhrain. For 
these arrears Dhanpat Singh brought a suit in the Civil Court on 
the 21st September, 1893. The final decree in this action was 
passed by the High Court on the roth of July, 1896. Nine days 
after, Dhanpat Singh executed a deed of Trust by which he 
assigned to the defendants 2 to 4 in trust for the defendant `- 
Maharaj, among other properties, the decree for arrears of 
rent. f 


Dhanpat Singh died shortly after, leaving Maharaj his only 
son and heir. 


In 1897 the Trustees proceeded to execute the decree 
against Chatrapat but were met with various objections 
on his part which were finally overruled by High Court in 
1899. i 

In the meantime Chatrapat had fallen into arrears in respect 
of the Patni rent payable to the Chowdhrain ; and that lady 
håd instituted in the court of the Collector of Pusneah the 
special proceedings under Regulation VIII of 1819 for the realis- 
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ation of her dues. The defaulting tenure was accordingly advertis- 
ed for sale on the 14th of May, 1901, The plaintiff-appellant 
thereupon deposited the amount of the arrears in the Collector’s 
Court and was put by him in possession of the Patni Talook, 
Since then he has been and still is in possession of the superior 
tenure paying rent tothe zamindar and realising the rents due 
to the Patni Talookdar from the subordinate holders. 


The Trustee defendants, having obtained the decision of the 
High Court that they were entitled to execute Dhanpat Singh’s 
decree, applied for the sale of the Patni Talook under section 
163 of the Bengal Tenancy Act. Itis to be observed that a sale 
held under this section does not give power to the decree-holder 
to annul “notified and registered incumbrances.” The plaintiff 
thereupon preferred a claim under Section 278 of the Civil Pro- 
cedure Code of 1882, which, however, after some protracted 
proceedings, was withdrawn. Apparently a sale under section 
163 was held, but it did not fetch a sum sufficient to liquidate 
the arrears and costs, and the defendants then applied for a sale 
under section 165 under which the decree-holder has the power 
to annul all incumbrances including under-tenures. On this 
application the 6th of August, 1906, was fixed for the sale of the 
Patni. The present suit was then brought by the plaintiff on the 
gth of July, in the court of the Subordinate Judge of 
Purneah to restrain the defendants from proceeding with the 


sale. 


It should be noted here that there exist many permanent, 
heritaBle, and transferable tenures in Bengal which do not come 
within the purview of Regulation VIII of 1819, and which have 
no relation to Patni Talooks. The incidents of these tenures 
are governed by the Bengal Tenancy Act passed in 1885, to 
regulate, subject to certain exceptions to which attention 
will be drawn, the relations in general between landlord and 
tenant. - 

The Bengal Tenancy Act of 1885, whilst it protected the 
permanent tenure-holder and other tenants having similar per- 
manent „interests against ejectment for arrears of rent, gave tọ 
the landlofds certain rights which they either did not possess 
before or possessed only in a qualified form. One was the right 
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to bring to sale the tenure or holding in execution of a decree 
for arrears of rent. Section 65, which declares this liability of the 
defaulting tenure, also declares that “the rent shall be a first 
charge thereon.” It is round these words that the controversy 
between the parties is mainly centred. Their Lordships say 
mainly, because there is, another question of vital importance 
in this case which relates to the applicability of the provisions of 
the Bengal Tenancy Act to Patni tenures. 


The defendants in their endeavours to bring Chatrapat’s 
Patni Talook under the provisions of section 165 of the Tenancy 
Act contend that as the relationship of landlord and tenant 
existed between Dhanpat Singh and Chatrapat when the 
rents became due, the decree obtained by him became, by 
virtue of section 65, a first charge on the tenure. The 
plaintiffs contention, on the other hand, is that as Dhanpat 
Singh had parted with his interest in the zamindari before the 
institution of his suit for arrears, the decree of which execution 
was sought was not a rent decree within the meaning of 
section 65. 


The Subordinate Judge has upheld the plaintiffs contention, 
and granted him an injunction restraining Maharaj Bahadur 
and the trustee defendants, who are called in the suit “first 
party defendants” from executing their decree of the 1oth of 
July 1896" against the Patni, under the provisions of the 
Bengal Tenancy Act. His decision has been reversed by the 
High Court on appeal and the plaintiffs suit been dismissed 
with costs. The learned Judges considered that the decree being 
for rent the mere fact that the zamindar had sold the estate after 
it became due does not affect his right to “a first charge.” At 
least that is what tkeir Lordships understand to be the 
meaning of the learned Judges in the following passage of their 
judgment. : 

“The decree of the 10th July 1896 is a decree for rent. Rai Dhanpat 
Singh was the landlord at the time when the rent he sued for accrned due, 
His claim for rent when found due, become a ‘first charge’ on the patni, 
There is nothing in the law which digentitles him to a frst charge, because 


after the accrual of the rents he sued for, he parted with his interest in the . 
zamindar!.” 
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This conception is further developed at a later stage of their 
judgment, where they say as follows :— 

“ Now, no doubt, the decision of this Full Bench does not deal with a case 
such as the present in which the landlord had parted with his interest before 
he instituted his suit for rent, but it would seem to follow that if he can execate 
a deoree for arrears of rent as a rent-decree after he has parted with his interest 
as landlord, he can also do 60 when ha obtained his decree for rent, even after 
he had parted with his interest in the property. The character of the decree 
a suitor Obtains, depends on the nature of the claim and of his right to the 
rellef sought for, and is not altered by any change in his position which may 
have taken place subsequent to the accrual of his right to sue.” 

Their Lordships cannot help observing that the learned Judges 
have fallen into an error in drawing an inference of law in support 
of their conclusion from a decision which was obviously based 
on facts different from those with which they had to deal. In the 
Full Bench case of Khatra Pal Singh v. Kritarthamoyt Dassi (2), 
the landlord did not part with the property and put an end to the 
relationship of landlord and tenant until after the decree in his suit 
for rent ; whereas in the present case he transferred his interest 
to Bhagwanbati Chowdhrain before his suit for the arrears. The 
broad question, however, for determination in this appeal is whether 
the special right created in favour of the landlord under section 
65 can be claimed also by one who has parted with the property 
which gives this right and to which it is attached. 

There is no doubt that there is a divergence of opinion among 
the Judges of the High Court of Calcutta with regard to the 
construction of section 65. The section itself runs as follows :— 

“ Where a tenant is a permanent tenure-holder, a raiyat holding at fixed 
rates or,an occupancy-ratyat, he shall not be liable to ejectment for arrears 
of rent, but his tenure or holding shall be Hable to sale in execution of a decree 
for the rent thereof, and the rent shall be a first charge thereon,” 

It is not a happily worded section, and the words “and the 
rent shall be a first charge thereon,” seem, from their colloca- 
tion, to have been inserted as an afterthought without sufficient 
consideration of their applicability to the rest of the provisions 
contained in the section. They give no indication as to when 
it becomes a “ first charge.” Does it become a first charge from 
the nature of the claim, as some of the learned Judges seem to 
imagine, or does it become a first charge after it has been ascer-, 
tained and*made the subject of a decree? Again, the section 

i (1) [1908] L L. R., 83 Cal, 566, 
XII 86 R 
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does not sufficiently indicate at whose instance the tenure or 
holding shall be liable to sale in execution of a decree for rent 
thereof, though from the reason of the thing it is obvious that 
it must be at the instance of the landlord. 


These questions cannot, therefore, be answered by a reference 
to’ the mere section itself. To understand its meaning, their 
Lordships apprehend, the general scope of the Statute as well 
as of the chapter in which it occurs, must be taken into considera- 
tion. The Act, as stated in the preamble, was designed “to 
amend and consolidate certain enactments relating to the Law 
of Landlord and’ Tenant.” The words “tenant,” “landlord” 
and “rent,” are carefully defined. “Landlord” is declared to 
mean “a person immediately under whom a tenant holds, and 
includes the Government,” whilst “rent” is declared to mean 
“whatever is lawfully payable or deliverable in money or kind 
by a tenant to his landlord on accvunt of the use or occupation 
of the land held by the tenant.” Chapter VIII embodies the 
general provisions “as to rent.” After dealing with “rules and 
presumptions as to amount of rent,” “the alteration of rent,” 
“the payment of rent,” “receipts and accounts,” “deposit of 
rent,” in court when the landlord refuses to receive payment, 
it treats of “arrears of rent.” The governing idea throughout 
the multifarious provisions contained in Chapter VIII to regulate 
the respective rights and obligations of landlords and tenants, 
is the subsistence of the relationship that gives rise to those rights- 
and obligations. 


Section 65 declares that a certain class of tenants sħall not 
be liable to ejectment for “arrears of rent,” but that their tenure 
or holding “ shall be liable to sale in execution of a decree for 
the rent thereof.” Section 66 provides that in the case of.other. 
ALA not coming within the purview of section 65, the landlord. 

“may institute a suit to eject” the defaulting tenant. The-two 
sections taken together cover practically, the remedies. ‘provided 
by law for the landlord to recover arrears of rent. One section 
is the exact corollary of the other. The right to proceed to sale 
in one case, in the other to eject, is dependant on the existence 
‘of the relationship of landlord and tenant at the time when the 
remedy provided by law is sought to be enforced. A-reference 
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to section 148, clause 4, clearly shows that the right to apply 
for the execution of a decree for arrears was attached to the 
status of the decree-holder gua landlord. It declares that “ not- 
withstanding anything contained in section 232 of the Civil 
Procedure Code an application for the execution of a decree for 
arrears obtained by a landlord shall not be made by an assignee 
of the decree unless the landlord’s interest has become and is 


vested in him.” 


The prohibition contained in this section refers to decrees 
obtained by the landlord under section 65. To acquire the right 
which the section gives, not only the person obtaining the decree 
must be the landlord at the time, but the person seeking to execute 
it by sale of the tenure must have the landlord’s interests “ vested” 
in him. In other words, the right to bring the tenure or holding, 
as the case may be, to sale exists so long as the relationship of 
landlord and tenant exists. 


It seems to their Lordships clear on an examination of the 
different sections bearing on the subject that the right to bring 
the tenure or holding to sale under section 69 appertains exclu- 
sively to the landlord; and that a person to whom certain rents 
are due, and who obtains a decree therefor after he has parted 
with the property in which the tenancy is situate, has no such 
right. The contrary view, their Lordships think, would give rise 
to a very anomalous situation. A zamindar to whom certain arrears 
are due, as in the present case, may sell his property, without 
assigning, for purposes of his own, the back-rents as he is entitled 
to do; Ife may then sue for those back-rents; before any decree 
is made in this suit, the tenant falls into arrears to the new land- 
lord who brings a similar suit. Both the ex-landlord and the 
present landlord obtain decrees for their respective arrears. In 
whose decree and on whose application is the tenure to be sold? 
The question admits ofonly one answer—that it is the existing 
landlord alone who can .execute the decree ; the ex-landlord is an 
outsider, and whilst he can execute his decree against the debtor 
as a money- -decree, he has no TERAK against the tenure itself. 


The Jearned Judges of the High Court seem to think thate 
either from the nature of the debt being arrears of rent, or the 
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decree being for arrears of rent, the tenure becomes fso facto 
hypothecated so to speak for the debt ; and that consequently the 
person to whom the debt is due, although he has ceased to be the 
landlord, and is to all intents and purposes so far as other rights 
and obligations under the law are concerned, a total stranger to 
the property with which those rights and obligations are in- 
separably connected, he has the special remedy given to the land- 
lord to recover arrears attached to the tenure. This conception 
of the legal position seems to their Lordships untenable, for the 


charge created by section 65 is clearly in favour of the 
landlord. 


There is another equally fatal objection to the application of 
the contesting defendants to bring to sale the Patni tenure in 
execution of Dhanpat Singh’s decree. 


The Patni Regulation is a self-contained Statute. It lays down 
certain well-defined rules for the realisation by the zamindar of: 
arrears of rent from a tenure-holder; it makes the tenure pri- 
marily liable, and it gives to the zamindar the right of applying to 
the Collector for the periodical sale of defaulting talooks. 


Section 8 provides for the manner in which the zamindar, that 
s “the proprietor under “direct engagement to Government,” 
shall be entitled to apply for the sale of these tenures. 


Section 11 declares that— 


“ any talug or saleable tenure that may be disposed of at a publio 
galo, under the rules of this “Regulation, for arrears of rent due on account of 
it, is sold free of all incumbrances that may have acerued uponit by act a 
the defaulting proprietor, his representatives, or assignees. ” e 


It is unnecessary to refer to the rest of this section- for the 
purposes of this judgment. 


Section 13 provides the method by which the “holder of a 
talook of the second degree” may save his tenure “from the ruin 
that must attend ” the sale of the superior tenure. 


Sub-section 2 declares— 


“ Whenever the tenure of ataluqdar of the first degree may be adver- 
tised for sale in the manner required bythe second and third clauses of section 
8 of this Regulation, for arrenrs of rent due to the samindar, the taluqdars of 
the second degree, or any number òf them, shall be entitled to “stay the final 
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sale, by paying Into court the amount of balance that may be declared due by 
the person attending on the part of the samindar on the day appointed for 
sale ; in like manner they shall be entitled tə lodge money antecedently, for the 
purpose of eventually answering any demand that may remain due on the day 
fixed for the sale, and, should the amount lodged be sufficient, the sale shall not 
proceed but, after making good to the zamindar the amount of his demand, any 
excess shall be paid back to the person or persons who may have lodged it.” 


And sub-section 4 after referring to certain conditions which it 
is unnecessary to consider here, declares that “such deposit shall 
not be carried to credit in, or set against, future demands for rent, 
but shall be considered as a loan made to the Proprietor of the 
tenure preserved from sale by such means, and the taluq so pre- 
served shall be the security tothe person or persons making the 
advance, who shall be considered to have a lien thereupon, in the 
same manner as if the loan had been made upon mortgage : and 
he or they shall be entitled, on applying for the same, to obtain 
immediate possession of the tenure of the defaulter, in order to 
recover the amount so advanced from any profits belonging 
thereto. ” 


It will be seen, therefore, that the appellant in this case, by 
his admitted deposit of the arrears for which the superior tenure 
was advertised for sale at the instance of the Chowdhrain zamindar, 
acquired -the special lien expressly created by the Regulation 
which may well be called a statutory salvage lien arising not from 
any implication ofthe law but under the express directions and 
declarations of the Act. 


Regulation VIII of 1819 being thus, as already observed, a 
self-contained Act embodying the rules relative to the rights of 
zamindars and Patni talukdars, the Legislature in enacting Act 
VIII of 1885 excluded in express terms from the operation of the 
Tenancy Act the special legislation relating to Patni tenures, 
Section 195 of Act VIII of 1885 declares (omitting the imma- 
terial portions) that “ nothing in this Act shall affect . . . , any 
enactment relating to ‘Patni tenures, so far as it relates to those 
tenures, ” 


The plaintiff's right to hold the Patni talook exempt from any, 


proceedirig ynder the Tenancy Act, is founded on steps taken by 
him under the Patni Regulation. 
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CHANGA MUL (Defendant) Omis 
UEVSBS . 1914 

PROVINCIAL BANK Ld. (Plaintif) * April, 29 

p RATIQ, J. 


Companies Aot (IF of 1888)—Appoinimeni of a Director in contravention of tho Articles PiIaaorrT, J. 
of Assodaiion—dAllotmeni of shares by iregnlarly constituied Board—Validity 
of—Objections as to unreasonable delay in allotment of shares—Failure to give 

«notice of allotment. ` 


Where in the Artioles of Association of a joint stock company the least 
number of directors required to form a quorum was three and in oase 
of an occasional vacancy among the directors the remaining directors 
were authorized to appoint as director, & properly qualified member of 
the company, any appointment of a director or direstors by only two 
of them is irregular. 


An allotment of shares by an irregularly constituted Board of Directors 
is invalid but if the Articles of Association of a company validate an 


act done by a de facto director in a bona fide manner the court will uphold 
his act. Where a person to whom shares ina company were aljotted 
by the Directors did not decline to accept them on the ground of 
unreasonable delay he conld not raise that objection against his being 
put on the list of contributories when the company went into liquidation. 


Where a notice ‘ot allotment was not served on a person to Whom shares 
were allotted he conld not be put on the list of contributories when the 
sompany went into liquidation British Empire Match Co. Ld. Ex parte Ross. 
49 Law Times, 291, In ro Scottish Petroleum Co. 28 Ch D [1888], 413, 
Dawson v. African Consolidated Land and Trading Co.1 Ch. D. [1898], 6, 
British Asbestos Co. v. Boyd, 2 Ch. D. [1968], 439, 


FIRST APPEAL from an order of Maulvi Mohammad Shafi, 
Additional Judge of Meerut. 

The material facts appear from the judgment. i 

D. R. Sawhny and Brajnath Vyas, for the appellant. 


M. L. Agarwala, for the respondent. 

The judgment of thé Court was delivered by 

RAFIQ, J.—The three appeals of Changamul, ‘Durga Prasad 
and Jagmander Das marked as Nos. 196, 197 and 198 respec- 
tively of 1913 arise out of the proceedings in liquidation of the 
Provincial Bank Limited, Meerut. It appears that the official 
Liquidator called upon the three appellants to contribute the 
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balance of the price of shares which had been allotted to them 
at ditferent times by the Board of Directors of the Bank. The 
appellants objected to be put on the list of contributories and 
supported their objections on several technical pleas. The 
learned Judge disposed of their objections in a very summary 
thanner without discussing the objections or giving any reason 
for rejecting them. In appeal three objections are urged on 
behalf of the appellants, namely, that the Board of Directors which 
allotted the shares to the appellants was not properly constituted, 
that the allotment was made after an unreasonable delay and 
that no notice of allotment was given to or received by the 
appellants. The first objection is founded on an alleged defect 
in the constitution of the Board of Directors which allotted the 
shares to the appellants. 


It is said that under the Articles of Association the least num- 
ber of directors required to form a quorum was three. 


The Board that allotted the shares to the appellants was com- 
posed of three persons two of whom only were regularly appointed 
directors. Changamul was allotted shares at a meeting held on 
September 17,1910 at which three persons were present, vis. 
Shafique Ilahi, E. A. Roberts and Abdul Majid. The first two 
were among the first three Directors originally appointed and 
‘named in the Articles of Association. Abdul Majid was according to 
the Directors’ minute Book, appointed at a meeting of the original 
Directors held on May 1,1910. At that meeting only two Direc- 
tors were present, namely, E. A. Roberts and Shafique Ilahi and 
it was resolved that asthe third Director Parbhu Dayal could 
not always attend Fakir Chand and Abdul Majid should be 
added to the Board of Directors. Under the Articles of Associa- 
tion in case of an occasional vacancy among the Diréctors 
the remaining Directors could appoint a properly qualified 
member of the company as Director pending the confirmation 
of his appointment at a general meeting of the share-holders, 
But there was no. vacancy as Parbhu Dayal had not resigned 
and even if he had, only one person could be appointed in his 
place and not two. Moreover the name of Abdul Majid must 

° have been added after the meeting of May 1,1910 and’ probably 
at the meeting of September, 17, 1910, The proceedings of 


VOL, XII] HIGH COULT 669 


September 17, 1910, as recorded in the Directors’ minute Book, 
at first mention the name of Fakir Chand as one of the three 
Directors present. But his name is scored off in pencil and 
that of Abdul Majid added in ink at the end. The appellants 
suggest that the name of Fakir Chand was written at first in the 
hope that he could be present at the meeting but as he did nat 
come the name of Abdul Majid, a share-holder, who was prob- 
ably sent for at the time, was added and in order to show that 
he was adirector regularly appointed, his name was added to 
the proceedings of May 1, 1910, That the suggestion as to the 
interpolation of Abdul Majid’s name in the proceedings of the 
meetings of May 1, 1910 and September 17, 1910 is not unfound- 
ed, reference is made to the circulation of a printed notice 
convening a general meeting for the confirmation of Fakir Chand’s 
appointment and the absence of any such notice about Abdul 
Majid. The shares to Durga Prasad and Jagmander Das were 
allotted at a meeting held on April 7, 1912, at which E. A. 
Roberts, Fakir Chand and H. Hussan were present. It is said 
that there is nothing to show that Fakir Chand’s appointment 
was confirmed at a’general meeting and his provisional appoint- 
ment at the meeting of May I, 1910, was irregular. As to H. 
Hussan he was appointed in place of Shafique Ilahi who resigned 
on January 4, 1912. The Board that appointed H. Htissan 
consisted of E. A. Roberts and Fakir Chand and the approval 
and signature of Parbhu Dayal were obtained subsequently. 
The allotment of shares to Changa Mal was thus by two regu- 
larly appointed Directors only, vz, E. A. Roberts and Shafique 
- Ilahi and to Durga Prasad and Jagmander Das by one Director 
only, vis, E. A. Roberts. 


As no business of the company could be transacted without 
a quorum of three Directors the allotment of shares to the 
appellant was, therefore, clearly invalid and the latter are not 
bound by such allotment. In support of his contention that 
such an allotment is invalid at law the learned counsel for the 
appellants has relied on the case of the British Empire Match 
Company Limited, ex parte, Ross (1) Wethink that the objec- 


tion of the learned Counsel as to the irregularity in the 
e (1) 49 Law Times, 291. 
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appointment of Fakir Chand and Abdul Majid is well-found- 
ed. But we cannot say on the evidence in the case that 
the name of Abdul Majid was inserted in the proceedings 
of the meeting of May 1, 1910, after the meeting. The’ 
appointment’ of H. Hussan seems to have been regular as 
there was a vacancy in the Board of Directors and he was appointed 
to the vacancy by the remaining Directors. However the 
objection for the appellant remains that on both the occasions, ° 
viz, the 17th of September, 1910, and the 7th of April, 1912, there ` 
were only two regularly appointed Directors, as Abdul Majid in’ 
one case and Fakir Chand in the other was not a properly 
appointed Director. It may also be conceded that the case relied 
upon by the learned Counsel supports his contention that allot- 
ment of shares by an irregularly constituted Board of Directors 
is invalid. But other cases, some of them later, lay down that 
if the Articles of Association of a company validate an act done 
by a de facto Director in a dona fide manner the courts will up- 
hold his act ; vide, In re Scottish Petroleum Company (1), Dowson v. 
African Consolidated Land and Trading Company (2), British Asbestos 
Company Ld. v. Boyd (8). 


In the present case Articleg6 of the Articles of Association 
of the Bank is directly in point. It is as follows:—The dona fide 
acts of the Board of Directors and of any committee appointed by 
it shall notwithstanding any vacancy in the Board or committee 
or any defect in the appointment of any director or member, 
be as valid as if no such vacancy or defect had existed, provided 
they were done in the case of any defect before its discoyery. 
Now it is not said or at least not proved that the appointment 
of Fakir Chand and Abdul Majid was made by the Directors 
with the knowledge that they were acting against the rules of the 
company or that the allotment of shares was made to the appel- 
lants by the Directors who were conscious of the defect in the 
constitution of their Board. It is neither alleged nor proved 
that the Directors who allotted shares to the’appellants acted in 
a mala fide manner. They, no doubt, thought that the Board was 

(1) 23 Ch D., [1888] 413, 
. (2) [1898] 1 Ch. D., 6. 
(B) [1908] 2 Ch. D., 439, 
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regularly constituted and acted in a Joma fide manner in allotting 
shares to the appellants. The provisions of Article 96 sufficiently 
cover, in our opinion, the irregularity complained of by the 
appellants and validate the allotments made by the Directors, 


The second objection, that of unreasonable delay in awarding 
the shares has no force. If the appellants had declined to accept 
the shares allotted to them on the ground of unreasonable delay, 
their objection might have succeeded. They cannot raise that 
objection against their being put on the list of contributories 

when the Bank has gone into liquidation. 


The third objection as to the receipt of the notice of allotment 
must, we think, prevail in the case of Jagmander Das. It has 
not been shown to us that any notice of allotment was received 
by him. 

In view of our findings the result is that the appeals of Chan- 
ga Mal and Durga Prasad fail and that of Jagmander Das 
succeeds. The appeals of Changa Mul and Durga Prasad are 
dismissed with costs and the appeal of Jagmander Das is decreed 
with costs, 

Appeal dismissed 
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CIVIL RAM RATAN AND OTHERS (P/aintifs) 
1014 VErSUS 
April, s SUBHAN AND OTHERS (Defendants)* 


BaNengr, J, Res judicata—Compromise—Noi accepted by court— Suit dismissed for want of Succession 
Cortificate—Secohd suli—Maintainability of. 
An oral compromise arrived at during the pendency ofa suit for sale upon 
a mortgage cannot supersede the mortgage unless the court accepts the 
compromise and passes a decree in accordance therewith Where a com- 
promise is arrived at between the parties but the court does not accept it 
but dismisses the suit on the ground that Succession Certificate had not been 
filed, held, that the dismissal is no bar to the maintenance of a second suit. 
SECOND APPEAL from a decree of L. Marshall Esqr., District 


Juage of Moradabad, confirming a decree of Maulvi Muhammad 
Shamsuddin Khan, Munsif of Nagina. 


Claira for recovery of mortgage-money. 
The court of first instance dismissed the claim. 
The lower appellate court confirmed the decree. 


Plaintiffs appealed. . 
Tej Bahadur Sapru and Jogendro Nath Mukerji, for the 
appellants. 


Motilal Nehru and Ramakant Malaviya, for the respondents. 
The following judgment was delivered by 


Banerji, J. BANERJI, J.—This appeal arises out of a suit brought by the 
plaintiffs on the basis of a mortgage dated the 24th of October, 
1878, executed by three brothers, vis, Subhan, Ramzapi and 
Shah Muhammad in favour of Tek Chand and his son Khewani . 
deceased. Tekchand had three other sons, vis. Rupchand, Lalia 
and Ghasi. The plaintiffs are the sons and grandsons of Ghasi 
and are the surviving members of the family. The defendants 
are Subhan, the mortgagor, and the legal representatives of the 
other two mortgagors, and two other persons who are subsequent 
transferees of the mortgaged property. Ii the year 1890 Rup- 
chand alone brought a suit to enforce this mortgage. In that 
suit a compromise was arrived at and a petition was filed in 
fourt asking the court to make a decree in accordance with the 
terms of the compromise. The court, however, dismissed 

*8,A No. 18 of 1918. 
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the suit on the ground that Rupchand had not obtained a suc- 
cession certificate, In this the court was clearly wrong, because 
it has been held that in the case of a suit by the survivor of a 
joint family in respect of a debt due to that family no succession 
certificate is necessary. However the suit was dismissed for 
want of a succession certificate. The present suit was brought, 
as I have said above, by the surviving members of the family. 
The courts below have dismissed it on the ground that the fact 
that a compromise had been arrived at in the suit brought by 
Rupchand was a bar to the maintenance of the present suit. In 
this second appeal it is contended that this view of the courts 
below is erroneous. In my judgment this contention is well 
founded. The case turns upon the question whether the com- 
promise superseded the mortgage. Hada document been exe- 
cuted on a proper stamp and registered, it would have taken the 
place of the mortgage and superseded it; but the mere fact of an 
oral compromise having been arrived at could not supersede the 
mortgage unless the court accepted the compromise and made a 
decree in accordance with it ; this the court did not do. The mere 
fact of thesuit having been dismissed on the ground that a suc- 
cession certificate had not been filed would not have precluded 
Rupchand from bringing a suit upon the mortgage after having 
obtained a succession certificate. As no succession certificate was 
necessary in this casethe plaintiffs were entitled to sue without 
having obtained one. On the question of admissibility of the 
compromise in this case I may refer to the recent Full Bench 
decision in Sadar Uddin Ahmad v. Chagju (1). In my opinion the 
„courts below were wrong in dismissing the suit. The courts, 
however, will have to consider whether the plaintiffs are entitled 
to recover a larger sum than that which the parties admitted 
under the compromise to be due in 1890. It will also take into 
consideration any payment which may have been made in pur- 
suance of the terms of the compromise. The result is that I 
allow the appeal set aside the decree of both the courts below and 
remand the case to the court of first instance with directions to 
re-admit it under its original number in the register and to hear 


it on the merits. Costs here and hitherto will be costs in 


the cause.. 
Appeal deas eed, cause remanded. 
(1) [1908] I. L. R., 31 Al, l$. 
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BALESAR AND ANOTHER (Defendants) 
Versus 
RAM DAS AND OTHERS (Plaintiffs)? 

Limitation Act (XP ot 1877), soction 19—Acknowledgment—Suit for redemption— 
Statemem in the plaint (hat -co-mortgagors hada right to redeem—-Admission of 
co-mortgagor’s right. 

In a suit for redemption of a mortgage a statement in the plaint made 
by some of the mortgagors, that certain other mortgagors, who did not 
join in that suit as plaintiffs, had a right toredeem the mortgage, was 
an admission in respect of the latter’a right with regard to the mortgaged 
property and was an acknowledgment within the meaning of section 19, 
Limitation Act. Sukhomoni Ohoudhrain v. {shan Chandra Koy, [1898] L. B., 
25 I. A., 95. 

FIRST APPEAL against the order of Pandit Guru Prasad Dube, 

Subordinate Judge of Allahabad. 


Suit for redemption. 


The material facts appear from the judgment of the court 
and briefly put they are as follows:—Mohan Singh, Naunid 
Singh and Zahar Singh were three brothers. Mohan Singh as 
managing member of his family mortgaged 5 annas 4 pies 
zamindari shares in four villages to one Ishri Singh for Rs. 601, 
ôn 25th July, 1823, and put the mortgagees in possession. Mohan _ 
Singh had two sons, vés., Manni Singh and Naipal ` Singh, Manni 
Singh and the descendants of the other two brothers of Mohan 
Singh sold their equity of redemption in the said bond to two 
brothers, Ram Bharos and Ram Kumar, who sued for redemption, 
of the mortgage of 25th July, 1823, against the heirs of Ishri Singh 
in 1884 and got a decree on 22nd of November, 1884. In the 
plaint they set out the fact of the mortgage and alleged that 
the mortgage was a joint one and as. Parsidh Narain, son of 
Naipal Singh, had not joined in the suit, he was made a pro forma 
defendant. Unter the decree Ram Bharos and Ram Kumar 
obtained possession over the entire mortgaged property. The 
legal representatives of Parsidh Narain, son of Naipal Singh, 

_* F. A. F. O. No. 218 of 1913. s 
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brought this suit for redemption of the mortgage so far as the 
share of Naipal was concerned against the heirs and represen- 
tatives of Ram Bharos and Ram Kumar in the year 1912. 


The court of first instance dismissed the suit dn the ground 
that it was barred by limitation. 


The lower appellate court relying on the plaint of the suit 
of 1884 as an acknowledgment of the right of Parsidh Narain 
to redeem the mortgage under Section 19 ofthe Limitation Act 
reversed the decree and remanded the case. 


The defendants appealed. 


Parey Lal Banerji, for the appellants:— Ram Bharos and Ram 
Kumar acquired the position of a mortgagee gua the share of 
Naipal and the period of limitation for a suit for redemption 
by the heirs of Naipal was sixty years from the date of the 
mortgage or the date fixed for payment. 

Ashiag Ahmad v. Nazir Ali, [1889] I. L. R., 14 All, 1. 

When Ram Bharos and Ram Kumar filed their suit in 1884 
they did not admit the liability which the plaintiffs now seek 
to enforce.. A mere admission of any liability is not enough, 


Gopal Rao Manohar Tambekar v, Hari lal Subrai Serak, [1907] 9 B. L. R., 715. 


Jugul Kishore v. Fakhruddin, [1906] BA, L J. R., 680; L L. R., 


-29 AJl., 90, 


relied. on by the court below is distinguishable inasmuch as the 
person making the acknowledgment in that case was acknowledg. 
ing his owff liability but in the present case Ram Bharos and Ram 
Kumar were acknowledging the liability of the representatives 
of the original mortgagee and not a liability of their own. It 
was an acknowledgment of the liability of a person, who was 
a mortgagee before Ram Bharos and Ram Kumar hecame mort- 
gagees. All that was stated in the plaint was that one Janki 
Prasad was a mortgagee. There was no admission that they 
themselves were liable to be redeemed and there could not have 
been any such admission, as till then they had not acquired 
the mortgagee-rights qua the share of Naipal. i 


Ramkhel Mahion v, Nanhoo Singh, [1907] 6 C. L. J., 644, 
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Whatever rights Ram Bharos and Ram Kumar might have 
acquired under the decree, it is certain that they never became 
the representatives of the mortgagee and they never acknow- 
ledged their liability to be redeemed but they shifted the liability 
to a third person, t.e, to the representatives of Ishri Prasad. 


[RAFIQ, J.—referred to 
Sukhomanit Ohowdhrain v. Ishan Chander Boy, [1898] I. L. k., 25 Cal., 

844, So. L. R., 26 L A., 95.) 

This case does not help the plaintiffs. The question was 
whether there was a joint liability to pay a certain debt. 
That joint liability was admitted and the suit was to enforce 
the same liability, it being a suit for contribution by one 
debtor against the other. 


Parmeshwar Dayal, for the respondents was not called upon. 
The judgment ofthe Court was delivered by 


RAFIQ, J.—The facts of this case are as follows :—On the 25th 
of July, 1823, Mohan Singh, the eldest of three brothers, executed 
a deed of mortgage in favour of Ishri Prasad Singh in lieu of 
Rs. 160 in respect of 5 a.4 p. share of all the three brothers. 
Mohan Singh died leaving 2 sons Munni Singh and Nepal Singh. 
The descendants of Mohan Singh and his 2 brothers with the 
exception of his second son, namely, Nepal Singh, executed a 
deed of sale on the 3rd of May, 1883, in respect of their shares in 
the equity of redemption in the 5 a.4p.sharein favour of Ram 
Bharos and Ram Kumar. Ram Bharosand Ram Kumar institut- 
ed a suit for redemption in April, 1884, against the heirs of Ishri ` 
Prasad Singh in respect of the entire 5 a. 4 p. share mortgaged on 
July the 25th, 1823. They stated in their plaint that they were 
transferees to the extent of 2 a. 8 p. share only. Butas the mort- 
gage sought to be redeemed was one transaction and could not 
be split up and as the other persons interested in the redemption 
ofthe mortgage had not joined in the suit, the plaintiffs were 
seeking to redeem the entire mortgage dnd had made the other 
persons entitled to redeem as pro forma defendants in the case. 
Among the persons mentioned in the plaint as entitled to redeem ° 
was Parsidh Narain, son of Nepal Singh, who figured as defendant 
No. gin the case. The claim of Ram Bharos and’ Ram Kumar 
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was decreed on September the 22nd, 1884. The present suit is 
brought by the representatives of Nepal Singh for the redemp- 
tion of his share as against the legal representatives of Ram 
Bharos and Ram Kumar and some others, The contesting 
defendants in the case are the representatives of Ram Kumar, 
They resisted the suit on the ground among others of limitation. 
It was said that the mortgage sought to be redeemed was dated 
July the 25th, 1823 and had become barred long prior tothe ins- 
titution of the suit. The rejoinder for the plaintiff was that there 
was an acknowledgment in April 1884 which saved the limitation. 
The court of first instance held that the claim was barred by limi- 
tation and dismissed it. On appeal the learned Subordinate 
Judge disagreeing with the first court found that the claim was not 
barred by limitation. He accordingly set aside the decree of the first 
court and remanded the case under Order 41, rule 23, C.P.C. for 
trial on the merits. The defendants appellants have come up 
in appeal to this Court and contend that the claim of the plaintiffs 
respondents is barred by time. The point raised in this appeal 
depends upon the interpretation of section 19 of the Indian Limi- 
tation Act. The provisions of that section are as follows:—" If before 
the expiration of the period prescribed for a suit or application 
in respect of any property or right an acknowledgment of liability 
in respect of such property or right has been made in writing and 

signed by the party against whom such property or right is claim- 
ed or by some person through whom he derives title or liability, a 
fresh period of limitation shall be computed from the time when 
the acknowledgment was so signed.” It is contended on behalf 
of the appellants that the allegation in the plaint of 1884 that Nepal 
*Singh’s son was one of the mortgagors and had a right of re- 
demption did not amount to an acknowledgment of liability on 
behalf of Ram Bharos and Ram Kumar to be redeemed them- 
selves in case of the success of their suit. We think that this 
contention is not sound. The statement in the plaint of 1884 
by Ram Bharos and Ram Kumar that Nepal Singh’s son hada 
right to redeem was an admission in respect of his right with 
regard to the property in suit. This view is supported by the 
ruling in Sukhumont Choudhrant v. Ishan Chander Roy (1).° 
In that case’one of the co-debtors admitted the debt in an appli- 

(1) [1898] L. R., 25 L A, 95. 
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cation to the manager of the estate. Another debtor paid off the 
debt and then sued for contribution. His claim was met with a 
plea of limitation. Butit was rejected on the ground that the 
admission made in the petition to the manager amounted to an 
acknowledgment and saved limitation, We, therefore, think that 
the claim of the plaintiffs respondents is not barred by limitation 
and that the order of the court below was correct. The appeal 
fails and is dismissed with cost. 
Appeal dismissed. 
J. B. L, 


TIRKHA (Applicant) 
VEYSUS 
ITWARI (Opposite party). * 
Workmens’ Breach of Contract dot (XII of 1859), section #—Power of Magistrate— 
Imprisonment and order for performing the work and repay advance. 


A Magistrate has no power to order a workman both to repay the advance 
made by the employer and to perform the work and to suffer imprisonment. 
He can only pass an order for imprisonment when the workman 
neither repays the advance nor performs the work according to his 
contract, 


CRIMINAL REFERENCE from an order of R. H. Williamson 
Esq., Magistrate of the 1st Class made by Austin Kendall Esqr., 
Sessions Judge of Cawnpur. 


The parties were not represented. 


The judgment of the Court was delivered by 


BANERJI, J.—In this case one Tirkha was ordered by the Joint 
Magistrate of Cawnpur to undergo rigorous imprisonment for 
one month under section 2 of Act XIII of 1859 and at the 
conclusion of the sentence to work for one and a half month for 
his employer Itwari, and also to repay his employer Rs, 20, which 
had been advanced to him. 

It appears that, on November, 22, 1911, Tirkha took an advance 
from Itwari and agreed to work for him for twenty months. At 

“the end of about fourteen months he ran away. , Itwari com- 
* Criminal Reference No, 258 of 1914, l 
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plained to the Magistrate under Act XIII of 1859 and on June Cemunan 


19, 1913, the Magistrate ordered Tirkha to work for six months 1914 
more, Tirkha worked on and off for fourand a half months and preci 


TigKHA 
then ran away again. Itwari complained to the Magistrate again na 
and on February, 9, 1914, the Magistrate, sentenced Tirkha to, ee 

anerfi, J 


one month’s rigorous imprisonment and ordered him to work for 
one and a half month more and also tọ repay the advance. The 
Sessions Judge has referred the case to this Court with the recom- 
mendation that the Magistrate’s order should be set aside on the 
ground that he had no authority to pass any order under section 
2 of the Act, after the expiry of the period for which the man 
agreed to work. The “reported cases show that there has been 
some difference of opinion on the question whether an order can 
be passed under section 2 of the Act after the expiry of the 
term of the contract, but holding the view that we do in the 
present case we need not express any opinion on this point. It 
seems to us quite clear that ifthe Magistrate had power to pass 
any order under section 2 of the Act in February this year he 
could only sentence the workman to imprisonment. Under the 
first paragraph of section 2 of the Act the Magistrate was com- 
petent at the option of the complainant, either to order the 
workman to repay the advance or such part thereof as seemed 
just and proper orto order him to perform the work according 
to the terms of his contract. Then the second paragraph pro- 
vides that if the workman fails to comply with the said order 
the Magistrate may sentence him to imprisonment for a term 
not excegding three months or ifthe order be for repayment of 
g sum of money, may sentence- him to imprisonment for three 
months or until such sum of money be sooner paid. In the 
present case the Magistrate's order was that Tirkha should work. 
There was no order that he should repay the advance. Therefore 
when Tirkha failed to comply with the Magistrate’s order, the 
Magistrate could do no more than sentence him to imprisonment. 
-It is quite clear to us that the Magistrate could not add to the 


sentence of imprisonment and order that Tirkha should work 
for a further period and also repay the advance. The sentence 


of imprisonment has been undergone. We .set aside the order 
of the Magistrate requiring the man to work for a further period 
and to repay the advance. 

Order set aside, 
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SHIAM LAL (Applicant) 
versus 
KING-EMPEROR (Opposite party) * 
Penal Code (Act XLV of 1860), section 174—Disobsying nolice—Offioer entiiled 


to issue summons— Legally competent, 


In order to sustain a conviction under section 174, Indian Penal Code 
it has to be shown that the summons issued was issued by a public servant 
legally competent as such pubjic servant to issue the same and that the 
accused intentionally omitted to attend in perauance of the summons. 


A Collector is empowered to transfer the proceedings in regard to sale 
of ancestral land to an Assistant Collector, first class. When he transfers 


proceedings to a second class Assistant Collector who issues a summons 
for the attendance of the aeansed who disobeys it, held that the accused 


is not guilty of an offence under section 174 Indian Penal Code. 
_ CRIMINAL REFERENCE from an order of A.W. R. Cole Esqr., 
First Additional Sessions Judge, Aligarh. 


The parties were not represented. 

The following judgment was delivered by 

BANERJI, J.—Shiam Lal has been convicted under section 174 
of the Indian Penal Code and sentenced to a fine of Rs. 30, The 
case has been submitted to this Court by the Additional Sessions 
Judge with the recommendation that the conviction and sentence 
be set aside. It appears that a decree was transferred to the 
Collector by the Civil Court for execution inasmuch asthe pro- 
perty to be sold was ancestral property. In the course of thé 
proceedings held in this execution case a Tahsildar, who is an 
Assistant Collector of the second class, issued a summons to 
Shiam Lal to attend his court in order to enable the Tahsildar 
to ascertain whether there was any incumbrance on the property 
ordered to be sold. Shiam Lal did not attend and thereupon 
he was prosecuted and sentenced as stated above. In order to” 
sustain a conviction under section 174 it must be shown that the 
summons issued was issued by a public servant legally competent 
as such public servant to issue the same and the a¢cused inten- 


# Or. Ref. No, 2907 of 1914, 
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tionally omitted to attend in persuance of the summons. In 
this case under the rules framed by the Local Government in 
regard to the sale of ancestral land, the Collector is empowered 
to summon any person whom he thinks it necessary to summon 
for the purpose of ascertaining the matters to be specified in 
the proclamation of sale and under Rule 44 he can delegate his 
powers only to an Assistant Collector of the first class. He could 
not delegate his authority to an Assistant Collector of the second 
‘class and therefore the Tahsildar was not legally competent to 
issue the summons which Shiam Lal did not cbey. Furthermore, 
in this case there is nothing to show that the non-compliance 
with the summons was intentional. Under these circumstances 
the conviction of Shiam Lal was illegal. I accordingly set it aside 
and direct that the fine imposed on him, if paid, be refunded. 
Conviction set aside, 


MUHAMMAD AHSAN ULLAH AND OTHERS (Defendants; 
; VErSUS l 
SHAMS-UN-NISSA BIBI (Plaintif})* 
Pre-emption—Aliérnative claim—Ousiom and Mohammedan law—Falling back on latter. 


A plaintlf in a pre-emption suit can base his claim in the alternative, 
or@contract, custom or Mohammedan Law. But when there is an estab- 
lished custom of pre-emption and the pre-emptor fails to bring himself 
within that custom he cannot fall back on the Mohammedan Law. 


FIRST APPEAL from an order of Maulvi Muhammad Husain, 
Subordinate Judge of Ghazipur. 


Suit for pre-emption. 
The lower court decreed the claim. 
Defendants appealed. 
S. C. Banerji, Tej Bahadur Sapru, and S. M. Suleman, for 
the appellants. i 
è * F. A. No. 129 of 1918. | 
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Mohammad Ishaq and Rakmat Ullah, for the respondent. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- 
tion. The plaintiffin the plaint alleged that under the wayzd- 
ul,ars there was a right to pre-empt. There was alsoa reference 
made to the ordinary Mohammedan Law of pre-emption. In 
our opinion the reasonable ane fair interpretation of the plaint was 
that the plaintiff based her claim alternately under custom, 
contract or Mohammedan Law. An extract from the wayjtb-ul- 
ars of 1881 was adduced in evidence. Ifthe entry in this docu- 
ment can be accepted as establishing the existence of a custom 
of pre-emption the plaintiff would be entitled to succeed. If this 
document could not be accepted as establishing the existence 
of a custom of pre-emption, it certainly was evidence of an agree- 
ment or arrangement between the co-sharers that during the 
period of the settlement a right of pre-emption should be 
recognised and enforced between them. The court below finding | 
that there was no reference to pre-emption in an earlier wa71b-ul- 
arg, and also thatin the year 1840 the village belonged to a 
single proprietor held that the existence of a custom was not 
established. For some reason, not very clear, the court was also 
of opinion that there was no contract. It went on to consider 
whether or not the plaintiff had a right under the Mohammedan 
Law and had duly performed .the formalities thereby required. 
And this latter question the court has found in favour of the 
plaintiff. 

If we accept the finding of the court below that the existence 
of a custom was not established, and were it necessary to do so 
we should be disposed to hold that the plaintiff was entitled to 
succeed on the basis of the agreement evidenced by the ex- 
tract from the waytb-ul-arz. It seems to usthat if it was not a 
record ofan existing custom, it must be looked upon as the 
record of an agreement or arrangement between the co-sharers, 
and prima facie at least binding upon them. It must be noted 
that in the present case the mahal is permanently settled. 
kf the wayib-ul-are truly records the agreement between the 
co-sharers, it would hold good at least until the next revision 
of records, Even, however, if we assume that there was no right 
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of pre-emption based either on custom or agreement, we see 
no reason to differ from the view taken by the court below that 
the plaintiff had a right under the Mohammedan Law and duly 
performed the formalities required by that Law. It has been 
argued on behalf of the appellant that the plaintiff having set up 
a custom of pre-emption and at the same time claimed under tHe 
Mohammedan Law her suit must fail, and reliance was placed on 
the case of Muhammad Salim v. Sader-ud-din Beg (1). We have 
already stated that in our opinion the reasonable construction of 
the plaint in the present case is an alternative claim. The law 
allows a plaintiff to put his claim in the alternative. The only 
principle of law decided in the case cited is the principle that 
where in a mahal it is proved that a custom of pre-emption exists, 
then the Mohammedan Law of pre-emption cannot prevail at 
the same time. So that where there is an established custom 
and the plaintiff pre-emptor fails to bring himself within that 
established custom, he cannot fall back on Mohammedan Law. 

The only other point taken was that the court below was 
wrong in the award of costs. In our opinion the plaintiffs 
case substantially succeeded and we see no reason to vary the 
decree of the court below in this respect. 

The objections filed on behalf of the respondents cannot 
be pressed, 

The result is that we dismiss the appeal with costs. The 
objections are also dismissed with costs. 

Appeal dismissed. 
(1) [1910] 74, L. J. R., 660. 
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BHAGIRATHI AND OTHERS (Petitioners) 
versus 


SURAJ MAL AND ANOTHER (Opposite-party).* 
Appeal—Application asking a Munsif to take criminal action himself against a 
person—Sanction to prosecule—Appeal to the District Judge—Jurisdiction, 

Where an epplication was made toa Munsif asking him to take action 

_ himself against a certain party and tosend him to a Crimina) Court to be 

tried there for various offences without asking the court for sanction to 

prosecute those persons snd the Munsif declined to take fany action, 

held that no appeal lay to the DistricL Judge against the order of the 
Munaif. 


CIVIL REVISION from an order of W. R. G. Moir Esq., District 
Judge of Gorakhpur. 

Parmeshwar Dayal, for the applicants. 

E. A. Howard, for the opposite-parties. 

The following judgment was delivered by 

CHAMIER, J.—In this case the respondents asked the Munsif 
to send their opponents to a criminal court to be tried there for 
various offences. The Munsif came to the conclusion that there 
was not sufficient evidence to secure a conviction and he declined 
to take any action. The respondents then appealed to the 
District Judge who had no right to entertain the appeal inas- 
much as the respondents had not asked the Munsif for sanction 
to prosecute their opponents; they had asked him to take action 
himself against them. I hold that the District Judge had no 
jurisdiction to entertain the appeal. He, however, recorded an 
order in which he called the attention of the District Magistrate to 
the facts and recommended him to institute criminal proceedings 
against the four men. The order has presumably been brought to 
the notice of the District Magistrate who will, no doubt, take such 
action as he thinks proper. All that I can do is to formally set 
aside the order of the Judge. But I cannot prevent the authorities 
from commencing criminal proceedings if they consider it neces- 
sary todoso, The order of the District Judge is set aside. No 

e order as to costs, 


Order set aside, 
* Civ. Rev. No. 151 of 1918, 
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AMBICA SARAN SINGH AND OTHERS (Defendants) 
VErSUS ° 
DEBI SARAN SINGH AND OTHERS (Plaintiffs ).* 


Easements dct (V of 188%), section 7, illustration (i)—Flow of rain watgr— Right 
to regulate on the lower land rain water flowing from the higher. 


The right of every owner of land lyingion a higher level to flow water 
naturally falling on such land and not passing in defined channels to the 
land lying on the lower level is a right ex jure nature and not a right founded 
on prescription. 

Where the owner of lower land builds upon his land go as to obstruct the 
flow of water from the upper land, the owner of the latter is only entitled to a 
decree directing the ownor of the former to make provision for the carrying 
off of rain water. i 


Bata bin Keshav Sava v. Maharv valad Nags Patel, [1895] I. L. R., 20 Bom., 

788, Subramanya dyyer v. Ram Chander Rau, [1877] I. L. R, 1 Mad., 

335, followed. Mahamahopadhya Rangachariar v. The Municipal Council 

of humbakonam, [1906] I. L R., 29 Mad., 539, distinguished, 

SECOND APPEAL from a decree of Pandit Kanhaya Lal, District 
Judge of Jaunpur, modifying a decree of Moulvi Mohammad Nadir 
Husain, Ist Additional Munsif. 

The suit out of which this appeal has arisen was brought by 
the plaintiffs for possession of two plots of land, one lying to the north 
of their courtyard and the other to the south of it, and for the removal 
of constructions made on those plots of land by the defendants. We 
are nottoncerned with the southern plot of land in this appeal. The 

° controversy in this appeal relates only to the plot lying to the 
north of thé plaintiffs’ courtyard. The plaintiffs put forward 
their claim in regard to this plot on two grounds first that the plot 
of land in dispute was part of their courtyard of which they were 
in possession, and secondly that their land being on a higher level 
the water from their land flows over the land in question and the 
construction of a dalan on it by the defendants obstructs the flow 
of the water. i 


The court of first instance holding that the land did not belong 
to the plaiftiffs and that they had not been in possession within 
` * 8. A. 1117 of 1912, 
XII 89 R 
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12 years, dismissed the suit. On appeal the lower appellate court 
agreed with the first court as regards the plaintiffs’ allegation as 
to the dalan having been built on a part ofthe plaintiffs’ sakan. 
The learned Judge says “I am not satisfied that the land on which 
the dalan has been built is the sakan of the plaintiffs. The plain- 
tiffs’ possession over that land is not established.” He further finds 
that “the evidence adduced proves that the rain water from the 
plaintiffs’ house used to flow fartly towards the east into a smail 
pond and partly.towards the north across the land in dispute on to 
the river Goomti and that the dalan in dispute obstructs the flow 
of the water towards the north”. He then holds that “the de- 
fendants had no right to build the dalan outside their sakan and 
thereby to obstruct the flow of surplus rain water towards the 
north across the land in dispute”, The learned Judge made a 
decree directing the dalan to be removed and the land restored to 
its former condition, “so as to admit of the free discharge of the 
rain water from the plaintiffs’ house, and saan across the defen- 
dants’ land towards the north.” He further found that the plain- 
tiffs’ land was on a higher level and that the rain water falling on 
his house and courtyard had been drained off towards the north, 
“from time immemorial, ¢. e., from not less than 25 or 30 years. 
Defendants appealed. 


Haribans Sahat, for the appellants, submitted that the right 
claimed by the plaintiffs as to the discharge of rain water was a 
natural right as referred to in section 7, illustration (7) ofthe Ease- 
ments Act. Under the circumstances there could be no prescriptive 
right. In order to acquire a prescriptive right in respect of, flow of 
rain water it is necessary to prove that the water flowed i ina defined 
channel for the statutory period. 


The right claimed being a natural right the respondents could 
not insist that the level of the land should always be kept lower 
than the level of plaintiffs land. 

Peacock.on Easements p. 119. 

Bidhoo Bhusan Palit v. Bony Madhab Masumdar, [1903] 8 0. W.. N., 244. 

As the right was not acquired by prescription the appellants 
were within their rights in building upon their land and raising its 
level and protecting their land against the discharge of rain water, 


Mahamahopadyaya Rangachariar v. Ihe Municipal Board of Eumbakonain, 
[1906] T. L. R., 29 Mad., 539. 
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He further submitted that the plaintiffs were entitled at the 
most to have some arrangement made for the discharge of their rain 
water, They could not insist upon the lower land being kept open 


for the discharge of their water. 


Bala Bin Keshav Sava v. Maharts valad Nagu Patil, [1895] I. D. a 
20 Bom., 788. 

Gokul Prasad, for the opposite party, submitted that the eight, 
that the plaintiffs claimed, was not aright of easement but a natural 
right incidental to ownership, It wasa right which the plaintiffs 
had tothe flow of surface water on to the lower land, Such rights are 
mentioned in illustration (7) to section 7 ofthe Indian Easements 
Act. The defendants cannot act ina manner which would defeat 
the right of the plaintiffs unless they can prove the acqusition by 
prescription or otherwise of an easement in derogation of the 
natural right of the plaintiff. He referred to 


Subramanya Ayyar v. Ramchandra Rau, [1877] I. L. R., 1 Mad, 335, 
Kopilpoores v. Manick Sahoo, [1873] 26 W. R., 287, 


Peacock on Easement p. 129. 
The prigciple applies to cases of riparian owners whose rights 


are similar to the right claimed here. 
Imam Ali and another v. Poresh Mundul, [1882] 1. L. R., 8 Cal., 468, 
Baldeo Singh V. Jugal Kishore, [1911] 8 A. L. J. R., 640. 


Illustration (a) of section 7 does not mean that a person can so 
build on his own land as to obstruct the easement of light, air e¢c. 
acquired by the owners of adjoining lands, simply because the 
Municipal rules do not deal with these rights. There seems to be no 
reason why a different rule should be applied in cases of natural 
flow of water. l 

Abdul Hakim v. Gonesh Dutt, [1885] I. L. R., 12 Cal, 323. 

The following judgment was delivered by 

BANERJI, J.—(After stating the facts as above his Lordship pro- 
ceeded). 

The defendants have preferred this appeal and two contentions 
have been put forward on their behalf, first that the plaintiffs had 
no right of easement inasmuch as there cannot be a prescriptive 
right for.the drainage of rain water. Secondly, that the decree 
directing the removal of the defendants’ dalan is not justified, and 
that all.that the plaintiffs could, upon the findings of the court 
below, haye obtained was a. decree directing, the defendants to make 
provision for the carrying off of rain water towards the north. 
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As to the second contention it is conceded by the learned Vakil 
for the respondents that the plaintiffs are only entitled to a decree 
directing the defendants to regulate the flow of the water which 
falls on the plaintiffs’ house and courtyard towards the north. 
The contention on behalf of the appellants ‘is supported by the 
ruling of the Bombay High Court in Bala bin Keshav Sava v. 
Maharu valad Nagu Patil (2), 


As regards the first point it is clear from the allegations in the 
plaint that the plaintiffs did not claim a right of easement, It is 
contended that what they claimed is the natural right of the owner 
ofland lyingon a higher level to the flow of water naturally 
falling on such land and not passing in defined channels. That is 
the right which is described in illustration (f) to section 7 of the 
Easements Act in the following terms: “The right of every owner 
of upper land that water naturally rising in, or fallingon such 
land, and not passing in defined channels shall be allowed by the 
owner of the adjacent lower land to run naturally thereto.” This 
contention seems to me to be well-founded. The plaintiff as I have 
said above, did-not claim a right of easement nor has the court 
below found that they have such a right. The finding of the 
lower appellate court amounts to this that the plaintiffs’ land lies 
on a higher level than the adjacent land occupied by the defen- 
dants, that the water which during the rains fallson the plaintiffs 
land is discharged partly towards the east into a small pond which 
liesin that direction, and partly towards the north over the defen- 
dants’ land into the river Goomti, and that this right has been 
enjoyed by the plaintiffs for a large number of years. Suc} being 
the plaintiffs’ right, it isa right not founded on prescription but, 
what is regarded as a right ew jure nature as observed by -the 
learned Judges of the Madras High Court in Sudramanya Ayyar 
v. Ram Chandra Rau (2). The learned Vakil for the appellants, 
laid great stress on the decision of the same Court in Makamaho- 
padhyaya Rangachariar v The Municipal Council of Kumbakonam (8), 
The question discussed in that case does not in my opinion arise 
in this. In this case we have the fact, as found by the court below 
that the plaintiffs’ land is on a higher level than the land of the 


f (1) [1895] 1. L. R., 20 Bom., 788 (2) [1877] 1. L. B., 1 Mad, 335. 
(8) [1906] I. L. B., 29 Mad., 589. . 
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defendants, and that the plaintiffs have a natural right of flow of 
the rain water which falls on their land towards the land of the 
defendants. So long asthe defendants’ land continues to be on a 
lower level than the land of the plaintiffs, the defendants are not 
entitled to obstruct the flow of the plaintiffs’ water and the plain- 
tiffs are entitled to discharge their rain water over the defendants’ 
land. This being so, theonly question which remains is as to the 
form of the decree which should be*passed in respect of the land 
in question. The claim for the demolition of the defendants dalan 
cannot be supported but the plaintiffs are entitled to a declaration 
that they have a right to discharge the rain water falling on their 
land on to the defendants’ land. I accordingly vary the decree of 
the court below by directing that an injunction be issued to the 
defendants restrdining them from obstructing the flow of rain 
water falling on the plaintiffs’ house and land towards the north 
and directing that the defendants do provide a suitable passage 
for the discharge of that water in the aforesaid direction within two 
months from this date. In the event of the defendants failing to 
‘carry out this direction the plaintiffs will be entitled to have it 
carried out under the orders of the Court. Having regard to the 
circumstances I direct that the parties do abide their own costs 
of this appeal. 


Appeal allowed. 
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AHMAD ULLAH KHAN (Defendant) 
VETSUS 
ZOR MOHAMMAD (Plaintiff).* 
Pre-emption—Sale of a plot of land and trees appertaining to a grove—No bar to 
` pre-emplion—Grove-hold— Dispute as to price paid—Market talue. 

There is no bar to a right of pre-emption arising in the oase of a sale of a 
plot of land and trees forming to a grove where it is the share of the 
co-sharer vendor or part of the share as distinct from a mere grove-hold. 

In a suit for pre-emption where there is a dispute as to the price actually 
paid and the court disbelieves the evidence of both parties it should base 
its finding on the market value of'the subject-matter of the gale. 

SECOND APPEAL, froma decree of F. S. Tabor Esqr., District 
Judge of Shahjahanpur, reversing a decree of Pandit Shumbhoo 
Nath Dube, Munsif of Tilhar. í 

Suit for pre-emption. 

The court-of first instance dismissed the claim.’ The lower 
appellate court reversed the decree. i 

Defendant appealed: 

Uma Shanker Bapat, for the appellant. 

Muhammad Iskaq; for the respondent. 

The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of a suit for pre-emption. 
The subject-matter of the claimis a grove. In the sale-deed the 
land and the trees and everything appertaining to the grove are 
sold. The vendee contends that, although there is a custom of 
pre-emption between co-sharers, the subject-matter of the sale in 
the present suit cannot be considered as the aktat or paft of the 
hakiat of the vendor, because the grove is not assessed to Govern-* 
ment revenue, and that in any event when a plot of land has been 
sold, the ordinary right of pre-emption does not arise. In our 
opinion it isa mistake to think that a right of pre-emption can 
never arise in the case of a sale of a plot of land. If the plot of 
land is the share of the co-sharers or part of the share and a . 
custom of pre-emption prevails, then the persons who have a 
right of pre-emption are entitled to maintain the suit. The simp- 
„lest case of this kind occurs in such mahals as those in which the co- 
sharers have separate fields representing their shares. No doubt it is 

*5. A. No. 287 of 1913. 
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possible that a vendor might occupy two positions in a mahal, vts, 
the position of a co-sharer and the position of a grove-holder. If 
he merely sold his rights asa grove-holder, the ordinary right of 
pre-emption between the co-sharers would not arise. 

In the present case, however, not only did the vendor purport 
to sell the land as well as the trees but we find that the grove 
was part of the vendor’s £hata which had a separate area and was 
separately assessed to revenue and was owned solely by the vendor. 
Under these circumstances we consider that the decree of the 
court below, so far as it allowed the pre-emption, was quite justified. 


The second ground of appeal is as to price. The court of first 
instance found that the price (Rs. 500) mentioned in the deed was 
fictitious and it further found that the real price was Rs. 230, after 
allowing Rs. 20 for certain trees which had been cut down by the 
vendee. The lower appellate court has only allowed Rs. 75. The 
learned Judge disbelieves the evidence of the plaintiff’s witnesses 
where they state that only Rs. 95 was the actual price paid. He also 
disbelieves the evidence of the defendant’s witnesses where they 
state that the whole of Rs. 500 was paid. He then says that in 
the absence of any better evidence he must accept the evidence 
of the two witnesses for the plaintiff. This, it seems to us, was 
a very unfair way of dealing with the matter, particularly when 
he had the evidence of the patwari that ‘the market value was 
about Rs. 265. The learned Judge does not say that he dis- 
believes the evidence of the patwari and the court of first instance 
believed him. Ifthe court disbelieved the evidence of the plain- 
tifPs witnesses and could not accept the evidence of the defen- 
dant’s witnesses it should have based its finding on what was. the 
“market-value of the’ subject- matter of the sale. The patwart 
allowed Rs.: 35 for the trees cut down and deducts this from 
Rs. 265. We accordingly find that the proper price to be paid is 
Rs. 230 which is the amount found by the court of first in- 
stance. We vary the decree of the court below by substituting 
Rs. 230 for Rs. 75 as being the value of the property. In all 
other respects the appeal is dismissed. Under these circurnstances 


we direct that that all parties should bear their own costs of the- 


appeal. we extend thet time to two months from this date. ` 
Decree modified. 
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RAM SARUP SAHA (Defendant) 
l VETSUS 
KARAM ULLAH KHAN AND ANOTHER (Plaintif s)” 


Pre-omption—Price mentioned in the sale deed fictitious—Evidence of market value— 


Admissibility of special circumstances for payment of higher price. 


Tn a suit for pre-emption it was alleged that the Bale price was fictitious 
and put into the sale deed for the purpose of defeating pre-emption, held that 
it was open to the pre-emptor to give evidenceto show that the market 
value was far below that stated in the deed, notwithstanding that 
it was proved that the amount stated in the deed was pald before the 
Sub-Registrar. Held also that it was for the vendee to prove the special 
elrcnmstances under which the price mentioned in the deed was actually paid. 
Abdul Majid v. Amolak, [1907] I. L. R., 29 All, 618, referred to; O’ Conor v. 
Ghulam Husain, [1906] I. L. R., 28 Al., 617, not followed. 


SECOND APPEAL from a decree of E. E. P. Rose Esqr., 


Additional District Judge of Gorakhpur, at Basti, modifying a 
decree of Moulvi Ali Muhammad, Munsif of Basti. 


Suit for pre-emption. 


The court of first instance decreed theclaim. The lower 


appellate court modified the decree. 


Defendant appealed. 
Haribans Sahat, for the appellant. 
Muhammad Ishaq, for the respondents. 


The judgment of the Court was delivered by . 
RICHARDS, C. J.—The only question in this appeal is that of 


consideration. The consideration according to the sale-deed 
was Rs. 399. Evidence was given in the court below to show 
that the market value put at the very highest would not amount 
to Rs 200. So far as the finding of the:lower appellate court is 
a finding of fact as to the consideration it is binding upon us in 


second appeal. 


It is argued, however, on behalf of the appellant that as Rs. 399 


was. actually paid before the Sub-Registrar, and inasmuch as 


8. A. No 121 of 1918 
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there was no evidence that any of this sum was given back, the 
court was bound to hold that that was the true consideration. 
Reliance is placed upon the case of O'Conor v. Ghulam Haidar (1), 
This ruling is in our opinion contrary to a series of rulings of this 
High Court, and was expressly dissented from in the case of 
Abdul Majid v. Amolak and Ranji Lal (8). In our opinion’ 


when it is alleged that the sale price is fictitious and put into 
the deed for the purpose of defeating “pre-emption, it is open to 
the pre-emptor to give evidence to show that the market price 
is far below that stated in the sale deed. If he gives such 
evidence to the satisfaction of the court, the latter is quite justified 
in arriving at its own conclusion as to what is the real considera- 
tion, and this notwithstanding that it is proved that the amount 
stated in the deed was paid before the Sub-Registrar. It is of 
course open to the vendee to show that there were special 
circumstances why he was ready to give and did give the actual 
price mentioned in the deed. We dismiss the appeal with costs. 

Appeal dismissed. 


(1) [1906] I. L. R., 28 Al., 617. 
(2) [1907] I L. R., 29 All, 618. 


KEDAR NATH (Plaintiff) 
VErsUs 


SOHAN LAL AND OTHERS (Defendants)* 

Easements Act (V of 1882), section 15— Interruption in user— Litigation between parties 
in which interruption admitted —Enjoyment qutelly, peaceably and without inter- 
ruption, 

In & suit for an Injunction to restrain the defendant from flowing water 

e through plaintiffs land a right of easement was pleaded by the former. It 

appeared that ina previous suit the present defendants sued the present 
plaintiff on the ground that the flow of water had been interfered 
with by the present plaintiff and the court then found that the enjoy- 
ment had not baea proved fora sufficient period to establish a right of 
easement. ; 

Heid, that during the entire period daring whieh the former litigation was 
proceeding thé defendant was not ‘*quietly, peaceably and without 
interruption ” enjoying the right of easement claimed ; and where the user 
is interrupted it is neseasary for the person, claiming the right of easement, 
to show a further full period of twenty years in order to establish the 
right. The,user proved cannot be added to any period prior to the interrup- 
tion.. 

L. P. A. 188 of 1918. 
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Civi APPEAL under section 10 of the Letters Patent from a decree 
1914 of Hon. Mr. Justice Ryves, confirming a decree of Babu Ganga 
iN Sahay, Second Additional Subordinate Judge of Moradabad, 


KEDAR NATH 


v. reversing a decree of Mr. P. K. Ray, Munsif. 
SOHAN LAL 
Suit for perpetual injunction. 
The court of first instance decreed the claim. The lower 
appellate court reversed the decree. 
In second appeal the decree of the appellate court was E E 
by 
‘‘RyvVES, J.—In this case it has been found by the lower 
appellate court that for more than twenty years before suit the 
water from the defendant’s house has flowed through. a particular 
channel which the plaintiff seeks to close. The learned Addi- 
tional Subordinate Judge goes on to say :—“ I inspected the loca- 
lity and in fact it is admitted that there is no other outlet for the 
defendants to flow their water.” It seems to me that these 
findings of fact are conclusive, and the result is that the appeal 
fails and is dismissed with costs. ; g 
Plaintiff appealed. 
J. M. Banerji, (for Satish Chandra Banerji), for the appellant. 
Tej Bahadur Sapru, for the respondents. 
The judgment of the Court was delivered by 
Richards, 0.J. RICHARDS, C. J.—This appeal arises out of a suit in which 


the plaintiff claims an injunction to restrain the defendants 
from causing water to flow through the plaintiff's premises, The 
defence was a right of easement by prescription. It was. necessary 
for the defendant to show that the right of easement claimed 
had been peaceably and openly enjoyed without interruption 
for a period of 20 years. The court of first instance decreed the 
plaintiffs claim. The lower appellate court reversed the court 
of first instance holding that the defendant had a right of ease- 
ment. The learned Judge of this Court held that the decision 
of the lower appellate court was a finding of fact and dismissed 
the appeal. 


- No doubt so far as the decision of the Jove appellate ‘court 
rested on a finding of fact it is binding on this Conrt in second 
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appeal. We find, however, that in the year 1894 the predecessor- 
in-title of the defendants brought a suit claiming that the flow 
of the water had been interfered with by the present plaintiff 
or his predecessor-in-title. It is true that ia the main the plaintiff 
in that case rested his claim on his own ownership of certain 
land as entitling him to discharge the water. The court of first 
instance held against him. On appeal he urged that even if he 
was not the owner of the property, he had a right of easement. 


Kepak Nara 
v. 
SOHAN Lau 


Rychards, C.J. 


The lower appellate court confirmed the court of first instance ` 


and further held that enjoyment had not been proved for a 
sufficient period to establish a right of easement. This decision 
was affirmed by the High Court. 


It is absolutely clear to us that in 1894 and during the 
entire period during which that litigation was proceeding, 
that is up tothe 3rd of July, 1896, the defendant or his pre- 
decessor-in-title was certainly not “quietly, peaceably and without 
interruption” enjoying the right he claims. The learned Subor- 
dinate Judge says “ Of course there is an observation in 
the judgment of the Hon’ble High Court that the plaintiff 
had failed to prove the flow of water for 20 years, If may 
have been so then but some 17 years have now gone by and the 
deficiency, if there was any, has been amply made good.” We 
need hardly point out that if the user is interrupted, it is necessary 
to show a further full period of 20 years in order to establish a 
right of easement under section 15 of the Easements Act. It is 
impossible to add on to the period of user proved any time prior 
to the interruption. 

We must allow the appeal, set Side the decree of this Court 
and the lower appellate court, and restore the decree of the court 
of first instance with costs... 


Appeal allowed. 


Piggott, d. 
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DWARKA AND OTHERS (Defendants) 
versus ` 


RAM PAT (Plaintify®. 


Code of Civit Procedure (Act V of 1908), Order 20, rule 18 —Agra Tenancy Act (II of 
18901), section 38— Stat for partition of joint Hindu family property— Occupancy hold- 
ing included in stit—Pretiminary decree- dAcinal division of holding not necessary. 


In a suit, brought in the Civil Court by one Hindu brother against two 
others, for partition of a joint family property, including a certain occu- 
pancy cultivatory holding, the court gave the plaintiff a decree for posses- 
sion of a one-third share in the whole of the property but the decree was 


wholly silent as to the manner in which the partition was to be 
effected. Held, that the deoree given is a preliminary decree for partition. 


Hold also, that a suit for partition ofa joint family property can be 
brought even if the property included an occupancy holding ; the court 
ean either give the occupanay holding to one party taking from that party 
an equivalent in value or simply declare that the parties are entitled jointly 
to that holding. Ashig Husain v. dsghari, [1907] 4 A. L. J. R., 809, referred 
to. 

APPEAL under section 10 of the Letters Patent from a judg- 
ment of Hon’ble Mr. Justice PIGGOTT, confirming a decree of Khan 
Bahadur Mohammad Shafi, Judge of the Court of Small Causes 
(exercising the powers of Subordinate Judge) of Allahabad, re- 


versing a decree of Babu Sumair Chand, Ist Additional Munsif. 
Suit for possession of property. 


The court of first instance dismissed the claim. The lower 
appellate court reversed the- decree which was confirmed by - 


- PiaGoTT; J.—This is an appeal by some of the defendants in a 
suit for partition. According to the pedigree appended to the 
plaint, the correctness of which was admitted, there were three 
brothers, Sheo Tahal, Bhairo and Sheo Sahai, The plaintiff, 
Ram Pat, is the only son of Sheo Tahal. The contesting defen- 
dants, who are appellants before this Court, are the sons and 
grandsons of Bhairo. The family of Sheo Sahai is said to be re- 
presented by a single grandson, Sheo Dulare, who was impleaded 


«as a defendant in the court of first instance and is one of the res- 
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poridents before this Court. The plaintiffs case is that he and 
the’ defendants were all members of a joint undivided Hindu 
family and that no separation or partition had ever taken place 
between them, although the plaintiff until recently was earning 
his livelihood abroad. When he returned to his native village 
and claimed enjoyment of his share in the joint property, dis- 
putes broke out between him and the descendants of Bhairo. 
According to the plaintiffs case a deed of agreement was executed 
on August 20th, 1910, by ‘the plaintiff, by Dwarka, son of Bhairo 
and by Sheo Dulare, grandson of Sheo Sahai, by which arbitrators 
were appointed to divide the family property into three equal 
shares. The arbitrators in fact returned an award, dated the 
7th of April, 1911, according to which the plaintiff would have 
received certain property specified by him in list (4) and (ec) 


appended to his plaint. The agreement of the 2oth of August ° 


1910 was, however, defective in law, inasmuch as Dwarka had 
no authority to sign on behalf of his brother and nephew, even 
if it be granted that he had such authority on behalf of himself and 
his own sons and grandson. The plaintiff himself recognised this 
fact and framed his suit in the alternative. He asked the Court either 
to give him possession of certain specified property, in accordance 
with the decision of the arbitrators, orin the alternative to put the 


whole of the property specified i in list (2) appended to the plaint and- 


described as joint property into hotchpot and divide it into three 
equal shares. It is not altogether easy to say precisely what case the 
contesting defendants intended to set up inreply. They admitted 
the correctness of paragraph 2 of the plaint, which recites that the 
plaintiff and the defendants are members of a joint Hindu family, 


and that no formal partition was effected prior to the 7th of April, 


1911. They went on to plead, however, that there had actually been 
a division of the property many years ago lietween Sheo Tahal, Sheo 
Sahai and Bhairo in their life-time.” With regard to the property 
specified in list (a), I understand their contention to’ be that part 
of it was their own self-acquired property, while the other portion 


of it was in the possession of the different members of the family- 


in -accordance with the division effected between. Sheo Tabal, 
Bhairo and Sheo Sahai. Thus they contended that there was no 
joint familf property left capable of partition. The courts below 


have arrived at very different conclusions regarding the facts of the. 
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case, but it is the findings of the learned Subordinate Judge which 
are binding on me in second appeal. He has ineffect found the 
whole of the properties specified in list (a) appended to the plaint 
to be the joint property of the parties and has given the plaintif a 
decree for possession by partition of a one-third share in the whole 
of the said properties, Seeing that the decree is wholly silent as 
to the manner in which this partition is to be effected, and that 
even if it could be interpreted a$ giving the plaintiff a one-third 
share in each single property, there are items in which it will be 
necessary to effect a division by metes and bounds, I can only 
treat the decree of the lower appellate court as a preliminary 
decree for partition, declaring the rights of the, parties, within the 
meaning of Order 20, rule 18 of the Code of Civil Procedure. 

In second appeal to this Court the contesting defendants seek in 
one way or another to disturb the finding arrived at by the lower 
appellate court as to the nature of the property specified in list (a) 
aforesaid and as to the rights of the plaintif therein. In view of 
the admissions contained in the written statement of the contesting 
defendants I do not think that it can be said that the court below 
has mislaid the burden of proof on the defendants regarding the 
division of the property many years prior to the institution 
of the suit. There has been a difference between the two courts 
below regarding the execution of the agreement of the 20th of 
August, 1910, but I must take it from the lower appellate court 
that Dwarka and Sheo Dulare executed this document with know- 
ledge of its contents. It is contended before me that the learned 
Subordinate Judge ‘should not have treated any statement of 
Dwarka’s in this document as binding on the rest of the confésting 
defendants. I do not think it is a case of using the statements in 
adocument as admissions. The fact that Dwarka and Sheo 
Dulare have signed this document, agreeing to a partition and 
recognising the rights of the plaintiff Rampat, was a circumstance 
in the case, a piece of evidence in fact, which the court below was 
entitled to take into consideration when coming to a finding as to 
the truth or otherwise of the contention set up by the defendants, 
I cannot see my way to disturb the finding of fact arrived at by 
tite lower appellate court. 

There remains, however, one point for consideration Which was 
raised for the first time in this Court. The property specified in 
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list (a) appended to the plaint includes, besides certain zamiindari 
property; certain Str and Xhud-kasht lands, certain trees “and 
houses, a cultivatory holding of 10 bighas 7 biswas rented at Rs. 
69-8. The point now taken on behalf of the defendants-appel- 
lants is that.the present suit, in so far asit is a suit for partition 
of this particular item of property, offends against the provisions 
of section 32 of the Agra Tenancy Act and was, therefore, not eiter- 
tainable in either of the courts beléw. The suit as it stands was 
one for partition of the joint family property and was certainly 
maintainable as a whole-in the court in which it was instituted. 
Moreover the plaintiff was bound to bring the whole of the joint 
family property into hotchpot and if he had excluded this cultiva- 
tory holding it would have been made ground of objection and 
might have brought about the dismissal of the suit altogether. Cer- 
tainly the court below cannot, in view of the provisions of section 
32 aforesaid, divide this holding or apportion its rent. All that the 
court has done is to declare that the plaintiffis entitled to a one- 
third share in the sum total of the property specified in list la). 
The court may yet divide the property as a whole into three equal 
shares without dividing the cultivatory holding by metes and 
bounds ; or failing this, it may declare the plaintift’s right to a 
one-third share as was done in the case of Ashig Husain v. 
Asghari’ (1). 

I do not think the decree ofthe lower appellate court can be 
successfully assailed on the ground now taken. I dismiss the 
appeal with costs. 


_.. Defendant appealed. 


Hartbans Sahai, for the appellant. 

Purushottam Das Tandon, for the respondent. 

The judgment of the Court was delivered by 

TUDBALL, J.—The first point taken in this Letters Patent 
appeal is that the decree of the court below which was affirmed by 
this Court is not a decree for partition, In our opinion the decree 
can be read as a preliminary decree for partition. It was so 
interpreted by the learned Judge of this Court, and we have not 
the least doubt that when the case goes back to the court below it 
will act aecordingly. 


(1) [1907] 44 1, J. R,. 809. 
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The next point argued was that amongst the items-of pro- 
perty is an occupancy holding and that under section 32 of the 
Tenancy Act no suit can be brought for the division of an ‘occu- 
pancy holding. This matter is in our opinion also covered by’ the 
judgment of the learned Judge of this Court. : There’ can be no 
doubt that a suit for partition of property can be .brought even 
if the family property includes an occupancy holding.’ It does 
not at all follow that the court must necessarily. sub-divide the 
holding in contravention of the provisions of the Tenancy. Act. 
The Court can either give the occupancy holding to one party, taking 
from that party an equivalent in value, or if it be found impossible 
to do this, the court can leave the occupancy holding undivided 
merely making a declaration that the parties are entitled jointly: to 
the holding. In our ‘opinion’ thére is no force whatever. in., the 
appeal. It is-accordingly. dismissed with costs. | > < +." 

o aoon O OUT Appeal dismissed’ - 


poas . TER 
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MATA PRASAD AND OTHERS (Defendants) 
versus . 


RAM CHARAN SAHU AND OTHERS (Plaintiffs)® 


Res judicata—Benamidar, suit against— Defendant pleads that he 1s benamidar— Decree 
against him as & real owner — Real owner bound—Subsequent suit by real owner. 


A decree against a benamidar is binding on the real owner only when 
the litigation is oarrled on withthe fall knowledge and anthority of the 
latter and he abstaina from coming forward, f 

A decree passed against a benamidar on the express finding that he is 
not a benamidar but the real owner is not binding on the resl owner. Where 

` the defendant in a case protests that he is a benamidar and does not want 
to carry on the litigation brought againat her, thongh not in her capacity 
as a benanidar, but wants the real owners to be brought on the record and 
the plaintiff in that case not only fails to take advantage of the inform- 
ation but joins isgne with the defendant. Ihe decree passed does not bind 
the real owner and a subsequent suit brought by him with respect to the 
matter involved in the previous sult is not barred by res judicata. 

Khub Chand v. Narain, [1881] I. L. R, 3 All, 812; Nand Kishore Lal y. 
dhmad Ata, [1895] I. L R., 18 All.. 69; Yad Ram v. Umrao Singh, [1899] 
LL. R, 21 All, 880; Kanis Fatma v. Waliullah, 11907] T. L. R., 30 AU., 30; 
Gopinath Chowbey v. Bhagwat Prasad, [1884] 1. L. R., 16 Cal, 697, at 705 
referred to; . ' 


APPEAL against the order of Rai Bahadur Srish Chandra 
Basu, Additional Judge of Gorakhpur, reversing a decree of 
_Maulvi Saiyed Hidayat Ali, Officiating Subordinate Judge of 
GorakQpur, 


Suit for possession. 


The facts of the case sufficiently appear from the judgment 
of the court and briefly put they are as follows :—Baijnath and 
Jagannath two brothers were members of a joint Hindu family. 
Baijnath obtained a simple money decree against one Ramjas 
Das on the 17th of June, 1878. In the year 1881 under a deed 
of partition between the brothers, Jagannath also. got a half share 
in the said decree. Both the brothers applied for execution of 
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the said decree and in execution attached the 16 annas of mauza 
Karma on the zoth of September, 1884. On the 27th of July, 
1887, Ramjas Das executed a deed of simple mortgage in respect 
of an 8 anna share of mauza Karma to the defendants first party. 
In the meantime both Jagannath and Baijnath died and on the 
roth of January, 1891, Ramjas Das executed a sale deed in respect 
of a 9 anna 6 pie share for Rs. 9471, in favour of Musammat 
Sheolagna, wife of Jagannath,’ who had also left three sons, Ram 
Charan, Tirbeni and Gauri Shankar. Out of the consideration 
Rs. 127 were paid in cash to the vendor and the balance was 
left with the vendee to pay offthe amount of the decree dated 
the 17th of June, 1878, held by the sons of Jagannath and Baijnath, 
and also the amount of another decree held by the sons of 
Baijnath., Mutation of names was effected in favour of Musam- 
mat Sheolagna. The defendants, first party brought a suit on 
the basis of the mortgage deed, dated the 29th July 1887 against 
Thakur Das, heir of Ramjas Das, the original mortgagor and 
also against Musammat Sheolagna, the purchaser of the 9 anna 9 
pie share. Musammat Sheolagna defended the suit raising all the 
possible pleas, one of them being that she was not the owner 
of the sale deed, dated the 16th of January 1891, that her sons, 
viZ, Ram Charan, Tirbeni and Gauri Shankar were the real owners 
and that they were necessary parties. The Subordinate Judge 
found on the issue, as to who was the real owner, that Musammat 
Sheolagna was the real owner and finding on the other issues 
also in favour of the then plaintiffs, passed a decree in favour of the 
plaintiffs on the 2nd June 1893. In execution ofthat decree a six 
anna share which included a 4 anna share purchased by Musammat 
Sheolagna was sold and purchased by the decree-holders, who 
obtained possession on the 14th of April 1900. On the 16th of 
December 1911, Ram Charan, Tirbeni and Gauri Shankar 
brought the present suit for possession of the 4 anna share of 
mauza Karma against the defendants, first party, on the ground 
that they were the real purchasers of the property under the 
sale deed of the roth of January 1891 and that the decree against 


Musammat Sheolagna which was collusively obtained was not 
Binding on them. 


The Subordinate Judge held that Musammat Sheolagna was 
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the real owner and that even if she was a benamidar the decree 
against her was binding on the real owners (the plaintiffs). 


On appeal the Additional Judge reversed the findings on 
both the issues and remanded the case for trial on the merits. 
Tke defendants first party appealed. : 

S. C. Banerji (with him Jang Bahadur Lal), for the appellants, 
submitted that even on the finding of the Additional Judge that 
the plaintiffs were the real owners and that Musammat Sheolagna 
was merely a denamidar, the decree in the former suit was binding 
on the plaintiffs. It has been consistently held by this and. other 
High Courts that a decree in a suit .brought by the denajntdar 
binds the beneficial owner. 

Nand Kishore v. Ahmad Ata, [1895] L L. R., 18 All, 69; 
Gopi Nath Chowbey v Bhagtcat Prasad, [1884] I. L. E., 16 Oal., 697; 


Shangara v. Krishnan, [1891] I. L. R., 15 Mad., 277; 
Raniji Appaji Kulkarni v. Mahadeo Bapuji Kulkarni, [1897] I. L. R., 22 


Bom., 672. 
It makes no difference if the real owner’s name is disclosed. 
Yad Ram v. Umrao Singh, [1899] 1. L. R., 21 AIl, 384; 
Kanis Fatima, v. Waliullah [1907] I 1. R , 30 AL, 30. 
Gokul Prasad (with him B. E. O'Conor), for the respondent ,was 
not called upon, but he invited the attention of the Court to 
Cira Rao Nanaji v Jovana Rau, [1864] 2 Mad. H. O. Rep., 81. 
The judgment of the Court was delivered by 
RAFIQ, J.—This is an appeal from an order of the learned 
Additional District Judge of Gorakhpur, remanding the case 
under Order 41, Rule 23, Civil Procedure Code. The circumstances 
which led to the making of that order are as follows:—Baijnath 
and Jagannath were two brothers who were members of a joint 
Hindu family. In 1878 a simple money decree was passed in 
favour of Baijnath against one Ramjas. There was a partition 
among the two brothers, Baijnath and Jagannath, in 1881 when 
it was declared that Jagannath had also a share in the decree 
of 1878. Subsequent to the partition among the two brothers 
they applied jointly for the execution of the decree of 1878 
against Ramjas. ` In execution of that decree the entire villąge 
of Karma with some other property was attached on the 20th 
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of September 1884. ` During the continuance of that attachment 
and before the property was brought to sale, Ramjas executed 
a deed of mortgage in respect of 8 annas of village Karma in 
favour of the defendants, Ist party. On the 1oth of January 1891 
while this attachment was still pending Ramjas executed a deed 
of sale in respect of 9 as. 6 pie of village Karma out of 16 annas 
in favour of Musammat Sheolagna, the mother of the sons of 
Jagannath. The consideration of the sale-deed consisted of 
the decretal amount due from Ramjas and Rs. 127 cash. Baij- 
nath and Jagannath had died prior to the execution of the 
sale-deed. Rs. 127 were paid in cash to Ramjas and the 
remainder of the consideration. was left in the hands 
of the vendee for payment of the decree of 1878 and 
another decree which Baijnath alone held against Ramjas. 
In the early part of 1893 the defendants, Ist party, 
brought a suit on foot of their mortgage for recovery of the money 
due on it by sale of the mortgaged property. The suit was 
brought against the son of Ramjas as Ramjas had already died 
and also against Musammat Sheolagna. She resisted the suit 
principally on the ground that she was a Jexamtdar and that the real 
purchasers under the sale-deed of the 1oth of January 1891 were 
her sons who should be brought on the record as defendants in the 
case. This allegation of hers was denied by the defendants, Ist 
party, who were plaintiffs in that case. On their denial an issue 
was framed asto whether Musammat Sheolagna was a denamidar or 
not. The learned Subordinate Judge who tried the case held that she 
was not a Jenastdar and on the merits of the case decreed the claim 
for recovery of the mortgage money by sale of the mortgaged” pro- 
perty. The defendants, Ist party, put their decree into execution 
and 6 annas of village Karma which included admittedly 4 annas 
out of 9 annas 6 pies share conveyed by the deed of the 10th of 
January 1891 were put up to auction and purchased by the plaintiffs 
decree-holders themselves. They obtained possession through court 
on the 14th of April 1900. On the 16th of December 1911 the sons 
of Jagannath, plaintiffs-respondents in the present case sued in 
the court of the Subordinate Judge of Gorakhpur for the recovery 
of possession of 4 annas out of 6 annas sold in execution of the 
decree of the 2nd of June 1893 on the allegation that they were 
the real purchasers under the deed of the roth of January 1891 
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-and were .not bound-by the decree and salè in favour of the de- 
fendants, Ist party, whose mortgage they challenged on: several 
grounds. The defendants in the case objected to the suit on the 
ground among others of res judicata, Thé learned Subordinate 
‘Judge held that the claim was barred by the rule of res judicata 


and dismissed it. On appeal the learned Additional Judge took a’ 


‘different view and held that the rule of res judicata did not apply 
and remanded the case for trial on the merits. The point, there- 
fore, in appeal before us, is whether the claim of the plaintiffs-res- 
pondents is barred by res judicata. It is urged on behalf of the 
appellants that on the admitted statements of the plaintiffs ` res- 
pondents in their plaint their mother Musammat Sheolagna was 
a denainidar for them and if’she was a denamzdar for the plaintiffs- 
respondents a decree passéd against her in that capacity is ‘binding 
upon the plaintiffs also, if the parties in the present litigation’ are 
the same who were parties in the former litigation and the questions 
in issue were the same. In support of this view the learned advocate 
for the, appellants relies on Khub Chand v. Narain (1), Nand Kishore 
Lal v. Ahmad Ata 2), Yad Ram v. Umrao Singh (3) and Kanis 
Fatima v. Wali Ullah (4) We do not think that the rule of 
res judicata is applicable to the circumstances of the ‘present case. 
It appears to us that the rule has been made ‘applicable in cases of 
decrees in favour of or against a denamidar where the real owner 
has allowed the dispute to be fought out between his benamidar 
and a third party and has abstained from coming forward. The 
principle upon which the rule has been applied to cases fought in 
the name,of a benamidar is well expressed in Gopi Nath Choubey 
v, Bhagwat Pershad (5), Where the learned Judges beld that 
“the proper rule is that in the absence of any evidence to the 
contrary it isto be presumed that the ġenaniidar has instituted 
the suit with full authority of the beneficial owner, and if he does 
so, any decision come to in his presence would be as much bind- 
ing upon the real owner as if the suit had been brought by the 
real owner himself”, In other words if the litigation is carried on 
with the full knowledge and authority of the real owner and the 
latter does not wish to come forward he is bound by the decree. 


(1) [1881] I. L. R., 3 All, 812. (2) [1895] I. L.B., 18 AIL, 69. _ 
(8) [1899] I. L. R., 21 All, 380. (4) [1967] 1.L. R., 30 All., 30 
(5) [1884] I D. R., 10 Cnl., 687 at 705, 
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In the present case Musammat Sheolagna protested that she was 
a ġenamidar and she did not want to carry on the litigation which 
the defendants Ist party brought against her though not in her 
capacity as a benamidar, but wanted her sons to be brought on 
the record as defendants in the case. She gave information of 
"the real state of the transaction of the toth of January 1891 tothe 
defendants; rst party, who not only failed to take advantage of 
this information but contradicted it: It cannot, therefore, be said 
that the rule contended for by the learned Advocate for the appel- 
lants is applicable to the circumstances of the present case, 
Moreover the decree against Musammat Sheolagna was not passed 
as a benamidar for her sons but on an express finding that she 
was the real owner and not a denamidar of her sons. The rule, 
therefore, that a decree against the denamidar binds the real 
owner does not hold good in the present case. There is another 
consideration why the plea of res judicata should not be given 
effect to in this case. There were certain defences open to the 
present plaintiffs which were not open to their mother in the suit of 
1893. In fact one of those defences was put forward by Musam- 
mat Sheolagna which formed the subject-matter .of the fourth 
issue. Thelearned Subordinate Judge over-ruled by saying that 
she had no interest in the decree of 1878. We, therefore, hold that 
the rule of res judicata does not bar the present suit and the order 
of the court below is a correct order. The appeal, therefore, fails 
and is dismissed with costs, 


J. B. L. Appeal dismissed. 
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WAHID KHAN AND ANOTHER (Defendants) 
Versus 
ZAINAB (Plaintif),* 
Mohammedan Law —Hanafia law —Divorco— Prescribed formality—Intention of dissolv- 
ing niarriage— Burden of proof—Evidence. 

No special form or formula is preseribed for a divoree under the Hanafia 
Law. The law requires the worda of divorce pronounced by a husband to 

show a clear intention on his part to diasolve the marriage contract. 
Whore witnesses depose that in thelr presence the husband divorced the 
wife it is for the party alleging the invalidity of the divoree to prove by 


cross-examination that the words used were insufficient or incomplete to 
support a valid divoree. 


SECOND APPEAL from a decree of Rai Bahadur Srish Chandra 
Basu, Judge of the Court of Small Causes, exercising the power 
of the Subordinate Judge of Agra, confirming a decree of Babu 
Raja Ram, Munsif. 

Suit for recovery of dower-debt. 


The court of first instance decreed the claim, The lower 
appellate court modified the decree. 

Defendants appealed. 

S. A. Haidar, for the appellants, 


Gokul Prasad, for the respondent. 

The judgment of the Court was delivered by 

RaAFI@ J.—This appeal arises out of a suit brought 
by a Muhammedan widow to recover her dower-debt and 
legal share in the estate of her deceased husband, as also her 
wearing apparel or its value, which she alleged was retained by 
the defendants. The suit was brought against her two step- 
sons called Wahid Khan and Majid Khan. She stated in her 
plaint that she was the, second wife of Mehrab Khan to whom 
she was married some six or seven years ago on a dower of Rs, 
500, and that she lived with him until his death which occurred 
on the 2nd of November, 1910. After his death her two step- 
sons turned her out of the house retaining all her personal goods 
and declining to give her any share in the estate of her deceased 
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husband or to pay her dower-debt. The suit was resisted on 
various grounds. It was urged in defence that the plaintiff was 
not the lawfully married wife of Mehrab Khan, but was his 
mistress and that she herself had taken away articles worth 
Rs. 1000 from the house, when Mehrab Khan died. The 


«property in which she claimed a share was said to be -the 


property of one of the sons of Mehrab’ Khan. The court of 
first instance decreed the elaim in full. On appeal the learned 
Judge modified the decree as regards thé claim to the legal share 
in the landed property. He held that the said property. belonged 
to the defendant Wahid Khan. The defendants have come up 
in second appeal to this Court and the only point urged before 
us is that the plaintiff was not legally married to Mehrab Khan. 
They said that the plaintiff was first married to a man of the 
name of Mahbub Ali who never legally divorced her and there- 
fore she could not be lawfully married to Mehrab Khan. This 
question was agitated in both the lower courts and was found 
against the defendants appellants on the evidence in the case. 
But it is contended that the question was. not purely one of 
fact, but a mixed question of fact and law and can be rajsed 
in second appeal. The argument is that the plaintiff was ad- 
mittedly married to Mahbub Ali, but says that she was 
divorced by him almost immediately after the marriage and 
that some time after the divorce she married Mehrab Khan. 
The evidence of the alleged divorce consists of the state- 
ments of two witnesses who say that in their presence Mahbub 
Ali divorced her. That evidence is not sufficient because the 
witnesses do not say what words were used by Mahbubé@Ali when 
he pronounced the divorce, for unless such words are known # 
cannot be said, whether the divorce was valid.or-not. It was 
for the plaintiff respondent to prove the validity .of the divorce 
in order to succeed in her claim and therefore it was incumbent 
on her to produce evidence with regard to the formula pronounced 
by her first husband Mahbub Ali. We are unable to agree. with 
this contention. The parties to the present. appeal ‘are Sunnis 
and, are governed by the Hanafia Law. No special form: or 


f formula, is prescribed for a divorce under the .Hanafia Law. All: 


that the law requires is to see that the words.of.divosce: pronoun- 
ced bya hushand. shauld show a .clear intention or-his part to: 


oh ees 
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dissolve the contract of marriage. In the present case the two 
witnesses whom the courts below have believed depose that 
in their presence Mahbub, Ali divorced Musammat Zainub, the 
plaintiff respondent. It was for the defendants to cross-examine 
the witnesses as to the words used by the husband when pronounc- 
ing the divorce in order to show that the words used weré 
insufficient and incomplete to support a validdivorce. We think 
that the lower courts were right in’ holding that the divorce of 
the plaintiff by Mahbub Ali was proved. The appeal, therefore, 
fails and is dismissed with costs. 


Appeal dismissed, 


RAMLAL (Plaintif) 
VEFSUS 
KHUNDAT-UN-NISA AND OTHERS (Defendants). ® 
Court-fees—Deficionsy —Eztension of time io make it good—Juduial discretion— 
Appeliaie couri not io interfere 


The Court of firat instance allowed time to the plaintif to make good 
the deficiency in courl-fee and there was nothing to show that the 
court did not exercise a judicial discretion, field that the appellate court 
way net justified in dismissing the suit solely on the ground that full eourt- 
foe wag not paid when the plaint was filed. 

i SECOND APPEAL from a decree of D. R. Lyle Esqr., District 
Judge of Shahjahanpur, reversing a decree of Babu Gokul Prasad, 
Subordinate Judge. 

Suit for recovery of mortgage money. The court of first 


instance decreed the claim. The lower appellate court reversed 
the decree. 


Plaintiff appealed. $ 

Satya Chandra Mukerji, for the appellant. 

Muhammad Ishag, for the respondents, 
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The judgment of the Court was delivered by 


RICHARDS, C. J.—The learned Judge has dismissed this appeal 
holding that the deficiency in court-fees, though made good within the 
time allowed by the court of first instance, does not save the case from 
limitation. He has held that the court of first instance in allowing 
the time to make good the deficiency did not exercise a judicial 
discretion. There is nothing to show that the court of first in- 
stance did not exercise a judicial discretion. Various matters might 
have been brought to the notice of the learned Subordinate Judge 
which might be sufficient to explain why the full fee was not paid. 
Under the circumstances we do not think that the lower appellate 
court was justified in dismissing the suit, solely upon the ground 
that the full court-fee was not paid on the day the plaint was 
filed. With regard to the remarks the learned Judge has made 
about the plaint not having been the original plaint, there is no 
direct finding that this was the case; on the contrary it would 
appear from the learned Judge's order which he has incorporated 
in his judgment that the plaint in this case was not tampered 
with in any way. Under the circumstances we must allow the 
appeal set aside the decree of the court below and remand the 
case to that court with directions to re-admit the appeal under 
its original number and proceed to determine it according to 
law. Costs here and heretofore will be in the discretion of the 
court below, 

Appeal allowed. 
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BIJOY GOPAL MUKERJI AND OTHERS (Plantifs) 
VErSHS 


GIRINDRA NATH MUKERJI AND OTHERS (Defendants). 
Hindu Law—Hindu widow—Alienation—Suit by reversioners to set aside an Tjara 
execuied by a Hindu widow for a term of 60 yoars—Fumily settlement—Evidenco— 
Consent of reversioners — Conduct of plaintifis— Necessity. 

A Hindu widow has power to deal with the family property in case of 
necessity with the consent of the then present reversionors. 

Where an alienation is made with the sanction of the reversioners in 1863 
and the plaintiffs took no objection to it for a longtime held that that 
was evidence of the fact that the arrangement was made in good faith and 
under such cricumstances of necessity as would give it validity. 


In 1863 a Hindu widow executed an Ijara for a term of 60 years in respect 
of her deceased husband’s estate which was then in serious peril. The 
Ijara formed part ofa general family settlement whereby the widow divided 
the family property amongst the then reversioners, reserving to herself 
only a small income as maintenance, and wherein all branches of the family 
shared. One of the reversioners died in 1882 and after the death of the 
widow in 1893 his sons brought this suit to set aside the Ijara:— 

Held that the arrangement of which the Ijara formed a part was in truth 
dictated by the neceasities of the case, and that the choice of the term of 60 
years as the term of the Ijara was made for the benefit of the estate and was 
_ binding c on the reversioners. 

e APPEAL FROM a judgment ena fives decrees of the High Court 
at Calcutta, reversing a judgment and decree of the court of ‘the 
Subordinate Judge of Nuddia. , 

One Chandra Bhusan Mukerji died in i830 leaving him surviv- 
ing his widow Sayamoni Debi as his only heir. Her husband’s 
property which consisted mainly of landed property, was in the 
possession of one of her husband’s relatives, Baman Das 
Mukerji. She therefore commenced in 1844 litigation to establish 
her title as against him and his two brothers, Gouri Prasad and 
Annoda Prasad. This litigation was finally decided in her favour in 
1858 by the Privy Council. See Bomundoss Mookerjeav. Mussaimat 
Tarince , [1858] 7 M. I. A, 169. She was, however, unable to 


Ovik 
1913 
December,8,9 


1914 


February, 2. 
Lorp SHAW, 
LORD 
MOULTON, 
MR. AMERR 
ALI. 


CIVIL 
1914 
Brsoy GorA L 
MUKERJI 
f GiRINDRA 


NATH 
MUKERJI 


712 PRIVY COUNCIL [A. L. J. R. 
obtain possession of all her husband’s lands. In 1863 she gave an 
Ijara for a term of 60 years to Annoda Prasad and Gouri Prasad’s 
son, Saroda Prasad. In 1866 the Ijardars were able to effect a 
compromise with Baman Das, who had been obstructing the 
execution of the decree of the Privy Council and who agreed to 
take from the Ijardars a dar-ijara of one-third of the estate for the 
remainder of the term. Annoda Prasad died in 1882 and was 
succeeded by his four sons, the present appellants. 


_ In 1893 the widow died and thereupon the appellants brought 
the suit to set aside the Ijara and recover possession of four-sevenths 
of the entire estate left by Chandra Bhusan. They alleged that 
they were four out of the seven reversioners of Chandra Bhusan 


and the Ijara executed by his widow was not binding on them. 


The remaining three reversioners along with various persons in- 
terested in the estate were made defendants. The main defences were 
that the suit was barred by limitation and that the Ijara was 
binding on the appellants. 


The Subordinate Judge held, that the suit was not barred by 
limitation and that the Ijara was not binding on the appellants on 
the ground that there was no necessity for the widow granting the 
same, He, therefore, substantially decreed the suit. 


The High Court, however, held that the suit was barred by 
limitation and made a decree dismissing it. But, on appeal, to the 
Privy Council, the decision of the High Court was reversed and 
the case was sent down to be dealt with on its merits. See 
Bijay Gopal Mukarjt v. Krishna Malisht Debi, [1906fL. R., 34 
I. A, 87. On remand the High Court came to the conclusiof 
that the Ijara was a part of a family arrangement which was really 
dictated by the necessities of the case, that fixing the term of 60 
years as the term of the Ijara was for the benefit of the estate, 
and that the appellants were bound by the Ijara. 

‘The plaintiffs appealed. d 

De Gruyther K. C, and Eddis, for the appellants. A Hindu 
widow can alienate only for legal necessity or with the consent 


e of the then present reversioners : 


The Collector of Masulipatam v. Cavaly Vencata Narrainapah, [1861] 8 
M. I. A., 529; Mayne’s Hindu Law, 7th edition pp. 840 & 841. 


vol, ŽIL) Privy conte ne 


The onus to show that there was legal necessity is on the 
respondents, who have failed to discharge it. The High Court has 
decided the case on the grounds of justice, equity and good 
conscience, but the true test is whether there was legal necessity. 
No legal necessity is proved to bind the appellants. Consent of 
the then reversioners merely raises a presumption that the transac- 
tion was a fair one and for legal ņecessity, but tbis presumption 
is rebutable: 


Raj Lukhes Dabea v. Gokool Chunda Chowdhry, [1869] 13 M. I. A., 209 
at p. 228. 


Debi Prasad Chowdhury v. Golap Bhagat. [1913] I. L. R., 40 Cal., 721, 
at p. 781. 
In order to bind the actual reversioners who challenge the 
alienation the consent must be given by their ascendants : 
Bajrangi Singh v. Manokarnika Bakhsh Singh, [1907] L R., 351. A., I. 
However in this case there is no evidence of the appellants’ 
father’s consent, but it is contended that as the Ijara was taken by 
him his consent must be presumed and the appellants are bound 
by his acts, But the appellants are not bound by the acts of their 
father. in a case like the present one: 
Rup Narain v. Mussammat Gopal Del, [1908] L. R., 36 I. A., 103, 
Bahadur Singh v. Mohar Singh, [1901] L R., 291. A., I, 8, 9. 
Even if the so-called arrangement be taken as a family settle- 
ment in the nature of a compromise by the widow of disputed 
claims it is not binding on the appellants: 


Gobind Krishna Narain v Khunni Lal, [1907] I. L. R., 29 All, 487, 
at p. 494. 


An arrangement made by a widow with the reversioner for the 
purpose of the management of the estate, as it is contended here 
to be the case, is not binding on the actual reversioners of her 
deceased husband, who became entitled to the estate when the 
succession opened on her death : 

Behari Lal v. Madkis Lal dhir Gyawal [1891] L R., 191. A., 30. 
In the case of Nobo Kishore Sarma Royv. Hari Nath Sarma Boy, [1834] 
I. L. R., 16 Cal., 1102. 

The widow absolutely conveyed the whole of her estate. 
But here she does not part with any portion of her life-estate 
and consequently that case has no application. In the management 
of her husband’s estate, a widow has the same power as the shebait 
of a temple and it has been held that a shebait cannot give 
a lease which extends beyond his life-time. 

Abhiram Goswami v. Shyama Oharn Nandi, [1909) L. R., 86 T. A., 148. 
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It is therefore submitted that the Ijara is not binding on the 
appellants. Reference was also made to 


Hunuman Prasad v. Mussammat Bahooee Munr i, [1856] 6 M. L A, 398. 


Sir Robert Finlay K. C, and Lowndes, for the respondents, 
were not heard. 


The judgment of their Lordships was delivered by 

LorD MoULTON.—The substantial question in this appeal 
is the validity of an Ijara executed on the 7th September, 1863, 
for,a term of 60 years, by a Hindoo widow, named Sayamoni Debi, 
under circumstances which it will be necessary to refer to in 
some detail. 


~ Sayamoni Debi was the widow of Chandra Bhusan Mukerji. 
Her husband died in 1832 without leaving any issue, making her 
his sole heiress. The property consisted chiefly of landed pro- 
perty of considerable value. 


Sayamoni was a Purdanasheen lady and probably not very 
capable of managing a large estate. She appears to have been 
dispossessed of the property by one of her husband’s relatives, 
Baman Das Mukerji, and was compelled, in 1844, to bring a suit 
against him and his two brothers, Gouri Pershad and Annoda 
Pershad, to recover it. This litigation lasted till 1858, when, on 
appeal to Her Majesty in Council, the rights of Sayamoni to the 
estate of her husband were finally established. But although this 
was the case, it is evident that she did not thereupon obtain pos- 
session of the property. Further difficulties were raised and much 
of the property was threatened with the growth of adverse éights 
in the actual possessors of the land, who refused to pay rent under 
the pretext that the title had not been settled, and seeing that, 
prior to 1858, adverse possession against a widow ranked as 
adverse possession against the reversioners, there can be no doubt 
that the whole estate was in very serious peril. 

While this state of things was still continuing, the Ijara now 
in question was executed by the widow. Although at this distance 
of time it is impossible to ascertain with accuracy all that then 
happened, it is evident that this Ijara was part of a general family 
settlement whereby the widow divided up the family, property 
amongst the various reversioners, reserving to herself only. a com- 
paratively small annual income which may fairly be looked on as 
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representing maintenance. The Ijara itself was granted to Annoda 
Pershad and Saroda Pershad, who was the son of Gouri Pershad 
who had diedin the interval. The third brother, Baman Das 
Mukerji, did not directly take any interest under the Ijara, but in 
October, 1863, a Dar-Ijara was granted to his son of a portion of 
the property, and we find also that a large sum due from him,on 
account of mesne profits was remitted by Sayamoni, so that it is 
clear that all branches of the family, shared in the settlement. 

If the term of the Ijara had been for the life of Sayamoni, no 
question could have arisen such as is now before their Lordships, 
But doubtless from the necessities of the case, in order to facilitate 
the practical settlement of the property so as to obtain its full 
value, the term was made for a fixed period of 60 years. Inasmuch 
as the lady was 42 years of age at the date when the Ijara was 
granted, it is‘evident that all the ‘parties realised that the term 
would extend beyond her life-time, and thus affect the rights of 


the reversioners whomsoever they might happen tobe. So faras — 


the persons are concerned who then represented the reversion, it 
is clear that all this was done with their consent. They all took 
large interests under the arrangement, and have continued to enjoy 
them so long as they lived. 

One of the parties who principally benefited by the Ijara was 
Annoda Pershad, who was one of the actual lessees under the Ijara. 
Hedied in 1882, so that Sayamoni (who died in 1893) survived 
him 11 years. The appellants are four sons of Annoda Pershad, 
and on the death of Sayamoni they became entitled directly to 
share in any family property of which she was the life-tenant, and 
they have brought this action to set aside the Ijara, on the ground 
that it was an unauthorised interference by the widow with the 
reversionary interest which did not belong to her. The court 
below, in a careful and well reasoned judgment, have decided that, 
‘ on the facts of the case, the arrangement of which the Ijara formed 
part was in truth dictated by the necessities of the case, and that 
the choice of the term of 60 years as the term of the Ijara was 
made for the benefit of the estate and did not injure any one, 

Their Lordships agree with this judgment. They are of opi- 
nion that the case depends entirely on the facts, and that it raises 
no new question of law as to the powers ofa Hindoo widow to 
deal with family property in case of necessity with the consent of 
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the then present reversioners, and they are, therefore, of opinion 
that the appeal fails. l 


Counsel for the appellants laboured to show that the so-called 
settlement by which peace for 30 years was brought into the family 
and, in their Lordships’ opinion, the family property was in fact 
sayed, was an outrageous and flagrantly unjust arrangėment forced 
upon a helpless Purdanasheen widow by her influential relations 
in whose hands she was, and that any person either at the time or 
since must have known from its terms that it had been extorted 
by duress or engineered by fraud. Their Lordships are of opinion 
that Counsel entirely overlooked the evidence against this conten- 
tion which is derived from the conduct of his own clients. From 
the year 1882, when Annoda Pershad died to the year 1893 when 
Sayamoni died, they themselves took the benefit of this arrange- 
ment which they now stigmatise as a gross fraud. It is suggested 
on their behalf that they thus made themselves participants in it 
solely because it was profitable so to do. Their Lordships decline 
to believe them to be as unscrupulous as they desire to be consi- 
dered. As against them it isa fair inference from their conduct 
that they believed that the arrangement had been- made in good 
faith, and under such circumstances of necessity as would give it 
validity according to Hindoo Law, and asit has always been a 
feature of Hindoo Law asadministered by this Board to attach 
great weight to the sanction by expectant reversioners of an alie- 
nation of property by a Hindoo woman as affording evidence that 
the alienation was under circumstances which rendered it lawful 
and valid, their Lordsliips in this case consider that the conduct 
of the appellants themselves during those years affords evidence 
upon which the respondents are entitled to rely. 


Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed. The appellants will pay 
the costs, 


Appeal dismissed. 
Sanderson, Adkin, Lee and Eddts, solicitors for the appellants, 
T, L. Wilson & Co., solicitors for the respondents. 

MP. 
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RAJ KISHORE DAS (Petitioner) Cvi 
versus : 1914 
JAINT SINGH AND OTHERS (Opposite parties).* March, 6. 
Hindu widow— Holding life-enate as PONTE EN of estate by grant from sera $ 


Government subsequent to expiry of original mustajiri lease—Efect of such grant 
—Section 51, Transfer of Properiy det (IV of 1882). 

A farming lease of some tracts of waste land in the Kumaon Province 
was granted in 1844 by the Government to T. S. for a period of 26 years, 
The exact terms ofthe lease could not be ascertained but it appeared 
from records that it was the settled and declared policy of the 


Government in the case of such leases to confer proprietary title on the 
lessee at the end of the period of the lease if the Government was satisfied 


with the efforts of the lessee to bring the land under cultivation 


In 1851 T 8. executed a will bequeathing his property to his wife R for 
her life and after her death to his daughter G for her life and the remainder to 
the plaintiff T. S. diedin 1852, and thereafter the land remained in the 
possession of R upto 1871. In that year the Government conferred 
proprietary title on R and she then sold the land to the defendants. After 
the death of R and G, the plaintiff ay remainderman claimed the land. 

Held, that the original lease having expired in 1864, R’s possession after 
that date was in her own personal right and not a3 a legatee of her husband’s 
estate, that the grant by the Government of proprietary rights was 
therefore not an enlargement of the original lease-hold estate, and the 
plaintiff had no claim, = 


Held, also, that if R’s possession upto 1871 had been in her oapacity 
as legatee under the will, the enlargement of the estate must have operated 
as fh enlargement of the estate of her husband for the benefit of the 
e remaindermen under the will ; and in that oaae section 51 of the Transfer 


of Property Act would not have any application, and the defendants would 
not have been entitled to be re-imbursed for the expenses incurred by 


them in making improvements on the land, 

CIVIL MISCELLANEOUS Reference under Rule 17 of the Rules 
and Orders relating to the Kumaon Division, 1894. 

In 1844 a settlement of certain tracts of jungle and waste 
land in the District of Kumaon was made with one Tularam Sah 
for the period of 20 years at an assessment of Rs, 3 a year, by 
means of a farming or mustajri lease granted by the Government’ 


to him, ln 1851 Tularam Sah made a will by which he bequeath- 
æ Civ, Mis. No, 129 of 1913, 
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ed the whole of his property’ to his wife, Musammat Ratni, for 
her life, and after her death to his daughter for her life, and the 
reversion to the temple of Sri Jagannathji. Tularam died in 1852, 
and after his death Musammat Ratni obtained possession of 
his property including the said tracts of land. Her possession 
over these lands continued upto 1871, In that year the Govern- 
ment made a grant to „her of full proprietary rights thereto. 
Soon after the grant Musammat Ratni sold these lands to the 
defendants or their predecessors-in-interest. 

After the death of Musammat Ratni and that of her daughter 
the manager and trustee of the temple of-Sri Jagannathji sued 
as reversionary legatee of the will of Tularam, for recovery of 
possession of these lands from the defendants. He contended 
that Musammat Ratni could not pass to the defendants anything 
more than her life-interest which she had derived`under her 
husband’s will. The defendants pleaded that Musammat Ratni 
was a full owner when she sold the property to them and passed 
to them rights of full ownership. They also raised other pleas, 
one of them being that if the plaintiff was entitled to possession 
he should first pay them compensation for the improvements made 
by them to the estate. The Deputy Commissioner dismissed the 
suit on the ground that Musammat Ratni was the absolute owner 
of the property at the date of the sale by her to the defendants, 
This decision was upheld by the Commissioner on appeal. The 
plaintiff petitioned the Local Government and the Local Govern- 
ment referred the case to the High Court under Rule 17 of the 


Rules and Orders relating to the Kumaon Division. P 


Sunder Lal, for the petitioner (plaintiff) :—The exact terme 
of.the lease granted to Tularam are not available ; but a reference 


‘to the Settlement.Records and other sablicdvons shows that 


the lease was a sort of farming lease (sustayiri) carrying with it 
an understanding that if the Government was satisfied with the 
efforts of the lessee to improve the land, proprietary rights would 
be bestowed on him or on his heirs. 


-This was the settled and declared policy of the Government : 
and in accordance with it proprietary rights were conferred on 
“the mustajars at the Settlement of 1871, so that there were no 
‘mustajars left after that Settlement, 
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o Thus the nucleus of the proprietary rights was.already with 
Tularam, which would ripen in time to full rights of ownership, 
As legatee under his will his widow obtained a life-interest in 
his rights for the residue of the. term ofthe lease, with the prob- 
ability that those rights would ripen into full ownership ; and 
when they did so ripen She continued to hold the enlarged 


estate for her life, with reversion to the other legatees. The: 


enlargement of the estate would enure for the benefit of the estate 
and not for'her own personal benefit. Her estate would continue 
to be a life-estate merely, and she could not confer anything 
more upon the defendants. 


Kashi Prasadv Inda Kunwar, [1908] I. L R., 80 AN., 490; 
Sirvya :Hindu widow’s Estate, p. 113, 


Cases of confiscation and subsequent re-grant of the former 


estate by the Government are analogous ; for example the case of _ 


Baboo Beer Pertab Sahee v Maharajah Rajonder Pertab Sahee, [1867] 12 
M.I A., 13 at pp. 84, 85. 
‘The principle of the following cases is also applicable. 


Pingala Lakshmipathi v. Bommireddipalli, [1907] 1. L: R., B0 Mad., 434., 
Subbaraya Cheliy v. diyaswami diyar, [1908] 1. L. R., 32 Mad., 86. 


If the Government had granted to Musammat Ratni some 
other property she might then become full owner in her own 
individual right. The grant was made of the same land ; and 
it was made to her in, and by virtue of, her capacity as the heir 
of the mustajar Tularam. The grant was made in accordance 
with the policy of the Government to confer the full estate upon 
those who already held the limited interest. 

` Satish Chandra Banerjee, for the opposite party (defendants): — 
Tularam was only a mustajar; he had no proprietary rights. 
The Government might or might not choose to confer such rights 
on him afterwards. It has not been shown that there was any 
guarantee, or that it was an invariable practice to confer full 
rights upon #ustajars. A reference to Government Records and 
Board Circulars shows that mustajiri rights would cease directly. 
on the termination of the term of the mustajivt, and that they. 
were not transferable. No nucleus of proprietary . rights _ had 
vested in Tularam. 


: _ Thus, ‘Tularam had no interest in the land which he could- 


devise by will. The plaintiff has derived no title under the will.. 
And Tularam not having any devisable interest in the property, 
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OiviL Mt. Ratni’s possession was, from the outset, in her own individual e 
1914 capacity and not in the capacity of legatee of Tularam’s estate. 
RAJ KISHORE Even if Tularam could devise or transfer the unexpired re- 
Das mainder of the farming lease the rights of the transferee or legatee 


Jame BiNaH would terminate on the expiry of the term of the lease, in 1864. 
In that year the operation of the will came to an end. After 
that year Mt. Ratni’s possession could in no way be deemed to 
be that of a legatee of her husband’s estate. Sincé 1864, at all 
events, her possession was in her own personal right and capacity ; 
and it was in that right and capacity that she acquired full pro-- 
prietary rights in 1871. She was, therefore, competent to transfer 
absolute rights of ownership to the defendants, ` 


If the legatee continues in possession after the term of the 
original grant has expired, and then acquired full rights he can 
not be said to have acquired the property in his capacity of 
legatee. If during the continuance of the original lease the 
legatee acquires full rights then the matter is different, ‘and the 
doctrine of graft applies. 


Keech v. Sandford, [1726] 2 Wh and T. Eq. Cases, 7th Ed. p 693. 


Where the original estate is not extant there can be no 
engrafting. 


It has been held that if the tenant holds over, the term of 
the original lease is not thereby extended. The fact that Mt. 
Ratni was holding over after expiry of the term of the lease in 
1864 could not extend the lease beyond 1864. 


The rulings cited by the applicant are not applicablg to the 
facts of this case. I rely on the analogy of the case of 


Brij Indar Bahadur v. Ranee Janki Koer, [1877] L. R., 61. A., 1. 

Sunder Lal, in reply :—The holding over fora shorter term 
is in effecta renewal of the original lease for that term, Itis 
by reason of the person being the former tenant that the law 
implies a renewal of the lease. A stranger would not be treated 
in this way. In effect the term of the original mustajiri was 
being extended from year to year since 1864 until the Settlement 

e of 1871. She was holding as a mustajar and it was in that capacity 
that proprietary rights were granted to her. So, doctrine of graft 
applies. ? 
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The judgment of the Court was delivered by one 
TUDBALL, J.—This is a reference under Rule 17 of the Rules 1914 


and Orders relating to the Kumaon Division. The facts of the Rag Kisxonn 
case out of which the reference has arisen are as follows. In‘the pas 
year 1844 one Tula Ram Sah was a Government treasurer at JANT Binon 
Almora. The village of Mauza Nagar, together with its appurf- Tuddal, J. 
enant hamlets called Bajera etc. was lying waste. At the settle- 
` ment of that year a farming lease of the same was offered to Tula 
Ram for a period of twenty years, on payment of a sum of Rs. 3, 
per annum. Tula Ram appears to have been very unwilling to 
accept this generous offer of the Government. The completion 
of the matter was delayed for about two years until in 1846 he 
was finally forced to accept a patta and to execute an agreement, 
In 1851 he executed a will under which he left the whole of his 
estate without specification of its details to his wife for her life 
and on her death to her daughter Musammat Gangotri, for her 
life with reversion to the temple of Jagannath, the trustee of which 
is the plaintiff in the present suit. Tula Ram died in 1852. -His 
widow Musammat Ratni sold all her rights, title and interests in 
the above-named village to the predecessor-in-title of the 
present defendants. They have been in possession since then 
ostensibly as owners. Prior to their purchase the vendees appear 
to have been Khatkars or a class of occupancy tenants in pos- 
session of cultivated lands. Musammat Ratni died but her 
daughter Musammat Gangotri remained alive til] 1904. The 
present suit was brought soon after her death by the trustee of 
the temple-of Jagannath to recover possession from the defendants 
on the Bround that the estate of Musammat Ratni was only one 
° for her life and that the two life-estates having now vanished the 
plaintiff as remainderman under the will was entitled to the 
property and that Musammat Ratni had no power to transfer 
more than her life interest under the will. The defendants met 
the case by pleading that Musammat Ratni on the date of the 
sale was the absolute*owner of the property and had power to 
transfer to them full right of ownership. There was a further 
‘plea that even if the plaintiff was entitled to the estate still 
section 51 of the Transfer of Property Act applied in respect tô 
thése improvements which had been made by the defendants 
and the plaintiff would not be entitled’ to possession unless and 
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until he made good .to, the defendants the expenditure incutred 
by the latter on the said improvements. It was also pleaded 
that the defendants were persons who had a right, at the date of 
the sale, to occupy and cultivate the said lands and even if absolute 
title did not pass to them they have not lost that right. and still 
are entitled to retain actual physical possession as KAatkars. The. 
suit was dismissed by the District Judge who held. that Musam- 
mat Ratni was, at the date of’ the sale, an absolute owner of the 
property. He held that section 51 of the Transfer of Property 
Act would apply even if the widow had only a life interest. He 
also held that the plaintiffs claim to possession was barred by the 
re-emergence of the previous occupancy rights of the defendants. 
This decision was upheld by the Commissioner on appeal and 
the Local Government have referred to us seven points for an 
expression of our opinion. 

The first question and the most important is “was Musammat 
Ratni’s title previous to 1871 based on the will of her husband, 
or on mere possession”. It should be noticed in the beginning 
that the will of Tula Ram Sah makes no special mention of his 
estate in the village now in suit. His exact right -in this village 
is not absolitely clear. There can be no doubt from the settle.’ 
ment record of 1844 that a lease was granted to him, but no copy 
of this lease is forthcoming. It is not to be found on the settle- 
ment record, and his agreement dated the 8th of August 1846 
does not ‘set out the terms and conditions on .which the lease 
had been granted to him. It is clear that the lease was fora 
fixed period which came to an end in 1864. WhetheD hig rights 
as a lessee were transferable or not is by no means clear. A 
reference to the selections of the records of the Government of 
the North Western Provinces, known as Mr. Thomason’s Despatch 
Volume II at pages 202,203 and 204 specially to paragraph 9 on 
page 204, goes to show that a farming tenure such as was granted 
to Tula Ram was not transferable. It shows clearly that such 
a lease, however, terminated on the expiry of the period for which 
it was granted. On behalf of the defendants it is urged that’ 
when Tula Ram died in 1852 the lease came to an end and if 
his widow Musammat Ratni continued to hold the property she 
could not possibly have held gua legatee under the will; but only 
in her own personal right. “It is further urged that even suppos- 
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_ ing that the lease continued to run for its full period and that 
- she held the property during that period qua legatee under the 
will, still the leasehold came to an-end in 1864, that is some 
seven years before 1871, the date of the transfer and that when 


. she continued to hold from 1864 to 1871 she held in her own 
right either as a lessee direct from the Government or as a 


trespasser. In the year 1871 the Government bestowed on her’ 


full proprietary title in’ the estate in dispute. On behalf of the 
defendants it is urged that this is an acquisition of her own and 
_ that she had therefore full power to transfer it by a deed of sale, 
On behalf of the plaintiff it is urged, however, that - Musammat 
Ratni, from the date of her husband’s death upto the year 1871, 
was holding this estate, as a legatee under the will having 
therein only a life estate that while she held in this capacity 
-the estate was enlarged and that the enlargement is one which 
enured to the benefit of the estate and as such must pass over 
to the remainderman. The decision of the point depends on the 
capacity in which Musammat Ratni was holding the village now 
in dispute in 1871, at the time when the Government in pursuance 
ofa general policy of not retaining’ proprietary possession in 
its own hands, béstowed proprietary title on many persons, some 
` of whose claims thereto were vague and some who as farmers 
had’ no claim sat all. As° we have pointed out above it is by no 
means clear on what terms this property was leased to Tula Ram. 
.It seems highly probable. that the ‘rights of: a lessee were not 
transferable. - But it is impossible to come -tọ a definite finding 
in the absence of clear evidence-on. the point. It is however 
„quite clear. that the term of the lease came to an end in 1864 
and it was-then in the option of the:Government to grant a 
fresh lease to any body to, whom it might think: fit to grant-it, 
As a matter of-fact it allowed Musammat Ratni to continue in 
possession and in the year 1871 finding her-to be a person who 
-had apparently brought the village under cultivation -and settled 
tenants on it and therefore a fit person. on whom to bestow pro- 
prietary rights it made a free gift to her. of those rights. The 
state of Tula Ram, whatsoever it may have been in the village 
in dispute, came to an end at least in the year 1864 and in our 
opinion the “possession of Musammat Ratni from that time 
‘onwards was the possession of herself in her ‘own personal | right 
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and not possession of any portion of Tula Ram’s estate under 
the will. This is our answer to the first question. 

The second question is “If her possession upto 1871 was 
based on the will, did the enlargement of her legal estate, by 
settlement proceedings in 1871, operate to alter her title as legatee 
with a life-interest to a title of grantee with absolute interest ? 
“It is quite clear that if her possession upto 1871 was based 
on the will the enlargement of the legal estate could not operate 
to alter the capacity in which she held it. If she held it gua 
legatee under the will the enlargement of the estate must have 
operated as an enlargement of the estate of her husband for 
the benefit of the remainderman under the will. It could not 
in any way create in her a title as a grantee with absolute 
interest. 

The third question is “ What interest in the property in suit 
did the sale-deed by Musammat Ratni in favour of the defen- 
dants operate to transfer? In view of our reply to the first question 
the answer to this question is that the sale-deed operated to 
transfer full proprietary title to the vendees. 

The fourth question is “ Was the Commissioner right in uphold- 
ing the District Judge’s decision, that the right of the plaintiff 
as reversioner under the will to possession was barred by the 
re-emergence of previous occupancy rights of the defendants 
transferees >” It is admitted on behalf of the plaintiff that as 
reversioner under the will he would be entitled only to pro- 
prietary possession and that any occupancy rights previously 
acquired by the defendants could not be affected in amy way 
and they would be entitled to retain actual physical possessiom 
with such occupancy rights; the proprietary title being in the 
plaintiff. Thisin our opinion is correct and our answer to the 
question is that the decision of the Commissioner is correct only 
to the above’extent. 


The fifth question relates to sections 51 of the Transfer of 
Property Act. If the plaintiffs case be a good one and if he 
is entitled to proprietary possession of the property, it is 
equite clear to our minds that section 51 of the Transfer of 
Property Act has no application to the case at all. The de- 
fendants, if the plaintiffs case be a good one, were pérsons who 
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purchased from a widow in possession of the estate either as a 
legatee under her husband’s will or in the ordinary way as a 
Hindu widow, and in. such a case section. 51 of the Act could 
have no application. 

Our reply to the sixth question is that the decision of the 
District Judge.as upheld by the Commissioner was correct of 
two points and.incorrect on the third. 

. As to the relief if any to whith the plaintiff is entitled we 
would hold that the plaintiff is entitled to no relief at all and 
his. suit ought to stand dismissed with costs in all courts. 

B.K.M. f 

Sutit dismissed. 


DURGA PRASAD PANDE AND ANOTHER (Plaintiffs) 
j Versus 


-FATEH BAHADUR SINGH AND OTHERS (Defendanis)* 


Pre-emption -Wajib-ul-arz—Oonjlsoation by Governnient—Custom recorded in subse- 
: quent wajib-ul-arz—ZRelation through female, karibee and khandani. 
i In.a 16 anna maha s four anna share, belonging to two co- sharers, WAs 
=- confiscated by the Government after the mutiny and was awarded to others. 
‘Custom of pre-emption was recorded in the wajib-u- -arges of 1888 and 1860 and 
khewai samima of 1884. Held that the confiscation of the four anna share did 
not affect the custom of pre-emption prevailing in the mahal. 
Where the tajib-ul-ars recorded a preferential right “oft pre-emption in 
favour of karibee and khandani oo-sharers and the pre-emptor, a female 
Hindu, is related to the vendor through a female and fa 12 degrees removed 
from him, held that the pre- emptor is not a karibee and khandani co- “pharer 
of the vendor and hos’ no preferential right. 


FIRST APPEAL from a decree‘of E. E. P. Rose eae: Additional 
Judge of Gorakhpur at Basti. 
Suit for pre-emption - 
The lower court dismissed the claim’ 
Plaintiffs appealed. 
‘ Sunder Lal, for the appellants,” 
i Tej ices Sapru and Jang Bahadur Lal, for the respondents, 
* F, A. No; 256 of 1912 
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The judgment of the Court was delivered by , 

TUDBALL, J.—This and the connected appeal No. 257 of 1912 
arise out of two pre-emption suits brought by rival pre-emptors 
to secure property in the village of Khartam Sarai, which was 
transferred by the defendant, Fateh Bahadur Singh, on the 8th of 
November, 1910, to the seccnd defendant, Pandit Govind Prasad. 

The appellants in the present appeal are the plaintiffs, Durga 
Prasad Pande and Ganga Prasad Pande. Their case is that there 
is a custom of pre-emption prevailing in the village under which 
they havea right to pre-empt the property sold as against the 
vendee, Pandit Govind Prasad, who is an entire stranger to the 
village community. Musammat Adhar Kunwari, the plaintiff 
in the connected suit, is a co-sharer also in the mahal, She also 
pleaded the existence of a custom of pre-emption and claimed 
that she hada right preferential to that of the other plaintiffs, 


'. Durga Prasad and Ganga Prasad. Each set of plaintiffs was made 


a defendant to the other parties’ suit. 


The court below has dismissed the suit of Durga Prasad Pande 
and Ganga Prasad Pande on the ground that though there is a 
custom of pre-emption existing in the village, it is a custom which 
is enforcible only among the co-sharers owning 12 annas out of 16 
annas in the szaha/, That therefore these plaintiffs have no right 
whatever as they own the other 4 anna share and that Musam- 
mat Adhar Kunwari has a right to pre-empt the whole. It came 
toa conclusion as to the true sale consideration and gave Mu. 
sammat Adhar Kunwaria decree for possession conditional on 
the payment of the amount fixed within a certain periods Durga 
Prasad Pande and Ganga Prasad Pande have appealed in both 
cases. The vendee Pandit Govind Prasad has not appealed against 
the decree passed in favour of Musammat Adhar Kunwari. It is 
pleaded on behalf of the present appellants that the finding of the 
court below that a custom of pre-emption does not extend to the 
owners of the 4 annas owned by these two appellants is incorrect ; 
and that the evidence clearly shows that the custom applies to the 
whole village. They accept the amount of consideration found to 
be correct by the court below, and they plead that Musammat 
"Adhar Kunwari has no right to pre-emption in prefergnce to their 
own; but they as co-sharers in the same thok with the vendor 
have a right preferential to her, 
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In the year 1833 whena settlement was made in this village 
the whole village was owned by two branches of a family of 
Kayasthas. In the wajib-ul-a13 drawn up that year in clause 10 
it was clearly set forth that a custom of pre-emption existed in the 
village under which no co-sharer could transfer to an outsider 
without first offering the property to the co-sharers of the village. 
The village consisted of two ¢hoks each of 8 annas. One thok was 
owned by Bhia Chitan Baksh and the other thok (Bakht Rai) by 
other members ot the family, whose property was in the hands of 
mortgagees, Sarabjit Rai and others. At the time of the mutiny, 
owing to rebellion on the part of Banke Behari Lal and another 
(two of the co-sharers owning a 4 anna share in one of the thoks) 
Government confiscated their 4 annas undivided share. The 
wayth-ul-arz of the settlement of 1860 shows that prior to that 
settlement Government had bestowed this confiscated 4 annas 
share upon one Ram Prokash Pande. In that wajib-ul-ars, at the 
commencement, are entered the names of the four co-sharers who 
were members of the Kayastha family but in the opening pream- 
ble there is also mention made of Ram Prokash Pande and the 
fact of the grant to him by the Government. In paragraph 7 the 
co-sharers set forth that “We Kunj Behari, Ram Prokash and 
Bhia Suraj Bali Singh have been appointed lambardars by com- 
mon consent. In paragraph 16 the co-sharers set forth the 
manner in which they collected the rents of the village. In clause 
6is set forth the custom of pre-emption. Under it, ifa co-sharer 
wishes to transfer his share he was bound to offer it first of all 
to the cgsharers of the village before making any such transfer. 
The custom, it would seem, is exactly the same as set forth in the 
wajib-ul-arz of 1833. There cannot be any doubt whatsoever 
that Ram Prokash Pande was a co-sharer at the time of that settle- 
ment and that he was a party to the settlement. 

We next come to what is known as the samima Rkhewat drawn 
up inthe year 1884 (at the last settlement of the district). The 
4 annas which had been granted to Ram Prokash Pande was at 
that time in the hands of his descendants. In clause 2 of the 
samima khewat is set forth a custom of pre-emption giving every 
co-sharer a right to transfer his share subject to the condition thate 
the first right of purchase will vest inone who is a near co-sharer 
and belongs to the family of the vendor; that the next right 
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would vest inthe co-sharer in the patti and thirdly inthe 
co-sharers in other pattis. It will be noticed that this custom 
is an amplification of the simple custom which was set out at the 
two former settlements. It will also be noticed. that it gives a 
prior right to aco-sharer who is a member of the same family as 
the vendor. Atthis settlement the co-parcenary body consisted: 
of the Brahmans who owned a 4 annas share and the Kayasth 
who owned the remaining 12 annas share. The village still con- 
sists of two thoks of 8 annas each. The property which is the 
subject-matter of this- suit is in that 8 anna thok in which the 
Brahmans own a 4 annas share. The share owned by Musammat 
Adhar Kunwari is in the other 8-annas thok in which the vendor 
has no share. The-court below has held and the same plea has 
been maintained before us that by reason of the confiscation of 
the property of Chail Behari Lal and Banke Behari Lal the custom 
of pre-emption which was in existence prior to the confiscation 
no longer applied to the ownership of the 4 anna share, and there- 
fore when the Government granted this property to Ram Prokash 
Pande, Ram Prokash‘had no right of pre-emption whatsoever under 
the custom in any portion of the remaining 12, annas share. In 
the circumstances of the present case we do not think there is any 
force inthis contention. In the year 1860 when Ram Prokash 
was a co-sharer in tlre village the custom was set forthin exactly 
the same manner as it had been inthe year 1833. In the year 
1884 when the custom was again set forth but with considerably 
more detail, the Brahmans were still co-sharers in the village and 
the fact that the prior right of pre-emption was given to the 
co-sharers of the same family is.a strong indication that When that 
suia khewat was dictated by the co-sharers, the latter contem- 
plated that property owned by members of the Brahman family 
ought to be transferred, and should go primarily to another 
member of that family. In the present case the vendor was a 
member of the Kayasth family whose property had never been 
confiscated and whose property was still within the custom. The 
Brahman pre-emptors are co-sharers in the village and they come 
well within the custom as set out inthe wayid-ul-arz, In this 
*view in our opinion the plaintiffs claim as against the vendee, 
who admittedly is an entire stranger, ought to have been decreed 
subject to the right of the rival pre-emptor. 
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In regard to the contest between the rival pre-emptors the 
question is, which, if either of them, has a prior right to pre-empt. 
Ganga Prasad Pande and Durga Prasad Pande are co-sharers 
in the same thok as the vendor. .Musammat Adhar Kunwari as 
noted already is a co-sharer in the other thok. She claims pre- 
ference on the ground that she is both “Xaribi wa khandanit” 
with the vendor. She put forth her own pedigree which is print- 
ed at page 20 of the respondent's book. Assuming it to. te 
correct ; on her own showing she is 12 degrees removed frcm the 
vendor, and such relationship as exists between them is through 
a female, the daughter of Lalji, the son of the common ancestor 
Kesri Singh. As ordinarily understood she could hardly be 
called a kandani, but even assuming that the word has been used 
loosely, it would bs impossible to say that she was karibi being at 
least 12 degrees removed from the vendor. In our opinion she 
has failed to show that she has a preferential right, and as she is 
a co-sharer in another thok her rights are inferior to those of the 
appellants, Durga Prasad and Ganga Prasad. 


The result of the appeal will, therefore, be that the claim of 
Durga Prasad and Ganga Prasad Pande for possession of the 
property sold is decreed conditional on their paying the sum ot 
Rs. 6066-7-0 into court within a period of three months from 
to-day’s date. Ifthey so deposit the money they will recover 
their costs in all courts. On the other hand if they fail to fulfil 
the condition their suit will stand dismissed with costs in all 
courts and in case of their default Musammat Adhar Kunwari 
will hae a further period of one month, from the end of the period 
+ allowed to Ganga Pershad and Durga Pershad within which to 
deposit the sum of Rs. 6200, which sum she had offered to pay 

| to the vendee if she wishes to take the property. If she fails to 
pay within the time -allowed, her suit will stand dismissed with 
costs in‘all courts. If she deposits the amount then she will get 
her costs in the court below from the vendee. 
Decree varied, 
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TUDBALL, J. Penal Code (Act XLV of 1860) seo. 460—Criminal breach of irust— Doubtful whether 
~ transaction a loan or partnershsp —Conviotion. 

In a criminal case the charge must be olearly made out against the 
acoused person before he can be convicted. 

Where in a prosecution for criminal breach of trust it was doubtful 
whether the transaction between the complainant ond the accused amounted 
to a loan or partnership, the accused person should not be convicted for 
Criminal breach of trust. 


CRIMINAL APPEAL from an order of G. O. Byrne Esq., Joint 
Magistrate of Benares. 

Satya Chandra Mukerji, for the appellant. 

A. E. Ryves, (Government Advocate) for the Crown. 

The following judgment was delivered by 

Tudball, J. TUDBALL, J.—The appellant William Cecil Keymar has bea 
convicted of the offence of criminal breach of trust under section 
406 of the Indian Penal Code and sentenced to one day’s imprison- 
ment and a fine of Rs. 250. The offence charged against him 
was in respect of a sum of Rs, 182, which he admittedly received 
from the complainant Mrs. Williams. 

The question which arises for decision is, whether under the 
circumstances of the case the appellant is criminally liablepr-only 
civilly liable. He went to Mrs. Williams and told her that it was, 
possible to purcliase a motor car at an auction sale in Calcutta for a 
certain sum of money, that be was short of money.by a certain 
amount and she agreed to let him have as much as she could, the 
condition being that half the profits of the transaction should be 
paid to her for the use of the money. The idea was, that the car 
should be bought cheap and sold at a higher price. 


If Mrs. Williams was merely asked for a loan, then it is quite 
glear that the appellant could have committed no criminal breach 
of trust with respect to the money. It is an admitted fact that he 
purchased no car, that he put the money into his own pocket 

Or. A. No, 133 of 1914, 
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and applied to other purposes, His case is that she lent the money 
to him. The Magistrate has held that the money was entrusted 
to him for a specific purpose, that is, in other words that Mrs. 
Williams and he entered into partnership for the purpose of 
carrying out the purchase and sale of the car in question that he 
took her share of the capital and instead of attempting to carry 
out the agreement applied the money to other purposes. Mrs. 
William’s evidence as to the transaction leaves the matter ia 
considerable doubt as to whether the transaction was a loan or the 
entering into a partnership between the parties. 


She said, “he told me at my own house that he was going to 
Meckenzie Lyall’s auction and was going to buy a motorcar. He 
said he had not got enough money. He said if I could let him 
have the money he would share the profits with me after the car 
was sold, I said I would give him some money. 


He-led me to suppose that the car was to be had for Rs. 460, 
but as I had-only Rs. 182 and I gave him that. The language of 
Mrs. William’s evidence is perfectly consistent with her meaning 
that the accused asked for a loan and that she gave him a loan on 
condition that he would carry through the transaction and would 
return the money and half thejprofits to her. 


If this was the transaction between the parties then in the eyes 
of the law there was no partnership between them and the ap- 
pellant cannot be said to have been guilty of the criminal breach 
of trust, if he applied the ‘money which he borrowed for one 
purpose, to another purpose. Ina criminal case the charge must 
be clearly'made out against ‘the accused person: before he can be 
convicted.’ In the present case it is extremely doubtful what the 
actual transaction was. The Magistrate ought to have taken 
greater trouble in clearly ascertaining from the witnesses what was 
the exact nature of the transaction between her and the accused, 
I allow the appeal,: set ‘aside, the- conviction and ‘sentence’ and 


direct that the fine, if paid, be refunded. 
Appeat'allowed, 
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Civ SHEO GOPAL AND ANOTHER (/udgment-Debiors) 

1914 i VErSUS 

Apri, 3 NAJIB KHAN (Decree-Holder).* 
BiowaRDs Execution of decreo—Pre-emption— Question of varying the Gecree—Money deposited 
BaNERUJI, J. in court as directed by decree—Parl of money attached and taken out by a creditor 


of plaintif — Deposit rendered insuficieni— Plaintif) musi make good the doficiency— 
Court should nat have allowed payment to areditor until after fina decree w the suit. 
A decree for pre-emption was passed conditional on the plaintiff paying 
into court Rs. 1,000 by a certain date, The plaintiff paid into court 
Rs. 1,600 by the date fixed. A creditor of the plaintiff attached 6 portion, 
namely Rs. 193-4-6, of the money and the court allowed him to take out 
that sum although the plaintiff objected that the money, belonged to 
the vendee to whose credit it was lying in court. This attachment snd 
payment took place after the decree for pre-emption had been set aside 
on appeal and before the plaintiff had filed a second appeal to the High 
Court. Ultimately the original decree was upheld. In execution thereof 
the plaintiff prayed for possession and the vendee objected that the full 


amount of Rs. 1,000 was not in court. 


Held, that the vendee had the elenrest equity to be paid back the full 
amount of money which he had paid for the property to-bis vendor and 
that the plaintiff, who had been benefitted by the payment to his creditor, 
„must make good the deficiency before he could obtain possession. 

Had, also, that it was wrong of the court which granted the attachment 
of the money in court to order its payment out until a fina) decree had 
been made -in the pre-emption suit. Abdus Salam v. Wilayat Ali, (1897) 17 
A. W. N., 31, distinguished “ 

APPEAL UNDER section 10 of the Letters Patent from, 4, judg- 
ment of Mr. Justice’ Tudball, reversing a decree of A. Subona-" 
dier Esq. District Judge of Aligarh who modified a decree of 
Babu Lalta Prasad Jobri, Munsif of Khurja. 

Application for execution of a decree, 

The court of first instance disallowed the objection. The lower 
appellate court modified the decree, : 


The facts were as follows :— 


A suit for pre-emption was decreed and the plaintiff was 
‘directed to pay into court to the credit of the vendee the sum 


of Rs. 1,000 by the 15th March, 1907. The money, was duly 
* L. P. A., No. 84 of 1918, 
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deposited within time. The vendee appealed against the decree 
and the appeal was allowed and the suit dismissed’on 15th June, 
1907, Out of the sum of Rs. 1,000 which was lying in deposit 
in court a sum of Rs, 193-4-6, was attached by a judgment- 
creditor of the plaintiff on 18th July 1907. The plaintiff 
protested that the money was lying in court to the credit of 
the vendee and could not be attached ; but the court overruled 
his objection and allowed the attaching creditor to take out 
the sum of Rs. 193-4-6, on the 17th September 1907. On the 
17th November 1907 the plaintiff appealed to the High Court from 
the decree of the 15th June 1907. The appeal was allowed and 
the case was remanded to the District Judge for decision on the 
merits. The District Judge decided in the plaintiffs favour 
. and on 27th August 1909 passed a decree upholding the decree 
which had been passed by the court of first instance. No 
extention of time was prayed for by the plaintiff and the decree 
did not grant any. 


In execution of this decree the plaintiff decree-holder applied 
to be put in possession of the pre-empted property. The 
judgment-debtor vendee objected that the plaintiff was not 
entitled to possession inasmuch as the whole of the sum of 
Rs. 1,000 was not in court available to the vendee. The court 
executing the decree disallowed this objection and granted 
possession to the decree-holder. On appeal the District Judge 
maintained possession on condition of the decree-holder 
paying into court within a certain time the deficit of Rs. 193-4-6, 
togethey with a further sum of Rs. 100 by way of damages. In 
gecond appeal a Single Judge of the High Court reversed the 
decision of the District Judge (Vide 11 A. L. J. R, 668). The 
judgment-debtor vendee appealed unuer Section 10 of the Letters 
Patent. 

M. L. Agarwala, for the appellant :—The vendee is entitled 
to receive the whole of fhe Rs. 1,000. He cannot be compelled 
to part with the property for any less sum. It was due to no 
fault of his that a portion of the money in déposit was paid out 
to a creditor of the pre-emptor. At the time when the sum of 
Rs. 193-4-6, was attached and paid out there was no pre-emption 
decree extant; the amount deposited was not, at that time, at 
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the disposal of the vendee but of the pre-emptor. The money 
was not then lying at the vendee’s risk, The pre-emptor: was: 
benefitted by -the payment of the sum of Rs. 193-4-6, as it went 
to satisfy a judgment-debt of his ; equity requires that he should: 
make good the deficiency to the vendee. Otherwise, he should 
bé deriving the benefit of the same sum twice. The decree has 
not been complied with as the whole of the sum of Rs. L000 is 
not available tọ the vendee. * 

Binoy Kumar Mukerji, for the respondent :—The - -pre- emptor 
fully complied with the decree by depositing the full amount, 
within the time fixed, to the credit of the vendee. Nothing. more 
was required to be done by the decree. The court .executing 
the decree cannot go behind it and order any further sum to be 
paid now. An execution court cannot vary the decree. The 
decree did not say that the money was not only to be duly deposit- 
ed but thereafter safeguarded by the pre-emptor till it pleased the. 
vendee to take it. The money was deposited to the credit of 
the vendee and if anything happened to it while in the custody 
of the court, and through no fault of the pre-emptor, the vendee 
must suffer the loss resulting from his negligence in not taking 
the money out of court. The court acted wrongly in allowing 
a portion of the money to be attached and taken out by a third 
person before a final decree had been made in the suit. The 
pre-emptor protested against the attachment and did his best 
to safeguard the interests of the vendee, He should not be 
punished for a fault not his own, I rely on the case of 

Abdus Salam .v. Wilayat AU, [1897] 17 A. W. N., 31. 

The judgment of the Court was delivered by r 

RICHARDS, C, J.—This is a Judgment-debtors’ appeal, The’ 
facts are very fully stated in the judgment of the learned Judge 
of this Court, dated the 6th of June 1913. It appears that on | 
the 15th of February, 1907, Najib Khan obtained a decree ina 
pre-emption suit, conditional upon his paying into court the sum 
of Rs, 1000° by the 15th of March 1907., He complied with this 
condition. The vendee however appealed, and on his appeal 
the claim was dismissed on the 15th of June, 1907, On the 
J8th of July, of the same year a creditor of Najib Khan attached 
the Rs, 1000, which was deposited in Court for the payment of - 
the decree which he had against Najib Khan for Rs, 193-4-6, 
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and this sum Was paid to the creditor. Eventually, however, 
the High Court remanded the case to the lower appellate court 
and that court affirmed the decree of the court of first instance ; 
that is to say the decree for pre-emption. The plaintiff Najib 
‘Khan, the decree-holder, after the lapse of some time, applied 
in execution for possession. He was met by the plea that 
the one thousand rupees was not in Court for payment to the 
vendee. The court ‘executing the decree, thereupon, allowed 
the application. The vendee appealed and the lower appellate 
court modified the order of the court of first instance by directing 
that if Najib Khan paid Rs, 193-4-6, together with Rs, 100, 
damages then he might have possession but not otherwise. On 
second appeal to this Court a learned Judge allowed the appeal, 
and restored the order of the court of first instance, 

In our opinion the equity of the case is clearly in favour of 
the vendee being paid the full amount of the consideration for 
his sale which was set aside as the result of the decree in pre- 
emption suit. It was no fault of his that the money was paid out of 
court to the creditor of Najib Khan. Najib Khan clearly benefitted 
by the payment because the debt to one of his creditors was 
satisfied. Of course it was quite wrong of the court which 
granted the attachment of the money in court, to order its payment 
out until a final decree had been made in the pre-emption suit, 
The learned Judge of this Court says, “In the circumstances 
of the case I can see no equity in enforcing the pre-emptor to 
pay a further sum of Rs, 193-4-6, much less the additional fine 
of Rs. 100, which has been imposed by the District Judge.” While 
we agree with our learned colleague about the fine of Rs. 100, 
*we cannot agree with him in what he says about the Rs. 193-4-6, 
‘In the first place it is not paying any “further'sum ” zo the vendee. 
The vendee never received the Rs. 193-4-6, and in the next 
place whatever misfortune Najib Khan may have suffered as the 
result of the order for payment out to the attaching creditor the 
vendee has the clearest equity to be paid back the money which 
he paid for the property to his vendor, which property he is now 
being dispossessed of. As already mentioned the Rs, 193-4-6, went 
to discharge a debt of Najib Khan. The case of Addus Salam v, 


Wilayet Alt Khan (1) has been cited. It is unnecessary for us to 
. [1897] 17 A. W. N. 81. 
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express any opinion upon this case. It is clearly distinguishable 
‘from the present because at the date when the money in that 
case was attached and paid out the pre-emption decree stood 
good and the money was payable to the vendee, In the 
present case when the money was paid over the decree of the 


, court of first instance had been set aside by the District Judge 


and the money, if it belonged to any one, belonged to the 
pre-emptor. We allow the appeal to this extent that we vary 
the decree both of this’ Court and of the lower appellate court 
by directing that the plaintiff Najib Khan shall have -possession 
upon the terms of his paying into court the Sum of Rs. 193-4-6, 
within two months from this date. We direct that the appellants 
do have their costs of both hearings in this Court. Inthe court 
below each party will bear his own costs. 
B. K. M. 
Appeal decreed. 


JAFAR HUSAIN 
VErSUS 


KING-EMPEROR# 


Code of Criminal Procedure (4et V of 1898)sec. 696 —Transfer of case— Circumstances 
giving rise io an apprehension in the mind of the accused. 

In proceedings under sectidn 110 Cr. P. 0. the accused was arrested 
without warrant, an adjournment of the case was refused even on*production 
of medical certificate, his presence was secured under arrest while he was iif, 
he was not, till alate stage, informed of the charge against him and his 
prayer to reserve cross-examination and produce certain documents and 
witnesses was refused. ` 

Held that the above facts did not in any way show bias or prejudice in the 
mind of the court against the accused but taken with the fact of the insti- 
tution of several criminal proceedings against, the applicant prior to the 
present proceedings would be likely to give rise to an apprehenson in the 
mind of the accused that he is not likely to havea fair and impartial trial 
in the court and it fs a good cause for transfering the case from that court. 


‘CRIMINAL MISCELLANEOUS application for transfer of case from 


the file of J. F. Sale Esq., Joint Magistrate of Meerut. 
Cr. Miso. No, 81 of 1914. 
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W. Wallach, and Satya Chandra Mukerji, for the applicant. 
A, E. Ryves, (Government Advocate) for the Crown. 


The following judgment was delivered by 


RAF, J.—This is an application under section 526 of the 
Code of Criminal Procedure praying that the proceedings pending 
against the applicant in the court of the Joint Magistrate of 
Meerut be transferred toa court in, another district. In the affi- 
davit filed on behalf of the applicant the grounds on which the 
transfer is sought are given. It appears from the said affidavit that 
the applicant Jafar Husain is in the service of Agha Saiyad Haidar 
Shah as Mukhtar and that there isa long standing fued between 
his master and one Raghunath Prasad bothof whom are zemin- 
dars of Barout. Ever since 1894 disputes have been going on 
between the servants of the 2 zemindats which have led to legal 
proceedings in court against them. On the 24th of January of this 
year the applicant was arrested by the Circle Inspector without 
any warrant and though two respectable sureties were offered the 
police refused bail. Late at night about 9 P. m. on the 24th of 
January 1914 the applicant was put up before the learned Joint 
Magistrate- who was out in camp at the time. A sum of Rs. 500 
was demanded for bail in cash and a personal bond of Rs. 200 and 
his case was fixed for the 3rdof February 1914. The money was 
at once tendered but was not accepted as there were no means 
in the camp of the Joint Magistrate to keep the money. The 
applicant was directed to take steps to have the money deposited 
in the treasury. Itwas deposited the next day. But the appli- 
cant was not released till the 27th of January, 1914. After his 
release on his way home that day a police constable orally in- 
formed him that his case would be taken up next day. The ap- 
plicant attended court the next day #.¢ on the 28th of January 
1914 and remained there the whole day, but his case was not 
takenup. He was informed that his case would be taken upon 
the 3rd of February 1914. Mr. Abdullah Shah appeared on behalf 
of the applicant and informed the court that his client was too ill 
to attend court, and in support ofhis statement tendered in evi- 
dence a medical certificate signed by the Assistant Civil Surgeon 
of the district. The learned Joint Magistrate would not accept 
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the Assistant Suřgeon’s certificate and directed that a certificate 
of the Civil Surgeon should be tendered the next day in support 
of the statement that Jafar Husain was too ill to attend court. 
On the 4th of February, 1914, a medical certificate signed by an 
European officer of the Indian Medical Service who was at the 
time serving in the 28 Pianeers at Meerut was tendered in evi- 
dence. The certificate was tothe effect that the applicant had 
been examined by the doctof and was found to be incapable of 
attending court that day and fora week to come. It is said that 
no certificate could be obtained from the Civil Surgeon ashe was either 
not present in -the station that day or could not be found. The 
learned Joint Magistrate did not accept the certificate produced 
on behalf of the applicant and issued a warrant of arrest against 
him at once and made it over for service to the police. The 
applicant was accordingly brought to court by the police, and the Joint 
Magistrate and some of the police Inspectors went to the carriage 
in which the applicant was brought and found him really ill, He 
was allowed to return home and was ordered to present himself 
in court on the gth of February 1914 and the hearing of the case 
was fixed for the 1oth of February 1914. During this time nothing 
was said to the applicant about the charge on which he was 
arrested or about which he was going to be put on his trial. On 
the 10th of February 1914 the case was taken up by the learned 
Joint Magistrate and a notice.presumably under section 112 Cr, 
P. C. was read out for the first time to the applicant. That notice 


_ was to the effect that information had been received through 


police that the applicant was a habitual extortioner and was 
therefore called upon to show cause why he should nd€ furnish 
security. In reply to the notice the applicant said that he was’ 
not ready to proceed with the case and wanted an adjournment 
to engage counsel and to prepare his defence. The request of 
the applicant was not acceded to and the evidence for the prose- 
cution was begun at once. Fourteen witnesses for the prosecutien 
were examined that day. The applicant was asked to cross- 
examine them. But he said that he could not do so and would 
like to reserve his cross-examination until he could engage a 
counsel and again asked for an adjournment, The learned Joint 
Magistrate refused the request and ordered the applicant to 


_ put in a list of his witnesses. Jafar Husain produced a list of 
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documents and wimesses the next day. The learned Joint 
Magistrate declined to send for the documents and struck out 
the names of some of the witnesses and asked the applicant 
to deposit a sum of Rs. 100, before any summons could be issued 
for the defence witnesses. When the proceedings against the 
applicant were at this stage he came up to this Court and filed 
the present application. The learned Joint Magistrate has 
submitted an explanation of the facts alleged in the affidavit of 
the applicant. Some of the main allegations made in the 
applicant's affidavit are not denied, It is not denied that the 
applicant was arrested without a warrant that his medical 
certificates were not accepted and a warrant was issued for his 
arrest and production in court on the 4th of February, 1914, that 
the applicant was not informed of the charge until the ioth of 
February, 1914, that his request to reserve cross-examination 
was disallowed, and that his prayer as to the production of 
documents was rejected and the names of some of his wit- 
nesses were struck out and as to the rest a sum of Rs. 100, 
was demanded before summonses could be issued-to them. These 
facts do not in any way show bias or prejudice in the mind of- 
the learned Joint Magistrate against the applicant. But they, 
taken with the fact of-the institution of several criminal proceed- 
ings against the applicant prior to the present proceedings, would 
be likely to give rise to an apprehension in his mind that he is not 
likely to have a fair and impartial trial in the court below. I think 
that under the circumstances of this case it is advisable to make 
an order of transfer. I accordingly allow the application and 
order tat the proceedings now pending against the applicant 
in the court of the learned Joint Magistrate of Meerut be 
transferred to the court of the District Magistrate of Muzaffarnagar 
who will either try the case himself or make it over for trial 
te some other Magistrate subordinate to him. 


Application allowed, 
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RAM NATH (Applicant) 
; Versus 
MUNICIPAL BOARD OF MUTTRA (Opposite, party)* 
Mynioipalities’ Act (I of 1900), sections 87,88 and 147—Disobedience of notice, under 
one section, prosecution under another—Legality of notice to make constructions— 
Constructions after 15 days—Effect of. 
Where a notice is issued by the Board under section 88 but not under 
gection 87, there can be no prosecution under section 87. 
Where a person-applies to the Board for permission to build, and on 
notiee not being taken of that application, he sends a written reminder 
to the Board and after 15 days of the receipt by the Bourd of that reminder 
makes the construction complained of, held that the Board should be taken 
to have sanctioned ‘the construction and there can be no prosecution of 
the applicant under section 87 (5). 
CRIMINAL REVISION from an order of G. R. Dampier Esqr., 
District Magistrate of Muttra. 
Purushottam Das Tandon, for the applicant. 
R. Malcomson, (Assistant Government Advocate), for the Crown, 
The following judgment was delivered by 
BANERJI, J.—This is an application for revision of an order con- 
victing the applicant under section 147 of Act I of 1900, (the Muni- 
cipalities’ Act). The Municipal Board on July 2, 1913, issued -a 
notice to the applicant, Ram Nath, under section 88 of the Act, 
directing him to pull down a chagya. As he did not comply with the 
notice he was prosecuted and the prosecution resulted in his convic- 
tion. He was sentenced to a fine of Rs. 10,andtoa daily fine of 
Rupee. 1. The last portion of the order, about daily fine is clearly 
wrong and a reference has been made by the learned Distrief Magis- 
trate asking this Court to set aside this portion of the Magistrate’s’ 
order. i i 


As regards the conviction two points have been raised, It 
is first contended that a notice under section 88 could only 
be issued requiring a person “to remove or alter a projection or 
structure overhanging, projecting into of encroaching on any 
street ; and that there is no evidence in this case that the chajja 
built by the applicant projects into or overhangs any street or 
drain or sewer or aqueduct. Thisis so and the Magistrate did 
not try the case as a case of breach of an order lawfully issued 

* Or. Rev. No. 247 of 1914. 
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upon notice under section 88. The case was tried as if a notice 
had been issued under sub-section (5), section 87. Asno such 
notice was issued the case could not be tried as one under that 


sub-section. Even if it be assumed that the notice was one under. 


that sub-section, I am of opinion that the conviction cannot be 
supported. It appears that on September 30, 1912, the applicant 
Ram Nath gave notice to the Municipal . Board of Muttra under 
section 87 of the Act, of his intention to make the construction 
complained of. No notice of this was taken by the Municipal 
Board and on November 28, 1912, Ram Nath by a written com- 
munication called the attention of the Board to its omission to 
make an order in respect of his previous application of September 
30, 1912. No order was passed by the Municipal Board within 
15 days of the receipt of this reminder of the 28th November, 1912, 
and it was only on July 2nd, 1913, that the Board moved in the 
matter. Therefore, under sub-section (3) of section 87, the 
Municipal Board should be deemed to have sanctioned the con- 
struction which Ram Nath proposed to make. It is said in the 
judgment of the Magistrate that the construction of the chajya 
took place on November 3, 1912, that is before the expiry of the 
15 days. Butthis finding is based only on a report of the over- 
seer made to the Municipal Board. This report was not admissi- 
ble in evidence. The overseer was not examined in this case 
and Ram Nath does not admit that he made the construction on 
November 3, as alleged. Therefore, there was nothing before the 
Magistrate to justify the conclusion that the construction had 
been made before the Municipal Board could be deemed under 
sub-section (3) of section 87, to have sanctioned the construction, 
On this ground also the conviction is untenable. I allow the 
application and set aside the order of the Magistrate both as 

regards the fine imposed on Ram Nath and the daily fine which 
he was ordered to pay. Any portion of the fines, if paid, must 
be refunded. This also disposes of the reference made by the 


District Magistrate No. 244 of 1914. 
Application allowed. 
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S Versus 
Decomber, 3, - 
9, 10 &19 - BAI SAMRATH. 
1914 Hindu Wil—Consiruciion— Bindu Wals det (XXI of 1870)—Absolute gifi— 
Maroh, 17 Gift over in case of the taker’s death without leaving male issue—Period of 
=i distribution, 
Lord SHAW, . 
LORD A Hindu testator by -his Will, to which the Hindu Wills Act 1876 did 
oe ieee not apply, after devising the whole of his property to his two sons in 
“ALI equal shares, provided that.‘‘ should either of these two sons die without 


having had (leaving) any male issue, the survivor js duly to take the whole 
of the property appertaining to the share of the deceased son who may 


have (leave) no male issue ”. 

Held, that the period to which the gift over referred was the period of 
death of either of the’two sons léaving no male isgue, whenever such death 
should occur, either before or after the death of the testator. 

Held also, that looking to the whole Will, on the death of one of the 
two sons, both of whom survived the testator, leaving no male issue, the 
surviving son took the property appertaining to the share of the deceased 
Bon. O’ Mahoney yY. Burdett, (1874) 7 Eng. & Ir. App. 488; Edwards v. Edwards 
[1852] 15 Beav., 857 ; dilen v. Farthing, Jarman on Wills, 6th Ed. p 2160. 

» referred to, : ; 
APPEAL from a judgment and decree of the High Court at 
‘Bombay, reversing a judgment and decree of the court of the 
District Judge, Surat. ` i 
The question for determination related to the construction of 
a Gujarati Will dated the 20th August, 1899, and made by a Hindu 
resident of Surat named Parvatishankar Durgashanker, father of 
the appellant. The testator after directing that his two sons, 
Shambhuprasad and Chunilal, should divide and take. in equal 
shares the whole of his property detailed in the Will, and after 
giving each of the two said sons a half share of his estate not 
° specifically disposed of by his will, provided that “9. I have 
divided between and given to my two sons Shambhuprasad and 
Chunilal the whole of my property as mentioned above. But 
should either of these, my two sons, die without having had © 


v 
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(leaving) any male issue, the survivor of the said two sons is duly 
to take the whole of the property appertaining to the share of 
the deceased son who may have (leave) no male issue (behind 
him) after undertaking (to defray) the expenses in connection 
with the maintenance of his widow and the maintenance and 
marriage of his minor daughters, But under these circumstances, 
the heirs of my deceased son Surajlal shall not get any right 
whatever.” . 


The testator died on the 4th July 1901 leaving him surviving 
his said two sons. Shambhuprasad then died on the 2nd January 
1903 without leaving any male issue, but leaving him surviving 
a widow, Bai Samrath, the respondent, and two daughters. A 
dispute then arose between the appellant and the respondent as 
to the title to Shambhuprasad’s share of the testator’s property. 
Chunilal instituted the suit praying zéer alta for a declaration 
that he was entitled to one half of the testator’s property, which 
went to Shambhuprasad as his share under the will and which 
was in his (Chunilal’s) possession, and for an injunction restrain- 
ing the respondent from denying his title thereto. 


The Subordinate Judge held that under Clause g of the will 
the appellant was entitled to the relief prayed for. 


On appeal the District Judge affirmed the decision of the 
court below. But on further appeal the High Court dismissed 
the suit with costs holding that the period of distribution contemp- 
lated by the testator was the period of the death and that as 
Shambhuprasad had survived the testator the appellant was not 
entitled to the share of Shambhuprasad. 


* The appellant thereupon appealed to His Majesty in Council. 

De Gruyther K. C., and J. M. Parikh, for the appellant ; 

The Hindu Wills Act, 1870, does not apply to this will and 
therefore the rule of construction in S. 111 of the Indian Succession 
Act, 1865, has no application. The High Court has construed the 
will as if the rule in that, section were applicable. The construc- 
tion put by the High Court amounts to the addition of the words 
“during my lifetime” after the words “should either of these two 
sons die” in clause 9. ; 

_., But the will should be construed according to the natural mean- 
ing of the Words therein without any addition. The construction 
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-of the High Court is supported by 


Edwards v. Edwards, [1852] 15 Beay., 357, 
which is disapproved in | 


O Mahoney v. Burdett, [1874] L. R.,7 Eng.and Ir. Appeals, 888 at 
p. 398, i 


which is in favour of the construction contended for by the appellant, 

ånd not against it as the High Court has held. According to the last 

mentioned case the words “ Should either of these two sons die ” 
mean should either of them “die at any time”, See also 
Ingram y. Soutien, [1874] L. R., 7 Eng. and Ir. Appeals, 408. 

_ A Hindu will must be construed according to the ordinary 


meaning and wishes of the Hindu with respect to the devolution of 
property: i . , + : Sos 

. Radha Prasad Mullick v. Ranimoni Dasi, [1908] L. R., 85 I. A., 118; 

Bhagabati Barmanys v. Kali Charan Singh, [1911] L. R., 381. A., 54, 

at pp 64-5, 

The construction of the High Court defeats the object of the 
will, whereby the testator intends that his property should remain 
in hisown family. Under the judgment of the High Court the 
respondent would take the ordinary Hindu widow’s estate in her 
deceased husband’s share of the testator’s property and after 
her death that share would go absolutely to Shambhu’s daughter: 
Mayne on Hindu Law and Usage, 7th ed pp. 828 and 829. But 
a will must be so construed as to give as far as possible effect 
to the testator’s intention. A Hindu can create an estate of the 
kind in question, that is to say, he can give an absolute estate 
and make it defeasible in the event of the taker’s death without 
male issue : 

Sreemutty Soorajeemony Dossee v. Denobandho Mullick, [1862] 9 Me I. A., 123, 

The whole of the property is in the appellant’s possession and 
and consequently he can only ask fora declaration of his title. 
The District Judge has found that the property in question was 
the self-acquired property of the testator and that finding is 
binding in second appeal on the High Court as well as‘on this 
Board on further appeal : ` 

Musammat Durga Choudhrain v, Jawahir Singh Chowdhri, [1890] L. R., 17 

L A., 122 

Lowndes for the respondent: The rule or construction in 

Section 111 of the Indian Succession Act, 1865, is a good rule, 
and, though the section is not applicable, the rufle should be 
applied. That section is made applicable to certain Hindu Wills 
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by the Hindu Wills Act, 1870, which was not applied to Surat 
as it was not then far advanced, but it is now well advanced 
and the rule should be applied. Jt is a rule of convenience and 
there is no reason why it should not be applied to the whole 
of India. Reference was made to 
Norendra Nath Sircar v. Kamibasini Dasi, [1896] L. R., 23 I. A., 18. ° 

In the case ing M. I. A. 123, the will itself provided that the 
gift over was at the time of the death of the first taker, and con- 
sequently that case does not apply as the facts are not similar. 

The testator makes his two sons ‘heirs’ which word is used 
at the beginning and at the end of the will. He also makes 
them ‘owners’ and therefore they take their respective shares 
absolutely : 

Surajmani v. Radinath Ofha, [1907] L. R., 35 L A., 17. 

The testator gives an absolute estate and then adds a term of 
devolution, but he cannot cut down the absolute estate by such an 
addition : 

Tripurari Pal v, Jagat Tarini Dasi, [1912] L. R., 40 L A., 37. 

Period of vesting and distribution are simultaneous and as the 
period of vesting is the death of the testator, the period of dis- 
tribution is the same. 

Further the construction contended for could not apply in the 
case of moveables, which could not be tied up like immoveables, 
Again the moveables had been given away by the testator in his 
life-time, and therefore they could not be subject to the provision 
of the will. Daughters in Bombay area favoured class as they 
take their fathers property absolutely, there is no presumption 
that tHe testator intended to keep Shambhu's daughter out, Re- 
ference was also made to 

Sromutiy Soorjesmoney Dassoe v. Denobundoo Mullick, [1857] 6 M. I. A., 526, 
Lalubhai v. Mankucarbai, [1876] I. L. R., 2 Bom., 388; 
and Mayne’s Hindu Law, 7th ed., p 829. 

De Gruyther in reply :—The finding, of the District Judge that 
the moveables were not given away by the testator during his 
life time, but were “divided after the testator’s death by the 
two sons between themselves in accordance with the terms of the 
will, is conclusive. Again, there is no distinction in India between 
moveables and immoveables, and if clause g is good in the case 
of immaveable, it is also good in the case of moveables. On the 
construction of the will he further relied on. 
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CIVIL Hunoomanpersad v. Musammat Baboooe Munraj, [1855] 6 M. I. A., 391, 
i914 at p. 411; pe "a : 
Dea Sreomutty Soorjes Moyes Dosses v. Denobundoo Mullick, [1857] 6 M. I. A., 
CHUMILAL 426 at p. 550; 
ParvatTi- a 
SHANKAR Musammat Bhoobun Moyes Debia v. Bam Kishore Acharaj Chowdhry, [1865] 
Ba 10 M. I. A., 279 at 308. 
A 


Sauraru Mayne Hindu Law p 573 ; andJarman on Wills. 6th Ed. at p 1365. 
He distinguished 
Surajmani v. Rabi Nath Ojha, [1907] L. Ra, 25 I. A., 17 at 19; 
where there was no gift over. 


The judgment of their Lordships was delivered by 


Lord Shaw LORD SHAW :—Thbis is an appeal from a decree of the High 
Court of Judicature at Bombay, dated the zoth July, ‘1910, rever- 
sing a decree of the court of the District Judge, Surat, dated 
the 27th August 1908, which had affirmed with modifications 
a decree of the court of the First Class Subordinate Judge, Surat, 
dated the 4th February, 1907. . 

The only question for determination in the appeal relates. to 
the construction of a Will, dated the 2oth August 1899, made by 
a Hindu named Parvatishankar Durgashankar. He was a 
resident of Surat in the Bombay Presidency, and it ‘may be at 
once stated that it was admitted by both parties at their Lord- 
ships’ Bar that the Hindu Wills Act, Chapter 21, of the year 1870, 
did not apply to this case, which falls to be determined not by 
the law operative within the territories subject to the Lieutenant- 
Governor of Bengal or the local limits of the ordinary original 
civil jurisdiction of the High Courts at Madras and Bambay. 
It may’ well be that the sections of that Act upon interpretation ` 
would yield the same result as has been arrived at in the present 
case. But no decision on that topic is given, and the case is 
treated as one applying in the mofussil, and therefore to ‘be 
dealt.with on ordinary legal principles. It must also be stated 
that the various terms employed in the particular will are 
special,and that no general rule can be ‘said to be precisely 
applicable in its construction except that the court must make 
its best endeavour to extract the intention of the testator. 


” Parvatishankar, the testator, died on the 4th July «1901. He 
left surviving him two sons, ShambhuPrasad (who died or thé 2nd 
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January 1903, leaving a widow, the respondent in this appeal, 
and a daughter) and Chunilal, the appellant. A third son of 
Parvatishankar, Surajlal, had predeceased his father, but had left 
one son. Surajlal had separated from his father many years 
previous to his death ; the other sons were in family with him, 


The Will was executed about two years before the testator’s 
death and it purports to dispose of the whole of his property. 
By clause 2 he appointed his two sons executors, heirs and 
owners of the whole. In various other clauses details as to the 
immoveable property are given, and -directions that his sons are to 
divide and take in equal shares the whole of it with certain excep- 
tions, In clause 7 there is a declaration as follows :— 

“ As to the moveable property which I possessed, I have during my life- 
time divided the same between my two sons, Shambhuprasad and Chunilal, 
according to my wishes and have made over the same in their possesgton.’” 

A certain enumeration with directions is also given as to gold 
and silver ornaments in his possession. By Clause 8 the testator 
gives each of his said two sons a half of his estate not specifically 
disposed of by his Will. À 

It is clear upto this point in the Will that the one predominant 
desire of the testator was that his two sons should have his pro- 
perty between them. 

It was in the course of the case, however, found in fact that 
he had not accomplished, or completely accomplished, this desire. 
And the Will accordingly falls to be appealed to as the governing 
instrument in regard to the distribution. 

Thg question of survivorship as between these two sons was 


not dealt with until clause 9 of the Will was reached, and it is 
in the following terms :— 


: “I have divided between and given to my two sons Shambhuprasad and 
Chunilal the whole of my property as mentioned above. But should either of 
these two sons die without having had (leaving) any male issue, the survivor 
of the said two sona is duly to take the whole of the property appertaining to 
the share of the deceased gon who may have (leave) no male issue (behind him) 
after undertaking (to defray) the expenses in connection with the maintenance 
of his widow and the maintenance and marriage of his minor daughters But 
under these eircumstances the heirs of my deceased son Surajlal shall not get 
any right whatever ” i 
Variqus issues were raised in the case, including whether the 


estate in question was self-acquired. This was answered in the 
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affirmative, and that answer is not now disputed. As stated, the 
one question remaining in the case has. reference to the construc- 
tion of clause 9 above quoted. The learned po of the High 
Court of Bombay have held that : — 


“ The period of distribution eontemplated by the testator is elearly the period 
of his death, and under these circumstances the event whieh may interfere with 
that distribution and give rise to the necessity for other arrangements must be 
an event oscurring prior to his death” 


As already mentioned, Shambhuprasad survived the testator. 
And the result of the judgment is that one-half of the property 
now to be disposed of is held to have vested in him a morte 
testatoris and that the whole provision of clause 9 with reference 
to survivorship falls, in the events which have occurred, to the ` 
ground. The effect of the learned Judge's decree is that the 
clause must be read as if the survivorship there provided for was 
limited to survivorship as at the testator’s death. 


Their Lordships are clearly of opinion that this judgment 
cannot be maintained. There is nothing specifically either English 
or Indian in the idea that the Will of a testator must be construed 
on that principle which would enable Courts of Law most fully 
to give effect to the intention expressed by his words. It may 
be that if the words he employs are voces signatae they must be so 
accepted, whatever the suspicion may be as to the testator having 
had that particular view of his own language. But in ordinary 
circumstances ordinary words must bear their ordinary construc 
tion, and the whole Will, that is, the whole of the words em loyed 
by the testator, must be looked at together so as to ee ae 
his whole intention. Furthermore, it is not on this principle 
legitimate to take words which have a general meaning and subject 
them to limitations which the words do not necessarily imply. 
It may be true that there is a body of older cases which would 
watrant a suggestion that the term employed in this Will, namely, 
“should either of these two sons die without having had (leaving) 
any male issue” should be limited to such death occurring before 
the death of the testator himself, but the Will does not say that, 
and it has for many years been a settled principle that words of 
this class, being in general terms, must receive theit jal, and 
not a restricted, meaning. 
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The leading authority on the subject is, of course, O'Mahoney 
v. Burdett (1) and two sentences of Lord Hatherley’s opinion may 
be here repeated. He refers to the duty of the courts always to 
consider carefully the whole Will. 


“and, having regard to all the various clauses contained In it, to see what is 
the full and complete and perfect intention of the testator.” j 


He corrects the case!of Edwards v. Edwards (2) and makes the 
statement of the principle run thus:° 
“ that the period to which the executory devise will be referred will be the period 


of the death of the first taker, unloss there are other oiroumstances and directions 
in the Will which are inconsistent with that supposition,” 


If it did not appear presumptous to say so, one might com- 
ment on the case of O'Mahoney v. Burdett as one which emerged 
through a thicket of technical decisions to a ground of plain and 
pre-eminent good sense. It was also of course, fortified by autho- 
rity, and notably by the case of Alen v. Farthing, the fullest re- 
port of which was given by Mr. Jarman in:his work on “Wills,” 
(6th Ed., p. 2160). 

But so far from the language employed in the present Will 
leaving any serious ambiguity as to the intention of the testator, 
their Lordships are of the opposite opinion. In their view the 
words clearly point to survivorship whenever it should occur. 
When Shambhuprasad, having with his brother Chunilal, survived 
his father, died, leaving a widow and a daughter, the language 
employed to cover such a situation seems exact and clear. 

“ Should either of these two sons,’’ it says, ‘die without having had 
(leaving) any male issue, the survivor . . . is duly to take the whole of the 
property agpertaining to the share of the deceased son who may have (leave) no 
male issue.” 3 i 

And, as if this were not sufficient, the Wi] proceeds to lay upon 
the surviving brother a duty inthe event of that survivorship in 
the following language : 

i after uadertaking (to defray) the expenses m eonnection with the maintenanca 
of his widow and the maintenance and marriage of his minor daughters,” 

It seems to their Lordships that it would be a strained cons- 
truction of a Will in that form (which manifestly contemplates 
death occurring at any time—with the receipt of property by way 
of survivorship—on the one hand, and the duties to be laid upon e 
the survivor at any time, on the other hand) to say that the whole 


: (1) 7 English and Irish Appeals, 388. 
(2) 15 Beav., 367. 
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of these provisions fall to the ground, although Shambhuprasad 


` had in point of fact left no male issue, because he did not die in 


that situation before the testator himself. The testator, in their 
Lordships’ opinion, had clearly in view a much wider and more 
general provision, and they think that the events which have in 
fact occurred, vzz., the survival of the testators by his two sons and 
the death of one of these song leaving a widow and daughters but 
no male issue, are events to which the Wili has operative appli- 
cation, They accordingly do not doubt that Chunilal, the sur- 
viving son, is, as such survivor, entitled to the estate conveyed by 
this clause, and that the correlative obligation resting upon him 
comes into play. 

Their Lordships desire to put on record an admission made by 
Counsel for the appellant to the effect that he had no knowledge 
of any property of the deceased testator in possession of the res- 
pondent, Shambhuprasad’s widow, and that, if the respondent 
came into possession of such property under arrangements made 
in the life-time of her husband with his brother the appellant, the 
present judgment would not be used to disturb such an arrange- 
ment. i 

Their Lordships do not feel themselves able to give effect to 
the argument presented under Section 42 of the Specific Relief Act 
or to interfere with the judgment of the District Judge on this 
question of procedure. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, and that the cause be remitted to the 
High Court in order that upon provision being made an security 
being given to its satisfaction for the maintenance of the respon? 
dent and for the maintenance and marriage expenses of the minor 
daughter a declaration and injunction be given in terms of the 
plaint. In view of the special difficulties in the construction of the 
Will the appellant will pay to the respondent all costs incurred by 
her before this Board and in the courts below. 
Appeal allowed. 
E. Dalgado, Solicitor for the appellant. 

T. L. Wilson & Co., Solicitors for the respondent, 
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MUHAMMAD ABDUL HAMID (Defendant) cae 
VEYSUS e 1914 
HEDAYETUNNISSA BIBI AND OTHERS (Plaintiffs)* April, 13 


Res judicata—Code of Oivil Procedure (dot F Ôf 1908), section 11, Expln. 1V—Plaint ToppanL, J. 
in former suit claimed no reviof against certain proporties—Delendant interested in 
those properties did not appear —Subsequently plaini allowsd to be amended 30 as 
to include those properties— No notice of amendment given to that defendant 

Platutiffz.saed to enforce an annual charge against several] persons and 
soveral properties Two properties, K and G, which were owned by one 
of the defendants, A. H., were not included in the suit. A. H. was served 
with notice of the suit but he did not appear. At n late stage of the suit 
plaintiffs applied for amendment of the plaint so as to include K and G 
in their claim, This was allowed. but no notice thereof was given to A. H. 
A decree under section 88 of the Transfer of Property Act was passed 
as against the properties including K and G. Before the final decree under 
suction 89 was passed, A. H. received notice of the preliminary decree 
under section 88, He raised no objection to the passing of the final decree 
In a subsequent suit to enforce the charge, for certain other years, A. H. 
raised the plea that K and G were not liable under the charge at all. Held, 


that he was not entitled to raise this plea as it was barred by the rule of 
Res judicata. 


SECOND APPEAL from a decree of C. Rustomjee Esq., District 
Judge of Allahabad, confirming a decree of Babu ene Das, 
Subordinate Judge. 


In 1963 the plaintiffs sued to enforce a recurring annual 
charge against certain villages, including the village Godhna but 
hot including the villages Kursand and Gaddupur. The defendant 
Abdul Hamid who was the owner of these three: villages had 
notice of the suit but did not appear to defend it. Some of the 
other defendants raised the plea that the plaintiffs had wrongly 
omitted to sue against certain properties, including Kursand and 
Gaddupur, which were also liable. An issue was framed on this 
point. Three days prior to the judgment in the case the plaintiffs 
applied for permission to amend the plaint by including the 
villages Kursand and .Gaddupur in the list of properties against, 


which the rekef was-sought. No notice of this application was 
: * 8. A. No. 1043 of 1909, 
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Crv1L given to Abdul Hamid. The application was granted and the 

3914 amendment allowed on the day on which judgment was passed. 

Munammap 4 decree under section 88 of the Transfer of Property Act was 

cles passed against the properties including Kursand and Gaddupur. 
AM 


v. Subsequently, after notice to all parties and without any objection 
HEDA TETIN: by Abdul Hamid, a decree under section 89 of the Transfer of 


Bir Property Act was passed against all the villages. 


In 1907 the plaintiffs brought a second suit to enforce the 
charge, in respect of other years, against the same persons or 
their representatives and the same villages including Kursand and 
Gaddupur, In this suit the defendant Abdul Hamid contended 
that Kursand and Gaddupur were not liable under the charge. The 
court of first instance decided on the merits’ against this conten- 
tion. Abdul Hamid appealed and the lower appellate court 
held that the contention was not open to him as the matter was 
Res judicata by reason of the decree in the former suit. Abdul 
Hamid appealed to the High Court. 


Tej Bahadur Sapru, for the appellant :—The matter is not 
Res judicata. In the former suit the plaintiffs did not originally 
seek to enforce the charge against the villages Kursand and Gaddu- 
pur, and Abdul Hamid did not choose to contest the suit so 
far as the liability of village Godhna was concerned. He had 
no notice of the application for amendment of plaint or of the 
amendment and inclusion of the two villages. No opportunity 
was given him of raising any defence with respect to them. So, 
the matter was not one which he could and should have pleaded 
in the former suit. No issue was raised on that point agebetween 
the plaintiffs and Abdul Hamid. The point was raised by some 
other defendants, I rely on the cases of 

Manikbai Jivaraj v. Virchand Rimohzn lra, [1907] 9 Bom, L. R, 1030, 
Tho gamindar of Pitlapuram v. The Proprietors of the Mutta of Kolanka, 
[1878] I. L. R., 2 Mad., 23. 

Pe Rahmatullah, for the respondents :—In the former suit the 
question of the liability of Kursand and Gaddupur was, no doubt, 
in the first instance raised by some of the defendants ; upon 
which an issue was framed and decided. At a later stage, how- 

e ever, the plaintiffs also raised the question and prayed for per- 
mission to amend the plaint by the inclusion of thé two villages 
So, the issue did arise between the plaintiffs and Abdul Hamid. 


ce ae yo 
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The Code of Civil Procedure does not expressly provide for 
notice of amendment of plaint to be given to defendants who have 
already been served with notice of the suit. It is only when 
new defendants are allowed to be added that the Code lays down 
that notice is to be served of the amended plaint. Granting, how- 
ever, that the proceedings were irregular and the decree was 
wrongly passed, still it was a perfectly good decree until 
reversed in some manner provided by law and could operate as 
Res judicata. 

Nathu Ram v. Kalan Das, [194] I. L. R., 26 All., 622, 

Abdul Hamid took no steps to get the decree set aside. He 
was aware of a decree under section 88 having been passed which 
affected the two villages but allowed the decree under section 
89 to be passed without raising any objection. 

- Abdul Hamid had notice of the suit. He chose to remain 
absent. He ought to have known that before the case came to 
a conclusion it might undergo various stages. It was his duty 
to appear and see that at no stage of the case were his interests 
jeopardised. For the proper decision of the case the court thought 
fit to raise certain issues and grant an amendment of the plaint. 


Abdul Hamid can not take advantage of his absence to say 


that he #% not bound by the decision. 
Hukm Chand on Res judicata, p. 233. 


Having had notice of the suit he must be imputed with 
notice of all proceedings therein. If he had attended he certainly 
might and ought to have raised the plea of non-liability of Kursand 
and Geddupur. Wilful non-attendance can not absolve him 
from that duty. 


Tej Bahadur Sapru, in reply :—It is one thing to say that the 
former decree is binding upon the appellant and quite another 
to say that it has the effect of Res judicata. No doubt it is bind- 
ing and final however irregular and wrong it may have been. 
The question is whether it is Res judicata. Can it be said, having 
regard to the actual facts and circumstances of the case, that 
Abdul Hamid might and ought to have raised the plea in the 
former suit? To say that he had notice after the decree was passed, 
that the decree affected the two villages does not alter the 
position, ` 


Givi} 

_ 1914 
MUHAMMAD 
ABDUL 
HAMID 

v. 
HEDAYETUN- 
NISSA 
BıBı 


Tudball, J. 


764 Hran couRt (A. L. J. fi, 
The following judgment was delivered by 


TUDBALL, J.—This appeal arises out of a suit brought by the 
plaintiffs respondents to recover a certain sum of money charged 
upon certain properties, The appellant defendant isa person 
who is the owner of three of the various properties against which 
the plaintiffs have sued. These properties are in the villages 
Godhna, Kursand and Gaddupur. In respectto Kursand and 
Gaddupur this defendant appellant pleaded that they were not 
liable to the charge. The. court of first instance decreed the suit. 
The defendant appealed and the lower appellate court dismissed 
the appeal holding that the point in issue is res judicata. The sole 
point for decision in the present appeal is whether or not this 
point is res judicata. The charge isa recurring charge and the 
present suit is to recover what has fallen due from December, 31, 
1903, to June 30, 1907. Prior to the present suit in the year 1904, 
a similar suit was brought by the plaintiffs to recover the charge 
as against the present defendant and the other defendants to the 
suit. Along with the plaint in the former suit, the plaintiffs filed a 
list B. of those properties against which they sought to enforce the 
charge, In that list was entered the village of Godhna but not 
the villages of Kursand and Gaddupur. The defendant had-notice of 
that suit but he did not appear and defend it. Other defendants, 
however, did and one point which they raised in their written 
statement was that the plaintiffs had omitted tosue as against 
some four villages of which Kursand and Gaddupur were two. An 
issue was framed onthe point. The defence raised was that the 


‘other properties Kursand, Gaddupur etc. were equally able to 


the charge. The suit was decreed on September 9, 1904. One 
September 6, that is three days prior to the decision, the plaintiffs 
filed an application asking the court to allow them to amend list 


.B. attached to the plaint and enter the villages Kursand and 


Gaddupur and also another village. In other words, the plaintiffs 
admitted that the defence on the point was.good and they sought 
to be allowed to enforce their charge as against Gaddupur and 
Kursand. The court ordered notice ofthe application to be given 
to, the. pleader of those defendants who were defending the suit. 
Mohammad Abdul Hamid: not being present and the proceedings 
against him being er parte, no information apparently was given 
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to him of this application. The court decided the suit and deli- 
vered judgment and ordered the plaint to be amended by the 
entry of the two villages Kursand aud Gaddupur in list B. The 
order was formally passed and carried out on the date on which 
judgment was delivered and apparently after delivery of judg- 
ment. The court granted a decree for the recovery of the money 
by sale of the properties entered in list B, including Kursand and 
Gaddupur. The money not having been paid the plaintiffs on 
March 23, 1905 applied for an order absolute under section 89 of 
the Transfer of Property Act. Notice was issued to the defendant 
Abdul Hamid and it was served on him on March 28, 1905. He 
again did not appear, no objections were taken and on May 13, 
1905 the court passed the final decree under section 89 of the 
Transfer of Property Act. When the present suit was brought 
Mohammad Abdul Hamid raised the plea, as I have noted above, 
that the villages of Kursand and Gaddupur were not liable for this 
recurring charge. The question is whether this plea might and 
ought to have been made a ground of defence by him in the former 
suit. It is strongly urged on his behalf that as the former suit was 
originally brought he had no reason to defend it, that the village 
of Godhna was liable to the charge and the plaintiffs did not seek 
to enforce their charge against Kursand and Gaddupur, that the 
order of amendment was passed immediately after judgment had 
been delivered (it was probably passed at the time that the judg- 
ment was delivered) that therefore the appellant had no opportunity 
of raising the point and that, therefore, it cannot now be res 
judicata inthe present suit. It seems to me, however, that after 
the prelfminary decree had been passed and before the final decree 
"in the suit had been made, Mohammad Abdul Hamid received 
clear notice of the preliminary decree which had been passed in 
the case, that when he had knowledge thata preliminary decree 
had been passed as against the villages of Kursand and Gaddupur 
it was open to him to reopen the point either by way of review 
or by way of appeal so as to enable him to put forward his defence, 
that is, the present one which he has put forward in the present 
suit. Instead of that, with full knowledge of the preliminary 
decree he allowed the final decree to be passed against him allow- 
ing the charge to be enforced against Kursand and Gaddupur 
without taking any objection. He at least could have asked the 
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court to review its decision on the ground that he had no notice of 
the amendment. Over and above that, if he had attended to his 
interests properly in the suit of which he had full notice he would 
have (at a very early stage) become aware of the plea taken by his 
co-defendants and also become aware of the change of position 
taken up by the plaintiffs. It is clear that if he could have raised 
the defence in the former suit he ought to have raised it; and in 
my opinion, in view- of the facts stated above, he could have raised 
it in the first suit and most certainly ought to have done so. It is 
too late for him now, in the present suit, to raise the plea after he 
had allowed judgment to go against him in the .former suit. 
Under the circumstances, J must hold that the decision of the court 


below is correct. This is the only point raised in this appeal, It 


therefore fails and is dismissed with costs. l , 
Appeal dismissed. 
B..K. M. 


aa 
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SHEO BABU (Plaintif) ow, 
Versus 1914 
UDIT NARAIN AND ANOTHER (Defendants)* May, 14 


Code of Oivil Procedure (Act V of 1908) Schedule IT Clauses 18 and 88—Agreement ae ea 

to refer to arbitration —Suii filed notusthstanding — Procedure. ; 

Wherea plaintiff, who had agreed to refer to arbitration a disputo 

between himself and the defendants, bronghta snit against the latter in 

respeat of that dispute, the plaintiff's suit should not be dismissed altogether, 

but the court should allow the defendant reasonable opportunity for 

enforcing the agreement and should make an order staying the suit to 

enable him to take necessary.atepa. In case no steps are taken it should 
proceed with the trial of the suit in the ordinary manner, 

SECOND APPEAL from a decree of Rai Bahadur Srish Chandra 
Basu, Judge of the Court of Small Causes, exercising the powers 
of a Subordinate Judge of Allahabad, confirming a decree of 
Babu Sumair Chand, 1st Additional Munsif. 

Suit for. recovery of possession. 


The court of first instance dismissed the claim. - 

The lower appellate court confirmed the decree. 

The plaintiff appealed. 

R. Malcomson, for the appellant. 

Damodar Dass, tor the respondent. 

The following judgment was delivered by 

PIGGOTT, J.—This is a second appeal by a plaintiff whose Piggott, J. 
suit has Been dismissed by both the courts below, on the ground 
that he is debarred from Maintaining it by reason of the fact 
that he is bound by an agreement with the defendants to allow 
the matter in dispute to be settled by arbitration, It is an ad- 
mitted fact that an agreement to refer this matter to arbitration 
was entered into between the parties on the 18th of June 1909, 
and that nothing had béen done by way of enforcing that agree- 
ment when the plaintiff filed the present suit on the 11th of 
August 1911, The suit was brought independently jof the agree- 
ment; that is to say the plaintiff did not ask the court to take 
action in the direction of constituting an arbitration tribunal 

*8. A No. 585 of 1918. 
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in acçordance with the agreement, He gave the agreement the 
go-by altogether, and brought his suit upon his alleged title. 
When the defendants objected on the ground of the agreement, 
one or two objections were taken by the plaintif with respect to 
the same which have been decided against -him by the courts 
below and need not be further considered. I must take it as 
settled that the agreement to refer to arbitration is valid and 
binding on the parties to the present suit. The question, how- 
ever, remains whether, under the law as it now stands, in view 
of the provisions of clauses 18 and 22 of the second schedule to 
the Code of Civil Procedure (Act V of 1908) the order of the 
courts below dismissing the present suit was a right order for 
them to have passed. On this point the appeal must prevail, the 
case should have been dealt under the provisions of clause 18 
aforesaid, which provisions, being new, have apparently been over- 
looked by the courts below. When the defendants objected 
that the plaintiff was bound by an agreement to submit this dis- 
pute to arbitration, the court had to enquire, in the first place, 
whether there was any sufficient reason why the matter should 
not be so referred according to such agreement. This in substance 
appears to have been done, with the result that it was found that 
there was no such reason. The court should -then have enquired 
of the party raising the objection, that is to say of the defendants 
in the present case, whether they were, at the time when the suit 
was instituted, and still remained, ready and- willing to do all 
things necessary to bring the matter to trial before thé arbitration 
tribunal to which the parties. had covenanted to.refer it. If 
satisfied on this point, the order to be passed -should fave been 
one staying the suit so as to give these defendants an opportunity 
of moving the court in the proper manner to take action to bring 
the dispute before an arbitration tribunal properly constituted in 
accordance with the agreement. The intention of the changes 
effected in the law by the enactment of clause 18 of the second 
schedule to the Code of Civil Procedure, and the repeal of a 
portion of section 21 of the Specific Relief Act effected by clause 
22 of the same schedule, appears sufficiently clear.. A. plaintiff 


* in a case like the present is not debarred: from bringing a regular 


suit upon his title. If he does so after having agreed to refer the 
matter to arbitration, the court is bound to allow the party, who 
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pleads this agreement as a bar to the suit, what it considers a 
reasonable opportunity of enforcing the agreement. If that party 
takes proper steps within reasonable time the regular suit will 
remain suspended while the arbitration proceedings continue, 
and if those proceedings eventuate in a decree of the court, the 
suit would naturally be dismissed in the long run upon a finding 
that the matter in issue has been otherwise disposed of between 
the parties. If on the other hand, the defendants, after pleading 
the agreement to refer to arbitration as a bar to the plaintiff's 
suit, themselves neglect to take any action in respect of it within 
such time as the court may prescribe, the presumption will be 
that,though they were ready to obstruct the plaintiff's suit by 
pleading the agreement, they are nevertheless as dissatisfied as 
the plaintiff himself. evidently was with the agreement to refer 
to arbitration, and have no real desire or intention of gettihg that 
agreement enforced. In that case.the court will hold that the 
agreement has become a dead letter, in view of the fact that 
neither party has any desire to enforce it, and it will proceed with 
the trial of the suit in the ordinary manner. I must, therefore, 
accept this appeal, set aside the decrees of botlr the courts below 
and remand the suit tothe court of first instance, with orders 
to re-admit the case to its file of pending cases and to proceed 
with it in accordance with the law as above explained. The costs 


here and hitherto will-abide the event and should be dealt by the ' 


court of first instance in whatever final order it may eventually 
pass disposing of the suit before it. ` : 


‘Appeal decreed. 
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GAYA PRASAD AND OTHERS 
VETSUS 
KING-EMPEROR.* 
Ponal Code (Aci XLV of 1860), section 68—Furfeiture of ‘property — Crimes against 
the State or affecting public safety. 
Section 62 of the Indian Penal Code dealing with forfeiture of property 
‘in respect of certain offenders should generally be applied in cases of crimes 
against the state or affecting the safety of public. 
- CRIMINAL APPEAL from an order of Austin Kendall Esq., 
Sessions Judge of Cawnpore. 
The material facts are sufficiently set out in the Judgment. 
C. Ditlon, C. Ross Alston, Satya Chandra Mukerji and Sital 
Prasad Ghosh for the appellants. 


A. E. Ryves, (Government Advocate), for the Crown. 
The judgment of the Court was delivered by 


Picaorr J.—In this case Gaya Prasad Brahmin, Chadammi 
Lal Mallah, Raja Ram, Brahmin and Nanhe Bhat were tried 
before the Sessions Judge of Cawnpore on a charge under section 
302 Indian Penal Code, in respect of the murder of a woman 
named Musammat Janki Koer and a boy eleven or twelve years of 
age named Durga. They have been found guilty and sentenced to 
death. The Sessions Judge has also, under section 62 Indian Penal 
Code, passed an order of forfeiture in respect of all the property of the 
accused Chadammi Lal. The record is before us for confirmation, 
of the sentences of death and the four accused have all appealed. 
The case has been fully and ably argued on their behalf. The 
evidence on the record is voluminous and the learned Sessions 
Judge has written a careful and elaborate judgment. In dealing 
with the matter we may consider first of all the antecedent 
circumstances of the parties concerned and the evidence of motive. 
Musammat Janki Koer married successively two brothers named 
Kesho and Manna, who were the sons of one Umrai. This 
Wmrai was the son of one Subba Lal, and the accused Chadammi 
Lal is a great grandson of the aforesaid Subba Lal. The evidence 

*Cr, Ap. No. 157 of 1914. 
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on the record shows that Kesho and Manna were co-sharers in 
certain landed property and also that, in consequence of certain 
successful litigation, a sum of Rs. 7000, payable to Kesho and 
Manna in equal shares, was realized and deposited in the court 
of the Subordinate Judge of Cawnpur. From the time of Kesho’s 
death there was illfeeling and litigation between his widow 
Musammat Jankikoer and the other branch of the family, which 
was ‘represented in the first instance by one Lachman, another 
great-grandson of Subba Lal by a different line. Since the death 
of this Lachman the accused Chadammi Lal has acted as the head 
of this branch of the family. The result so far may be 
summed up as follows:—Kesho’s share in the zamindari 
property seems to have been lost to Musammat Janki Koer 
altogether. Manna’s share was in the possession of Chadammi 
Lal, although Manna’s name continued to be recorded as proprie- 
tor, Of the money deposited in court, however, Musammat Janki 
Koer succeeded in securing half (Rs. 3500) as representing the 
share of her first husband Kesho, Lachman seems to have made 
an attempt, several years ago, to secure the other half by getting 
himself appointed guardian of the person and property of Manna 
who was then a little under eighteen years of age. This attempt 
was defeated by Manna’s appearance in court; but shortly after 
this, and before he could himself take steps to secure the money, 
Manna disappeared. The witness Pukhai, who is Musammat 
Janki Koer’s uncle and whose evidence contains most of the facts 
regarding the previous history of the family, seems convinced 
that Manna was in fact murdered by, or at the instigation of, 
Lachm@n or Chadammi Lal. At any rate Musammat Janki 
* Koer’s attempt to recover the remaining Rs. 3,500 was defeated 
by an order of the court that the money would continue in deposit 
until Manna’s death could be proved, or could legally be presum- 
ed by reason of his unexplained absence for a period of seven 
years. This period was drawing to a close at the end of the 
calendar year 1913. The evidence of Pukhai shows that towards 
the close of the year advances were made to Musammat Janki 
Koer on behalf of the accused Chadammi Lal. The accused 
Gaya Prasad, who is the patwari of the village of Karhwa in whieh 
some of the family property is situated, also came forward in the 
matter, apparently as a friend of both parties. We think there 
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is good evidence that this man was trusted by Musammat Janki 
Koer dnd had been of service to her in defeating a previous. 
attempt to get Manna’s name removed from the village papers. 
The position therefore was that, as soon as Manna’s death could 
legally be presumed, Musammat Janki Koer might be expected 
to move in the matter of recovering the 3500 rupees lying in 
deposit in court, and Chadammi Lal might le expected to 
move in the matter of getting Manna’s name removed from the 
village papers and his own possession formally recognised. There 
was therefore clear ground for discussion and compromise; and 
at the same time it is idle for the defence to contend that 
Chadamini Lal had not a strong motive for putting Musammat 
Janki Koer out of his way. As regards the accused Gaya Prasad 
the case for the prosecution is that he had been won over by a 
gift of land by Chadammi Lal. He has effered an explanation 
of this matter in his defence but we are not prepared to say that 
we find it proved. The other two accused, Raja Ram and Nanhe, 
are merely the servants of Chadammi Lal’s. 


[His -Lordship then discussed the evidence in the case and 
the contentions raised on behalf of the appellants and concluded 
as follows.] 


Taking into account Nanhe’s confession, along with the 
evidence on the record, in our opinion the learned Sessions Judge 
has rightly convicted the four appellants of the offence charged, 
The murder had been carefully premeditated and was a singularly 
brutal one. We are not prepared to interfere with the Segrtence, 
except as regards the order of forfeiture of Chadammi Lal’s pro- 
perty passed under section 62 of the Indian Penal Code. It 
seems to us that, that section should ordinarily be applied in 
cases of crimes against the state or affecting the safety of the 
public generally. Moreover, to confirm this order of forfeiture 
would be to punish the innocent members of Chadammi’s family. 
We set aside this portion of the order. For the rest, we dismiss 
the appeals of Gaya Prasad, Chadammi Lal, Raja Ram and 
Nanhe and confirming their conviction and sentences direct 
that the latter be carried out according to law. . 


Appeal allowed in part. 
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KUNJ KISHORE AND OTHERS (Applicants) 
l versus 


W. K. PORTER, OFFICIAL LIQUIDATOR OF THE 
SRI BALDEO MILLS CO. LD. (Oppostte-party)® 
Companies’? det (VI of 1888), section 77—Arucles not valid—Power to borrow conferred 
on tho managing agents—Ratification by the share-holders— Effect of ratificatron— 

Estoppel—Coniract Acl Qx of 1878), section 237, 


The respondent Company registered its iMemotandani of Association 
without the Articles At a subsequent meeting of the Company Articles 
of Association were adopted giving the managing agents power to borrow 
money for the Company, but it turned out that. they were not regular. 
The Company, however, ‘treated them as regular and acted upon them 

: and published them for the information of- the. goneral public. Held 
that the said Articles having neither been- registered along with the 
Memorandum of Association, nor passed in the manner provided by 
law, could not take effect as the Articles of Association so as to roplace 
the general provisions of the Act. But the share-holders, having acted 
upon them for a long time and having put them forward as embodying 
the rules and regulations of the Company, could not set up the invalidity 
of the said Articles. 


.FIRST APPEAL from an ` order of C. E, Guiterman Esq. 
District Judge of Aligarh. f 

“Application by the: Official ‘liquidator. 

The facts are fully set forth in the judgment. The a T 
applie@ to the liquidator to register'them as creditors of the 
Company. The managing agents of the Company acting upon 
invalid Articles of Association executed certain Hundis in 
favour of the appellants. When the Company failed the 
appellants laid claim to their money. The liquidator 
referred the matter” to the prige who decided against the 
“appellants. . 


The applicants appealed. 
Sunderial and Gokul Prasad, for the appellants. 


D. E. CO Conor, for the respondents. 
: Æ F. A, No. 61 of 1913, 
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The judgment of the Court was delivered by 


PIGGOTT, J.—This is one of a series of appeals arising out 
of proceedings in liquidation in respect of a trading company 
known as the “Shri Baldeo Mills, Limited.” In some of these 
appeals there are special circumstances to be considered, so 
that the decision in the present case (first appeal from order 
of No, 61 of 1913) will not necessarily govern the whole series; 
but this appeal raises in a form free from accidental complications 
a single point which is common to all of them, The appellants 
are holders in due course of a number of Bills-of-exchange, or 
Hundis, which purport to be drawn on behalf of the Shri Baldeo 
Mills on themselves, in favour of a firm known as Dip Chand 
Lalji Mall. Their case is that the Shri Baldeo Mills are liable 
to them as principal debtors in respect of these Hundis, for 
which they undoubtedly gave good consideration, and the 
firm of Dip Chand Lalji Mali as sureties. The official liquidator, 
in charge of the affairs of the Shri Baldeo Mills, referred the 
appellant’s claim to the District Judge for a decision, whether 
the company was in fact liable in respect of the same. The 
district Judge has found in the negative, hence this appeal. In 
the court below a number of objections, of what may be described 
as a formal or technical character, were taken to the validity 
of these Hundis ; but these have been decided in favour of the 
appellants. It did not appear to us that the propriety of the 
decision of the court below on this point was very seriously controvert- 
ed on behalf cf the respondent in the course of agreements before 
us, We are content to say that we find ourselves in agyeement 
with the findings recorded by the learned Additional Judge in 
favour of the appellants, and with the reasons for the same 
which he has given in his carefully elaborated judgment. It 
must be remembered in connection with all objections taken 
in respect of the mere form of these documents that the proviso 
embodied in section 1 of the Negotiable Instruments Act (No, 
XXVI of 1881) exempts from the operation of that Act “any 
local usage relating to any instrument in an oriental language.” 
We are satisfied that the Hundis in question, when considered 
in the light of the common usage affecting such documents, 
do purport to be signed by one Keshab Deo as the authorised 
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agent of the Shri Baldeo Miils Limited. The only question 
really in issue before us is whether the said Keshab Deo had valid 
authority, express or implied, to pledge the credit of the Mills 
in this way, and whether the Shri Baldeo Mills Limited are bound 
by his act, by reason of ratification or on some other principle 
of equity. This is the question which the court below has decided 
against the appellants. It has been very fully argued before us, 
and we may say at once that, after allowing all possible 
weight to the arguments which determined the decision of 
the learned Additional Judge, we are not able to concur in that 
decision. 


The Memorandum of Association of the Shri Baldeo Mills 
Limited provided that “Messrs, Dip Chand Lalji Mall of 
Hathras and Messrs. Narain Vishram and Company of Bombay 
shall be the permanent agents of the Company,” and went on 
to confer upon these agents, both jointly and severally, 
“Subject to the general control of the directors for the 
time being of the Company, 
“ment. These extended to the doing of “all such acts 


2 


very wide powers of manage- 


as are nécessary for the carrying on of the business of the 
Company.” : 

Now Keshab Deo was not only the managing director of 
the Shri Baldeo Mills Limited, but he.was also the manager of 
the firm of Dip Chand Lalji Mall. His power to act for and 
on behalf of that firm has never been questioned. What we 
have to determine therefore is whether the firm of Dip Chand 
Lalji MaJl, as permanent agents of the Shri Baldeo Mills Limited, 
had power to pledge the credit of that Company by executing in its 
name the Hundis now in question. The Memorandum of 
Association above referred to was registered without any Articles 
of Association; and it is not denied that the result of this was 
to make the regulations given in Table A appended to the Indian 
Companies Act (No. YI of 1882) operative as the Articles of 
Association of the Company, unless and until these were 
formally altered in accordance with the procedure laid down 


by sections 76 and 77 of the said Act. The regulations in Table, 


A aforesaid do not of course provide for the peculiar case of a 
Company like this Shri Baldeo Mills Limited provided by its 
XII 99 R f 
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Memorandum of Association with two sets of “permanent 
agents ” ; they do not help towards defining or limiting tħe powers 
of those agents in any way. The share-holders of the Shri 
Baldeo Mills Limited did however make an attempt to 
provide themselves: witha complete and appropriate Articles 
of Association. They passed a most elaborate set of Articles of 
Association ata general meeting held on November 7th, 1905, 
and confirmed the same at a subsequent meeting. It was 
not shown to us in argument that these proceedings failed to 
satisfy the requirements of sections 76 and 77 of the Indian 
Companies Act, except in one particular. The subsequent 
general meeting was held more than one month from the date 
of the first meeting at which the Articles of Association were 
passed, It follows that the said Articles, having neither been 
registerea along with the Memorandum of Association, nor 
subsequently passed in the manner provided by law, could not 
take effect as “Articles of Association” so as to replace the 
general provisions of Table A of the Indian Companies Act in 
regulating the affairs of the Shri Baldeo Mills. 


This position was not controverted in argument on behalf 
‘of the appellants. The arguments addressed to us on their 
behalf proceeded along various lines. We were asked to 
consider the provisions of the Memorandum of Association 
in themselves, and the possible effect of the proceedings 
of the meeting of November 7th, 1905, regarded simply 
as resolutions passed by the entire body of share-holders 
empowering certain agents to act for them. Our attention was 
also drawn to various proceedings, both of the directors and of 
the share-holders in general meeting, which we were asked to 
treat as ratifications of the conduct of Dip Chand Lalji Mall in 
raising money on -Hundis for purposes of the Company. We 
do not desire to go into these matters in detail; there was force 
in the arguments addressed to us from auch of these points 
of view, but we prefer to base our decision on a slightly difterent 
ground, The strongest line of argument on behalf of the appel- 
lants was struck when we were asked to consider whether, when 


* all is said and done, the appellants were not fully warranted, by 


the proceedings of the general body of share-holders as well as of 
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the directors of Shri Baldeo Mills Limited, in dealing with Keshab 
Deo as an agent fully empowered to act on behalf of that Company 
in this particular matter. The principle applicable is that laid 
down by section 237 of the Indian Contract Act (IX of 1872). 
The firm of Dip Chand Lalji Mall were admittedly agents of the 
Shri Baldeo Mills Limited for a variety of purposes, It is not 
really necessary for the disposal of this appeal that we should 
record a finding that their authority did extend to pledging the 
credit of the Mills by drawing these Hundis, provided it is clear 
to us that the appellants were induced by the words or conduct 
of the directors and share-holders of the Shri Baldeo Mills to 
believe that such an act was within the scope of the authority 
of the agents of the firm. Now it seems clear to us that the share- 
holders and the directors aforesaid were not aware that the validity 
of the Articles of Association passed at the general meeting of 
November 7th, 1905, was capable of being called in question. 
They invariably treated them as the Articles of Association 
binding on the Company and referred to them as such in a variety 
of proceedings, not only at meetings of the directors but also 
at meetings of the share-holders. They published them for the 
information of the general public as the Articles of Association of 
the Shri Baldeo Mills Limited. In one of the cases befure vs there 
is very specific evidence that parties from whom it was desired to 
raise a loan were referred to these Articles when they desired 
to be satisfied as to the authority of the persons with whom they 
were dealing. We need not labour this point ; we are satisfied that, 
by a long course of conduct, the share-holders of the Shri 
Baldeo Mills Limited did put forward the Articles of Association, 
passed at the general meeting of November 7th, 1905, as embody- 
ing regulations, by which they were prepared to be bound, 
defining the scope and limits of the authority conferred on the 
firm of Dip Chand and Lalji Mall as agents of the Mills. 


The question in issue therefore narrows itself down to this :— 
assuming the regulations adopted at the general meeting of 
November 7th, 1905, to be in this matter binding on the share- 
holders of the Shri Baldeo Mills Limited, would those regulations 
empower thé firm of Dip Chand Lalji Mall, as agents for that 
Company, 'to pledge its credit as was done wren Keshab Deo (as 
manager of Dip Chand Lalji Mall) executed the Hundis in suit. 
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A strenuous attempt was made in argument on behalf of the 
respondent to satisfy us that this question should be answered 
in the negative. The provisions of paragraphs 105,107,108,109,- 
of the regulatiohs in question seem to us sufficiently clear on 
the point, and still more so when considered in the light of the 
evidence as to the proceedings of the Shri Baldeo Mills Limited 
from the date of the incorporation of this Company and its deal- 
ings with the firm of Dip Chand Lalji Mall. The Mills did 
acquire a site, construct buildings and purchase machinery of 
considerable value for the purpose of carrying on its business. 
There are in the hands of the Official Liquidator assets execeeding 
two lakhs of rupees in value, obtained by the sale of these pro- 
perties, The learned Judge of the court below was of opinion 
that the actual cost was considerably in excess of the sum realised 
in liquidation. Now the most striking feature in the history of 
this Company is that the bulk of this expenditure was met out 
of borrowed money, most of it borrowed through the firm of 
Dip Chand, Lalji Mall. The curious system of account keeping 
adopted is explained in the judgment of the learned Additional 
Judge. It is only this system of account keeping which has pre- 
vented the appellants from establishing their claim beyond 
reasonable question by proving that the consideration paid by 
them for the Hundis in suit actually went to the benefit of the 
Shri Baldeo Mills Limited. As a matter of fact it «went into 
_the hands of Dip Chand Lalji Mall, and this firm was continually 
making advances to the Shri Baldeo Mills, for whom they were 
agents. They have filed a claim before the Official Ltquidator 
for over a lakh of rupees. The transaction effected by means of 
the Hundis in suit has been argued before us as in substance a 
borrowing of money for the benefit of the Shri Baldeo Mills 
Limited; it might equally well be regarded as pledging of the 
credit of the Mills to enable the firm of Dip Chand Lalji Mall 
to recoup itself for advances previously made. From either point 
of view, the transaction was one, in our opinion, within the 
ostensible authority of the agency held by Dip Chand Lalji Mall 
under the resolutions passed at the general meeting of November 
"zih, 1905. The appellants paid money for these Hundis in the 
belief that the agents held a valid: authority urider these regula- 
tions. We hold that, whether or not this belief was well- 
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founded, it was induced by the conduct of the share-holders of 
the Shri Baldeo Mills Limited, and that the latter cannot 
now repudiate the authority of their agents. 

We, therefore, set aside the order of the court below and 
_ allow the appellants’ claim. The latter will get their costs, including 
in this Court fees on the higher scale. 
a f Appeal decreed. 


. 





:ERANK HAY AND ANOTHER (Defendants) 
; VErSUsS 
RAFIUDDIN (Plaintif )* 
Burden of proof— Redsuption suit ~Subsisting mortgage—Onus on plaintif. 

Ina suit for redemption it is for the plaintiff to prove that he has a 
subsisting title and right to redeem. Where a suit was brought for 
redemption of a mortgage found to be in existence almost 60 years 
before the institution of the suit andthe defendant pleaded limitation, 
held, that it was not for him to prove that the mortgage was really anterior 
in date to the year in which it was found to be in existence. Sheo Prasad v. 
Lalit Kuer, [1896] I. L. R., 18 All., 403, Lalla Debi Prasad~¥. Behareelal, 3 
N.W. P.H C R., 33, Bala v Shiva, [1903] I. LÅR. 327 Bom, 271, 
referred to. 

FIRST APPEAL from an order of Babu Khirod Gopal Banerji, 
Officiating Subordinate Judge of Budaun. 

- Suit for redemption. The court of first instance dismissed the 
suit as barred by limitation. The lower appellate court reversed 
the decree. Defendants appealed. 

B. E. O'Conor, D. R. Sawhny and Sital Prasad Ghosh for 
the appellants. 

S. A. Haidar, for the respondent. 

The judgment of the Court was delivered by 

PiGaoTT, J.—This is a first appeal from &h order of remand. 
The plaintiff claimed to redeem a mortgage alleged to have 
been executed in or about the year 1856 A. D. On the pleadings, 
the court of first instance framèd a number of issues, the first 
of which was, “is the suit within time.” In considering this 
issue the learned Munsif began by rightly remarking that, 
in a suit for redemption, the plaintiff must prove that she 
has a subsisting right to redeem. He then went on to consider the 

° : * F. A. F. O. No. 212 of 1913. 
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CIV evidence and expressed himself as satisfied that there was no 
1914 mortgage in the year 1856, that the mortgage under which 
Franx Hay the defendants were in possession existed certainly in the year 
tee ae 1853 A. D. and that there were grounds for presuming that it 
= had been in existence a number of years prior to that. On this 


SWR Á he held that the suit was barred by time and dismissed it 
: accordingly. The court of first appeal has considered the 
evidence which was before the first court, and has recorded a 
finding that there was a mortgage of the year 1853 which the 

plaintiff is entitled to redeem. Having therefore reversed the. 
finding of the first court on the issue of limitation the Subordinate 
Judge has remanded the suit to the court of first instance for 
trial on the remaining issues. The appeal before us is by the 
defendants against this order of remand. It is contended, in 
the first place, that the lower appellate court, having concurred 
in the finding of the court of first instance that there was no 
mortgage of the year 1856 should on that finding have dismissed 
the plaintiffs suit. For this proposition of law reliance is placed 
c upon a decision of this Court in Shed Prasad v. Lalit Kuar 
(1). It would ‘certainly be exceedingly difficult to distinguish 
this case on the facts from the reported case above referred 
to. On behalf of the respondent we were asked to consider 
the question of law in the light of an old ruling in Lala Datbee 
Prasad v. Beharee Lal and others (2), and also that the law 
on this point has been laid down somewhat differently by the 
Bombay High Court in a number of cases, of which it is sufficient 
to refer to Bala v. Shiva (3). We think it expedient, hefvever, 

to pass on to consider the second point on which the decision of ° 
the lower appellate court is challenged. The plea as taken in the 
memorandum of appeal is that there was no mortgage granted 
in the year 1853, and on the plea thus taken it has been 
contended on behalf of the respondent that it is an appeal 
against a finding of fact recorded by the Jower appellate court, 
which is binding on us in dealing with a first appeal from order. 
It seems to us however that the finding of the learned Sub- 
ordinate Judge as to the execution of a mortgage in the year 
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1853 is one which rests upon no evidence. We are not even 
certain that the learned Subordinate Judge really intended to 
find this. What he relies on is a copy of an extract from a 
settlement record of the year 1853, in which one Saiyad Mu- 
hammad Husain Khan is shown to be in possession as mortgagee 
of the shares of Azimuddin and Fatehuddin. The defendants 
in this case are admittedly the successors-in-interest of Saiyad 
Muhammad Husain Khan, whose rights were transferred at 
an auction sale held in 1888. The plaintiff claims to be the 
successor-in-title of Azimuddin. Now what the learned Sub- 
ordinate Judge really says is that this paper proves to his mind, 
that a mortgage, which the plaintiff has a right to redeem as 
against the defendants, was iri existence in the year 1853 A. D. 
The present suit was brought in the month of April 1912, and 
is therefore just within time from any date in the year 1853. 
From these facts the learned Subordinate Judge concludes 


_ that it was for the defendants to show that their mortgage was 


really anterior in date to the year 1853 A. D. We cannot accept 
this proposition of law. lt is contrary to the general principle 
that the plaintiff in a suit for redemption must prove a 
subsisting title. It is contrary also to the principles of law 
laid down in all the rulings on the subject to which our attention 
has been called in the course of the arguments, whether on 
behalf of the appellants or on behalf of the respondent. On the 
evidence before him:the learned Subordinate Judge had no 


- materials for concluding that any mortgage was actually granted 


in the year 1853 A. D., and as we have already remarked, we 
are notesatisfied that he intended to find this. His decision is 
really based upon his remarks regarding the shifting of the 
burden of proof, which we have already dissented from. We 
may remark in conclusion that there is no question raised by 
the pleadings, or by the evidence on the record, of any extension 
of the period of limitation on the basis of any written admission 
signed by the present defendants or by their predecessors- 
in-title. We must: therefore accept this appeal. We set aside 
the order of the lower appellate court and restore the decree 
of the court of first instance dismissing the plaintiffs suit. The 
defendants-will get their costs throughout. 

4 Appeal allowed. 
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SAADAT HUSAIN AND ANOTHER (Opposite party ) 
CIVIL 


i Versus 
1914 SALIMUNNISSA. (Applicant).* 
May, 18 Mohammedan Law —Shia School—Guardianship of a minor girl—Father and iaternal 
Basia, J. grandmother. 
Piagorr, J. The maternal grandmother of a Shia Mohammedan child is not entitled to 


its guardianship in the life-time of the father. The right to the gnardian- 
ship of sucha child after the death of its mother passes to the father 
and after him to the maternal grandmother and other ascendants. 


First APPEAL from an order of Syed Mohammad. Ali Esq, 
District Judge of Moradabad. 

The material facts were as below :— 

One Jamila died leaving a minor girl. Jamila’s mother applied 
to be appointed guardian of the person of the minor girl. The 
grandfather and the father of the child opposed the application 
and in appeal to the High Court the father set up his right 
to be appointed guardian. The court below allowed the application 
of the grandmother. 

> Objectors appealed. 

Agha Haidar, for the appellants, submitted that the: court 
below was wrong in applying the Sunni Law to the parties, 
who were Shias. The Shia law differs from the Sunni, law and 

-among. the Shias in the absence of the mother the father is the 
proper. guardian. Failing him come the grandmother and other 
ascendants. ; 

Baillie’s Imamia Law. e’ 
Amir Ali Vol. 2 page 294 (ed 3), 
Tyabjeo’s Mohammedan Law, sec. 242 

Shaàafi-uz-saman, for the respondents, submitted that although 
among the Shias the father has a preferential right in this 
case he did not apply to be appointed guardian and it was 
only in this Court that he set up his preferential right. The 
court has to look to all the circumstances of the case- when 
appointing a guardian for a Mohammedan child. 

Wison, page 195. 
e The grandmother only wanted to be appointed guardian of 
the person of the girl and not of her property. She wit] maintain 
F. A. F. O. 35 of 1914, j 
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the child with her own money and it is for the welfare of the 
minor to appoint the lady as her guardian. The father is a 
young man of 25 and may marry again. 

The judgment of the Court was delivered by 


RAFIQ, J.—The point raised in this appeal relates to the 
guardianship of a minor Shza girl, about 34 years old whose 
mother died on August the 25th, 1913. The maternal grand- 
mother of the minor applied to the court below to be appoint- 
ed guardian of her person and property. The application was 
opposed by the father and paternal grandfather of the minor. 
The father did not apply to act as guardian of the minor but 
supported the application of his own father. The learned Dis- 
trict Judge appointed the maternal grandmother as guardian 
of the person of the minor. The question as to the guardian- 
ship of the minors property was given up by the applicant. 
The father and the paternal grandfather of the minor have come 
up in appeal to this Court and contend that the order of the 
court below is bad under the law. It is said that under the S/ia 
law to which the parties are subject, on the death of the mother or 
her disqualification for any reason the next person entitled to 
the guardianship of a minor child is its father. [t has been 
pointed out tous thatthe Sha law on this subject differs from 
the Sunni law. The contention for the appellants is borne 
out by the books on SAza law to one of which we may refer 
here. Mr. Amir Ali in his book on Mohammedan Law Vol. II 
3rd edition, page 294 says as follows. The Shias are in agree- 
ment wjth the Sunnis with regard to the general principles 
governing the right of Aisanat. But among them in the 
absence of the mother the right passes to the father and failing 
him to the grand parents and other ascendants. The maternal 
grandmother had therefore no right to claim to act as guardian 
of the minor girl when her father was alive. The appeal pre- 
vails and is allowed. We set aside the order of the court below 


and dismiss the application of Musammat Salimunnissa, costs are 
allowed to the appellants, 


Appeal decreed. « 
J. M. B. 
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HARENDRA LAL ROY CHOWDHURI 
i ` Versus 
HARI DASI DEBI AND OTHERS 


BIR JOHN Registration Act ( LI of 1877 )—Mortgage—Fiolitious entry of property in 


EDGE, 


the mortgage—Non-exisience of any property mortgaged within the jurisdiction 
of a Sub Registrar —Effect of registration by an oficer haring mo jurisdiction 
—MĦorigage suit—Decree ofa court hating no furisdiction—Practico—Coneurrent 
findings—No evidence to support them. 


Where of the properties included in a registered mortgage deed the 
only parcel that gives the Sub Registrar jurisdiction to register it, is in 
fact a fictitious entry and represents no property thatthe mortgagor 
possesged or intended to mortgage orthat the mortgagee intended it to 
form part of his security :— 


Held, that such an entry intentionally made use of by the-parties for 
the purpose of obtaining registration in a district where no part of the 
property actually charged and intended to be charged in’ fact existed, is a 
fraud on the Registration Law and no registration obtained by means 
thereof is valid ; 


Held, also, that no such fictitious parcel Inserted to give a- colourable 

. Appearance of the deed relating to property within the limited Surisdietion 

of na court when'in reality such is not the case could bring the deed withif 
the jurisdiction of the court. i 


A mortgagor purported to mortgage 28 properties, of whieh one was 
described as No 25 Guru Das Street in Calentta and all othera outside 
Calcutta and outside the local limits of the ordinary original efvil jurisdic- 
tion of the High Court there. The mortgage was registered at the Calcutta 
Registry Office by the Sub Registrar. The “mortgagee put the mortgage 
in suit in the High Court and obtained the ordinary decree for sale. it 
was found as a fact that the property 2- Guru Das Street was a non-existing 
property, 


Held, that no portion of the properties mortgaged was situated in 
Oaloutta and consequently the mortgage deed could not be registered there 
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and the registration thereof was invalid ;and that the High Court had no 
jurisdiction to entertain the suit upon the mortgage bond and consequently 
its decree was of no validity. S 


A decision that there is no evidence to support a finding is a decision 
of law, and, therefore, the principle of concurrent findings of fact does 
not apply to a case where there is no evidence. 

APPEAL BY SPECIAL LEAVE from a judgment and two separate 
decrees of the High Court of Calcutta, reversing a decree of the 
second court of the Subordinate Judge of Midnapur. 


On September 23, 1895, one Mani Mohan Roy executed an 
English mortgage in favour of the appellant of certain properties, 
among which was the property in suit, and eight anna share 
of Mahal Gumokpota. The properties mortgaged were 28 in 
all. Only one of them, namely, 25, Gurr Das Street, purported 
to be in Calcutta. The mortgage was registered at the Calcutta 
Registry Office by the Sub Registrar. The appellant put his 
mortgage in suit and on July 28, 1905, obtained the ordinary 
decree for sale from the High Court of Calcutta in its ordinary 
original civil jurisdiction. The appellant, thereafter, basing 
his title on the mortgage decree, sued Hari Dasi Debi, Hem 
Chandra Bose ( who claimed an interest through her ) and the 
mortgagor, for a declaration that Hari Dasi Debi acquired no 
right of ownership or possession in the said Mahal by virtue of 
an auction purchase made by her on November 23, 1904. 


The Subordinate Judge decreed the suit, which was, however, 
dismissed on appeal by the High Court. But both courts agreed 
in over-rtling the contention of Hari Dasi Debi and Hem Chandra 

“Bose ( who were not parties to the said mortgage suit ) that 
inasmuch as the property 25 Guru Das Street in Calcutta did 
not exist in fact, no portion of the mortgaged properties lay 
within the jurisdiction of the Calcutta High Court in its original 
civil jurisdiction or within the jurisdiction of the Sub Registrar 
of the Calcutta Registry, and consequently the alleged mortgage 
was not legally registered, and the. decree dated me ao July 
1905 was given by the court which had no jurisdiction to 
entertain a suit on the mortgage bond in question ; and the suit 
which is based on that decree, must be dismissed. 
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De Gruyther, K. C. and O'Gorman, for the appellant, referred to 
Syed Basayet Hossein v. Dooli Chund, [1878] L. R., 51. A., 211, 
Moti Lal v. Karrab-si-Din, [1897] L. R., 241, A., 170, 
Bam Dhun Dhur v. Mohesh Chunder Ohowdhry, [1882] I. L. R., 9 Cal., 406, 
Iazat-un-nisa Bogan v. Kunwar Parlab Singh, [1909] L. R , 36 I. A., 203, 
and the Code of Civil Procedure, 1882, SS. 252, 254, 266, 274, 
276, 284, and 295, and submitted that the decision of the High 
Court that the title to the Mahal in dispute being in Hari Dasi 
Debi, the appellant by his mortgage obtained no right in it, was 
erroneous, 
Upjohn K. C. and Dunne, for Hem Chandra Bose, referred to 
Syed Bagayot Hossein v. Dooli Chund, [1878] L. R, 61. A., 211, 
Ram Dhun v. Mohesh Ohunder Ohowdhry, [1882] 1. L. R., 9 Cal.,,466, 
Mahomet Abdool Hai v. Gujraj Sakai, [1893] L. B., 20 I. A., 70, 
Abdul Asis Khan Saheb v. Appayasami Naicker, [1903] L. R., 31 I. A., 1, 
Code of Civil Procedure, 1882, SS. 234, 244 (c), 252, 282 and 284 ; 
and Bengal Land-Revenue Sales Act, 1868 (Act VII of 1868 B. C.) 
SS. 5,6, 7, 8 and 10, and submitted that the High Court was 
right in holding that the appellant by his mortgage obtained no 
right in the Mahal and that the title thereto was in Hari 
Dasi Debi. k 
The mortgage in favour of the appellant was registered in 
Calcutta by the Sub Registrar, The only property in Calcutta 
purported to have been mortgaged to him was 25, Guru Das 
Street, but there is no such property in Calcutta, and consequently 
the Sub Registrar had no jurisdiction to register the mortgage, 
and the registration is illegal and the mortgage ineffective : 
Jogines Mohun Chatterjee v. Bhoot Nath Ghosal, [1902] I. L. R., 29 
Cal., 654. : ° 
Which was reversed on appeal on tacts only. r 
[1903] I. L. R., 31 Cal., 146, 
and the Indian Registration Act (III of 1877), SS 17, 22, 28-31, 
and 49 ; and the Transfer of Property Act, 1882, S. 59. 


Kenworthy Brown for Hari Dasi Debi. 

De Gruyther, K. C., in reply :— R 

[Lord Dunedin :—Their Lordships would like to hear you first 
on the registration question]. 
ə The appellant obtained a decree against Mani Mohan and 
now claims under the decree the right to sell Mani Mohan’s 
property which was mortgaged to him. Oo 
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[Lord Moulton :—You cannot improve your position under the 
decree unless you can show that the court had jurisdiction to 
make it.] 

The rights of the parties under the mortgage are merged in 
the decree. 


[Lord Moulton :—That may be so, if the court has jurisdiction 
to make it]. 

The question of jurisdiction is separate one. I assume that the 
decree is good and submit that the appellant is entitled to ex- 
ecute it. Reference was made to the Code of Civil Procedure, 
1882, SS. 278 and 282. 

Both courts in this case have concurrently found that the 
property within the boundaries described in the mortgage deed 
is 25 Ashutosh Dey Lane, The registrarion is, therefore, good 
as some property comprised in the mortgage is situate in 
Calcutta. 

[Mr. Ameer Ali :—It must be the property belonging to the 
mortgagor. ] 

No, not belonging to the mortgagor. Some property in the 
mortgage must be in Calcutta. The boundaries given in the 
deed, are those of 25 Ashutosh Dey Lane and 25 Guru Das 
Street was inserted by mistake. Both courts have found that the 
property could be identified as 25, Ashutosh Dey Lane. It was, 
therefore, a case of- mere misdescription and could not vitiate 
registration. So long as a document relates to some property 
within a Sub Registrar’s district, he has power to register it : 

Hagi Ram v. Sheodial Ram, [1888] L. R., 16 1. A., 12. 


e It is not his duty to inquire whether that property belongs to 
the mortgagor. If there is a defect in the procedure, it does not 
follow that the registration is thereby rendered null and void: 

Sah Mukhun Lall Panday vy. Sah Koondun Lal, [1875] L. R., 21. A., 210, 
The Sub Registrar has given a certificate of registration and 
such a certificate is sufficient to render a document admissible in 
evidence without any inquiry as to whether the same was 
properly granted : 
Mohammed Ewas v. Birj Lall, [1877] L. R., 41. A., 166, pp. 175 & 176, , 
-Reference was also made to the Indian Registration Act ( III of 


1877) SS. 17, 21, 28, 30 (b), 49, 51, 60, 64, 65 and 66; the 
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Specific Relief Act ( I of 1877), S. 42; and Letters Patent for 
the High Court at Calcutta, Clause 21. 


The judgment of their Lordships was delivered by 


LORD MOULTON.—In this appeal the appellant Harendra 
Lal Roy Chowdhuri is the plaintiff in the action which was 
commenced by a plaint filed on the 16th September 1905. The 
claim of the plaintiff was based on a mortgage decree dated 
28th July 1905, granted in a civil suit in the High Court of 
Judicature at Fort William in Bengal, acting under its ordinary 
original civil jurisdiction. That mortgage decree purported to 
enforce an English mortgage of the 23rd September 1895 
executed by the øroforma defendant Mani Mohan Roy in 
favour of the plaintiff of certain properties, among which was 
an eight anna share of lands known as Mahal Gumokpota. The 
object of the present suit is to obtain a declaration that the 
female defendant Hari Dasi Debi acquired no right of ownership 
or possession in that property by virtue of an auction purchase 
made by her on the 23rd of November 1904. It is therefore 
sought to establish the title of the plaintiff to those lands as 
being lands charged under his mortgage and subject to the 
decree free from any prior right of the female defendant. 


The transactions between the parties to the suit and the 
litigation arising therefrom are of the most complex character, 
and raise questions of considerable difficulty, both in fact and 
law. But the respondents, at the hearing of the appeal, raised 
a preliminary point which goes to the root of the action, namely, 
that the plaintiff shows no title enabling him to bring euch an 
action. They submit that the mortgage of the 23rd September 1895° 
was not duly registered, and further that the court which granted 
the mortgage decree of the 28th July 1905 had no jurisdiction 
to entertain the suit in which that decree was granted. If 
these contentions of the respondents can be sustained, it is 
clear that the plaintiffs action must fail, and that the decision 
of the High Court dismissing this action must be affirmed. 

The facts of the case, so far as they are relevant to this 
preliminary point, are as follows: On 23rd September 1895 
Mani Mohan Roy purported to mortgage to the plaintiff various 
properties set out in a schedule to the mortgage deed for~the 
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purpose of. securing an account current of Mani Mohan Roy 
with the plaintiff, and freeing him from certain liabilities. The 
properties in question as set out in the schedule are 28 in all, 
the first being the eight anna share of Mahal Gumokpota, to 
which the suit relates, and the last a property described as 
follows :— 

í AN that two-storied brick-built messuage, tenement, or dwelling-house, 
with the piece or parcel of rent-free land on part whereof the same is erected 
and built, containing by estimation half cottah, situate, lying, and being premises 
No. 25 Goro Das Street, Jorasunko, in the town of Caleutta, and butted and 
bounded—on the north, by a private lane of Ashutosh Dey ; on the east, by the 
dwelling-house of Nandakumari Dasi ; on the south, by the dwelling-house of 
Khetra Mohan Dhara ; and on the west, by a Government drain. ” 

This last property is the-only one which purports to be in the 
town of Calcutta. All the other properties enumerated in the 
Schedule are outside Calcutta and outside the local limits of the 
ordinary original jurisdiction of the High Court of Judicature 
at Fort William in Bengal. 

This mortgage was presented for registration at the Calcutta 
Registry Office by the executant Mani Mohan Roy on the day of 
its execution and registered by the Sub Registrar in the usual 
manner, In 1903 the plaintiff brought asuit on this mortgage 

` deed against the defendant Mani Mohan Roy and others, in the 
High Court of Judicature at Fort William in Bengal, and on the 
28th July 1905 obtained the ordinary decree for sale. Neither of 
the two effective defendants in the present suit were parties to 
such action. The parties to the suit upon the mortgage seem to 
have sebyip that there was a mistake in the description of parcel 
428, and that the words Ashutosh Dey Lane should be substituted 
for Guru Das Street. The learned Jucge accepted this contention 
and accordingly held that property situate in Calcutta was includ- 
ed in the mortgage and that.he had jurisdiction. No such de- 
cision, if erroneous, could extend the jurisdiction of a court of 
limited territorial jurisdiction, and therefore the validity of this 
decree is open to challenge by the present defendants, who were 
no parties to the proceedings. Similarly, the direction of the 
said Judge that the description of the parcel in question should be 
amended (even if it was effective between the parties to that suif) 
cannot affect the present defendants, whose title is of earlier date, 
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or render valid the registration if they can maintain their con- 
tentions relating thereto. Itis difficult, indeed, to see how the 
direction to amend the description of the parcel which formed 
part of the decree came within the scope of the suit, which was 
in no respect a suit for rectification. 


The defendant Mani Mohan Roy did not appear in the pre- 
sent suit. The female defendant Hari Dasi Debi, and the third 
defendant Hem Chandra Bose (who was interested in the suit as 
claiming an interest in the property through her), appeared and 
filed written statements clearly puttingin issue the existence of 
the property No. 28 above set forth, and alleging that no portion 
of the property mortgaged by the mortgage bond lay within the 
jurisdiction of the High Court of Judicature at Fort William in 
Bengal in its original jurisdiction or within the jurisdiction of the 
Sub Registrar of the Calcutta Registry. Accordingly they con- 
tended that the alleged mortgage was not legally registered, and 
that the decree was given by a court which had no jurisdiction 
to entertain a suit on the mortgage bond in question. 


At the hearing of the action the plaintiff called no evidence 
with regard to the parcel No. 28, Neither the plaintiff nor Mani 
Mohan Roy went into the box to give evidence as to there being 
any mistake in the description of the parcels. On the other hand, 
the defendants proved that there is not and has never been any 
such property as No. 25, Guru Das Street, in Calcutta, and they 
further proved that the property lying within the metes and 
bounds set out in parcel 28 did not belong to Mani Mohan at the 
date of the mortgage bond, and that on the contrarysshe had 
not then and never has had any interest in the property within 
those metes and bounds. Such property has always belonged to 
parties wholly unconnected with the parties in this suit and has 
been continuously registered in their names in the Calcutta 
Registry. 

It follows therefore that No. 25, Guru.Das Street, which is 
the parcel No. 28, was a non-existing property. It was no doubt 
open to the plaintiff to prove that there was a clerical or other 
error in the description of the property, and that in fact an 
existing property situate in Calcutta was intended by both 
parties to be mortgaged and to be described in parcel No, 28, 
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But there is not a particle of evidence that such was the case, 
Neither the mortgagor Mani Mohan nor the mortgagee the 
plaintiff Harendra Lal Roy went into the box to give evidence 
as to this. As to Mani Mohan their Lordships cannot see how 
it would have been possible for him to give any such evidence 
because it would amount to stating that he intended that the 
deed should purport to mortgage an existing property in which 
he had not and knew that he had not any property or interest 
whatever. This being so their Lordships, in the absence of 
evidence, decline to accept an unsupported suggestion of counsel 
that the description of the property mortgaged as No, 25, Guru 
Das Street, was inserted by mistake. It must be remembered 
that the proper description of houses in towns for the purpose 
of registration is by the street in which they are situated, and 
the number which they bear in that street, so that the descrip- 
tion No. 25, Guru Das Street is that to which one should prima- 
tily look. 


It may well be that the above is sufficient to preclude any 
rectification of the mortgage bond. If the mortgagor intended 
it to stand as it appears in the deed there is no question of 
mutual mistake. But if the case of the mortgagee be considered, 
there is similarly no ground whatever for thinking that there 
was any mistake. The only witness whose evidence has any 
bearing on the point is Harakumar Chakravartii He was clerk 
to Messrs. Sen & Co., who were the plaintifi’s attorneys at the 
time, and drew up the mortgage, and he witnessed its execution 
by Mani Mohan and the admission of that execution before the 
Sub Regiftrar. He does not refer to the matter in his examina- 
tion-in- chief, but in cross-examination he says that he did not 
himself enquire about the house No, 25, Rajah Guru Das Street, 
but sent the broker to ascertain the boundaries of the house 
which shows that it was the above description of the house 
that he relied on, and that it was a house so described that was 
intended by the parties to be included in the mortgage. But 
with regard to this house he makes some very serious admissions, 
He says :— 

“Ido not koow whether there Js such a house as No, “25, Rajah Gurd 

Das Bereet, “I did not keep, apy original title deed respecting this property. 
XM YOIR 
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= 


I did not see any original title deed regarding 25, Rajah Guru Das Street 
before or after the mortgage.” 


Considering that he was acting on behalf of the mortgagee, 
the fact that he took no steps to ascertain whether the mortgagor 
had any title in this property points strongly to the knowledge 
of the mortgagee that the entry was a fictitious one. Coupling 
this with the fact that neither this witness nor the plaintiff gave 
any evidence as to there being any mistake or as to their know- 
ledge and belief as to the existence of the property at the date 
of the mortgage (although these issues were plainly raised in 
the pleadings of both the defendants), their Lordships decline 
to accept the suggestion that there wasa mistake on the part 
of the mortgagee any more than that there was a mistake on 
the part of the mortgagor. The fact that neither the mort- 
gagee nor the mortgagor gave evidence in support of the 
suggestion of a mistake has great weight with their Lordships. 
The defendants having proved that the house which purported 
to be mortgaged did not exist, and that the property contained 
in the metes and bounds mentioned in parcel 28 was- property 
of strangers in which the mortgagor had not and never had any 
interest, had proved all that was necessary to throw upon 
the plaintiff-the burden of showing that the entry of this parcel 
was not a fictitious entry. He might have done this by showing 
mistake or otherwise, but he did not do so, but abstained 
from giving any evidence whatever on the subject, although both 
he and Mani Mohan were available to give evidence, and were 
the persons who could establish the facts of the case. Taking 
all these matters into consideration, their Lordships “an come 
to no other conclusion than that parcel No. 28 was to the know- 
ledge of the parties to the deed a fictitious entry probably design- 
ed to give to the deed the appearance of relating to property 
situated in Calcutta and therefore within the jurisdiction of the 
Sub Registrar and the Calcutta High Court, so that registration 
could be obtained and actions brought, in-Calcutta. 


It was strongly contended before their Lordships that a 
„ Subordinate Judge had found that it was a mistake, and that 
the High Court had accepted his finding so that the principle of 
two concurrent findings of fact would apply. to E 
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But their Lordships are of opinion that the principle of con- 
current findings of fact does not apply tc such a case as the 
present inasmuch as it isa case of no evidence, and according 
to the well-known principles of our law a decision that there is 
no evidence to support a finding is a decision of law. The issue 
is that the existing description of the parcels was inserted by 
mistake. A mistake means that parties intending to do one 
thing have by unintentional error done something else. There 
is no evidence whatever here that the error was unintentional or 
indeed that there was any error at all, and their Lordships are 
therefore free to set aside the finding without in any way departing 
from their practice regarding concurrent findings of fact. 


It is perhaps necessary in this connection to point out that 
the document upon which the Supordinate Judge based his 
finding of mistake was not evidence between the parties nor relevant 
to the issue. In some other mortgage deed of later date and 
to other mortgagees Mani Mohan had apparently purported to 
mortgage the same property by the same description, and had 
been compelled by the mortgagees to consent to rectification. 
Such a fact was wholly irrelevant, and it is extraordinary that 
it should have been allowed to be proved at the trial. 


It remains to consider the effect of their Lordships’ finding. 
It may be looked at in two ways. In the first place the property, 
25, Guru Das Street, purporting to be mortgaged, is a non-existing 
property, and therefore no portion of the property mortgaged is 
situated in Calcutta. The deed, therefore, could not be registered 
there, nor had the court of ordinary original jurisdiction of Fort 
William in Bengal any jurisdiction to entertain the suit upon 
the mortgage bond, and its decree is of no validity. The plaintiff 
therefore has no title to maintain the suit and it must be 
dismissed. 


But the point may be put in another way upon broader 
grounds, Their Lordships hold that this parcel is in fact a 
fictitious entry, and represents no property that the mortgagor 
possessed or intended to mortgage, or that the mortgagee intended 
to form part of his security. Such an entry intentionally made 
use of by the parties for the purpose of obtaining registration 
in a district where no part of the property actually charged and 
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intended to be charged in fact exists, is a fraud on the Regis- 
tration law, and no registration obtained by means thereof is 
valid. To hold otherwise would amount to saying that mort- 
gages relating solely to land in other parts of the Presidency 
could be validly registered by the Sub Registrar at Calcutta 
if the parties merely took the precaution to add as a last parcel, 
Government House, Calcutta, or any similar item. The same 
considerations apply to the question of jurisdiction of the High 
Court of Fort William in Bengal in its ordinary original juris- 
diction. No such fictitious item inserted to give a colourable 
appearance of the deed relating to property in Calcutta when 
in reality such is not the case could bring the deed within the 
limited jurisdiction of the court. For the same reasons, therefore, 
as have been gtated above, the plaintiff's case fails. 

Their Lordships therefore will humbly advise His Majesty 
that this appeal should be dismissed with costs, 

) Appeal dismissed 

T. L. Wilson & Co, solicitors for the appellants. 

Watkins and Hunter, solicitors for the respondents. 


J. M. P. 
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Limitation det (1X of 1909), Art. 188—Application for substituied service—Step in 
aid of execution. ; : 

A decree was passed against one Amir Ahmad and sought to be exeouted 
against his widow who was a pardanashin lady. On 16th March 1909, an 
application was made for execution. Notices were issued to her several 
times but always came back unserved. On the 29th August 1909 an 
application was made for substituted service and gervice was effected. On 
12th July 1912 the present application was made for execution. Held, 

~ that the application of 29th August 1969 for effecting substituted service 

was a step in aid of exccution and the decree was not barred by limitation. 

Ditam Singh v. Tota Singh, 1. L. R., 29 All, 321, followed. 

EXECUTION FIRST APPEAL from a decree of Babu Baijnath 
Das, Subordinate Judge of Bareilly. 

. Application for execution of a decree. 

The court of first instance disallowed the eBiection: 

Judgment-debtors appealed. 

Satish Chandra Banerji, for the apane 

Je. Nehru, (for Motilal Nehru and Gulsari Lal) for the 
respondents. 

The judgment of the Court was delivered by 


RAFIQ, J.—-This appeal has arisen out of proceedings in execu- 
tion. The decree-holder Banarsi Prasad obtained a simple money 
decree Of the 24th of August 1900 against -one Amir Ahmad, 
The latter died leaving two widows, a son, a daughter and two 
paternal uncles as his heirs, He died indebted to a considerable 
extent and his creditors had obtained decrees:against him, Banarsi 
Prasad made several attempts to execute his decree and it was 
paid off partially in 1905. On the 16th of March 1909 Banarsi 
Prasad filed an application for execution of his decree against 
the present appellant, Musammat Amina Bibi, one of the widows 
of Amir Ahmad. The decree-holder asked for attachment and 
sale of certain property in possession of Amina Bibi-alleging if 
to -have originally belonged to Amir Ahmad, the judgment-debtor. 

.* E. F. A., No. 188 of -1918, - 


XII 102 R 


“ ` s “oi 


Rafiq, J 


1914 
Amina BIBI 
v. 
BANARSI 
PRASAD 


Rafiq, J. 


186 HIGH COURT fA. le 2. È. 


As this application of the 16th of March 1909 was filed more 
than a year after the last application for execution the court 
ordered notice to issue to Amina Bibi. The notice was not served 
on her and on the 2nd August 1909 the decree-holder made an 
application giving a fresh address and asking for issue of a fresh 
notice to Amina Bibi. Notice, again came back unserved and 
on the 24th of August 1909 the decree-holder again filed a second 
application asking for substituted service on the ground that as 
Amina Bibi was a pardanashin lady it was difficult to serve notice 
on her in the ordinary manner. On the date fixed for hearing 
the pleader for the decree-holder stated that he would be satisfied 
if another attempt were made by the process-server accompanied 
by a servant of the decree-holder to serve Musammat Amina Bibi. 
The request of the pleader for the decree-holder was allowed and 
notice was issued and served on her. No further steps seem to 
have been taken after service of the notice to her until the 12th 
of July 1912 when a fresh application was made for execution. 
By that application the decree-holder sought to attach and sell 
some portion of the personal property of Amina Bibi, which he 
described as having originally belonged to the judgment-debtor, 
Amir Ahmad. Amina Bibi put in objections. She said that the 
property sought to be attached was her personal property and. 
was not liable to attachment and sale in execution of the decree 
against her husband. For the decree-holder it was alleged that 
even if the property sought to be attached and sold was the 
personal property of Amina Bibi it was still liable under the 
decree against her husband as she had received congjderable 
assets of her husband which she had not accounted for. The 
learned Subordinate Judge held that the property which the 
decree-holder was seeking to attach and sell was the personal 
property of Amina Bibi, but he (the decree-holder) was at liberty 
to prove his allegation that certain assets of her husband had 
come into her hand. Subsequent to that order the parties admitted 
that Musammat Amina Bibi had realized Rs. 30000, as profits 
from the landed estate of her husband. She, however, objected 
to her liability to pay off the decree of Banarsi Prasad on several 
grounds, She said that the application of the 12th of July 1912 
was barred by limitation and that the profits realized were in 
respect of property which had been gifted by Amir Ahmad to his 
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other widow, Musammat Haidari, and the realization of profits Og 
of that property by Amina Bibi could not be said to be assets 1914 
of her deceased husband. There were some other objections taken ANIRE Brat 
which need not be mentioned here. The learned Subordinate BANANT 
Judge disallowed all objections and allowed execution of the Prasan 
decree to proceed. ` Musammat Amina Bibi has come up in appeal Rata, J, 
to this Court and she repeats two of her objections to the execution 
of the decree. She contends that the application for execution 
is barred by limitation and that she is liable to the extent of 
344th of her husband’s debt because her share as a widow in the 
property is only 344th. We think that neither of the contentions of 
the appellant has anv force. The limitation is saved by the 
application of the 24th August 1909. That a similar application 
has been held to be a step in aid of execution is borne out by the 
ruling in Pitam Singh v. Tota Stugh (1). Her second objection 
also fails because she is in possession of the assets of her husband 
and she is liable to the extent of those assets to the creditors of 
her husband. Her allegation that she will have to account for the 
assets to the other heirs of her deceased husband is true, but _ 
she can always say that she had to pay so much for the satisfac- | 
tion of the decree of her husband for which all the heirs were 
liable. The appeal fails and is dismissed with costs, 


- Appeal dismissed. 
(1) [1907] L L. R., 29 All., 301. 
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MOHAN SINGH (Oppostte-party) 
Versus 
ANAR KUBR (A4pplicant)* 


Guardian and Wards dot (FIL of °1890)—Application for appointment of guardian 
of a minor—Directions to third party for depositing the minor’s money in court, 
legality of. 

In proceedings, under the Guardian and Wards Aot, for appointment of 
a guardian of a minor, the District Jadge has no power to add, to the 
order passed inthe case, any directions to the rival applicant for guar- 
dianship to deposit in court the minors’ money whioh he has in his pos- 
session. 
CIVIL REVISION from an order of H. Nelson Wright Esq. 

District Judge of Bareilly. 

Sital Prasad Ghosh, fòr the applicant. 
The opposite party was not represented. 


The judgment of the Court was delivered by 


PIG&GOTT, J.—This is an application in revision arising out of 
an order passed by the District Judge of Bareilly in a proceeding 
under the Guardian and Wards Act. The question was as to the 
appointment of guardian to the person and property of a minor 
named Roshan Lal. An application for appointment as guardian 
had been made by Musammat Anar Kuar and was being opposed 
by Mohan Singh. The learned District Judge ordered thata 
certificate of guardianship of the person and property of the minor 
be granted to Musammat Anar Kuar. That order wax not ap- 
pealed against and became final between the parties. It so hap- 
pened that in the course of the enquiry the learned District Judge 
formed an opinion that Mohan Singh had in his possession a sum 
of Rs. 2,000 which rightly belonged to the minor. At the close 
of the judgment by which he disposed of the questions raised by 
the parties, the District Judge noted that he directed Mohan Singh 
to deposit the sum of Rs. 2000 within a month to the credit of 
the minor, and that if this were not done, it would be necessary to 

„take proceedings ina criminal court. If the matter had ended 
there, there would have been no case for our interference ; but an 
order to this effect was incorporated in the formal order, ör decree 

Oty. Rev. No. 20 of 1914 
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which was drawn up in the case. After directing the grant of a 
certificate, which was the only matter which the decree in the case 
should have dealt with, the said decree repeats the order to Mohan 
Singh directing him to deposit in court within one month a sum 
of Rs. 2000, We cannot find any’ section in the Guardian and 
Wards Act under which the learned Judge had power to pass 
such an order against Mohan Singh in the proceedings before him. 
If he meant only to warn Mohan Singh of the probable conse- 
quences of his acting dishonestly with respect to this sum of 
money he could have done so, but we think Mohan Singh is 
entitled to complain of the fact that a direction ordering him to 
` deposit a sum of money has been incorporated in the decree of 
the court below. We-so far accept his application that we order 
the following words, “ Mohan Singh is directed to deposit in Court 
within one month the sum of Rs. 2000 which he has raised by 
` mortgage of his nephew’s shop or it will be necessary to refer the 
matter to the criminal court” to be expunged from the decree 
or formal order passed in this case. The learned District Judge 
will, in consultation with the guardian of the minor, take such 
steps as he considers necessary both to' protect the minor’s inter- 
ests and to secure the enforcement of the law. 
Application granted. 
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RAM SARUP AND OTHERS 
VErSUS 1 


KING-EMPEROR # 


Penal Code (Act XLV of 1860), section 447—Criminal trespass—Co-sharer building on 
the common land withont permission of the other co-shirer—~ Permission asked for 


and refused. 


Where one of the oo-sharera asked the permission of the other eo-sharer 
to build upon the common land and the permission was refused and 
he built inspite of the refusal, held he could not be convicted of the 
offence of criminal treepass within the meaning of section ‘447 of the 
Indian Penal Code. The mere fact that a co-sharer asked the permission 
of the other co-sharer to his appropriating to his own use a portion of 
the common waste land, would not neeessarily imply that the co-sharer, 
Whose consent was asked for, was admitted to be the sole owner of the 
Jand in question. ‘In the matter of Govind Prasad I. L. R, 2 All, 165; 
Emperor v. Raghunath, 1. L. R., 26 Bom., 558, referred to. 

CRIMINAL REVISION from an order of G. K. Darling Esq., 


Joint Magistrate of Meerut. 
M. L. Agarwala, for the applicant. 
R. Malcomson, (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


PiGGOTT, J.—This is an application in revision against an order 
ofthe District Magistrate of Meerut, dismissing the appeals of Ram 
Sarup, Mutsaddi Lal and Ram Rijpal who have been convicted of 
an offence under section 447 Indian Penal Code and sentenced to a 
fine. The case was tried by a Magistrate of the third class. His 
judgment contains a complete statement of the facts of the case and 
the evidence given by various witnesses, but makes no reference 
throughout to the definition of “criminal trespass” as given in 
the Indian Penal Code. There is therefore no finding recorded 
as to whether the conviction in this case is for having entered 
on property in possession of the complainant Umrao Mirza with 
intent to commit an offence, or with intent to intimidate insult 
or annoy the said Umrao Mirza. The case for the ptosecution 

* OF. Rev. No. 286 of 1014. 
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is thus stated by the Magistrate at the very commencement of 
his judgment :—That in the village of Aslatpur plot No, 12 
owned and possessed by the complainant and other co-sharers 
was lying waste ; that the accused Ram Rijpal paid a visit to the 
complainant and asked his permission to build a house on the 
said land, which permission was flatly refused ; that the conplain- 
ant snbsequently came to know that the three accused had 
built four walls on a portion of plot No. 12 aforesaid, put grass 
thatch on them and had commenced to tie their cattle therein 
and to live there themselves. I think I may infer from the 
judgment that these are the facts which the Magistrate held to 
be proved. The District Magistrate on appeal was expressly 
invited to consider the question whether the conviction was 
justified either on the evidence, or in law on the facts found. 
He dismissed the appeal summarily without giving any reasons. 
So far as I can gather, the plot of waste land in question was 
one which might have been entered upon by any one of the 
accused, in the sense that they could have walked across it in 
pursuance of their daily avocations, without the complainant’s 
being entitled to raise any objection. Ifthe conviction therefore 
can be maintained at all, it must be upon a finding that, when 
the three accused began to build the walls the subject-matter of 
the complaint, they were unlawfully remaining on this land 
with some such intent as would render them liable to punishment. 


The only intent which could reasonably be argued against 
them would be an intent to annoy Umrao Mirza. I have been 
referred $o one or two cases on the point, the first being the 
ewell-known authority in this Court, Gobind Prasaa’s case (2), 
and another being a decision of the Bombay High Court in 
Emperor v. Lakshman Raghunath (2). It must be noted that 
the accused Ram Rijpal is himself a co-sharer in the village, 
and his asking another co-sharer to consent to his appropriating 
to his own use a portion of a plot of waste land would not 
necessarily imply that the co-sharer whose consent he asked 
was admitted by him to be the sole owner of the plot in question., 
On the facts of the case and in view of the authorities, | do net 


think that. the mere fact that Umrao Mirza had intimated to 
i i (1) [1879] L L. R., 2 Al., 165. 
(2) [1902] I. L. B,, 26 Bom., 558. 
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Ram Rijpal that he would object to the latter’s building. upon 
any portion of that land’ is sufficient to warrant a conclusion 
that the accused were acting unlawfully when they remained 
on his plot of land in order to set up enclosure walls or that their 
intention was to annoy Umrao Mirza. Accepting this applica- 


- tion I set aside the conviction and the sentence inthe case. The 


. 


fine, if paid, will be refunded. 
X Conviction set aside, 


HAZARI SINGH AND OTHERS (Defendants) 
versus 
TIRBENI SINGH AND ANOTHER (Plainteffs).* 


General Clauses det (X of 1897), seotion $4—Notifioation issued by Government exempt- 
ing agriculiural leases from registration—Registration Act ete of 1908), subse- 
quently passed— Effect of. 

Where the Government in 1885 issued a notificatidn‘exémpting agricul- 
tural leases from registration and did not modify or ‘candéel the notification 
after the passing of the Hegistration Act of 1808, held that the notifiea- 
tion was still in force, in view of the General Clauses Act and an unregister- 
ed agricultural lease was admissible in evidence, 

FIRST APPEAL from an order of Pandit Durga Datt Joshi, 

District Judge of Azamgarh. 

Suit for possession. 
The court of first instance dismissed the suit but the lower 

appellate court reversed the decree. ° 

Defendants appealed, 

Braj Nath Vyas, for the appellants. 

Surendro Nath Sen, for the respondents. 

The judgment of the Court was delivered, by 

RAFIQ, J.— This appeal arises out of a suit brought by the 

plaintiffs respondents for recovery of possession on the basis of a 

lease dated the 14th of October 1912. The claim was resisted 

on the ground among others that the lease, the basis of the ‘claim, 


was inadmissible in evidence as it was unregistered, The court 
*F A, F. O. No. 2 of 1914. 
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of first instance accepted this plea in defence and dismissed the 
claim. On appeal the learned District Judge disagreeing with the 
first court held that the lease in question being an agricultural lease 
for a term not exceeding five years and reserving a rent less than 
Rs. 50 was exempted by a notification of the Local Government 
-from registration and was admissible in evidence. The decree 
of the first court was set aside and the case was remanded under 
Order 41, Rule 23 of the Civil Procedure Code for trial on the 
merits. The defendants have come up in appeal to this Court 
and object to the order of the lower appellate court on two 
grounds. They say that the lease dated the 14th of October 1912, 
is not-an agricultural lease and that the notification of the Local 
Government of 1885 is inapplicable in view of the new Registra- 
tion Act, No. XVI of 1908. We think that neither of the con. 
tentions is well founded. We agree with the lower appellate 
court in holding- after a perusal of the lease in question that itis 
an agricultural lease. The notification of the Local Government 
dated 1885 exempting certain leases from registration is still 
in force ‘in spite of Act XVI of 1908, as by that Act the'said 
notification was not modified or cancelled and will be considered 
to be stillin force in view of section 24 of the General Clauses 
Act Ño. X of 1897. The appeal therefore fails and is dismissed 
with costs, = l i 
Appeal dismissed, 
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_ Orvin SHIAM SUNDAR LAL AND OTHERS (Defendants) 


191 versus 
May, 18. BUDHU LAL (Plaintif )* , 
Baxern, J, Hindu Law— Property purchased by one member of the family with his money for the 
CHAMER, J. family—Joint property—Morigage by one membor—Estoppel against his sons— 


Non-joinder. Only the heirs of the mortgagor parties, s 

When one member of a Hindu family purchases property with his own 
money for himself and his father and brothera and the property is treated as 
their joint property, it is the joint property of the family, and not the self- 
acquired property of'the member with whose money it is purchased, 

When joint family property is mortgaged by one member of the family 
the sons of the mortgagor are not estopped from denying the right of the 

_ mortgagor to deal with the property alone. 

All the members of the family are necessary parties to a suit for sale 
upon a mortgage of the family property and the failure to bring any one 
of them upon the record is a fatal defect to the snit. 

SECOND APPEAL against a decree of J. H. Cumming Esq, 
District Judge of Jhansi, modifying a decree of Lala Sheo Prasad, 
Subordinate Judge. - - 

The plaintiff sued to enforce a mortgage executed on May 21, 
1893, by one Ram Narain on the allegation that the property 
mortgaged, belonged to Ram Narain and the defendants, his sons 
and ` grandsons, were his heirs and legal representatives. ’ The 
defendants pleaded that the property mortgaged was the. joint 
ancestral property of Ram Narain and his brother DueSa Prasad, 
and as the heirs of Durga Prasad, were not impleaded the suit was 
bad for non-joinder and the sons of Durga Prasad, could not now 
be impleaded as the suit, against them was barred by limitation. 
The first court held that the property in suit was the joint property 
of Ram Narain and Durga Prasad, and as the heirs of Durga 
Prasad, were not impleaded it gave the plaintiffs a decree against 
half the mortgaged property. Both parties appealed and the 
District Judge holding that the sons of Ram Narain were estopped 
from pleading the ownership of Durga Prasad, decreed-the claim 
against the entire property mortgaged. ` fay Aah 3 

Defendants appealed. ee vu. : 

Gokul Prasad (with whom Pearey Lal Banerji), for the appellants, 

#8, A. 267 of 1912. 


: 
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On the finding that the property mortgaged was acquired by 
Durga Prasad, at a time when he and his brother Ram Narain 
and his father Debi Prasad were members of a joint family and on 
the finding that the property was acquired for the joint family, 
it is clear that Debi Prasad, the father, had an interest in the 
property and to the extent of such interest the property was 
ancestral in the hands of the sons of Durga Prasad and Ram 
Narain. The present defendants, the sons of Ram Narain, could 
plead that as all the members interested and owning the mortgaged 
Property were not made parties, the suit was bad for non-joinder. 
In the present case, it could not be suggested that the sons of 
Durga Prasad were sufficiently represented by any of the 
defendants on the record and it was impossible to give the 
plaintiffs a decree against the interests of the defendants as 
such interests were neither defined nor capable of being defined. 
Under similar circumstances a Bench of this court dismissed a 
suit in Zoto, 

S. A. No. 349 of 1912, decided on 13 February 1913, by Griffin 
and Chamier, JJ. l 


Sunder Lal, for tHe respondents. 

As Durga Prasad had acquired the property and there was 
no ancestral nucleus, Debi Prasad could not be said to have acquired 
any interest and consequently the sons acquired no interest by 
birth in the mortgaged property. The plaintiffs.had dealt with 
Ram Narain and the sons of Ram Narain who claimed title 
through him could not plead the rights of others. If others 
were ifterested in the property this decree would not 
"bind them but it was not open to the sons of Ram Narain to 
plead the rights of the sons of Durga Prasad. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit brought by 
the plaintiff to enforce a mortgage of the zīst of May 1893 
executed by one Ram Narain. He is dead. The first three 
defendants are his sons and grandsons. The mortgage was in 
favour of Brij Kishore and Rup Kishore and the other defendants 
are the aforesaid Brij Kishore’ and the legal‘ representatives of 


Rup Kishore: The plaintiff alleged that ` Brij ‘Rishore’ and ‘Rup’ 


_. Kishore were only benanudars for him ‘and that hé’ was the “reay 
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owner of the bond. This has been found in the plaintiff's favour 
and it must be taken that he is entitled to maintain the suit. 
The property mortgaged was acquired in 1873 in the name of 
Ram Narain. The plaintiff alleged that the property belonged 
exclusively to Ram Narain and that he was entitled to enforce 
his mortgage as against it. The defendant’s contention was that 
the property was ancestral property and that Ram Narain was 
not competent to mortgage it, that there was no family necessity 
for the loan, that the property belonged to the joint family of 
which Ram Narain and his brother Durga Prasad were members 
and that as the sons of Durga Prasad were not made parties to 
the suit there was the defect of non-joinder of parties in the. suit. l 
The court of first instance found that the property was acquired 
by Durga Prasad for himself and Ram Narain and that Ram 
Narain had a half share in the property. It accordingly made a 
decree for the sale of a half share. On appeal the learned 
Judge made a decree for the sale of the whole of the property. 
Two appeals were preferred to the court below, one by the plain- 
tiff andthe other by the defendant. Hence two appeals have 
been preferred to this Court, vz, the present appeal No. 257 of 
1913 and the connected appeal No. 352 of 1913. It is contended 
on behalf of the defendants that the court below was wrong in 
making a decree for the sale of the property mortgaged and in 
over-ruling the contention that there was non-joinder of parties, 
In.our opinion the appellant’s contentions are well-founded. The 
learned Judge found that ‘the mortgaged property, though pur- 
chased with money earned by Durga Prasad, was purchased for 
himself and his father and brother and became and was tfeated ‘as 
their joint property and is still the joint property of their family, ° 
there never having been any partition. It is not the self-acquisi- 


‘tion of Ram Narain. Upon this finding, the property must be 


deemed to have been the property of the joint family of which 
Durga Prasad, Ram Narain and their father Debi Prasad as well 
as the other members of the family who were born at the time 
were members, 

The learned Judge says that as the defendants appellants are 
the: sons of Ram Narain, it does not liein them to contend that. 
the mortgaged property did not belong: to him. This conclusion 
-ọf the learned Judge is iù our opinion erroneous. Tf 43,he found, 


a 
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Debi Prasad had an interest in the property, his grandsons by their 
birth acquired an interest in the portion of the property which belong- 
edto Debi Prasad and therefore they did not in this suit derive their 
title from Ram Narain alone but are also interested in the pro- 
perty asthe'grandsons of Debi’ Prasad. They dre‘ consequently 
not estopped from urging that the property did not t belong to 
Ram Narain alone. ; 

. The. learned. Judge has also referred to section 41 of the 
Transfer of Property Act. That section, has, in our opinion, no 
application to the case inasmuch as the plaintiff apparently knew 
all about the family and cannot be deemed to have been a mort- 
gagee without notice from an ostensible owner. As according to 
the finding of the learned Judge the property belonged to .the 
joint family, Durga Prasad’s sons have an interest in it and they 
were necessary parties to the suit. Their omission from the array 
of defendants is a fatal defect in the suit. 


Lastly, it was contended on behalf of the respondent that a 
decree might be made in respect of thé interest of Ram Narain 
inthe property. Buf, as according to’ the finding the property 
was joint family property, it could not be said of any definite por- 
tion of it that it belonged to any particular member ofthe family. 
Weare accordingly of opinion that the’plaintiff’s suit failed and 
ought to have been dismissed. We allow the appeal, set aside 


the decrees of the courts below and dismiss the suit with costs in 
all courts. 
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BHAGWATI SARAN. MAN TEWARI (Plaintif) 
versus? 


PARMESHAR DAS AND OTHERS (Defendants) * 
Practices ~Aliernative olaims—Sutt for possession as full owner—Alternatite claim for 
pre-emption. 
A plaintiff in a suit for pre-emption can also set up his right for pouses- 


aion of the property as full owner and his suit cannot be dismissed on the 

ground that he has put his case in the alternative. i 

FIRST APPEAL from a decree of Rai Bahadur Srish Chandra 
Basu, Additional Judge, Gorakhpur. D E 


Suit för maintenance of possession by right of pre- emption. 
The lower court dismissed the claim. 

Plaintiff appealed. 

Haribans Sahai, for the appellant. 

Iswar Saran and Benode Bihari, for the respondents. 

The judgment of the Court was delivered by , 

- RICHARDS, C. J.—This appeal arises out of a suit for bit emiption: 
It appears that Janki Saran, the father of the plaintiff, purchased 
a certain share in the village from one Musammat Moti Rani, a 
Hindu widow. A further share was acquired by Janki Saran 
by auction purchase in a sale in execution of a decree against 
the same Musammat Moti Rani. After the death of Moti Rani 
a person claiming to be the reversioner (Dwarka Das) sold the 
property to one Parmeshar ignoring the sale by thé * widow 
and the auction sale in execution of the decree. Then the i 
plaintiff -instituted the present suit, claiming first a declara- 
tion that he was entitled to possession by virtue of the sale by 
Moti Rani and the auction purchase and secondly to pre-empt 
the property by virtue of a custom of pre-emption. 


Janki Saran is the father of the plaintiff "and they apparently 
are members of a Joint Hindu family. Another suit for pre-emp- 
tion was brought by Sheobaran alleging himself to be a co-sharer 
having a right of pre-emption undef the custom. Bach of the 
two pre-emptors were made defendant to the suit by ‘his rival. 

© F, A. No. 356 of 1918. 
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Inthe meanwhile Parmeshar Das brought a suit for possession 
of the property against Janki Saran and his sons, and that suit 
has been decreed. But the question of pre-emption was not 
decided. 

The court below has dismissed the plaintiff’s suit on the sole 
ground that the plaintiff cannot maintain the suit for pre-emption 
because he claimed a right of possession as full owner. 


In our opinion this decision was wrong. There was no reason 
why the plaintiff should not put his case in the alternative. Had he 
not done so it might strongly be urged that he was bound to put 
forward every ground of attack available. In Gandharap Singh v. 
Sahib Singh (1), a sale was made to certain members of a joint Hindu 
family some of whom were not recorded as co-sharers. A suit for 
pre-emption was brought by a person claiming to be a co-sharer 
who alleged that the vendees were strangers. A full Bench held 
that the vendors (being members of a joint Hindu family, which 
joint Hindu family was entitled to a share in the village) must 
be regarded as co-sharers, and not as strangers and the suit of 
the plaintiff was dismissed. In the present case it is admitted 
that the family to which the plaintiff belongs owned a three anna 
share. Consequently if we apply the principle laid down in the 
case referred to above, the plaintiff is a co-sharer, and would be 
entitled to preempt the property provided that no one 
else has a preferential right. If his right of pre-emption is 
equal, he would be entitled to a decree in part. All these 
matters must be decided by the court below. We accordingly 
set aside the decree of the learned Additional District Judge and 
remand the .case with directions to re-admit the appeal and 
proceed to hear and determine the same according to law, having 
regard to what we have stated above. The costs here and here- 
tofore will be costs in the cause. 

Appeal decreed, cause remanded. 


(1) (1884) 1. L. R,T All, 184, 


—— 


Richardi 


hards, C.J, 
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FAZAL HUSAIN (Plaintif) 


VerTSUS 


MOHAMMAD SHARIF AND ANOTHER (Defendants ).* 


` Pre-emption—Wajib-ul-arz— Entry clear and distinci—No svidenve of cusion. 


Where the entry in the Wajib-ul-are ns tothe right of pre-emption is 
clear and distinct and there is no evidence to the contrary, the court ought 
having regard to the prevailing practice, to hold that the custom of pre- 
emption exist Reiuraji Dubain v. Pahalwan Bhagat, I. L. R., 33 All., 196, re- 
ferred to. Dhian Kuar v. Diwan Singh, [1911]8 A. L J. R., 786, distinguished, 


SECOND APPEAL from a decree of Pandit Durga Dat Joshi, 
District Judge of Azamgarh, confirming a decree of Babu Udit 
Narain Sinha, Subordinate Judge. 

Suit for pre-emption. 

The court of first instance dismissed thë claim. 

The lower appellate court confirmed the decree. 

Plaintiff appealed. 

Mohammad Ishaq, for the appellant. 

Surendra Nath Sen, for the respondents. 

The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- 
tion. The plaintiff adduced in evidence, in support of the exist- 
ence of this custom, an extract from the wayrb-zl-ars of 1861. He 
also produced a judgment of 1866 which shows that the right of 
pre-emption was at least aSserted and that the pre-emptor got 
possession though possibly on a compromise decree. Both the 
courts below have dismissed the plaintiffs claim. The question 
for us to decide is whether or not the evidence which the plaintiff 
adduced was sufficient in the absence of all evidence to the con- 
trary to establish the custom under which he claimed. In*the full 
Bench case of Returajt Dubain v. Pahalwan Bhagat (}), it was 
decide. that the entry in the wayib-ul-arz of a right of pre-emp- 
tion was to be taken prima facie as a record of a custom rather than 
that of acontract and that the mere fact that at the beginning of 
the waytb-ul-are, or at the end, a word such as “ ¢#rarnama” appears 
is not sufficient to make the entry, an entry bfa contract and not 
of acustom. Almost every wajtb-u/-arg does contain certain matters 
which are atrangements between the co-sharers. Nor is the mere 

#8, A. No. 608 of 1918. 
(1) [1911] 1. L. R., 88 AH., 196. 


VOL, XI HIGH COURT èdi 


fact that there are entries of arrangements in the wajib-ul-arz 
sufficient to prevent the entry of pre-emption from being read as 
a record of custom. In the courts below and in this Court the 
case, of Dhian Kunwar v: Diwan Singh and others (1), was 
quoted and relied upon on behalf of the defendants. In that 
case the only evidence adduced vn behalf of the plaintiff was an 
extract from one wajib-ul-ars. The lower appellate court had 
dismissed the plaintiffs claim and this Court affirmed its decree. 
If the case is carefully looked into, it will be seen that the case 
was entirely decided upon its own facts and circumstances. The 
wazid-ul-are was of an unusual nature, and in the very same clause 
in which reference to pre-emption was made reference was made 
to a numiber of other matters which could not possibly have been 
matters of custom. Furthermore, the plaintiff in his plaint had 
referred to an earlier wayib-ul-ars but had not filed it. The case 
was decided as we have said on its own facts and circumstances, 
In the present case the record is quite clear and free from 
ambiguity. nevertheless the case might have been quite different 
if the defendants had gone into evidence and had shown from the 
history of the village, or other circumstances that it was very 
improbable or impossible that a custom of pre-emption had grown 
up in-the village.- They might have shown (if such was the case ) 
that there had been a-number of sales to strangers, or that the 
entry-of the right of pre-emption in different wayzb-u/-arses were 
necessarily inconsistent. -If the defendants had gone into any 
such evidence the court might very well have come to-the 
conclusion that the entry in one wayté-ul-argz standing alone was 
insufficiént to support the allegation of the existence of the 
tustom but where there is an entry in the wayib-nd-arzs which is 
clear and distinct, and there is no evidence to the contrary, we 
think the court ought, having regard to the prevailing practice, to 
hold that the custom of pre-emption exists. The result is that 
we must allow the appeal, set aside the decrees of the courts 
below and remand the suit to the court of first instance, through 
the lower appellate court, with directions to re-admit it under its 
_ original number and to proceed to hear and determine the case 
according to law. Cost here and heretofore will be costs in th¢ 
cause. : . Appeal allowed, 
. (1) [1911] 8 A. L. J. R., 786. ` 
~ Xu Io4R 
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KING-EMPEROR à 
Versus i 
NARAIN * 
Code of Criminal Procedure (dot V of 1898), section £88—Juror discharged—New 
juror added—Fresh trial. 

‘One of the jurors was discharged after some of the prosecution wit- 
nesses were examined and another juror ‘was added in his place. The 
Judge did not commence the trial afresh but called the witnesses who had 
been examined, read out their statements to them and they admitted those 
statements. Other witnesses were then examined. Held that the trial was 
defective and it could not be validated by reading over the depositions of 
witnesses to them and getting their admissions. 

CRIMINAL REFERENCE made by B, J. Dalal Esq., Sessions Judge 
of Benares. 

R. Malcomson (Assistant Government Advocate), for the 
Crown. , 
Harnandan Prasad, for the opposite party. 
The judgment of the Court was delivered by 


- RAFIQ, J.—This is a reference by the learned Sessions Jadre 
of Benares under section 307 clause (1), Cr. P.C. It seems that 
one Narain was tried in the court of the learned Sessions Judge 
with the help of a jury ona charge of theft. The charge was 
denied by Narain. The prosecution examined three witnesses 
in support of the charge and the accused gave evidence to show 
that he bore a good character. The jury returned a fhanimous 
verdict of not guilty. The learned Sessions Judge being of 
opinion that the verdict of the jury was flagrantly in opposition 
to the evidence in the case and was perverse did not accept it and 
has submitted the case to this Court under section 307 clause (1) 
Criminal Procedure Code. We find on a perusal of the record that 
after the first two witnesses for the prosecution had been examined, 
it was discovered that one of the jurors was deaf and had not follow- 
ed the trial at ‘all. He was discharged and another juror was added, 
The learned ‘Sessions ‘Judge did not commence anew ‘thé’ trial ‘of 
Narain but éalled ` up the’ first two witnesses for the prosecution 

gr. ‘Ret, No. 909 of 1914. 
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and had their statements read out to them and they admitted that 
their evidence which they had heard was correct. The trial then 
proceeded and other witnesses were examined for prosecution and 
for the defence. Apart from the question whether the verdict of 
the jury is perverse or not we find that the trial before the learned 
Sessions Judge has been defective in view of the provisivns of 
section 282 Criminal Procedure Code. It was not open to the 
learned Sessions Judge to merely read over the statements of the 
first two witnesses and obtain their admissions to validate the 
trial where one of the jurors had been discharged and replaced 
by a new juror. We therefore direct that Narain be retried before 


another jury,according to law. 
Retrial ordered. 


BAL KISHUN 
VErYSUS 
SIPAHI LAL AND OTHERS* 
Code of Criminal Procedures (Aot V of 1908), Section 17— Powers of a District Mag- 
istrate to distribute work—Disirict Magistrate cannot delegate kis powers, 

Section 17 of the Code of Criminal Procedure empowers a District 
Magistrate to make rples or give special orders connected with the Code 
as to distribution or work among Snbordinate Magistrates and Benches 
of Magistrates. It does not empower a District Magistrate to pass on 
his powers of calling up cases from Subordinate Courts and redistributing 
them? The power of distribution of business cannot be exercised by a Mag- 
istrate in charge of a Sub-Division or by a senior Honorary Magistrate. 


CRIMINAL REVISION from an order of Raja Lalta Prasad, 
Honorary Magistrate of Pilibhit. 

The parties were not represented. 

The following judgment was delivered by 


KNOX, J.—The case was one in which the offence charged 
was an offence under section 323 of the Indian Penal Code. 
It was transferred from one court to another until it had come 
under thé cognizance of no less than’ four different courts and 

i *Cpr. Rev No. 1082 of 1918. 
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even now it does not appear clear under what order the case 
passed from one to another of these several courts. There 
appears to be a custom in`Pilibhit under which all cases entrusted 
toa Bench of Magistrates are put before the senior Honorary 
Magistrate in order that he may make a proper distribution of 
the work and the authority for this practice is based upon section 
17 of the Code of Criminal Procedure. Section 17 empowers a 
District Magistrate to make rules or give special orders connected 
with the-Code as to the distribution of work among such Magis- 
trates and Benches. Now distribution of work is one thing, calling 
up a case from the court to which it is transferred for trial is quite 
different and I cannot find that the Code anywhere empowers 
the District Magistrate to pass on his powers of calling up cases 
from Subordinate Courts and redistributing them. Such a practice 
even if governed by a special order would not appear to be 
consistent with the Code and the mischief from such a practice 
appears when a simple case of this kind is handed about from 
court to court. 

The distribution of business is so far as I can ascertain con- 
fined to District Magistrates and cannot be exercised by a 
Magistrate in charge of a Sub- Division. 

The order of the Magistrate directing that the Senior Honorary 
Magistrate should distribute work among the other Honorary 
‘Magistrates is anorder s/fra vires and some other arrangement 


“for distribution of work than this should be made; otherwise 


there is a risk of a case transferred by a Senior Honorary Mag- 
istrate being declared nul and void ab inttio, being a trial*without 
jurisdiction, Let the record be returned. s 


Record returned. 
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MOHAMMAD ABDUL GAFOOR AND 2THERS (Defendants) 


VErSUS 


ARTHUR BARBAR (Plaintif). * 
Jurisdiction —Civil and Revenue Court—Rent-tre+ land -Suit for declaration to hold 
land rent-free. 

It is not open to a Civil Court to make a declaration that a party who 
has failed to prove that he ig the proprietor ofa land is entitled to hold 
it rent-free, 

SECOND APPEAL from a decree of B. J. Dalal Esq., District 

“Judge of Azamgarh, reversing a decree of Babu Lakshmi Narain 

Tandon, Ist Additional Munsif. 

Suit for declaration of right. 

The court of first instance dismissed the claim. The lower 
appellate court reversed the decree. 

`” Defendants appealed. 

Mohammad Rahmat-ul-lah, for the appellants. 

Mohammad Iskaq, for the respondents, 

The judgment of the Court was delivered by 


CHAMIER, J.—This appeal arises out of a suit brought by the 
respondent for a declaration that he is the owner of certain land 
and that the appellants have no right to receive rent from him 
therefor. The suit was instituted in consequence ofan adverse 
decision by a Collector of the 2nd classin a suit brought by the 
appellants against the respondent for the rent of this land. It 
has’ béegn finally decided in the other suit that the present appel- 
lants‘are riot entitled to receive rent for the land from the respon- 
dent. But in our opinion it was not competent to a Civil Court 
to make a declaration that the respondent who has failed to 
prove that he is the proprietor of the land is entitled to hold it 
rent-free. The suit as brought was not maintainable in the Civil 
Court on the finding that the respondent had failed to prove his 

_ title. ‘We think thaf the suit should’have ‘been dismissed. We, 
therefore, allow this appeal, set aside the decree of the court below 

“and dismiss the suit with cost in both courts. 

. Appeal decreed” 

; * B, A. No. 846 of 1918. 
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BABBU AND ANOTHER (Defendants) 
versus : 


SITA RAM (Plaintif),® 


Burden of proof—Admission as to payment of consideration in a mortgage deod — 
Evidence against mortgagor and persons claiming under kim, i 


Where a mortgage deed is proved to have been executed and the docu- 
ment contains an acknowledgment ofthe receipt of the consideration, 
this is a strong prima facie evidence that the consideration had- been 
actually received and is evidence not only against the mortgagors but also 
against persons claiming under them. The mere fact that the court was 
not satisfied with the evidence whioh the plaintiff adduced in addition 
to the acknowledgment would not absolve the defendant from producing 
evidence that notwithstanding the acknowledgment inthe body of the 
deed there was no consideration in fact. A 


APPEAL under section 10 of the Letters Patent from a judg- 


ment of Mr. justice Banerji, setting aside ‘a’decree of Maulvi 


Mohammad Siraj-ud-din, Judge of the Court of Small Causes, 
Cawnpore, who confirmed a decree of Babu Ghansham Das, Addi- 


tional Munsif. 


Suit for recovery of money. 


` The court of first instance dismissed the claim. 


Banerji, J, 


The lower appellate court allowed the appeal. 
This decree was reversed on appeal by 


BANERJI, J.—This was a suit forsale upon a mortgage made 


on the 23rd of September 1898 by the defendants, Brigpal 
Singh and Bhagwan Singh in favour of the plaintiff and the 
defendant Manni Lali’ The fifth defendant is-a subsequent 
mortgagee. Defendants ‘4 td 6 are subsequent transferees of part 
of the mortgaged property. The defendants other than the 
mortgagors alleged that they had no knowledge .of the mort- 
gage. The mortgagors admitted execution of the. bond, but 
denied receipt of consideration: The ‘court of first instance - 
found that the mortgage bond which was a registered document 
had been guly executed by the martgagors. As to consideration 
it cast the burden of proof on thé plaintiff and holding that. the 


* LP. A. N66 of 1922 2 i 
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plaintiff had not discharged the burden dismissed the claim. 
The lower appellate court rightly held that since receipt of 
consideration was admitted in the document itself and also 
before the Sub Registrar the burden of proof as to non-receipt of 
it was on the defendant, but it says that as the plaintiff gave 
evidence and that evidence is riot credible, the. suit must fail. 
I do not agree with the learned Judge’ of the lower appellate 
court on this point. As defendants executants admitted receipt 
of consideration both in the document itself and before the 
Sub Registrar it was for them to prove that the admission was 
untrue. If the evidence adduced by the plaintiff proved that 
consideration was not paid, that is .to say that the defendant's 
admission was untrue, of course the  efendant could rely on 
that evidence ; but in this case the plaintiff himself pledged his 
oath and one witness stated ‘that consideration had been paid. 
The lower appellate court disbelieves their statement. Assuming 
that they did not state the truth it cannot be said that their 
statements proved that consideration was not paid and that 
the defendants’ admissions were in fact untrue. The defendants 
made no attempt to examine witnesses. The plaintiff need 
not have adduced any evidence and if their evidence was not 
sufficient to prove payment of consideration, it did not disprove 
the admission made by the defendants. The lower appellate 
court was in my opinion wrong iu holding that payment of 
consideration had not been proved. In the face of the defendants’ 
admission which stood unrebutted such a finding could not be 
-arrived at. There is no other question involved in this appeal. 
J accordingly allow the appeal, set aside the decrees of the 
‘courts below and decree the plaintiff's claim with costs in all 
courts, 

_ The Aeteidante appealed. 

Sital Prasad Ghosh, and Guirdharilal Agarak, for the 

appellants. 

. Braj Nath Vyas, for the respondent. 

. The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises -out-of a suit on foot of.a 


mortgage, dated the 23rd of September 1898, There were a 
number of defendants besides the mortgagors. The present 


Tudball, J. 
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Orv appellants Babbu and Sukhnandan Lal were defendants as 


1914 purchasers of a portion of thé mortgaged property. The court of 
KN È r: á y 
BABBU first instance according to the judgment of the lower appellate 
D. : 7 z 2 
Sma Ray Court threw the onus of proving the payment of consideration 


pelea upon the plaintiffs, and held-that they had not discharged this 
Tudbali, J. . ee : : 

onus and accordingly dismissed the suit. The lower appellate 

court itself also dismissed the suit stating. that while the court 

of first instance was wrong in throwing the onus upon the plaintiffs, 

still the witnesses having been examined and not believed the suit 


was rightly dismissed. 


; A learned Judge of this Court finding that there was an ack- 
nowledgment of the money in the deed itself, (and apparently 
believing that there was no other evidence adduced on behalf of 
the defendant), held that both the courts below were wrong and 
decreed the plaintiffs claim. l 


We entirely agree with the remarks of the learned Judge of 
this. Court. Where a mortgage deed is proved to have been 
executed and the document contains an acknowledgment. of the 
receipt of the consideration this is a strong prima facie evidence 

+ that the consideration had been actually received, and is evidence 
not only against the mortgagors but also against persons claim- 
ing under them subsequent to the date of the mortgage. The 
presumption of course can be rebutted, and the mere fact that a 
court was not satisfied with the evidence which the plaintiff 
adduced in addition to the. acknowledgment would not absolve 
the defendants from producing evidence to show that notwith- 
standing the acknowledgment in the body of the degd there 
was no consideration in fact. We would like here to point oute 
that as a general rule the Subordinate Courts ought to hear the 
evidence on both sides. Their decisions are not always final, If 
they do not hear the evidence on bòth sides, in cases in which 
appeals lie, the defendant mav’ be put in the awkward 
position of having the case decided on appeal against him 
although his evidence has not been heard.: To some extent we 
rather suspect that this is what happened in the present case, 
Kvidently the learned Munsif was very dissatisfied with the 
plaintiff's - evidence. We find, , however, on referring to the 
record that one witness was.examined on behalf of the defendants 


Lay 
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who deposed to facts, which if believed would go to show that 
there was no consideration for the bond in suit. Also that 
he mentioned some persons who could corroborate this statement, 
and that these persons were summoned as witnesses. The facts 
were evidently not brought under the notice of the learned Judge 
of this Court owing very likely to the fact that the pleader on 
behalf of the present appellants had died and they were unrepre- 
sented when the appeal was before.khim. We might also mention 
that the plaintiff and the appellant Sukhnandan Lal had come to 
termis and that the decree as against Sukhnandan could only have 
been in the terms of the compromise. 


.We allow the appeal, set aside the decree of this Court and 
‘also of the lower appellate court, and remand the case to the 
‘court of first instance with directions to proceed to hear 
the evidence for the defence and to decide the case according 
to law. The court wili be entitled after hearing the defendant’s 
evidence, if it thinks it necessary so to do, to hear any further 
evidence which the parties may adduce. Costs here and heretofore 
including both hearings in this Court will be costs in the 
cause, - 
Appeal decreed. Cause remanded. 
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iyik ALLAH JILAI AND ANOTHER (Defendants) 
1914 versus 
May, #1. UMRAO HUSAIN AND OTHERS (Plaintiffs)* 
CHAMIER, J. Limitation Act (1X of 1908), Art, 180— Revenue courts refusal to correct village 
Rariq, J. papers—Suit for declaration of right—Cause of action. ' 


The plaintiffs’ predesessors-iu-interest in 1875 sold to the defendants a 
zamindari share with the exeeption of 26 Righas. In 1888 the vendore were: 
recorded as exproprietary tenants of all the zamimdari including the 26 
Bighds which had remained in possession of the plaintiffs, In 1904 the 
plaintiffs applied to the revenue court for correction of the village papers 
but the application was refused aud on the defendants applying for assess- 

` ment of rent the revenue court assessed rent on the 26 Bighas. The plaintifis 
brought this suit for declaration of their right. Held that the order assessing 
rent gave the plaintiffs a cause of action for instituting the present snit 
which having been brought within six years of the order was within time. 

Legge v. Rambaran Singh, [1897] I. L. R., 20 All, 35, Akbar Khan v. 
. Turaban, [1908] I. L. R., 31, All.9, Sheopher Singh v. Deokaran Singh, 
[1913] 10 A. L. J R., 413, Purskotiam v. Parmanand, Mis. 279 of :1009; 
Skinner v. Skankarlal, S. A. 263 of 1907, referred to. 


SECOND ‘APPEAL froma decree of Maulvi Muhammad Shafi, 
Additional Judge of Meerut, confirming a decree of Sheikh 
Muhammad Hasan, Additional Subordinate Judge. 

Claim for declaration of right. 

? The court of first instance decreed the claim. 


The lower appellate court confirmed the decree. 
Defendants appealed. 


Satish Chandra Banerji and Tej Bahadur Sapru, for the ° 
appellants. 

A. H.C. Havmileen for the respondents. 

The judgment of the Court was delivered. by 


Chanter, J. CHAMIER, J.—One Faiz Ali had an interest in patti Jamaluddin, 
Mauza Sambhal Khera. He died leaving a widow and four 
daughters who, in 1875 sold the entire interest in the patti with the 
exception of 26 bighas to which the present suit relates. It 
appears that in 1888 the vendors were recorded as exproprietary 


tenants of these 26 bighas. The plaintiffs and the ‘fourth de- 
“8S. A, No. 666_of 1913. : 
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fendants are representatives of the vendors of 1875 and they have 
brought this suit for a declaration that they are the proprietors 
of the 26 bighas. In 1903 the plaintiffs applied to the revenue 
authorities for correction of the village papers. The defendants’ 
predecessors objected and the order vf the court was as follows. 
“ The applicants are in possession of the land and can remain so. 
[If they. want to have any change*made in their capacity they 
should move a civil court for it. I therefore dismiss the appli- 
cation.” In January 1912 the defendant applied tothe revenue 
court under section 36 of the Land Revenue Act of 1901 for assess- 
ment of rent on the 26, bighas, The present plaintiffs objected 
_that they were the owners of the land and not exproprietary tenants 
of it: The defendants replied that the matter had been settled by 
the order of the revenue court passed in 1904. The court decided 
that it could not go behind . the order of 1904 and it proceeded to 
assess the rent on the holding. The courts below have decided in 
favour of the plaintiffs. 

In second appeal to this Court two points were len veg, that 
the suit was not maintainable in a civil court and that if maintain- 
able it was barred by limitation. The first point after some argu- 
ment was abandoned. With reference to the second point the 
learned advocate for the defendants appellants relies upon the 
decisions of- this Court in Legge v. Rem Baran Singh (1), and 
Akbar Khan v. Turaban (3). The respondents rely upon other de- 
cisions of this Court which will be referred to presently. 

All that was decided in the case of Legge v. Ram Baran Singh 
was that article 120 of the Limitation ‘Act is applicable to a suit of 
this nature and that the six years run from the date on which the 
cause of action arises, In miscellaneous No. 279 of 1908, 
Purshotiam vi! Parmanand and others, certain lands alleged to 
belong to the plaintiff had been recorded before 1896 in the village 
papers as ‘the common land:of the village. Several years afterwards 
in partition proceeding, it was proposed to treat the land in 
question as the common fand of the village and the plaintiff then 
sued for a declaration of his title... This Court held that the suit 
was. within time having been brought within 6 years. of. the pare 
i i > t 41897] TG Rar20 Al, 38.0 LTE. cts 
(2) [1908] IL. By 81 \All., 8. ia Jagi 


di 
- 


e 


Arman J JILAI 


Uarkao 
Husain 


Chamicr, J. 


Crvin 


1914 
ALLAH JILAT 
0.. 
Usmao 
Husain 


Chamier, J. 


Bg HiGH COURT ABIR 
tition proceeding. The learned Judges observed that so long 
as the plaintiff was allowed to remain in undisturbed possession it 
was not obligatory on him to institute a suit for declaration of title. 
In Skinner v. Shankarlal, second appeal No. 263 of 1907, the 
defendant to the suit had got his name entered in the $4ewat in 
May, 1899 inspite of the plaintiffs’ objection. On the strength 
of this entry a suit was broughf for profits ofthe share more than 
six years after the order of 1899. ‘The plaintiffs then sued -for a 
declaration of their title, It was held that the svit was within 
time inasmuch as the institution: of a suit for profits gave the 
plaintiffs a fresh'cause of action. In Sheopher Singh v. Deonarain 
Singh (1), the plaintiffs had all along been in possession of the land 
in suit butin 1901 the settlement authorities had made an entry 
which showed that they. were entitled to a smaller area. They 
had objected to the entry-but their objection had been thrown out. 
They, however, remained in undisturbed possession of all the land 
to which they were entitled. In 1909 the Collector ordered that the 
entry should becorrected but the Commissioner set aside his order 
and the plaintiffs then brought a suit for declaration. One of us, 
on the strength of the two cases last cited held that the suit was. 
within time, inasmuch as the proceedings of 1909 gave the 
plaintiffs a cause of action, whether the proceedings of 1901 gave 
them cause of action or not. The decision was confirmed in an 
appeal under the Letters Patent. In Akbar Khan v. Turaban the 
name ofthe defendant had been entered in the revenue papers in 
respect of the property in, 1895. A suit for declaration of title 
was brought in 1904 and the question of limitation was "raised. 
On behalf of the plaintiffs it was contended that a fresh cause of ° 
action accrued to themin 1903 when the defendant objected to 
the correction of the kewat. This Court held that the proceedings 
of 1903 did not constitute a fresh cause of action. They regarded 
the refusal to allow the entry to be corrected as a continuation of 
the original cause of action. ° 


In the present case notwithstanding the order of April 1904 
the plaintifs remained in possession ofthe land without liability 
to pay rent therefor. It was not, until: rent’ was assessed imthė ` 
proceedings of roro that they became liableʻto pay rent. -Tt šeerha 


(1) (1912) 10A. L. J. m, ab 
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to us that the order of 1912 gave the plaintiffs an entirely fresh 
cause of action. That order was almost equivalent to a suit 
against them for rent ofthe land. On the authorities we think 
that. the decision ofthe court below was correct. We dismiss this 


appeal with costs, 
Appeal dismissed. 


PIR KHAN (Plaintiff) 
: VETSHS . 
FAYAZ HUSAIN AND OTHERS (Defendants) * 
Pre-emption— Mohammedan law—Sale by Siia—Suit by Sunni—Shia law applicable, 
There is no warrant for saying that the Shia law ot pre-emption is a dead 
Y letters Abbas Ali v. Maya Ram, 1. L. R., 12 All, 229, Kurban Husain v. 
Chote, I. L. R., 29 AlL, 102, referred to. Im case of a sale of property by 
a Shia to a Hinda, a Sunni brought this suit to pre-empt, basing his title 
on prevailing custom and Mohammedan law. It was held that a custem of 
pre-emption did not exist, Held that the Shia law of pre-emption was 
applicable and the Sunni had no right to pre-ewpt, 
First APPEAL from a decree of Babú Rama Das, Subordinate 
Tudge of Saharanpur. 
- Claim for pre-emption. 
': The court of first instance dismissed the claim. 
Sunder Lal and Motilal Nehru, for the appellant. 
Satish Chandra Banerji and Lalit Mohan Banerji, for the 
respondents. ; 
_The judgment of the Court was delivered by 
TUDBALL, J.--This appeal arises out of a suit for{pre-emption 
of a zamindari share and a house. The plaintiff appellant is a 
co-sharer in the mahal. He isa Mussalman of the Sunni sect. 
The vendor is also a Mussalman but of the Shia sect. The 
yendees are Hindug and strangers tothe village. The plaintiff 
$ bases his right on a custom prevailing in the village among the 
-:members of the co- parcenary body. In the alternative he claims 


a right based on Muhammadan law and alleges: that he performed 


ea 


_ the two.necessaty preliminary demands.. p, 0 vo. 
SSTP A. NA -218 bt i918 -o . 
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TUDBALL, J. 
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Qvi . ` The court below has dismissed the suit. It held that the 
1914 plaintif had failed to prove satisfactorily the existence of the 
Pm Kuan alleged custom. 
roe In regard to the iecnative: caim it held that the pantin 
. HUSAIN 


a was not entitled to claim the application of the Sunni rule of 
Tuddat, J. pre-emption to this case, the vendor being a Shia and under 
the Shia rule of pre-emptiqn, no right of pre-emption could be 
claimed in the circumstances of the present case as there were 
admittedly many more than two co-sharers. It must be pointed 
out that the share sold is Khata Khewat No. 1g in which the 
plaintiff has no share but it is part of a patti in which he has a share. 
To this patti is attached certain shamilat lands in which all the 
co-sharers of the patti have a share and there is also some 
skamilat deh in which all the co-sharers of the mahal have shares, 
The house in suit stands on the shamdlat deh and belongs to 
the vendor only. The plaintiff claims his right because he has 
a share in the patti and village. On appeal it is urged 
(1) That the evidence produced is amply sufficient to prove’ 
the custom. l f 
ž (2) That if this is not correct then the lower court was wrong 
in applying the SAza@ rule of pre-emption as the Muhammedan 
law of pre-emption prevailing in these provinces must bė taken 
to be the Sunni law, irrespective of the creed. of the parties 
and therefore the lower court ought to. have decided the third 
and fourth issues which it has not touched. 


In regard to the first point, the plaintiff produced an extract 
from the village Wafib-ul-ars of 1867, also copy of a jufigment 
in a pre-emption suit of 1897; a copy of the dastur dehi prepared 
at the last settlement which is now current and four witnesses, 


Taking first the’extract from the Wajib-ul-ars of 1867 we see 
that it runs as follows. te 


Para. 6 regarding the transfer of a hakiyat by sale or mortgage 

Every co-sharer has power to transfer bis ‘ Bakiya!’ (his property) entered 
in the Khatausx, If any co-sharer wishes to transfer his hakiyat by sale ho ç 
shall first transfer it to an ek- jaddi own brother and in onse of his refusal u 
eo-sharer in the village is entitled to make™ a purchase. Jfa dispute arises ` 
regarding the price of the property to be transferred it sha) be desided ‘oither 
py thd court or by arblération -ang if any - od-sharbr does not -take iy liuu 
of the Gii by srbitrators the od-Sharer may. transter it fò a stranger if 
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he likes ; and he may mortgage it to whomsoever he likes. Ifa son is alive a 
gift in favour of a daughter’s son or sister’s son shall not be valid in the 
oase of Hindus but it shall be valid in the case of mussalmans,. while 
jn the oase of Englishmen the provisions of the Statutory Enactment shall be 
complied with. $ 

In this vilago mahajans, Brahmans, Kalals, Rajputs and Bayids are 
co-sharers. On tho death of a proprietor without male issue, his widow 
provided she does not remarry shall be the owner with a power to sell or 
mortgage but she shall not transfer the property of the deceased to her father, 
brother or relations She can make a transfer to the heirs of. her deceased 
husband. In case the widow adopts a son from amongst the issue of her 
father or deceased husband then the property shall devolve on such 
adopted ‘son, if she adopts one from among the relations of her hnsband 
but it shall not devolve on the issue of her father or on a “ghair Kaf”. In 
the case of two widows with different number of children the estate shall 


divided with reference to the number of brothers and not per sirpes. In oase 
there is no male issue the ¢k-jaddi relations shall be the owners, 


{His Lordship after discussing the oral and documentary 
' evidence proceeded as follows.] 


In these circumstances, looking to the ambiguity of the 
settlement entries and the fact that in not more than forty 

per cent of the sales to strangers have claims for pre-emption 
been put forward, and that..not all of these were pressed or 
ended successfully, it is impossible to hold that the plaintiff 
has put before the court sufficient evidence to establish the 
“ custom” which he alleges. 

We next come to the question of the plaintiffs right under 
Mobammedan law. It is urged that the Mohammedan law of 
pre-emption which the courts in these provinces can apply is 
the Sunn? Law alone and the reason given is that that was the 
Jaw which was enforced before the British rule commenced. 
This is not an argument of much force if of any at all. Reliance 
is placed on the decision of the Calcutta High Court reported 
in Jog Deb Singh v. Mohomed Afzal(}), We cannot follow this 
ruling in view of the decisions of our own High Court. In the case 
ot Abbas Ali v. Maya Ram (2), where the vendor and pre-emptor 
were both Shias and the vendee a Hindu, the Shia rule of pre- 


emption was enforced. In the case of Qurban Husain v. Chote (8), 
Š (1) [1905] I. L. R., 32 Cal., 982. a 
. -(2)- [1888)-I. L. R., 12 All, 229. 
> 7s) (8) - [1898] LL R., 22 Àl, 102. 
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where a Shia sought to pre-empt in the case’of a sale by a 
Sunni to a Sunni the court held that the’suit must fail- as the plain- 
tiff being a Shia had under the Shia law no right of pre-emption 
though under the Sunni Law such a right was given in the 
circumstances of that case. As was pointed out in that case 
the courts .must, apply the rule of justice, equity and good 
conscience. In the present case if the vendee and pre-emptor 
were to change places, the Shia could not pre-empt by reason 
of his own law, że, his own law would be applied to him. In 
justice when he sells his own law should be applied. There is 
no warrant for saying that- the Shia law of pre-emption isa 
dead letter in these provinces. It has always been applied to 
Shias and we can see no justice in refusing to apply it. In the 
case of a sale by a Sunni to a Hindu, the Sunni law is applied 
where a Sunni seeks to pre-empt, vide, Gobind Dayal v. Inayat- 
ullah (2). E 

In our ọpinion the decision of the court below is quite 
correct on both points. In this view the appeal fails and is dis- 
missed with costs. 


Appeal dismissed, 
(1) [1885] I. L. R., 7 AlL, 775. : 
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BISHESHAR DAYAL AND ANOTHER (Plaintiffs) 
Versus 
JWALA PRASAD AND ANOTHER (Defendants) * 
Contract Act (IX of 1878), section 80—Graingit actually purchased—Transfer of the 


pit not contemplated—Intention of the purchaser to resell it through the vendor— 
Whether.gambling transaction. $ 


A grainpit was purchased by the defendants through the plaintiffs as 


their commission agents and the probabilities, to the knowledge of the’ 


plaintiffs wera that the defendants would resell the contents of the grainpit 
through the plaintiffs, as thoir commission agents, getting the benefit of any 


rise in the prices or suffering loss of any fall. Held that the agreement 
was not by way of wager within the meaning of seetion 30 of the Contrast 


Act. Forguett v. Ostiguy, [1895] A. C., 380; Jagat Narain v. Srikishen 
Das,- I. L. B, 38 All, 219, followed. . ; 
‘SECOND APPEAL from a decree of D. L. Johnston Esq. District 
Judge of Meerut, reversing a decree of Pandit Mohan Lal Hukku, 
Subordinate Judge. , 
Suit for recovery of money, 
The material facts are fully set out in the judgment. Shortly 
stated they were as follows :— f ' 


The plaintiffs alleged that they purchased a grainpit full of 
grain for the defendants under their instructions. Under a 
custom prevailing at Hapur the defendants were bound to take 
delivery of the goods before a certain time but that they failed 
to do so. Thereupon the plaintiffs under the terms of the contract 

sold the ‘rain at a loss and brought the present suit for its recovery. 
The defence was that the transaction was of a gambling nature, The 
court of first instance found that the grainpit as a matter of fact 
existed, that it was purchased for the defendants under their in- 
structions, but it was not the intention of the defendants that they 
should take delivery of the grain but it was to be sold through the 
plaintiffs as agents forthe defendants who were to get the profits or 
pay the loss, It found that the transaction did not amount to 
a gambling transaction and gave the plaintiffs a decree. The 


lower appellate court cameto a different conclusion and dismissed 
the suit. , i 


#5, A. 140 of 1913. 
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Plaintiffs appealed. 


Satish Chandra Banerji (with whom Tef Bahadur Sapru), for 
the appellants, It is an admitted fact that the grainpits were 
in existence, it is also admitted that the plaintiffs bought the 
grainpits as defendants’ agents. The plaintiffs were merely 
commission agents who acted bona fide and on the defendants’ 
refusal to take delivery had sold the goods at the market rate. 
As far as they are concerned itïs immaterial whether the defendarits 
intended to take delivery or not or whether the defendants 
bought the grainpits with the intention of gambling. This is not 
a case where two principals enter into an agreement with the 
clear intention and knoweldge that they are entering into a 
gambling transaction, But in a case like the present one when 
there isa third party in between and acts bona fide and pays 
earnest money and is forced to sell the goods and suffer a loss 
it cannot be said that there is any presumption in law which 
would make the contract invalid. 


Shibhomal v. Lachman Das, [1901] I. L- R., 23 All , 165, 

Forgett v. Ostiguy, [1895] App. C., 318, 

Sir E. Sasson v. Tokersay Joddawjes, [1901] I. L. Ru, 28 Bom , 616, 621. 

B. E. O'Conor (with whom Gulsarilal), for the opposite party.. 

In this case there was a clear finding of the court below that 
plaintiffs were themselves. gamblers and these pits have been 
changing hands constantly and have all along been treated as a 
paper transaction. 


The mere fact that grainpits were in existence would make 
no difference. j 


What the courts have to see is the intention of the parties. 
Kong Yee Love & Oo v. Lotfi Nanji, [1901] I. L. R. 29 Cal., 461, P. 0. 
The present case was easily distinguishable from cases relied 
on by the other side. 


Here isa case in which an agent entered into’ a contract 
knowing full well that the transaction he was entering into 
was a mere paper transaction. Now.he comes forward and claims 
equitable relief. He further - submitted that such a contract 


was abinitie-void under-section-30 of the Contract Act. , 2 -5 
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In this case it is clear from the finding of the court below 
that both the parties entered into a contract with the intention 
of gambling and it cannot be contended that such a contract is 
not a wagering contract. 

The judgment of the Court was delivered by 


RICHARDS, C: J.—This appeal arises out of a suit in which 
the plaintiffs claimed money from the defendants as payable 
to them in connection with the sale of the contents of a grain- 
pit. The plaintiffs in their plaint alleged . that they were 
commission agents and.were employed by the defendants to 
purchase the grainpit, that they did purchase it on behalf of 
the defendants but that subsequently the defendants being 
unwilling or unable to pay the balance of the purchase money, 
or to give security the grainpit was re-sold at a.loss and their 
claim is made up of their commission and the difference between 
the price at which the pit was purchased and re-sold. The 
defence was that the transaction was a gambling transaction, 
and further that the pit was re-sold without the authority of 
the defendants. The court of first instance granted a decree 
to the plaintiffs holding that the transaction was not in the nature 
of an agreement by way of wager, within section 30 of the 


‘Indian Contract Act. The lower appellate court held that the 


transaction was a gambling transaction and that the money 
could not be recovered, Hence the present appeal. 


In our opinion the actual facts have been ascertained by the 
court of first instance and the lower appellate court has not in 
any way ‘dissented from such findings of facts. No doubt it 
has drawn certain legal inferences from those facts. The facts 
are as follows. The grainpit in question with its contents did 
in fact exist. It originally was purchased by the plaintiff. It 
was sold to various persons, and eventually was purchased 
by the plaintiffs as commission agents on behalf. of the defen- 
dants.. It is conteñded.on behalf of the respondents that all 


these sales ‘were mere paper transactions and that the plaintiffs: 
themselves were all along -the owners of. the grainpit. This- 


clearly i is not so; and is not the finding of either of the courts 
below. | The defendants by their written statement admitted , 
that the plaintiffs were cdimmission agents. They also admitted | 


820 HIGH COURT . [A L. J. R. 


that the grainpit in question was purchased on .their behalf 
by the plaintiffs as their commission agents. We have looked 
into the evidence of the principal defendant, Parmanand, and 
we find that what the learned Subordinate Judge says at page 
11 about the transaction is quite justified. It may be assumed 
for the purposes of the present case that there was very small 
probability of the defendants ever clearing the grainpit and 
that the probabilities were that they would resell the contents 
of the grainpit through the plaintiffs as commission agents, 
getting the benefit of any rise in prices or suffering any fall. 
It may also be assumed that the plaintiffs were aware that this 


was the intention of the defendants. Parmanand in his evidence 
admits that there were a number of other transactions of 
similar nature and that. upon one occasion he actually took 
delivery of grain and cleared the pit. The. question that we 
have to decide is whether under these circumstances the 
plaintiffs are prevented by the provision of section 30 A. of the 
Indian Contract Act from recovering the monies which they 
had to pay to the vendor of the grainpit. In our opinion they 
are not. On the facts stated above the case is very similar 
to the case of Forgett v. Ostiguy (1) and also to the case of 
Jagat Narain v. Sri Kishen Das (2. On the principle of these 
cases it cannot be said that the claim of the plaintiffs is based 
on an “agreement by way of wager.” 


It is contended that the grainpit was sold unlawfully and 
without the authority of the defendants. We have looked 
into the contract, and we find that there was an express pgovision, 
that if there was any question as to the solvency of the purchaser 
and if he failed to pay the balance of the purchase money or 
to give security ; the contents of the pit might be resold. The 
learned Subordinate Judge says “Parmanand admits that the 
plaintiffs made demands and that he had no money to pay, and 
was offering to make zéminan. His partner Jwala Prasad made 
promises of payment but did not or could not keep them.” 
Under these circumstances and having regard to the terms of 
the contract, it is quite. clear that the contents of. the graltipit 

oa). t1893) 4.0, 38", 
(2) [198] T. D. Re 83 AJl.. 219 


ri 


PR 
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were liable to be resold and accordingly the defence .on this Cry 

ground cannot be sustained. 1914 
The result is that we allow the apozal, set aside the decree PINHRSHA 

x Y. 

of the lower appellate court, and restore the decree of the court a: p 
. : JWALA 

of first instance with cost. PEAgAD 
J. M. B. Richards,C. 

. Apbeal allowed 

BARAN BARAI (Opposite party) Civiu 

VErSUs 1914 
MATA PRASAD (Applicant)*® May, 18. 

Code of Criminal Procedure (Aot V of 1898), section 195— Sanction to prosecute— Nites J 
Sancison in appeal— Further appcal to third court not allowed. Boo 


It is not intended that the question of granting or withholding sanotion 
to proseente should, after its decision hy two courts, be carried toa third 
court. Where a Munsif refased sanction to proseente and the Distrtct Judge 
before whom the matter was taken up under section 195 (6) Criminal . 
Procedure Coda granted the sanction. Held the High Conrt should not 
interfere. Kanhas Lal v. Chadammi Lal, [1908] 6 A. L. J. B., 1., followed, 
Meutiuswamt Mudaliv. Veeni Chetti, [1907] 1 L. R., 86 Mad., 382, not 


followed. 

First APPEAL ftom an order of W. R. G. Moir Esq, I. £. S. 
District Judge of Gorakhpur, granting sanction under section 195 of 
the.Code of Criminal Procedure. 


Mata*Prasad applied in the court of the Munsif of Gorakhpur 
for sanction to prosecute Baran Barai which was refused ; but on 
application to the District Judge he granted sanction igana that 
order. Baran Barai appealed. 

Jang Bahadur Lal, for the respondent, raised a preliminary 
objection. There was no appeal against the appellate order granting 
sanction. This was decided in the case of 


Kanha Lal v. OhadammijLal, [1908] 6 A. L. J. R., l. 


Pearay Lal Banerji, for the appellant. In the present case this 
Court is ‘Being asked to. revoke a sanction which has peen granted 
` F. A. F. O. 5 of 1914.” 
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1914 


BARAN BARA 


v. 
MaTAPRasaDd 


Piggoti, J 
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and under the terms of section 195, Criminal Procedure Code, 
this is permissible. It was not the case of the High Court being 
asked to interfere with the order ofa superior court upholding 
sanction. The upholding of such sanction would not be equivalent 
to the granting ofsanction and consequently there would not be 
under the terms of section 195 cl. (6) any further remedy. The 
practice of this court not to allow a second appeal must be confined 
to cases in which the same party who had availed himself of a right 
of first appeal and failed, claimed a further right of appeal. It 
could not apply to the case of a person who for the first time 
claimed the right of appeal given to him against the order granting 
sanction, Thecase reported in 6 A. L. J. R., 1, purports to follow 
the opinion of WALLIS, J. in 
Mutiuewami Mudali v -Veeni Ohetti, (190711 L. R., 30 Mad., 882, 

But the opinion of WALLIs, J. was confined to the case of 
sanction being upheld by the appellate court and the party against 
whom it is granted claiming a further right of appeal. The case of 

King Emperor v. Serk Mal, [1908] A. W. N, 102, 
which is referred to in 6 A. L. J. R., 1, was also a case in which the 
first court had granted sanction and the appellate court upheld it. It 
could not be said that there was a practice of this Court not to 
allow an appeal under the circumstances of the present case. 

The judgment of the Court was delivered by 


PIGGOTT, J.—These are three connected first appeals which raise 
substantially one single point. An application under section 195 of 
the Code of Criminal Procedure forthe grant of sanction to in- 


„stitute certain prosecutions for the offence of giving false evidence 


under section 193 of the Indian Penal Code was made in the 
court of the Munsif of Gorakhpore City and was dismissed by him. 
The party applying for sanction carried the matter to the court 
of the District Judge, as hey was entitled to do under. clause (6) 
the District Judge, p2se0 an order granting the sanction. T The 
parties against whom the sanction was granted have filed these 
ees appeals i in this Court, A preliminary objection i is 
taken that under the provisions of section 195 of the Criminal 
Procedure Code aforesaid it was not intended that the question of 
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granting or withholding a sanction should be carried to a third 
court. There isclear authority of a bench of this Court in sup- 
port of this objection in the case of Kanhat Lal and others v. 
Chadammi Lal (1), where the facts were precisely similar to- those 
of the case now before us. We have been asked to reconsider 
this ruling, both with reference to the decision of a Full Bench of 
the Madras High Court in Muttuswami Mudali v. Veeni Chetti 
(2), and to other cases referred toin the above mentioned ruling 
of this Court. So far as we are aware the reported decision of 
this Court has never been dissented. from and has been accepted 
in this Court for the last five or six years. On the principle of 
stare decisis wedo not think it expedient to reconsider that’ de- 
cision, or the arguments on which it was based. We hold accor- 
dingly that no appeal lies to this Court against the orders com- 
plained of and we dismiss each of the three appeals now before 


us with costs. . 
Appeal dismissed, 
A, C. M, : 
(1) [1908] 6 A. L. J. R., 1. 
(2) [1907] I. L. R., 80 Mad., 382. 





KUNDAN AND OTHERS 
` versus 


KING-EMPEROR* 


Code of Criminal Procedure (Act V of 1898), sections 118 and 183—Security for good 
behaviour—tfailure to furnish—Solitary confinement. 

Where a person who has been asked to furnish security for his good 
behaviour fails to do so the Magistrate has no power to order solitary 
oonfinement, 

CRIMINAL REFERENCE made by Rai Bahadur Srish Chandra 
Basu, Sessions Judge of Budaun, against the order of M. 
Sharafatullah Khan, Magistrate, first class, Budaun. 

The parties were not represented. 

The material facts are given in the following order of 
reference, i 

“The above three persons were asked to execute a bond of 
Rs. 200, with sureties of Rs. 200, for maintaining good behaviour 
Tos Or Ref. No, 861 of 1914. BES eae 
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under.section 110 of the Criminal Procedure Code. The order 
of the Sub-Divisional Magistrate Mr. Sharafatullah Khan is 
in these terms :—I confirm my order directing each of the 
accused to undergo rigorous imprisonment for one year including 
solitary confinement for two months unless bonds in Rs, 200, 
and sureties in Rs. 200, each are forthcoming. 


The jail authorities have referred the case to this Court 
regarding the order of solitary confinement. The order of 
solitary confinement is evidently a mistake. Section 123, Criminal 
Procedure Code allows only imprisonment simple or rigorous, 
as the case may be. It does not allow solitary confinement. 
The case is, therefore, submitted to the Hon’ble High Court 
with a recommendation that the order of solitary confinement 
be set aside. The explanation of Magistrate will now be 
taken and submitted. Meanwhile the order of solitary confine- 
ment will be suspended.” 


The following judgment was delivered by 


CHAMIER, J.—In this case the Magistrate passed an order 
under section i18 of the Code of Criminal Procedure and when 
the security demanded was ‘not forthcoming directed , that 
the persons concerned should be rigorously imprisoned for 
one year of which two months would be spent in solitary con- 
fnement. He had no power to order solitary confinement 
in a case of this kind. So much of his order as directs that 
Kundan, Sumer Singh and Kallan Shah be kept in solitary con- 
finement for two months is set aside. 


Order medified. 
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BHAJAN LAL ( Decree-holder) 
VEISUS 
CHEDA LAL (/udgient-debtor)® 


Codo of Civil Procedure (Act F of 1908), Order $1, rule, 8, cl. 8~Part payment— 
Execution of decrese—Uncertified payment or adjusiment—Not to be recogmsed—~ 
Limitation, 

An uncertified payment on account of a decree orits adjustment ont of 


court cannot be recognized by any court executing the deeree and cannot 


operate to prolong tho period of limitation applying for execution 
under the Limitation Act. Roshan Singh v. Maiadmn, (1908) I. L. R., 26 
All , 86, referred to. 


A decree-holder cannot certify & payment made to him ont of court after 
the decree has become barred by limitation. Goku}-Chand v. Bhika, 
[1914] 12 A. L d. 8.,°887, followed. Tuka Ram v. Babaji, [1895] 1. L. R., 21 
Bom., 122, distioguished. 

EXECUTION SECOND APPEAL from a decree of Babu Kunwar 
Sen, Additional Subordinate Judge of Moradabad, confirming a 
decree of Mr. F; Rustomji, Munsif of Chandausi. i 


Application for execution of a decree. 
The court of first instance rejected the application, 
The lower appellate court confirmed the decree. 


Decree-holder appealed, 
, J. U. Banerji, for the appellant, 


Rama Kant Malaviya, for the respondent. 


The following judgment was delivered by’ 


PIGGOTT, J.—This is æ decree-holders appeal. The decree 
was passed on July Ist, 1909.. The application for execution was 
made on January 24, 1913, the application being on the face of it 
barred by time. It is contended that limitation is saved by a 
payment, out of court ofasum of Rs. 25, said to have been 
made by the judgment-debtor on November 23rd, 1911. The 


courts below have held that they are precluded by the terms o 
* E, 8. A. No. 1496 of 1918, 
XII 107 R 
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Or. 21, R. 2, Cl. 3 of the Code of Civil Procedure from recognizing 
this payment. On behalf of the appellant reliance is placed on 
various older rulings of this Court, of which it is sufficient to refer 
to the case of Roshan Singh v. Mata Din (1), This argument over- 
looks the alteration effected by the passing of Act V of 1908. 
Comparing Order 21, rule 2 of this Act with section 258, of the 
Code of Civil Procedure of *1882, it is clear that certain words 
have been removed and others added. The former section was 
to the effect that an uncertified payment out of court should not 
be recognized asa payment or adjustment of the decree. The 
present section says that such payment shall not be recognized 
by any court executing the decree. I agree with the opinion ex- 
pressed by Messrs. Amir Ali and Woodroffe in their Commentary 
on the Codecf Civil Procedure (Act Vof 1908) that it follows 
from this alteration that an uncertified payment or adjustment 
cannot now operate to prolong the period of limitation for apply- 
ing for execution under the Limitation, Act. An ingenious sug- 
gestion is put forward on behalf of the appellant, although I do 
not find that it is taken in any definite form in the memorandum 
of appeal, that the application for execution presented by him on 
“January 24, 1913, is in itself an application under Order 21, rule 2 
of the Code of Civil Procedure certifying the alleged payment of 
Rs, 25. It is suggested that no period of limitation has been laid 
down for the making of such an application by the decree-holder, 
and that consequently the court executing the decree should first of 
all have allowed the decree-holder to certify his payment and then 
have proceeded to recognize it and to enquire, if necessary, whe- 
ther it was actually made. There is some support for this view 
in the case of Tuka Ram v. Babaji and others (2). That was a 
case dealing with an instalment-decree and cannot be quoted as 
an authority for the proposition that a decree-holder may certify 
payments after a decree has become time barred. A similar point 
has been before a Judge of this Court recently, vide, Goku! Chand 
v. Bhika 8), where the decision was against the decree-holder. I 
have no doubt that the courts below were right in holding that 
e, this application for execution was time-barred under article 182 


(1) [1963] I. Le R., 26 All, 86. (2) [1895] I. L. R., 21 Bom.;, 122." 
(8) [1914] 12 Ayla J. Ru, 387. 
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of the first Schedule: to the Indian Limitation Act (Act IX of 
1909) and that they were not competent to enter into an enquiry 
with regard to the alleged payment of Rs. 25 said to have been 
made on November 23, 1911. I dismiss this appeal with 


costs. 
Appeal dismissed. 


MEHAR CHAND AND ANOTHER (Applicants) 
l VeErSUS 


KING-EMPEROR (Opposite party).* 


Code of Criminal Procedure (Aot V of 1898), section 423—Enhancoment of sentence— 
Sentence altered. 

A Subordinate Magistrate sentenced a n accused, to one month’s rigorous 
imprisonment and a fine of Rs. 5, and in case of default.in payment of the 
fine, to one week’s further imprisonment. The District Magistrate 

` on appeal by the accused varied the sentence to one of.3 days’ imprison- 

‘ment and a fine of Rs. 160, and in default of payment of fine, to a further 

~ {mprisonment of one month. Held there was no enhancement of sentence 
and the order of the District Magistrate was quite legal. Q. B. v. Chagan 

Jagannath, I. L: R., 33 Bom., 439 and Bakhtavat Salu Naidu v. Emperor, 

LL. R., 30 Mad, 108, doubted. Rakhal Raja v. Hhirode Prasad Dutta, 

I. L. B., 27 Cal, 175, approved of. 

CRIMINAL REFERENCE made by G. K. Darling Esq., Additional 
Sessions Judge, } Meerut, from on order of C. Moore Esq., District 
Magistrate, Muzaffarnagar. 

Thé parties were not represented. 


The following judgment was delivered by 


PiGGort, J.—This is a reference by thé Additional’ Sessions 
Judge of Meerut, arising out of the following facts. Mehar Chand 
and Kanak Singh were tried before a Subordinate Magistrate on 
a charge under section 379 of the Indian Penal Code and were 
sentenced each to undergo rigorous imprisonment for à period of 
one month and to pay a fine of Rs. 5 each. A period of one 
ries imprisonment was prescribed in default of payment of 
fine. Compensation was ordered to be paid to the complainaht 
Chajju ‘out of the finé, if realized. Mehar Chand and Kanak 

_ Gr. Ref. No. 32) of 1914. 
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CRwINAaL Singh appealed to the District Magistrate. He affirmed the 


1914 conviction but varied the sentence passed. He reduced- the 
Menar Period of imprisonment to one of three days, which period the 
Cano appellants before him had actually undergone; but hè directed 
Eurenon the appellants each to pay a fine of Rs. 100 or in default to 
Piggott, J. Undergo imprisonment for one month. The Additional Sessions 
Judge, when the case was brought before him in revision, found 
no reason for interference with the conviction but has referred 
the matter. to this Court, holding that the District Magistrate’s ' 
order amounts to an enhancement of the sentence and is, therefore, 
illegal. There is a good deal of authority for the proposition 
that the sentence passed by the District Magistrate in this case 
does not amount to an enhancement of the punishment, inas- 
much as the aggregate period of imprisonment which the 
accused persons might have to undergo, even in default of pay- 
ment of fine, does not exceed the total amount of imprisonment 
which they might have to undergo under the order of the trying 
Magistrate, vide, Q. E. v. Chagan Jagannath (1) and Bakhtavat 
Salu Naidu and others v. Emperor (2) I venture to think that 
these rulings overlook the fact that a sentence of fine is not 
wiped out by. serving the alternative sentence of imprisonment 
but is still liable to be realised under process of the Court. | should 
be inclined personally to prefer the decision of the learned Judges 
of the Calcutta High Court, Rekhal Raja v. Khirode’ Prasad 
Dutta (8). It was there held that no general rule can be’ laid 


down to determine what is or is not an enhancement of 


sentence, when only a portion of the sentence is altered 
to a punishment of a lesser degree of severity. [ne each 
case the court has to consider what is the effect of thee 
alteration. For the disposal of the reference before me, 
however, it does not matter which of the opinions above express- 
ed I am prepared to adopt. Sitting as a Court of Revision I 
would not interfere with the order of the court below, unless the 
persons invoking my interference can satisfy me that the order is 
open to interference on legal grounds, If Mehar Chand and 
Kanak Singh had put forward an affidavit showing that a fine of 


(1) [1898] I. L R., 23 Bom., 439. (2) [1906] I: L. B., 30 Mad., 103. 
© (8) [1889] L J.-R., 27 Oal., 176, : : 
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Rs 100, was grossly out of proportion to their means, or if in 
their petition to the Sessions Judge they had even stated in 
plain terms that they would prefer to undergo the sentence 
passed by the trying Magistrate rather than pay the fine imposed 
by the District Magistrate in appeal, I think I should have been 
prepared to consider the question from the point of view taken 
by the learned Judges of the Calcutta High Court in the ruling 
to which I have referred. I find, however, nothing in the record 
before me to satisfy me that Mehar Chand and Kanak Singh 
really consider a. fine of Rs. 100, each a heavier sentence than 
one of a month’s rigorous imprisonment, for that is practically 
what the matter comes to. The conclusion I arrive at, 
therefore, is that I am not satisfied that in this case the 
court of appeal had in fact enhanced the sentence passed 
by the court- of first instance, I therefore decline to interfere. 
Let the record be returned. 


Record returned. 
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MAHMUD HUSAIN (Decreezholder) 
VEISUS 
ENAYAT HUSAIN AND ANOTHER (/udgutent-debtors).* 
Limitalion dot (IX of 1908), art. 188— Execution of decree—Applioalton for exeontion 
against a person whose whereabouts are not knoun—A pplication for execution of 
joint decrees made against any of the judgment-debtors— Whether in accordance 
with law. $ 
An application for execution of a decree made against a persom whose 


whereabouts are not known is an application in scoordance with law, and 
gives a fresh aturt of limitation for a subsequent application for execution 


An application for execution of a decree, passed jointly against more 
persons than one, is an application in accordance with law even if it ia 
made against one judgment-debtor only. ' 


EXEĊUTION SECOND APPEAL from a décree of Babu Rama 
Das, Officiating First Additional Judge of Agra, confirming 
a decree of Babu Kauleshwar Nath Rae, Munsif of Bulandshahy. 


Application for execution of a decree, 
The court of first instance allowed the objection. 


The lower appellate court confirmed the decree. 


Decree-holders appealed. 
Shafi-us-zaman, for the appellant. 


Tej Bahadur Sapru, for the respondents. 
The judgment of the Court was delivered by . 


e 
TUDBALL, J.—This is a second appeal arising out of execution” 
proceedings. The decree-holder Mahmood Hussain on April 5, 
1909, obtained a preliminary decree for sale against 5 persons, 
These 5 persons were Ewaz Hussain, Inayet Hussain, Farzand 
Hussain, Hadi Hussain and Mahmood Hussain. The mortgage 
deed the basis of his claim had been executed by Ewaz Hussain 
alone. The suit originally was instituted against him alone but 
apparently as his whereabouts could not be traced and as the 
other four persons were actually holding possession of the pro- 
perty and moreover wete his heirs, the decreé-holder made them 

"E.S. A. No. 1293, of 1918 : 
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parties to the suit and his claim was decreed erparte as against 
Ewaz Hussain and on contest as against the other four defen- 
dants. On December 18, 1909, final decree for sale was passed. 
On January 14, 1910, îe, within one year of the final decree, the 
decree-holder applied for execution of his decree and in the 
necessary column he entered all the names of the judgment-debturs 
and he asked to have his decree executed as against Ewaz 
Hussain. For some reason, which we are unable to understand, 
the court directed notice to issue to Ewaz Hussain, That was 
returned by the serving officer with a report to the effect that Ewaz 
Hussain refused to accept service. Part of the property was put up 
to auction, sold and purchased by the decree-holder. Thereupon 
some of the other judgment-debtors filed objections to the sale 
and asked to have it set aside. Their application was first rejected 
but on appeal the learned District Judge accepted the application 
and set aside the sale on the ground that the notice of the appli- 
“cation for execution had not been given to the appellants before 
him. On January 10, 1913, the present application for execution 
-was made and that application has been rejected by both the 
courts below on the ground that it is barred by limitation. Both 
the courts have held that the application of January 14, 1910, 
i.e. the first application for execution as against Ewaz Hussain 
was not an application made in accordance with law and there- 
fore did not operate to save the bar of limitation and as the 
present application has been made more than three years from 
the date of the final decree it is barred by limitation. The two 
grounds on which the courts below have come to this conclusion 
are, first of all that the application of.January 14, 1910, was not 
in accordance with law, in that it had been made against a man 
who was missing at the date of the application and secondly they 
have held that itis “res judicata” between the parties that the 
first application for execution was not in accordance with law 
by reason of the decision of the District Judge mentioned above 
in that he set aside the sale of the property. The courts below 
have not found that Ewaz Hussain was dead on January 14, 1910. 
They have come to the conclusion that he has been missing 
from a large-number. of years, but. there is no evidence on ethe 
-- record to show that he is dead-or that he was dead on the date 
of the ‘former application. Qur attention has been called to a 
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decision of this Court in which ithas been held that an applica- 
tion for execution made as against a deceased person is not an 
application in accordance with law. It is argued that equally so 
an application for execution made against a man whose where- 
abouts are unknown is equally bad in law. With this argument 
we find it impossible to agree. Until a judgment-debtor is dead 
it is impossible to bring upon the record his heirs. The bare 
fact that a man’s whereabouts are not known is not sufficient to 
deprive the decree-holder of the fruits of his decree’ and we know 
of nothing in law which would make an application- for execu- 
tion as against him an invalid’ application. 


With regard to the plea of res judicata an examination of 
the District Judge’s judgment will show that he nowhere held 
as between the parties that the application of January 14, IQIO, 
was not in accordance with law. The basis of his judgment 
setting aside the sale was the fact “that no notice was issued’ to 
the appellant before him. `The’ pint is clearly not res judicata 
between the parties. In view also of the first portion of explana- 
tion No. 2 attached to article 182 of the Limitation Act, the 
decree having been a joint ` one against Ewaz Hussain and: the 
other judgment-debtors, the application of January r4, 1910, was 
a good application and was made in accordance with law. The 
present application is made within three years of that date ‘and 
is therefore not barred by limitation. We allow the appeal, ‘set 
aside the orders of the courts below and remand the case through 
the lower appellate court to the first court with directions to 
restore the case to its original number and to proceed to ý dispose 
of it according to law. The’appellants will have their costs in 
this Court and | in the courts below. 

Appeal allowed, 
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BISHESHAR PRASAD AND ANOTHER (Plaintiffs) 
Versus 
GOBIND RAM AND ANOTHER (Defendants) € 
Codes of Oivi} Procedure (Aot V of 1908, O. 6, r. 17—Amondment of plaint~Intro- 


duotion of fresh cause of action which kas become barred by lkmitation— Whether 
allowed. , 


Hold on the faets that an application for leave to amend a plaint made 
after the case hed been reserved for judgment was rightly refused. 
Semble—Conrts as a rule will not allow a plaintiff to amend his plaint hy 
introducing a cause of action whioh since tha Institution of the suit has 
bebvome barred by limitation. 
FIRST APPEAL from a decree of Babu Rama Das, Officiating 
Additional Subordinate Judge of Allahabad. 


The defendant’s firm drew a Aund? on 2nd March, 1909, payable 
after 54 days in favour of the plaintiffs upon a Bombay firm. 
The plaintiffs sold the Aundi tothe Allahabad Bank. The Bank 
presented the yndi at the Bombay firm who dishonoured it. 
Notice of.the dishonour was received by the plaintiffs before 12th 
March, 1909. The plaintiffs paid up the Bank who then returned 
the dishonoured Aundi to them. On oth April, 1912, the plaintiffs 
sued the defendants for. the amount of the kundi together with 
interest. The cause of action was stated by them to have arisen 
“on or about 7th March, 1909, when the Aundi was dishonoured 
and on 10th April, 1909, the date on which the period of 54 days 

.expired.” The defendants raised the plea of limitation among 
other pleas, The issue as to limitation was set down for deter. 
mination first. Parties stated that they would produce no evidence 
on it. On 16th May, 1912, arguments were heard on that issue 
and judgment was reserved. On 20th May, 1912, the plaintiffs 
made an application praying for leave to produce a certain letter 
and to amend the plaint. The letter purported to have been 
written by the defendants on rth March, 1909, and in it they 
promised that in case the usa? were dishonoured they would 
pay the amount thereof 2 or 3 days before its due date ; że., on or 


about 23rd April, 1909. The application stated that the letter 
# F. A. No. 428 of 1912. 
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Omg had not been discovered before 18th May, 1912, and so had not 
1914 been mentioned in the plaint. The amendment prayed for was the 
Bisarsnar alteration in the date of the accrual of the cause of action from 
arias «yth March, 1900, the date ofdishonour ” to “ 23rd April, 1909, 
loann Ram date of-default in the promised payment.” The Subordinate Judge 
without entering into the question as to whether the allegations 
made in the.application were true or not rejected ` the application 
on 26th May, 1912, and on 26th June, 1912, the suit was dismissed 

as barred by limitation. , 

The plaintiffs appealed. _ 

Satish Chandra Banerji-(with him Durga Charan Banerjt), 
for the appellants :—The. application for amendment of plaint 
should have been allowed, The provisions of the present Code 
of Civil Procedure as to allowing amendments are very much 
wider than what they were under the former Code, The proviso 
to section 53 of the former Code, that a plaint shall not be amend- 
ed so as to convert a suit of one character into a suit of another 
and inconsistent character, does not find a place in the- present 
Code. ‘his shows that ‘the widest possible scope is intended to 

. ` be given to the courts in the matter. O. 6,r.17 lays down that 
“all. amendments: shall be made as may be necessary for the 
_-determination and adjudication of the real question in controversy 
between the parties. In this case the real question between the 
parties is whether the defendants are liable to’ pay the money 
due on the undi. The plaintiffs are. entitled to rely bn and 
‘prove everything which would go to establish the defendants’ 
liability on the Aundi. The letter which the plaintiffs squght to 
produce may be new evidence, but its introduction on the record, 
would not make a new case between the parties. The real case 
between the: parties, namely, the question of the defendants’ 
liability to pay the money; would remain the same. In this case, 
when the plaintiffs’ claim is a perfectly just one and ‘the de- 
_fendants have no defence on the merits, the ends of justice require 
that the amendment shouldbe allowed. ri 
In the case of 
Mohammad Zahoor Ali Khan v. Musammat Thakooranee Ruita Koor, [1867} 
11 M. I. A., 468, . , k ee R A 
the plaint was allowed‘to be amended, at so late a stage of the 
suit as that of an appeal to” the Privy Council, on the grounds 
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that the ‘suit had been. misconceived, that a fresh suit would be 


barred by limitation and that the case was such that the defence 
of limitation would be inequitable. - Similar grounds exist . inthe- 


present case. I also-rely on the case of F 
R., N. Modhe v. S. Dongre, [1881] I. L. R., 5 Bom , 609. 


The rule of law enacted in O. 6, r. 17 of the present Code is 


exactly the same “as: that which has prevailed in the English: 
Courts. VideO. 28, r. 1, Rules of ‘the supreme Court, Tgio. It 


has been laid down in the case of 

Cropper v. Smith, [1884] 26 Ch. D., 706, at pp. 718, 71), ` 
that. if the error or mistake in the pleadings which is sought 
to be corrected is not fraudulent or intended to over-reach, the 
courts will always allow it to be amended, so that the real ques- 
tions in controversy between the parties may be decided. This 
decision was upheld on appeal ; 

Smith x. Copper, [1885] 16 A. O., 249, at p. 259, 


[CHamtEr, J.—Has it not been ruled that an amendment 


should not be allowed which would ierediee a cause of action 
barred by limitation ?] 


There is no hard and fast rule. ` In the case. of 
Barkat-un-nissa V, Muhammad Asad Ali, [1895] L L. R., 17 AlL, 388, 


amendment was allowed though the periòd of limitation had 


expired. 
A. Po Dube, (with him Damodar Das), for the respondents, 


mentioned 
Mohammad Sadig v, Abdul Majid, [1911] 8 A. L. J. R., 636 ; 


. Weldon v. Neal, [1887] 19 Q. B. D., 394. 
x The judgment of the Court was delivered by 


CHAMIER, J.—This appeal arises out of a suit brought by” 


the appellants upon a Hundi drawn in their- favour by the 
respondents on March 2nd, 1909, made payable 54 days after 


date, # e, on April 25th. The Hundi was dishonoured on ‘or’ 


about March 7th (the-exact date is not known), The suit was 


instituted on ‘April gth, 1912, and was-ċlearly barred by- limitation . 
as was - hedd by the, court’ below. The ¿only question ‘for - 
decision in „this appeal is whether the court‘below was" right in. 


refysing, to, alldw the appellants, to amend .their plaint so. as to 
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rest their claim upon a letter, dated March 11th, 1909, said to 
have been written to them by respondents containing a promise 
to pay the amount of the’ Hundi on or about April 23rd. It 
appears that the appellants endorsed the Hundi to the Allahabad 
Bank by whom it was presented for acceptance. When the 
appellants were informed by the Bank that the Hundi had been 
dishonoured they gave the Bank a Jakri Hundi on another firm 
in Bombay from whom the Bank in due course received payment. 
Meanwhile the appellants had informed the respondents 
that the original Hundi had been dishonoured and the res- 
pondents are said to have written to them the letter of March 
11th, 1909, on which they now wish to rest their case. In this letter 
the respondents said that the dishonour of the Hundi was due to a 
mistake and they hoped to arrange to have it accepted. They 
said also that if the Jari Hundi was accepted they would 
arrange to pay the amount two or three days before it fell due, 
After the question of limitation had been argued and the case 
had been reserved for judgment the appellants put in a petition 
saying that they had been unable to find the letter of March 
11th, 1909, when they brought the suit but that they had recently 
come across it and they asked for leave to amend the plaint 
by setting out the contents of the letter and alleging that a 
cause of action accrued to them on April 23rd. The Subordinate 
Judge rejected this petition. It was urged before us that under 
O. VI, rule 17 a court has power to allow an amendment. of this 
kind at any stage of the proceedings and that the Subordinate 
Judge ought to have allowed it. 


It may be that the court has power under the présertt "Code 
to allow an amendment of this kind which would introduce a 
fresh cause of action and alter the whole basis of the suit, 
Amendments have been allowed under the existing Code of Civil 
Procedure which could not have been allowed under the former 
Code and we have been referred to cases upon the corresponding 
provisions in force in England in which far-reaching amend- 
ments were allowed (O. XXVIII, rule I, R. S. C. 1883) but 
neither in England nor in India will the courts as a rule allow 
a plaintiff to amend his- plaint by- ‘introducing a cause of action 
which" since the institution of the suit kas: become barred by 
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limitation, That is the case here. It must also be noticed that 
‘this suit was not instituted till more than three years 
after the transaction and that the application for leave to 
amend was made at a very late stage of the suit after the parties 
had definitely agreed not to put in any evidence on the question 
of limitation. The affidavit in support of the application for 
leave to amend is vague and we doubt whether the appellants 
made any search for the letter before fastituting the suit. In 
the circumstances we are not prepared to hold that the court 
below was wrong in refusing to allow the plaint to be amended. 
The appeal is dismissed with costs, but the decree will not be 
prepared until the respondents make good the deficiency of Rs, 
355, in court-fees in the court below. f 


B. K. M. Appeal dismissed. 


DEWAN AND OTHERS (P/latntifs) 
VEFSUS 


BUDDHU AND OTHERS (Defendants)® 
Limitation Act (1X of 1908), section 5—Cirowmsiances of delay wot explained is 
affidavit—Discretion—Interference in appeal. 

An appeal was filed before a District Judge thirty-seven days beyond time 
and in the affidavit the only reason given was that papers were made over 
toa gounsel who returned them after the time for filing the appeal had 
expired. No other explanation was given of the delay and it was not shown 
that the defendants took any steps to expedite the fling of the appeal. The 
Judge in the exereise of his discretion admitted the appeal. eld thet it was 
for the defendants to make out very cogent grounds for exousing this long 
delay ‘and the reasons given for delay in this oase were not sufficient with- 

-+ in the meaning of section 5 of the Limitation Act. In the mattor of Coles and 
another, [1897] L. R., 1 K. B., 1, Harsondas Dharamsay v. Gangabai, I. L. 
B., 80 Bom., 380, referred to. 

When the lower appellate court does not subject the explanation of the 
delay to any sorutiny the High Court oan interfere in appeal in the exer- 
oige of its diseretion, 

A criminal prosecution was lodged against the plaintiffs by one of the 
defendants and was found to be false. A civil action for damages was 
brought against tho prosecutor and certain others, a8 instigators. A copy 
of the judgment of the criminal proceedings wap filed in evidence and 


~ wás not adtdissible in’ evidence: Collector of Gorakhgir v. Palak Dhari Si 
ly Li Bay 1Q-All:, Ly reterred tè, - oe ore 
‘ 6. A: Nó. 75) of 1918. 
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SECOND APPEAL from a decree of L. Johnston Esqr.., District ` 
Judge of Meerut, reversing a decree of. Shaikh Muhammad Husain, 
Additional Subordinate Judge. : 

‘Claim for recovery of: money. 
The court of first instance decreed the claim in part. 
“The lower appellate court reversed the decree. 
. Plaintiffs appealed. 
_ Tej Bahadur. Sapru,’ for the appellants. 
Nehal Chand, for the respondents, 
. . The following judgment was delivered by 

SUNDER LAL, J.—This is an appeal arising out of a suit for: 
damages for malicious prosecution-in respect of a‘charge-made by 
defendant No. 1 against the plaintiffs under section 347 of the- 
Indian Penal Code: The other defendants are said to be the insti- 
gators and abettors of the charge. The claim was laid at Rs. 1142. 
The court of first instance found that the charge was false and 
groundless and made maliciously and without reasonable and 
probable cause. It decreed the claim for Rs. 305 on account of 


damages. bet 
The learned Judge in appeal reversed the decree of the learned 


Subordinate Judge and has. dismissed the suit. 


The plaintiffs have’ appealed to this Court. The first ground 
raised in the appeal is that the appeal filed by the defendants in the 
court below was filed long after the expiration of the period of limi- 
tation prescribed by. law for the institution of appeals and that no 
explanation had been given for the delay in the institution thereof 
which, in law, could be regarded as sufficient and adequate under 
section 5 of the Limitation Act of 1908. Now the faéts of the, 
case so far as they bear on this point are as follows, The learned 
Subordinate Judge pronounced his judgment in the case on 
ana December 1912 and a decree ‘bearing that date was prepared 


i accordance with law. 

Applications for copies of the judgment and the decree in the 
cases were made on gth December, 1912, and the copies were 
ready for delivery and posted on the notice-board on roth Decem- 
her, 1912. Mr: Weston’ had appeared as counsel for the defence 
inthe court.of the Subordinate” Judge,, and it appears from.the 
afidavit filed by the Rev. H. j, Thémias, that the: defendants 


i 
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instructed Mr. Weston to file an appeal against the said decree, 
The papers were delivered to him and a sum of Rs. 40 was paid 
to himon 2oth December, 1912, Itis not stated whether this 
amount was paid on account of the costs of the appeal, or on 
account of counsel’s fee or both, The time for filing the appeal 
expired on 3rd January 1913, but no appeal was actually filed 
before that date. There is no explanation whatever given as to 
why an appeal had not been filed by Mr, Weston, nor has it been 
stated whether the appellants took any steps to ascertain whether 
their appeal had been filed, before the end of January. It appears 
from the affidavit of the Rev. Mr. Thomas that at about the end of 
-January an inquiry was made.of Mr. Weston as to the date fixed for 
the hearing of the appeal, and in reply a letter which was said to 
bear. date rst January 1913, but was really written on Ist Feb- 
ruary, 1913, was sent intimating that the appeal had not been 
filed,. and that the sum of Rs, 40 paid was being refunded by 
money order. The money order was received on the 3rd February 
1913. The letter of Mr. Weston has not been produced. It is 
stated in the affidavit that one Lal Muhammad was sent to 
Mr. Weston to ascertain from him in detail the circumstances 
under which Mr. Weston had not filed the appeal. Whether 
Lal Muhammad saw Mr. Weston or not and whether the Jatter 
gave any and what explanation for his act, we do not know. 
Neither Mr. Weston nor Lal Muhammad filed any affidavit, nor 
even the appellants themselves on the point. There is no state- 
ment on their behalf as to whether they themselves took any 
interest in their proposed appeal. From 3rd to 12th February 
1913 effofts were made to secure the services of some counsel 
‘or pleader to file the time barred appeal, which was ultimately 
filed 37 days beyond time with the affidavit of Rev. H. J. Thomas 
to which I have already referred. The learned Judge made an 
ex-parte order admitting the appeal under section 5 of the Limita- 
tion Act which he affirmed at the hearing of the appeal. No reasons 
are given in the said orders for excusing this long delay in 
the institution of the appeal. The time prescribed for filing an 
appeal to the District Judge from the decree of the Subordinate 
Judge is thirty days. Giving the defendants the benefit ‘of 
two days more spent in obtaining copies of the decree and 
the judgnient appealed ‘against, they had time upto 3rd January 
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1913. The mystery remains unexplained as to why the appeal 
was not filed. It may be as Dr. Tej Bahadur Sapru suggests that 
Mr. Weston had not much faith in the appeal, as it appears from 
a statement made in the judgment of the court of first instance 
that “defendant’s learned counsel (Mr. Weston) frankly admitted 
that there was absolutely no proof on the record to rebut the 
evidence adduced by the plaintiff as regards issue No. 1”— 
“whether the complaint filed by defendant No. 1 was false and 
malicious and without reasonable and probable cause.’ [It is not 
stated what Mr. Weston’s instructions were, whether he was to file 
the appeal only if he thought there was a fair chance of success, or 
to file it regardless of the possible result. I cannot understand a mem- 
ber of the bar of Mr. Weston’s position not filing the appeal, unless 
his instructions justified him in not filing it in the circumstances 
of this case. It is not suggested that there was any misappre- 
hension on the part of Mr. Weston as to the time within which 
the appeal ought to have been lodged, or that the defendants were 
misled by anything done by the plaintiffs appellants. Quoting 
LorD DAVEY, from another case, COLLINS M.R. made the following 
observations in the matter of Coles and another (1) “Upon-the 
question whether time ought to be extended, speaking for myself, 
I am inclined to adopt the view of the late JAMES L, J. that a party 
has a vested right in an order of the court in his favour and ought 
not to be deprived of an advantage givento him by the rules, 
“unless there has been on his part some conduct raising an equity 
against him or in a case of inevitable accident”. As observed 
by JENKINS C. J. in Karsondas Dharamsey v. Gangabat, (8) 
“when the time for appealing is once passed a very valuable 
right is secured to the successful litigant, and the court 
must therefore be fully satisfied of the justice of the grounds 
on which it is sought to obtain an extension of the time for at- 
tacking the decree and thus perhaps depriving the successful 
litigant of the advantages he has obtained.” It was therefore for 
the defendants to make out very cogent -grounds for excusing 
thislong delay. It might be perhaps suggested that they had 
done all they had to do on their part in handing over ‘the papers 
to Mr. Weston and supplying him with the necessary costs for 


(1) [1897] L. B., 1 K. B., 1. l 


(2) [1905] I. L. R., 89 Bom., 839. R 
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filing the appeal and that it was due to the accident of Mr. Weston 
either carelessly, or deliberately not filing the appeal, But it has 
not been stated what Mr. Weston’s instructions were. I cannot 
impute any negligence or carelessness on the part of Mr. Weston 
on the materials now on the record. 

The learned Judge of the court below did not apparently 
subject the explanation of the delay to any scrutiny. It appears 
that on 7th December 1912, he haf held in a complaint filed by 
one Bishambhar Sahai against Budhu under section 211 Indian 
Penal Code which had resulted in a conviction of the latter, that 
there were no grounds for such conviction. He had held that 
Budhu was not able to prove his criminal charge against the pre- 
sent defendants and Bishambhar Sahai and reversed the con- 
viction of Budhu in appeal. Hewas already predisposed to con- 
sider Budhu’s case favourably and he admitted the appeal without 
much scrutiny andon the appeal coming on for hearing he ad- 
mitted a copy of his judgment in the criminal appeal as he says 
“to save a remand.” That judgment was no evidence against 
the present appellants, either of the facts found or ofthe con- 
clusions at which the Judge had in that case finally arrived. - The 
case of Palakdhari Singh (8), points out the limits within which a 
judgment not inter-parties might be used. He took it in only to 
save a remand (I presume for the purpose of supplying evidence 
in justification of the charge, which did not exist on the record), 

I have no hesitation in holding that the explanation given of 
the delay in filing the appeal was utterly inadequate. 

The only question which has pressed itself on my attention, 
is whether I should now in appeal set aside the order of the 
learned Judge admitting the appeal and excusing the delay. 

If the learned Judge had really exercised a discretion upon 
Proper materials, [ should not have reconsidered the matter at all. 
It is evident from what I have already said that the learned 
Judge had not really applied his mind to consider the explanation, 
the delay in presenting the appeal after 3rd January, 1913. 
No explanation was given to him as to why Mr. Weston had 
not filed the appeal within time. He had, therefore, no opportunity 
of considering the sufficiency or otherwise of the reasons for that 
fact. They were as unexplained tohim as they are to me, In 
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Civin the absence of any explanation of this fact I think that was he 
1914 as I am bound to reject the appeal as time barred. 
DEWAN I, therefore, set aside the decree of the lower appellate court 
sapnai and reject the appeal to that court as time barred. I restore the 
ider LalyJ. decree of the court of first instance with costs in all courts, | 
Appeal decreed. 
Orv l GUPTAR TEWARI (Opposite-party) 
WP versus 
oii : DEBI SARAN TEWARI (Applicant),® 


TARDE Pre-emption—Suit decreed— Appeal by vendeo—Further sum allowed—No time fired 
IDBALL, J. for payment— Reasonable time. my ot i 


In a pre-emption suit the pre-emptor was ordered to pay a eertain 
sum of money within a certain time and that amount was enhanced by 
the court of appeal, which however omitted to mention in the deoree the 
time within which this additional amount was to be paid. The pre-emptor 
paid the additional amount into court. 


Held, that the pre-emptor was entitled to a reasonable time within 

which he might pay the amount and if he pald it within sueh reasonable 

. time he was entitled to exeeute his decree and obtain possession of the 
property pre empted.- 


EXECUTION SECOND APPEAL from a decree of Maulvi Syed 
Hidayat Ali, Subordinate Judge of Gorakhpur and holding court 
at Basti, confirming a decree of Pandit Raj Rajeshwar Sahai, 
Munsif of Basti. j 


Application for execution of a decree. 


The court of first instance allowed the objection and rejected 
the application for execution, 


The lower appellate court confirmed the decree, 

The opposite party appealed. i 

M. L. Agarwala, for the appellant. 2 

"Tej Bahadur Sapru, for the respondent. | 
"E. B. A. No. 1890 of 1915 
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The judgment of the Court was delivered by 

RICHARDS, C, J—This is an execution case arising out of a 
pre-emption suit. The real facts seem to have been that the 
court of first instance decreed the plaintiffs suit subject to his 


GuPTAR 


6, 


making a payment of Rs. 999, Rs. 24 out of which should be peti: 
paid to the vendee. The Munsif’s decree was not strictly in Pichari Od: 


accordance with the judgment. We are, however, not concerned 
with that now. He subsequently amended it. Whether he had 
power'to do so, we need not decide. Fhe vendee appealed com- 
plaining that the consideration allowed ought to be more than 
that decreed by the court of first instance, Mr. Rose by his judgment 
directed that he (the pre-emptor) should deposit the further sum 
of Rs, 825, including the Rs. 24, directed by the first court. 
This was really in addition to the money payable to the prior mort- 
gagee. No time was mentioned when this Rs. 801, should be 
paid. The decree which was made was a simple dismissal of the 
appeal, obviously not in accordance with the judgment and in 
a grossly careless way. The pre-emptor in a month and one 
day after the decree. paid the Rs, 801, into court, and then 
claimed possession of the property. The court to whom applica- 
tion was made for execution of the decree refused to order posses- 
sion holding that as the money was not paid within the time 
allowed by the court of first instance, the applicant was not 
entitled to execution, It was an absolute impossibility for 
the pre-emptor to pay the sum of Rs, 801, at the time 
allowed by the court of first instance, because it was not 
until the 12th of April 1912 that any court had directed that 
ehe should pay this sum, and the time allowed by the first court 
expired on the 4th of April 1912. The matter, therefore,_ 
stands thus. The court has not limited any time within’ 
which the Rs, 801, should be paid. The pre-emptor certainly 
paid it within a reasonable time after he was ordered to pay it,” 
‘Under the circumstances’ of thé case we think material justice ` 
requires that the plaintiff ‘should be entitled to execute his” 
decree. - We accordingly set aside the decrees of both the courts ' 
beluw and order that the application should be restored to its 
original- number’ on the file. of the first court -and determined 


according. to- law, having regard. to, what we- have said above, ` 


The appellant will:have his costs. = Ooo ciu 4.5! Appeal decreed 
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CIVIL JAGESHRA (Plaintif) 

i914 versus í 
May, #6. DURGA PRASAD SINGH AND OTHERS (Defendants) j 

ra Cowrt Fees Act (VII of 1870), Sec. 7, Cl. 4—Sutt for declaration and injunction—Con- 
CRARO y sequential relief prayed for—Ad valorem court fee — Fictitious value— Whether plain- 
IDBALL, J. tif entitled to put. 


A prior mortgagee brought a suit ou bis mortgage without impleading 
the subsequent mortgagee and obtained a final decree for Rs., 6818. Later 
on the subsequent mortgagee brought a suit and prayed for the follow- 
ing reliefs :—(1) for declaration that the prior mortgagee haa no right 
to bring to sale the property comprised in the subsequent mortgage in 
execution of his decree ; (2) for injunction prohibiting the prior mortgaree 
from taking out execution of his final decree against the aforesaid 
property. For purposes of jurisdiction, relief (1) was valued at Rs. 6818 
and Rs. 10 were paid as court-fee ; relief (2) was valued at Rs. 106 
and a court-fee of Rs. 7-8 was paid thereon. 

Held that the suit was one to obtaln a declaratory decree where conse- 
quential relief was prayed for and an ad valorem court-fee, according to the 
amount at which the relief sought was valaed, was payable on the plaint 
and the memorandum of appeal. 

Per Tudball, J. It is of considerable doubt as to whether under Sec. 7 
Cl.4 of the Conrt-Fees Act a plaintiff is entitled to put on his relief a ficti- 
tious value and not the correct and proper value which is known to him. 


Per Rickards, O. J., The proper meaning to be attached to the ‘latter 
words of See. 7 (Cl 4) Court-Fees Act is that the plaintiff shall truly state 
the amount at which he values the relief sought, he isnot entitled to put 
in a fictitious value when the relief ia capable of valuation. : 

STAMP REFERENCE IN FIRST APPEAL from a decree of B. J. 
Dalal Esqr., District Judge of Benares. aoe 


The facts appear from the following report of the Taxing 
i Officer.—The plaintiff is the subsequent mortgagee of certain 
property under the mortgage deed, dated the 2nd January, 1900, 
executed by defendant No. 3, who had previously mortgaged 
the same property along with other property to defendant No, 2 
unger three mortgage deeds, dated the 1oth June, 1895, 3rd 
October, 1895 and 21st December, 1896. ` Defendant No: i alleg- 


Ing himself to be. the owner of the amount due on thosé mortgage- 
* Stamp Reference, in F. A. No. 20¢ of 1918. i 
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deeds obtained on the 15th July, 1910, a decree under order 
34, rule 4 of the Code of Civil Procedure in the court of the 
Subordinate Judge of Benares. Subsequently on the 3rd August, 
1912, he obtained in the same court a final decree under order 
34, rule 5 of the Code of Civil Procedure. 


The plaintiff alleged that he was not madea party to the 
suit brought by defendant No.1 and prayed for the following 
two reliefs: —(1) It may be declared by the court that defendant 
No. 1 has no right to bring to sale the property mortgaged to 
the plaintiff detailed in the plaint in execution of the final decree 
obtained by defendant No. 1 on the 3rd August, 1912, and that 
the said decree is not binding upon the plaintiff. (2) An injunc- 
tion may be issued to defendant No.1 prohibiting him from 
taking out execution of the final decree against the property 
mentioned in the plaint. Relief (1) was valued at Rs. 6,818-12-5, 
the amount of decree sought to be set aside and a fixed fee of 
Rs. 10 was paid thereon under article 17, clause III, schedule II, 
of the Court-Fees Act. The second relief was valued at Rs. 100, 
and an ad-valorem court-fee of Rs. 7-8 was paid thereon. In the 
defence set up by defendant No. 1 it was contended that the 
court-fee on the relief No. 2 was insufficient, and that the value 
of that relief should be fixed at an amount equal to the amount 
of the final decree passed on the 3rd August, 1912, The court 
below framed an issue as follows :—Is the suit for an injunc- 
tion properly valued ; if not what amount is payable as additional 
court-fee. The court below, following a full Bench ruling of this 
Court Jogal Kishore and others v. Tale Singh and others, [1882] 
I. L. R, 4 All, 320, held that the court must accept the valuation 
put by the plaintiff upon such relief under section 7, article IV, 
clause IV of the Court-fees Act. The court, therefore, held that 
the plaint was sufficiently stamped. Against that decree, the plain- 
tiffs suit having been dismissed on other ground, the plaintiff has 
preferred this appeal paying a court-fee of Rs. 17-8, on the plaint. 
The stamp reporter contends in a full report that an ad valorem 
court-fee of Rs. 355 is payable both in the lower court and in 
this Court, and that there is, therefore, a deticiency of Rs. 675 
which must. be made good by the plaintiff appellant, Rs, 337-8 


in this Court, and Rs. 337-8 for the lower’court. The learned coun- ` 


in 
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sel for the plaintiff appellant does not admit the correctness of 
the report and states that the lower courts decision as regards. 
the valuation of the plaint was correct. He also contends that: 
if any further action has to be taken under section 12 of the 
Court-Fees Act, it must be taken by the Bench hearing the appeal. 
As in this case there is a deficiency for the lower court this 
course will be taken in accordance with the provisions of the 
Court-Fees Act, As regards the point at issue the whole ques- 
tion was dealt with by me in my report, dated the 14th May, 
1913, in F, A. 187 of 1912, The Secretary of State for India 
in Council appellant v. Kanhai Lal and others respondents. As 
however in that appeal the objection raised to the office report. 
was subsequently withdrawn, the question was not decided. In 
Musammat Bibi Umatul Batul, plaintiff appellant: v. Musam- 
mat Nanji Kuer aud others, defendants respondents, [1907] 
Calcutta Weekly Notes Report Vol. XI, page 705, it was held 
that the proper valuation of such relief by way of injunction. 
was not necessarily the amount at which the plaintiff valued 
the relief, but that, if it is established that the valuation is 
improper, it is open to the court to determine such question 
and to take action under order VII, rule II of the Code of 
Civil Procedure. This ruling is however at variance with the 
full Bench ruling of this Court referred to above, but, as mentioned 
by me in my report of the 4th May, 1913, in F. A. 187 of 1912, 
I based my reason for believing that there is a deficiency of 
court-fee in this case both in this Court and the lower, court on 
another ground, The rulings on which I rely are :— . ads 

1. [1905] I. L. R, 32 Calcutta, page 734, Hari Shankar - Dutt! 
Sade appellant v. Kali Kumar Patra defendant respondent. 


2. [1912] I. L. R., 40 Calcutta, page 245, Raj Krishna Dey 
appellant v. Bipin. Behari Dey, respondent. In the appeal 
before this Court the valuation of the suit for purposes of juris-. 
diction is Rs. 6918-12 and it appears to me that under section 8 
of the Suits Valuation Act, No. VII of 1887, where it is laid. 
down that in a suit under section 7, clause IV of the Court-Fees 
Act the value as determinable for the computation of court-fees 
and the.value for. purposes -of jurisdiction shall be the same and’ 
court: i must. be os on: Rs. 6918:12 both, in the- lower dourt and- 
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in this Court, being the valuation put by ‘the plaintiff for purposes 
of jurisdiction. I may add that the Suit’s Valuation Act came 
into operation five years after the Full Bench ruling of this Court 
mentioned above was passed. Lay before the Bench hearing 
the appeal for orders. : 

Pearey Lal Banerji, for the one 

The question that arises in this case is whether the plaintiff was 
or was not entitled to value for the purpose of court-fees his relief at 
Rs. 100 as he did. Under the provisions of the Court-Fees Act in 
a suit for an injunction where consequential relief was asked for 
the valuation for the purpose of court-fees will be the valuation 
which the plaintiff put upon the relief ‘inthe plaint ‘and it was 
settled law in this Court that it was open to the plaintiff to put any 
valuation he liked on the: relief. The Full Bench case 


Jogal Kishore v: Taley Singh, [1882] I. L. R.. 4 All, 820, 
was decisive on the point. The provisions of the Suit’s Valua- 


tion, Act ‘relied upon by the Taxing Officer do not in any 
way nullify the effect of the Full Bench ruling. All that that sec- 
tion provides is that the valuation for the purpose of jurisdiction in 
certain class of cases shall be the same as valuation for the purpose 
of court- fees, which latter is to be determined according to the 
provisions of the Court- Fees Act. In other words, the valuation 
for the purpose of court-fees is tobe determined first according to 
the rules provided for in the Court-Fees Act and when such valu- 
ation is so determined thesame figure is to be put down as the 
valuation for jurisdictional purposes. What has to be determined 
first is the’valuation for the purpose of court-fees, As to that the 
plaintiff is the sole judge and when once the plaintiff has deter- 
mined that, the valuation for jurisdictional purposes follows as a 
matter of course,’ This section of the Suit’s Valuation Act does not 
provide that the valuation for jurisdictional purpose is to be deter- 
mined first and that for the court-fees after, but ae just 
the reverse. 

A, E. Ryves, for the Bone of Revenue was not called upon 
to reply. 

The following judgments were delivered. 


TUDBALL, J.—This is a question as to the amount of court-fee’ 


which the plaintiff appellant is -bound to pay both upon the memo- 
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randum of appeal in this Court and on her plaintin the court 
below. The plaintiff is the subsequent mortgagee of certain pro- 
perty. A final decree for sale was obtained by a prior mortgagee 
of certain property including that which had been mortgaged to 
the plaintiff. So in that suit the plaintiff was not a party. She has 
now brought a suit against the prior mortgagee and has asked for 
the following two reliefs; first, that it may be declared by the 
court that the ‘defendant No. 1 has no right to bring to sale the 
property mortgaged to the plaintiff, detailed in the plaint, in ex- 
ecution of a final decree obtained on the 3rd of August 1912 and 
that the said decree is not binding upon the plaintiff, secondly, 
that an injunction may be issued to the defendant No. I pro- 
hibiting him from taking out execution of the final decree against 
the property mentioned in the plaint. The first relief was valued 
by the plaintiff in her plaint at Rs..6818-12-0, the amount of the 
decree sought to be.set aside. The second relief was: valued at 
Rs. 100. On the first ‘rélief : the plaintiff paid a court-fee of only 
Rs. 10 which is the court-fee payable ona relief asking fora 
simple declaration. On the second relief she paida court-fee of 
Rs. 7-8. According to the report of the Stamp Officer an ad va- 
lorem court-fee was payable by the plaintiff both in the court 
below and in this -Court on the total sum of Rs. 6918-12, the 
value placed upon the reliefs by the plaintiff herself. It seems to 
me that there is no doubt whatsoever in this matter in view of 
the clear language of section 7 (Cl. 4) of the Court-Fees Act. The 
plaintiffs suit is really one to obtain a declaratory decree, where 
consequential relief is prayed. According to the terms of the 
section she must pay an ad valorem court-fee acccrding to the 
amount at which the relief sought is valued in the plaint-or me- 
morandum of appeal. The section says “In all such suits the 
plaintiff shall -state the amount at which he values the relief 
sought. In the present case the plaintiff has clearly valued the 
two reliefs at Rs. 6918-12-0, and ad valorem court-fee is payable 
on that amount both for the court below dnd in this Court. 


The question as to whether or not the plaintiff can put an 
arbitrary and fictitious valuation on the relief which he seeks, 
does not in my opinion arise in the- present case-at all, and it is 
really unnecessary to express an opinion on it. All d can say is 
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that I have considerable doubt as to whether he is entitled to put 


on it a fictitious value and not the correct and proper value which 
is known to him. ~ Fw: 


The plaintiff will have to pay court-fees for the court below 
and for this Court in accordance with the calculation in the Stamp 
Officer’s report. 


RICHARDS, C. J.—I concur. It is quite clear that under the 
provisions of section 7 (Cl. 4) the plaintiff has to pay an ad valorem 
court-fee according to the amount at which the relief sought is 
valued. In the present case the relief sought is valued at 
Rs. 6918-12. Mr. Pearey Lal in the course of his argument 
seemed to suggest that it was an oversight on the part of the 
plaintiff in valuing the relief at the amount he did, and that it 
would have been quite open to him to have valued it at a much 
smaller sum. He seemed to me almost to suggest that we might 
treat the plaint as ifa nominal valuation had been the value 
stated instead of Rs. 6000 odd. I cannot at all agree to any such 
contention. Section 7 says that the ad valorem court-fee shall be 
paid “according to the amount at which the relief sought is valued 
in the plaint or memorandum of appeal. In all such suits the 
plaintiff shall state the amount at which he values the relief 
sought.” It seems to me that the proper meaning to be attached 
to the latter words is that the plaintiff shall truly state the amount 
at which he values the relief sought and that it cannot mean that 
a plaintiff is entitled to put ina fictitious value when the relief is 
capable of valuation, That this is nota mere matter of form 
becomése apparent when one considers that the valuation affects 

“the jurisdiction and decides the court by which the case is to be 
tried. Obviously a defendant has a right that a case of great 
importance in which a large amount is involved should go before the 
tribunal in the first instance to which such cases ought ordinarily 
to go and not to any inferior court. I agree in the order pro- 
posed by my learned colleague. 


By THE CoURT.—We allow the plaintiff appellant two months 
to make good the deficiency for the court below and for this Court, 
‘namely, Rs. 675. 
‘ : Report accepted, 
XII IIO R 
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CRIMINAL KUNDAN 
1914 versus 

May, #8. KING-EMPEROR® 

Pigaorr, J. Code of Criminal Procedure (dct V of 1898), sections 867 and 481—dAppeal—Summary 


dismissal —Judg ment. 

A court is not bound, when dismissing an appeal summarily under section 
421 of the Code of Oriminal Procedure, to write a judgment as defined 
in section 367 of the Code. It is, however, advisable that it should give 
reasons for rejecting the appeal in view of the possibility of its order 
being challenged by an application for revision. 

Queen Empress v. Waru Bai, I. I. R., 20 Bom., 540, followed, Rashbehari 
Das v. Balgopal Singh, I. L. R., 21 Cal, 92, Queen Empress v. Bam Narain, 
LL R, 8 All, 514, Queen Empress v. Nunnhi, I. L.B, 1 All, 241, 
Queen Empress v. Pandeh Bhat, L L. R., 19 All, 506, referred to. 


CRIMINAL REVISION from an order of R. C. Hobart Esq. 
Magistrate 1st Class of Moradabad. 


lén Ahmad, for the applicant. 
R. Malcomson, (Assistant Government Advocate) for the 


Crown. 
. The following judgment was delivered by 
Piggoti, J. PiaGotT, J.—In this case a complaint was laid before a` 


Magistrate of the third class in which six persons were accused 
of having committed criminal trespass under section 447 of 
the Indian Penal Code. The complainant’s case was that he had 
first been put in possession of certain land by the Civil Court in 

- execution of a decree passed against two of the persons accused, 
“and that thereupon the six accused persons, acting in concert, had 
“forcibly re-entered into possession of the land in question and had 
- placed certain stacks and manure heaps upon it with a view to assert 
' their possession against the complainant in the teeth of the civil 
court decree. The Magistrate issued process against three persons 
‘only, and ina somewhat curious judgment eventually found two of 
them not guilty. He convicted one man, Kundan, apparently on 
.the ground that the stacks and manure heaps placed on the disputed 
land were admitted by Kundan to belong to himself or to 
members of his family, so that on this admission, considered 
#Cr. Rev. No. 287 of 1914, 


VOL: X1f] ' HÍGH COURT ` 881 


in the light of the prosecution evidence, it appeared that Kundan CRIMINAL 
had been guilty of criminal trespass. There was an appeal 1914 
which was dealt with by a Magistrate of the first class specially P 


KUNDAN 
empowered. I have examined- the record and I am satisfied that v 
the Magistrate disposed it summarily under the provisions of EE 
section 421, of the Code of Criminal Procedure. The appeal Piggott, J. 
having been presented by a pleader, the Magistrate was bound 
togive the pleader an opportunity of. being heard in support of 
the same. He fixed a date for this purpose- and sent for the 
record ; but he did not issue notice to any, officer appointed by 
the Local Government to appear in support of the conviction. 
From this, as well as from the final order passed, it is clear 
that the appeal was in fact dealt with under section 421 afore- 
said. The Magistrate in disposing of. the appeal simply 
availed himself of a printed form which is issued by this Court, 

* presumably as a form in which the result of an appeal summarily 
dismissed may be communicated to the court below. The only 
order therefore passed is to the effect that the appellate court 
had heard a certain pleader for the appellants and finding .no 
cause for interference with the proceedings of the court below, 
rejected the appeal and ordered the record to be returned. The 
first point taken in revision is that the above order is nota 
judgment according to law. It has been expressly held in 
Queen Empress v. Waru Bai (1), that in rejecting an appeal 
under section 421 of the Code of Criminal Procedure, an 
appellate court is not bound to write a judgment, and a similar 
ruling of the Calcutta High Court in Rash Bihary Das v. Balgopal 
Singh, (% is there referred to. There are three rulings of this 
° Court bearing more or less on this question; Queen Empress Vv. 
Ram “Narain (3), Queen Empress v. Nannhu (4), and Queen 
Empress v. Pandeh Bhat (5). In this last case, however, the 
court was dealing with the judgment in an appeal which had 
not been dismissed summarily, and was concerned only to G 
consider what were, the minimumi requirements of the law as 
to a judgment of a, Court of Criminal Appeal. I do not. find 
that in either-of the two older cases ofthis Court it was laid 

(1)°[1895] 1 L. R; 20 Bom., 640. (2) [1888] I. L. R., 2) Oal, 9% 
(8) [1886) I. L. B; 8 All, 5i4. (4) [1885] I. Le Ry 17 Ally 24l. 
.. - (5) [1897] 1. L R19 All, 606. 
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down that a Court of Criminal Appeal, when dismissing an 
appeal summarily, is bound to write a judgment. It was laid 
down that it was advisable that such court should give reasans 
for rejecting an appeal, in view of the possibility of its order 
being challenged by an application for revision. From this 
expression of opinion I have no desire to dissent. A difficulty 
arises in practice when there has been an appeal, which on the 
face raises questions of law, and fact requiring consideration, 
and such an appeal is dismissed summarily by an order which 
does not contain any statement of the reasons upon which it 
is passed. In such cases this Court would naturally feel disposed 
to direct the court below to rehear the appeal and to record 
an order showing its reasons for over-riding the pleas taken 
in the petition of appeal. In the present case the petition 
of appeal to the Magistrate contained in substance two pleas, 
one was that on the facts alleged by the prosecution it was 
not shown that any offence was committed, and the other was 
that the defence evidence in the case was more worthy of credit 
than that for the prosecution. The former of these pleas would 
not bear examination. As regards the second, in view of the fact 
that the appellants were represented by a pleader before the 
appellate court, I have no doubt that the evidence on the record 
was fully brought to the notice of the Magistrate. I wish to 
make it clear that I do not consider that the form of the 
order which the court below has passed in this case is a com- 
mendable one. The result, as it is, has been that I have had 
to give a certain amount of time to examining the record in 
order to satisfy myself whether I ought to remand thé case 
for the appeal being reheard. This expenditure of time it ° 
was the Magistrate’s duty to have saved me from, by writing 
such an order in appeal as to make it clearly unnecessary. On 
the broad ground taken in. this application, however, I am in 
agreement with the decision of the Bombay High Court that 
the Magistrate was not bound, when dismissing this appeal 
snmmarily funder section 421 of the Code of Criminal Procedure, 
to write a judgment as defined in section 367 of the same Code. 


“Under the circumstances. I am not prepared to interfere. -The 


application is dismissed. . a : 
‘ Application dismissed, 
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DULARE LAL (Defendant) 
versus 


HAZARI LAL (Plaintif) ® 


Kes judioata — Code of Civil Procedure (Act V of 1908), sections 11 and 84 el. (4)— 
Competent court— Small Cause Court suit transferred to Munsiff’s Cowr! and tried 
along with cross suit filed before Munsiff, ° 
A suit was instituted against the plaintiff by the date idant in the Court 
of Small Causes. The present suit was instituted by the plaintiff in the 
Munsif’s Court. The defendant’s suit was transferred to the Munsif’s file 
and tried along with this suit. The Munstf decreed the suit of the defen- 
dant and dismissed the plaintiff’s sult There was no appeal against the 
deoree in the defendant’s suit but there was an appeal against the_decree 
in the other suit. Held that the Small Cause Court suit retained its 
character as Buch even after the transfer to the Munsif’s Court and the 
decree passed in that suit could not operate as res judicata in the other 
Buit which the Small Cause Court had no jurisdiction to entertain. 


SECOND APPEAL from a decree of Babu Gauri Shankar, Sub- 
ordinate Judge of Farrukhabad, modifying a decree of Babu Hira 
Lal Singh, Munsif of Fatebgarh. 


_ Claim for recovery of money. 
The court of first instance dismissed the claim. 


The lower appellate court modified the decree. 
Defendant appealed. 

A. P. Dube, for the appellant. 

Surendra Nath Sen, for the respondent. 

The following judgment was delivered by 
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SUNDAR LAL, J.—This appeal arises out of the following cir- Sundar Lal,J 


eumstances. One Hazari Lal obtained a consignment of treacle to 
pay for and take delivery of which he borrowed money from Dulare 
Lal. The understanding was that the treacle was to be sold and 
the money advanced by Dulare Lal was to be realized in the first 
instance’ from the price it may fetch; and the balance, if any, was 
payable to Hazari Lal. Hazari Lal alleging that there was a 
balance of Rs. 841- 210-3 due to him after satisfying Dulare Lal’s 
debt instituted the present suit against the defendant in the court 


of the’ Munsif of Farrukhabad. Dulare Lalon his part alleged’ 
that the price realized at the sale was not sufficient to pay the - 


ge ®S A. No. 724 of 1918, 


o 
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ahount due to him from the plaintiff and that a sum of Rs. 308-5-6 
was due to him from the plaintiff. He brought a suit to recover 
this amount in the Court of Small Causes. The suit of Dulare 
Lal was transferred from the Court of Small Causes to that of 
the Munsif for trial along with the cross suit which had been filed 
by Hazari Lal. The two suits were tried together. The Munsif 
came to the conclusion that a sum of Rs. 308-5-6 was due to 
Dulare Lal. He, therefore, decreed Dulare Lal’s suit and asa result 
of his finding he dismissed the suit of Hazari Lal. Now the suit 
of Dulare Lal was a suit of the nature of suits triable by a Court of 
Small Causes and it was filed in that court. Under section 24, 
clause 4 of the Code of Civil Procedure, the suit still retained its 
character as a Small Cause Court suit though tried by the Munsif 
and the decree passed in that case therefore was final and not open 
to appeal and was not in fact appealed against. Hazari Lal, how- 
ever, filed an appeal against the decree in the suit for Rs. 841-10-3 
which .he had instituted. In that suit the Court came to the 
conclusion that. a sum of Rs. .898-5-o (including interest) was 
due to Dulare Lal and after setting off against it the sum of 
Rs. 308-5-6 for which a decree had been obtained in the Small 
Cause Court suit it gave a-decree for the balance. The defendant’s 
contention in this case is that an appeal ought to have been pre- 
ferred to the court below in the decree passed in the Small Cause 
Court suit and as no appeal was preferred, the said decree oper- 
ated as res judicata and it was not open to the Court in appeal 
to go behind it and determine that a sum of Rs. 898-5-0 was 
due to.thẹ' plaintiff and he relies for that purpose upon the 
analogy of the cases in which decrees had been passe ‘in suits, 
tried together but in which all the decrees passed had not been 
appealed against. As I have already observed, the Small Cause 
Court suit which had been transferred to the Munsif retained 
its character as such. It was, not open to appeal. “It was tried 
by the Munsif only as a Court of Small Causes and his decision 
in that case could not operate as res judicata for purposes of the 
other suit for Rs. 841- 10-3 which the Court of Small Causes was 
not competent to ty. The.. ae has: no force and: -I dismiss the 
appeal with costs. ; 


Appeal dismissed, 
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SARDAR SINGH AND OTHERS (P/aintifs) Gmi 
. Versus . 1914 
RATAN LAL (Defendant) * May, 30. 


Transfer of Property dot (IF of 1888), section 99—Code of Civil Procedure (Act P RAFIQ, J. 
, Of 1908), Order 84, rule 14—Money decree obtained by mortgagee against Hindu Preaort, J. 
father—Sale of property —Purohase by mortgagee —Right of sons to redeem —Estop- 
pel of mortgagor — Possession of mortgages — Waiver of olaim. 

A mortgagee cannot, by obtaining a money decree for the mortgage debt | 
and purchasing the equity of redemption in execution of his decree, relieve 
himself of his obligation ag mortgagee and deprive the mortgagor of his 
right to redeem. The sons of the mortgagor who were no parties to 
the suit in exesation of which the property was sold oan redeem the 
property after it has been purchased by the mortgagee in exeoution of 
his simple money decree. Khairaj Mal v. Duim, I. L. R., 32 Cal., 296, 
Panchamlal v. Kishan Prasad, 14 C. W. N, 579, Bhaggobatty Dasee v. 
Shamaoharan Bose, I. L R., 1 Cal., 837, followed. 

The fact that ‘a sale in favour of the mortgagee in execution of a simple 

~ money decree is confirmed does not prevent the mortgagor or his sons from 
inpeaching it in suit from redemption and it can be set aside in sueh suit. 

_ Tara, Chand v. Imdad Husain, I. L. .R.. 18 All, 825, Permanand v. Daulat 
Ram, I. L. R., 24 All, 549, Banh Bal v Manni Lal, I L. R., 27 All , 450, 
Mohammad Abdul Rashid v. Dilsukh Rai, 1. L. R., 27 All, 517, Kishanlal v. 
Umrao Singh, I. L. R., 86 All, 146, referred to. 

The rule of Hindu law that the sons ina Joint Hindu family can avoid 
payment of a debt for which a decree’ was passed against their father 
only on showing that they were no parties to the deoree and that the 
debt was auch which they are not bound to pay, does not apply to the 


- present case where the sons do not seek to evade payment of their father’s 
debt but offer to pay it, 

The failure of the mortgagor to object to sale before its confirmation 
does not amount to waiver of the benefit given him by law and the 
mortgagor or his sons cannot be debarred from claiming redemption of 
the property on that ground. 


SECOND APPEAL from a decree of J. B. Mundle Esq. Addi- 


tional Judge of Bareilly, reversing a decree of Babu Prithi Nath, 
Subordinate Judge. 
~> -Suit for redemption. ; X 


On September 28, 1893, Nandan Singh, father of the plaintiffs, 
executed a mortgage in favour of Ratan Lal. The latter brought 
or *S, A. No. 200 of 1913. 
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a suit in 1898 against Nandan Singh but prayed only for a 
simple money decree which he obtained on September 13, 1898 
in execution of which he attached and put the mortgaged 
property to sale and purchased it himself and has since been in 
possession. The sons of Nandan Singh brought the present 
suit to redeem the mortgage of September 28, 1893 on the 
ground that the right to redeem ‘was not extinguished. The 
first court decreed the claim subject to payment of the mortgage 
money plus interest upto the date ofsale. The lower appellate 
court allowed the appeal and dismissed the suit. 
Plaintiffs appealed. 


Sital Prasad Ghosh, for the appellant, submitted that the 
father of the plaintiffs as manager had executed a mortgage of 
ancestral property and the sons as. interested in that property 
had a right to redeem the mortgage. The defendant must have 
shown that the right of the sons to redeem had been extinguished. 
The suit brought against the father and the decree thereon had 
not the result of extinguishing the equity of redemption because 
there was no decree giving the plaintiffs father a right to redeem 
on failure of which the right would be extinguished. The sale 
at which the defendant purchased the property was a sale in 
contravention of section 99 of the Transfer of Property Act and 
could not vest the full proprietary right in the defendant. The 
plaintiffs in the present suit were not repudiating the mortgage 
which was made by their father but accepting it were suing 
to enforce their right to redeem. The defendant mortgagee 
could not, by violating the provisions of the law and by .purchas- 
ing the property in violation of section 99 of the TYansfer of 
Property Act, by his own act deprive the sons of their right to 
redeem. He relied on 

Khairaj Mal v. Daim, [1905] I. L. R., 32 Cal., 396, 

Jhadba Lal v. Chhajju Mal, [1908] 4 A. L. J. R., 787, 

Puthuti v. Pakuran, [1°99] I. L. R., 22 Mad., 347, 

Ghose on Mortgage, page 375. ` ’ ae 

L. M. Banerji (with him Pearey Lal Banerji), for the respon- 
dent, urged that the real question was what was the effect of 
the suit of 1893 on the decree and the sale which followed. Ifas 
a result of the decree and the sale the plaintiff's father’s right 
to redeem was extinguished then the right of the sons also was 
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extinguished, because the father sufficiently represented the 
sons for all purposes according to the recent decision of the 
Full Bench of this Court. 


Hori Lal v. Munmun Kuar, [1989; 9 A. L. J. R., 819. 


[PIGGOTT, J.— How would that principle apply when the 
defendant deliberately exempted the sons from the suit and 
asked for a simple money decree only against the father ?] 


When in execution the property was attached the father 
had an opportunity to object and the omission of the father to 
object estopped him and all those whose interest he sufficiently 
represented, namely, his sons the present plaintiffs. The sale, 
therefore, had the result of vesting the full proprietary right in 
the defendant and the sons could not raise questions which 
could and ought to have been raised before the sale had been 
confirmed. It was settled law that a sale even though in 
contravention of section 99 of the Transfer of Property Act 
was not a nullity and if confirmed could not be set aside. 

Kishan Lal v. Umrao Singh, [1908] I. L. R., 30 AL., 146, 
Ashutosh Sikdar v Behari Lal Kirtaina, [1907] I. L. R., 35 Cal., 61, 
Thaleri Pathumma v. Thandora Mammad, [1900] 10 M. L. J, 116. 


The sale not being capable of being set aside now the 
plaintiffs could not exercise their right to redeem by reason of 
the failure of their father to set up such a claim. The right to 
redeem had therefore been extinguished. 


There was another aspect of the case. The sons here were 
seeking to recover property which had passed out of the family 
and they Must, according to the law laid down by this Court, 
show that the transaction by means of which the property passed 
out was immoral or otherwise not binding on them. The pro- 
perty had passed out of the family by means of the auction sale 
held in execution of the decree obtained against the father, 
That constituted a debt binding on the father which was not 
immoral or illegal and'the sons were bound by the sale unless 
they could show that the decree was for an immoral debt. The 
Sons were seeking to avoid the sale, because if the sale stood 
the position of the defendant was not that of a mortgagee but 
one of a full absolute owner. 
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S. P. Ghosh, was not heard in reply. 
The following judgments were delivered. 


RAFIQ, J.—This case has been referred to a bench of two 
Judges, as when it came up before a learned Judge of this Court 
it was stated’that whatever his decision may be an appeal would 
be preferred under the Letters Patent. 


The.question raised in the appeal is whether the sons who form- 
eda joint Hindu family with their father can sue to redeem the 
property belonging to the joint family, which has been sold and 
purchased by the mortgagee at court gale in execution of a decree 
obtained against the father in a suit on the mortgage-bond given 
by the father, but where the security of the property was, released 
and a simple money decree asked for and granted, The facts which 
led to thë present appeal and the point under discussion are as 
follows. The plaintiffs appellants and their father Nandan Singh 
were members of a joint undivided Hindu family. On the 28th 
September r893 Nandan Singh alone executed a deed of simple 
mortgage in favour of one Ratan Lal in lieu of Rs. 99, In respect 
of some of the joint family property. Ratan Lal brought a 
suit on foot of his mortgage against Nandan Singh only. He did 
not implead the sons of the latter and releasing the security of 
the property asked for a simple money decree which was passed 
in his favour on September'13, 1898. In execution of his decree 
Ratan Lal attached the mortgaged property as also some other 
property of the joint family on November 7, 1898. Both the 
attached properties were sold on August 22, 1899. Ratan Lal 
bought the mortgaged property and the other property was 
purchased by a stranger at the court sale. On September 26 
1899 the sale in favour of Ratan Lal was confirmed. On the 
21st of August 1911 the plaintiffs appellants, the sons of Nandan 
Singh instituted the suit, which has given rise to the present 
appeal, in the court of the Subordinate Judge of Bareilly for 
redemption of the mortgage of September 28, 1893. They based 
their claim on the allegations that they and their father were 
members of a- joint undivided Hindu family, that the property 
gought to be redeemed was joint family property, that they 
were no parties to the decree of September 13, 1898 and that 
the sale to Ratan Lal was voidable in view of section. 99 of Act 
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IV of 1882. They further stated that they had asked Ratan Lal 
several times out of court to allow redemption and render an 
account of the property since his possession asa purchaser but 
he had declined to accede to their request. The cause of action 
accrued to the plaintiffs on August 1, 1911, the date of the last 
refusal of Ratan Lal and therefore they sued for redemption 
of the mortgage of September 28, 1893 on the payment of Rs. 
158, or whatever sum the court found due and for mesne profits on 
arendition of accounts by Ratan Lal since his possession over the 
property. Ratan Lal resisted the claim on various pleas. He said 
that there was no subsisting mortgage capable of redemption, that 
the sale in his favour was valid, that it could not be impeached after 
confirmation, that section 99 of Act IV of 1882 was inapplicable, 
that there was a prior mortgage in favour of a third party which 
should also be paid off and that a much larger sum than that 
offered by the plaintiffs was due on the mortgage of September 
28, 1893. The learned Subordinate Judge decreed the claim. 
On appeal by Ratan Lal the decree of the first court was set 
aside and the claim of the plaintiffs was dismissed. The learned 
Additional Judge found against the plaintiffs on the ground that 
their father being the Karta of the family executed , the mortgage 
of September 28, 1893 in his representative capacity and the 
decree of Ratan Lal was passed against him in that capacity 
and as he, Nandan Singh, had not objected to the sale and allowed 
it to be confirmed he must be taken to have waived his rights. 
The plaintiffs have come up in second appeal to this Court. 
They.contend that the learned Additional Judge did not appreciate 
the real issue in the case and misapplied the law of waiver 
or estoppel. ‘ Sai 
The fact that the mortgage was given by Nandan Singh 
or-that the ‘decree ‘Was passed against him in his capacity as 
Karta of the family does not affect the merits of the present case, 
nor does his silence i the execution proceedings of 1899 amount 
to a waiver of estop his sons from bringing the present suit for 
redeinption.} The real issue iu the case is not the status of Nardan 
-Singh or the effect of his silence in the -execution proceedings 
-of 1899 but whether a-mortgagee can, by obtaining a -money 
detreé for a mortgage-debt and purchasing the equity of redemp- 
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as mortgagee and deprive the mortgagor of his right to redeem. 
It is argued for the plaintiffs appellants that the mortgagee 
cannot do so in view of the provisions of section 99 of Act IV 
of 1882. In support of his contentions the learned counsel for 
the plaintiffs appellants relies on the following cases. Mayan 
Pathuti v. Pakurani (1), Martand Balkrishna Bhat v. Dhondo 
Damodar Kulkarni (2), Panchamlal Chowdhury v. Kishun Prasad 
Misser (8), Khatrajmal v. Daim (4). 


In the Madras case the facts were that a mortgagee in exe- 
cution of a simple money decree against the mortgagors sold 
the mortgaged property subject to his mortgage and purchased 
it himself. The mortgagors brought a regular suit to have the 
sale set aside on the ground that it was in contraven- 
tion of the provisions of section 99 Act IV of 1882, The 
defence of the mortgagee was that a regular suit for the can- 
cellation of the sale was not maintainable as the question 
whether the sale was liable to be set aside or not was one relating 
to the execution, discharge or satisfaction of the decree and 
should have been raised and could only be raised and decided 
in the execution proceedings. The learned Judges of the Madras 
High Court accepted the plea in defence and held that the 
suit of the mortgagors was not maintainable. But they further 
held that in spite of the confirmation of the sale and the fact 
that a suit to set it aside did not lie, the mortgagors were not 
precluded from suing to redeem the mortgaged property on pay- 
ment of the amount given credit for by the mortgagee in respect 
of the sale. . 


In the Bombay case three persons, vis., Shankarji, his son and 
grandson, formed a joint undivided Hindu family. Shankarji 
executed a usufructuary mortgage in favour of one Hamir Mul 
in respect of some of the joint family property. After the 
death of the mortgagor Hamir Mul in execution of a simple 
money decree for a debt other than the mortgage debt sold the 
mortgaged property and purchased it enami in the name of 


„his dependants. The grandson of Shankarji sued to redeem 


the mortgaged, property, on the ground that the sale was denami 


-| (1) -[1898] L L. R., 22 Mad., 347. (2) [1897] I. L. Bu, 22 Bom, 624, 
. . (8), T1910] 14 C. W.N, 579. (4) [1804] 1I, L. R., 82 Cal, 298.. 
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for Hamir Mul and contravened the law laid down by section 
99 of Act IV of 1882. The claim was resisted on the ground 
that no objection had been taken to the sale and therefore the 
sale was valid. The plea in defence was disallowed and it 
was held that the mortgagee could not by such sale and purchase 
free himself from the liability to be redeemed. The learned 
Chief Justice who decided the case referred to the proposition of 
law laid down in the case of Bhaggobutty Dasee v. Shama Churan 
Bose (1). The proposition was that “a mortgagee is not entitled 
by means of a money decree obtained on a collateral security, 
such as a bond or covenant, to obtain a sale of the equity of 
redemption, separately, because by so doing he would deprive 
the mortgagor of the privilege which upon the principle of 
considering the estate as a pledge, a court of equity always 
accords to a mortgagor, namely, a fair allowance of time to enable 
him to discharge the debt and recover the estate. This privilege 
is an, equitable incident of the contract of mortgage and it would 
be inequitable to permit the mortgagee to evade it; to do that 
circuitously which he could not do directly. “That is the 
principle” the learned Chief Justice went on to say, “which, 
in an extended form, is enacted as law in section 99 of the 
Transfer of Property Act.” It should be observed here that the 
learned Chief Justice of the Bombay High Court referred to the 
principle of equity in support of his decision, as the sale objected 
to had taken place before the passing of Act IV of 1882. 


In the case of Pancham Lal Chowdhury v. Kishun Prasad 
Misse1(®),the facts were that a mortgagee obtained a simple money 
‘decree on the basis of a hand-note. In execution ofthat decree he 
sold the mortgaged property subject to the mortgage and himself 
purchased it. He obtained mutation of names in his. favour 
and no objection was taken on behalf of the mortgagor. The 
sons of the mortgagor sued for redemption of the mortgage. 
The claim was resisted on the grounds that their father had 
waived his rights by acquiescence in the sale and that they 
could not ask for redemption without having the sale first set 
aside. It was held that it was a well established principle that 
a purchase by a mortgagee of the equity of redemption ‘in execu- 

(1) L L. R. 1 Cal, 337. (2) [1910] 14 Cal, W. N. 579. 
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tion of a simple money decree, constitutes him a trustee for 
the mortgagor and that he does not, unless there is a release of 
the equity of redemption or other circumstance which in law 
barred the right of redemption, acquire an irredeemable: title. 
It was further held that the mortgagor was under no necessity 
to.have the sale set aside before he could sue for redemption. 
He could sue for redemptign within the period of limitation 
allowed by law. The plea of waivér was-also disallowed. 


The facts of Khatray Mul v. Dain (1), were complicated‘and it 
would serve no useful purpose to recite them in detail heré, It 
is sufficient to refer to the principlé approved of by their Lord- 
ships, which ‘bears directly on the point under discussion. Their 
Lordships are reported to have said at page 316 of the Report 
that they “throw no doubt on the principle which has been 
acted on in many cases in India, that a mortgagee cannot, by 
obtaining a money decree for the mortgage debt, ‘and taking 
the equity of redemption in execution, relieve himself of his 
obligations as a mortgagee or deprive the mortgagor ‘of his 
right to redeem on accounts taken and with the other safe-guards 
usual in a suit on the mortgage.” It will be observed that their 
Lordships have stated the principle in a less general and more 
guarded language than that expressed in the Calcutta and 
Bombay cases and limit its scope to the case of a mortgagee 
who obtains a simple money decree in respect of his mortgage 
debt and in execution of that decree sells and purchases the equity 
of redemption. The provisions of section 99 went futher than 
the principle approved of by their Lordships. Thet law ‘as 
enacted in the Transfer of Property Act has been altered and 
brought into consonance with the principle enunciated by their 
Lordships in Daim’s case, vide, Order 34, rule 14 of the Code of Civil 
Procedure.’ In the present case, however, the mortgaged property 
was sold and purchased by the mortgagee in execution of a simple 
money decree obtained for the mortgage-debt. The alteration 
in the law does not, therefore, affect the issue between the parties 
to this case. Itis clear from the authorities just discussed that 
the appellants can redeem the property purchased by Ratan Lal 
in execution of his simple money decree for the mortgage-debt. 

#(1) [2004] I Le R., 34 Cal. 296. . 
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But the respondent argues that the law uncer which the’ 


appellants claim redemption, vsz, section 99 of Act.1Vof 1882 or, 
to be more accurate, Order 34, rule 14, is inapplicable to the 
present case, for three reasons. First, the sale of joint family 
property held against a Hindu father can be avoided by the 
sons to.the extent of their shares only, if they were no parties 
to the decree and the debt for which the decree was passed was 
such that under the Hindu: Law they were rot bound to pay 
jt. In support of this reason the case of Debi Singh and others v. 
Jai Ram and others (}), is referred to. Secondly, a sale of the mort- 
gaged property, once confirmed, though in favour of a mortgagee 
and held in execution of.a simple money decree obtained for the 
mortgage-debt, cannot be subseqiently questioned and set aside 
at the instance of the mortgagor or his sons. And thirdly, that 
the failure of the mortgagor to object to the sale before its 
confirmation amounts, toza. waiver of the benefit given by the 
law and he or any other member of the joint family is estopped 
from challenging the sale. In support of the last two reasons 
the following cases are relied upon:—Zara Chand v. Imdad 
Husain (8), Parmanand v. Daulat Ram (3), Bank Bal v. Mannitlal 
(4), Muhammad Abdul Rashid Khan v. Dilsukh Rat (8), Kishanlal 
v. Umrao Singh (8). I shall discuss the three objections urged on 
- behalf of the respondent in their order. 

The rule of Hindu Law alleged by the respondent that the 
sons in a Joint Hindu family can avoid a decree passed against 
their father, only on the grounds that they were no parties to the 
decree and that the debt for which the decree was passed was 
such that they were not under the Hindu Law bound to discharge 

° it, has no application to the present case. In the present case 
the sons are not seeking to evade the payment of their father’s 
debt. They are offering to discharge the mortgage that is to 
pay the debt contracted by their father. They want to avail 
themselves of the provisions of a law that gives them the right 
to redeem under certain circumstances, inspite of the sale of the 
joint family property in execution of a decree against the father. 
The first objection of the respondent has therefore no force. 


(1) [1903] I. L. R., 25 Al., 214. (2) [1896] I. L. R., 18 AJl., 325. 
(8): [1902] L L. R., 24 All.. 649. (4) [1905] I. L. R, 27 All, 450 
(6) [1998] L L, R, 27 AlL, 617. (6) [1968] I. L. R., 80 ALL, 146. 
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The first case in support- of the second objection is that of 
Tara Chand v. Iindad Husain (1). In that case one Imdad Husain 
mortgaged with possession his zamindari property and his share 
in a house to one Dwarka Das. The latter then leased the mortgag- 
ed lands to Muhammad Husain who fell into arrears with his rent. 
Dwarka Das obtained a decree for arrears of rent and in execution 
of his decree had the share of the house mortgaged sold. One Tara 
Chand purchased the said share in the house and then sued ina 
Civil Court for partition of the share purchased by him. Muham- 
mad Husain resisted the suit on the ground that the sale of the 
share of the house in suit was in contravention of section 99 of Act 
IV of 1882. It was held that Muhammad Husain could not dispute 
the validity of the sale in the civil suit brought by the purchaser 
for partition, In the caseof Perma Nand v. Daulat Ram, :3) 
the purchase by the mortgagee was under a decrée obtained 
under section 67 of Act IV of 1882. It was held that a sale 
under such a decree did not offend the law enacted in section 
99 of Act IV of 1882. 


In the case of Bank Bal v. Manni Lal (3), a mortgagee 
obtained a simple money decree in respect of a debt other 
than the mortgage debt. He then transferred the decree 
to a third party. The latter in execution of the decree sought 


to sell the equity of redemption of the mortgagor who objected ` 


on the basis of the provisions of section 99 Act IV of 1882. The 
objection was disallowed on the ground that section 99 of Act 
IV of 1882 did not preclude a third party from bringing to sale 
the equity of redemption of the mortgagor, _ 


The facts of the case of Muhammad Abdul Rashid Khan Vie 
Dilsukh Rai (4), were somewhat complicated and need not be re- 
produced here in detail. The main facts were that one Ram Bux 
executed a mortgage in respect of certain property in 1863 in favour 
of one Debi Das. Subsequent to the mortgage, Ram Bux sold his 
equity of redemption to third parties. After the sale of the 
equity of redemption Debi Das in execufion of a decree for 
costs and mesne profits brought the equity of redemption in the 
hands of the purchasers to sale and bought it himself. About 


e (1) [1896] I L. R., 18 A., 325. (2) [1902] 1. L R., 24 Al., 549. 
(8) [[905] I L. R., 27 AlL, 450. (4) [1905] L L. R., 27 AlL, 517. 
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20 years after, the purchasers of the equity of. redemption sued to 
redeem the mortgaged property treating the sale to the mortgagee 
as a nullity. They failed to implead. some of the necessary 
parties. It .was held that the suit must fail for want of proper 
parties and that the sale to the mortgagee was not void but 
voidable and could not after the lapse of 20 years be impeached. 

The facts of the case of Kishan Lal v. Umrao Singh (1), 
were .as follows, One Umrao Singh gave a mortgage to one 
Kishan Lal. The latter brought a suit on foot of his mortgage, 
but abandoned his security and asked for a simple money. decree 
which was granted. The decree-holder then assigned the decree 
to another pérson whose name was also Kishan Lal. The as- 
signee in execution of the decree sold and purchased the mortgag- 
ed, property.. The mortgagor applied .under section 311 of the 
Code of Civil Procedure (old) to have the sale set aside but was 
unsuccessful and the sale was confirmed. About three years 
after the mortgagor again applied to have the sale set aside on 
the ground that it was held in contravention of section 99 of 
Act IV of 1882. His application was rejected by the first court 
but allowed by the Judge. On appeal to this Court the order 
of the first court was restored. It was held that the sale objected 
to had taken place and had been confirmed to the knowledge 
of the mortgagor and he could not, after the lapse of three years 
from confirmation, question it and defeat the title of the 
purchaser on the ground that the court executing the decree ought 
not to have allowed the sale in violation of section 99 of 
Act IV of 1882. 

Thé only case that bears on the point is that of 
Muhammad Abdul Rashid Khan v. Dilsukh Rat (2). In that 
case a ‘suit for redemption was brought after a sale’ in 
violation of section 99 of Act IV of 1882 had taken place and 
had been confirmed. The claim in that case was disallowed for 
three main reasons as would appear on a perusal of the report 
of the case. The reasons were that the sale objected to had 
taken place prior to the passing of the Transfer of Property Act, 
that the disqualification of the mortgagee to purchase the equity 
of redemption was limited to a case where he became the pur- 

t {17 [1908] I. L. Ra 30 All., 146: (2) [1905] L L. R., 27 AlL, 517, 
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chaser in execution of a simple money decree obtained -for.the 
mortgage debt and that proper parties had not been impleaded. 

Now in the present case none of these reasons holds good. 
The sale in the present case’ took place long after the passing 
of the Transfer of Property ‘Act, and it was held in execution 
of a decree obtained for the mortgage debt. There is no question 
as to the omission of any necessary parties. The case of 
Abdul Rashid Khan is not therefore of any .assistance to the 
respondent. The case reported in 24 All, is not in point at all. 
In that case the sale took place in execution ofa decree obtained 
under section 67 of Act IV of 1882, 

The other three cases, vés., 18 All; 325, 27 All, 450 and 30 All., 
p. 146 are distinguishable on the ground that the sale in those cases 
was not in favour of the mortgagee but of a third party. The law 
as enacted in section 99 of Act IV of 1882 does not preclude a third 
party, a person other than the mortgagee, whether an assignee of 
the decree from the mortgagee ora complete stranger, from 
purchasing the equity of redemption in execution of a money 
decree obtained by the mortgagee for the mortgage or any 
other debt. 

In the case of Mathu v. AN (4), it-was laid down that “a 
sale in contravention of section 99 of Act IV of 1882 is not void 
but voidable only and when the mortgagee himself -becomes the 
purchaser, he cannot by such sale and purchase free himself from 
his liability to be redeemed.. But this equity does not arise 
against a stranger, auction purchaser. Moreover, the three cases 
in question did not lay down that a mortgagor could not sue to 
redeem aftera sale in contravention of section 99 of Aot IV of 
1882 had been confirmed. On the other hand there is distinct 
authority for the proposition that he need not seek to have, the 
sale set aside and can sue for redemption, vide, I. L. R. 22 Mad., 
p. 347, 14 C.W. N., p. 579-583. The second objection for the 
respondent therefore fails., 

The third objection is based on the silence of Nandan Singh, 
his failure to object to the sale. It is said that as he did not 
choose to object to the sale he must be taken to have waived the 
tight given to him by the law and if he waived his ‘tight to ob- 
ject to the sale on the ground of section 99 of Act IV, of 1882, his 

aw [1907] 17 M. L. J., 168, 
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sons, the plaintiffs appellants cannot avail themselves - now of the Civ 
benefit of that section. The passage reported at page’149 of I. L. i914 
R., 30°All. is relied upon in support of this contention: The passage tae 
isas follows : “What we have to decide is whether the order for sale SINGH 

. having been passed to the knowledge of the judgment-debtor and Ravan Lau 
having been-allowed by him to become final, he can not-now at Rafiq, J 
this late stage, have the sale set aside and the purchaser divested 
of his title on the ground that the ĉourt ought not to have ordered 
the property tobe sold. In our opinion the decree of the court 
of first instance is right.” The first court disallowed the appli- 
cation of the mortgagors-on the ground that it was made too late. 
I do not think that this passage is an authority for the propo- 
sition that the silence of Nandan Singh, in the execution proceed- 
ings, amounts to a waiver of the benefit given by section 99 of 
Act IV of 1882 toa mortgagor or that if it were it would bind 
and estop his sons from availing themselves of that benefit, 
Moreover the silence or laches ofa mortgagor may defeat his 
objection to sale and yet not deprive him of his right to sue for 
redemption: I would again refer to the case of Pancham Lal 
Chowdhury v. Kishen Prasad Misser (1), where the point was raised 
and decided against the mortgagee purchaser. In that case the 
mortgagor had not only kept silent but had accepted- the validity of 
the execution proceedings against the mortgaged property. In 
disposing of the plea of acquiescence the learned Judge referred toa 
remark’ made ‘by ‘their’ Lordships .of the Privy Council in the 
case of Khatrajmal, v. Daim (2). The remark was that “neither ex- 
clusive possession by the mortgagee for any length of time, short- 

.of the ståtutory period of 60 years, nor any acquiescence by the 
mortgagor, not amounting to a’ release of the equity of redemp- 
tion will bea bar or ‘defencé toʻa suit for redemption if the 
parties dre otherwisé entitled to redeem.” The third objection for 
the respondent, therefore, fails also. - . E 

E. would, therefore, allow thè appeal and set aside the decree 

of. ‘the lower appellate court. But as that court disposed 
of the’ ‘appeal ‘én a preliminary point’ and did not decide the 

$ other points raised in the appéal'before it, I would remand the 


case. to that court for disposal according to law. A 
ay T1910] 140. w. N. 579. ` (2 [19041 1. CB BBC. 296 ’ 


$- 


BARDAR 
SINGH 


v. 
Ratan LAL 


Banerji, J. 


868 HIGH COURT . (aA J. R 


PIGGOTT, J.—I concur. 

` By THE COURT. —The order of the Court is that this appeal is 
allowed, the order of the lower appellate court is set aside, and 
the appeal is remanded to it for disposal according to law, costs 
will abide the event. 

A. C. M. Appeal decreed, cause remanded. 


ALI HUSAIN AND OTHERS (Defendants) 
versus 
FAZAL HUSAIN KHAN (Plaintif). 2 
Mohammedan Law—Shia school— Waqf—Deuih-bod iliness— Validity- Gift on death 
bed— Will, . 

Under the Shia Law a wagf made in death-illness is valid only to the 
extent of one-third if not assented to by heirs, even if possession has been 
delivered by the maker of the wagf. Nasa: Husain v. Rafeeg Husain, B A. L, 
J. R., 1154, approved. Asa donor suffering from death-iliness has a short 
time to live his disposition oan come into actual operation after his death 
and is for practical purposes a will. 

Shia authorities and their respective values discussed 
First APPEAL from the decision of the District Judge of 

Jaunpur. 3 l 
Suit for possession. ; ; 
The material facts and arguments are set out in the judgment. 
The court below decreed the suit. l 
Defendants appealed. f 
‘ Sundar Lai, for the appellant. ° 
S. M. Suleman, (with him B. E. O'Conor) tor the respondent. 
The judgment of the Court was delivered by 
BANERJI, J.—The suit which has given rise to this appeal 
was brought by the plaintiff respondent for possession of property 
the bulk of which belonged to one Gazanfar Husain, The re- 
mainder of the property is alleged to have-belonged to Azima 
Bibi, sister of the plaintiff and aunt of Gazanfar Husai: The 
plaintiff claims as heir to both these persons. 
* Gazanfar Husain died on'the 13th of May 1907, but two ‘days 
before-his death, that is, on the 11th of May , 19075 he “executed 
Æ FLA. No, 308 of 1911. 
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`a deed of wag/ in respect of the whole of the disputed property 


under which the -appellants-were appointed trustees of the wagf. 
The validity ofthe wagfis disputed by the plaintiff on various 
grounds, the principal grounds being that the donor was suffering 
from death illness (marz-ul-maut), that he had no mental capacity 
to make the wagf and that possession was not delivered under it, 
The court below has found that Gazanfar Husain -was suffering 
from death illness of which he died ‘that he was in the full. pos- 
session of his senses when he made the wag/ and that he delivered 
possession of the property to the mutwallis, ‘On these findings 
the learned Judge has held the wagf to be valid only as regards 
a one-third share by reason of marz-ul-maut (death: illness) and 
has granted a decree to the plaintiff for a part only of the pro- 
perty claimed. The defendants have preferred this appeal and the 
plaintiff has filed objections under Or. 41, r. 22 of the Code of Civil 
Procedure as regards the portion of the claim dismissed. 


Accepting the findings of fact of the court below the appellants 
contend that as possession was delivered the wagf is valid in res- 
pect of the entire property under the Shia Law. It is admitted 
that Gazanfar Husain belonged to the Asna Asharya-or Imamia 
sect of Shias. It is stated, however, that he was an Asul and 
followed the tenets of that school among [mamias but this is 
denie.! by the plaintiff. Holding the view that we do, we deem 
it unnecessary to determine whether he was an Asw/t or an 


Akhbari. l 


It is common ground that among Sunnis who comprise the 
great majority of the Musalmans of India a gift or wagf made in 
mortal illness (marz-ul-maut), unless assented to by the heirs, is 
yalia only to theextent of one-third. Itis urged, however, that 
a different rule prevails among Shias. If this is so, we should 
apply in the ‘case of Shias the law of that sect under the rule of 
justice, equity and good conscience which we are bound to admi- 
nister: (See the ruling of their Lordships of the Privy Council in 


Raja, ‘Deedar Husainv. Ranee Zehooroon Nissa (2), We have, there- 


fore, to determine whether under the Shia law a wagf made i im-death 
illness is valid as Ea the entire ; propeti if possession has 
‘Beeli delivered’ inder® aif OPE. “Rng aes eo a 

' (1) 12M.. A. 442, ee 
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The case has been argued with great ability on both sides and ` 
various original texts of writers on Shia law have been cited. Many 
of these works have not yet been translated into English and we 
have been supplied with translations by the learned counsel of the 


‘parties, The opinions ofthese writers, as is usual in such cases, 


are conflicting and we have to ascertain as best we can what has 
hitherto been regarded as the law on the subject anne Shias in 


this country. ; 


We shall first consider the opinions of English text writers 
on the subject. , 


In Baillie’s Digest of Mohammedan Law Imamia sect, in the 
chapteron wag/s the learned author says at p. 212. “The .con- ; 
tract is not rendered obligatory except by giving possession ; but 
when so completed it cannot be’ revoked if made in health, and 
even when made in death-illness it is equally valid if allowed by 
the heirs though if disallowed by them, it is valid only to a third 
of the deceased’s estate, in the same way as a gift on a muhabat in 
sale. Some of our doctors insist thatit should be sustained out 
of the whole of the estate; but the first opinion is the more ap- 
‘proved, If one in death illness should make a wagf, a gift, a 
muhabat sale, and also emancipate a slave and neither of the acts 
is allowed by his heirs, all are valid if they can be carried into 
effect out of a third of his estate”. The above remarks are based 
on the Sharaya-ul-Islam which was printed in India so far back 
as 1839. In the Tagore Law Lectures for 1874 by Shama 
Charan Sircar, the rule on the subject is thus laid down 
(P. 864) :— e 

“Made in.death illness, a. wagf or appropriation becomes 
valid (to the full extent) if allowed, by the heirs ; otherwise only 
to the extent ofa third (of his property) in the same way asa 
gift or muhabat in sale”. The learned author had before him and 
consulted almost all the works of authority on Shia law, including 
the works on which the appellants rely (see p. 169 ef seq). and 
he also referred, as he states in his preface to the Mujtahid 
(“ law doctor”).of Lucknow. So that, it cannot be said that he 
deduced the above rule without consulting all the authorities on 


the subject. a a EN i 
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The latest writer on the subject is the Right Hon’ble Mr. -Amir 
Ali. In the first volume of his well known work on Mohammedan 
Law he states the Shia law as to wagf made in death illness in the 
following terms on p. 531 (4 Ed.) :— 


“Ifa wagf be constituted at a time when the wagtfis suffering 
from a death illness, and there is a clear indication of an inten- 
tion on his part to transfer possession it will take effect with 
reference to the entirety of the dedication, provided the heirs 
consent either before or after the death of the wagif, otherwise 
the wagf will operate only in respect of one-third of the estate of 
the testator. “Fora wag/is like other acts which take effect immedi- 
ately such as Aza sale and similar obligations”. Ifthe wagf 
property is covered by one-third of the estate, then it is valid 
as regards the entirety of the dedication. If not each provision 
will be given effect to with regard to its priority until one-third 
of the estate is exhausted. “ This learned author also has refer- 
red in the introduction to -his book to the various Shia jurists ” 
on whose authority his conclusions are founded and among them 
he enumerates the works of Abu Jafar at-Tusi, to which we shall 
refer hereafter and on which much of the argument on behalf of 
the appellants is based. : 

The result of the above authorities is that among Shiasa 
wagf made in death-illness is valid only to the extent of one- 
third of the estate of the maker of the wagf unless assented 
to by his heirs, even where the wagf is of immediate opera- 


_ tion. 


The above view is in consonance with the opinion of a large 
nfimber of later writers on Shia. Law, the principle among 
whom is Shaikh Najmuddin Abu! Kasim Jafar, the author of the 
Sharaya-ul-Islam. As has been stated above this work was 
published in India so far back as 1839 and portions of it have 
been translated by Mr. Baillie. According to Mr. Shama Charan 
Sircar it is “a work of the highest authority, at least in India, 
and is more universally referred to than any other Shia Law 
Book and is the chief authority for the law of the Shias in 


India” (Tagore Law Lectures, 1874,p. 171). Its great influence, 


among Shias is referred to by Mr. Amir Ali, though he considers 
the influencé to be “ baleful.” Mr. Justice Mahmood in his judg- 
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ments in Adéas Aliv. Mayaram (1), and Agha Ali Khan v. Altaf 
Hasan Khan (2), described this work as one of the greatest authority 
among Shias” and as being the most authoritative text-book of 
the Shia Law.’ Their Lordships of the Privy Council in the 
case of Bagar Ali Khan v. Anjuman Ara Begam (3) regarded 
the Sharaya-ul-Islam as “the most authoritative work” of the 
Shia school. In this work the rule is thus stated, “Ifa man 
were to make a wagf and did without giving possession the wagf 
would be void ; but if a wagf be made in death-bed and possession 
be given, then it will take effect to the extent of a third if the 
heirs do not consent. Without possession the wagf fails whether 
made in health or illness. It (the waqf) does not become 
binding except by delivery of possession, and when completed 
(by delivery of possession) it cannot be revoked if made in 
health, but if made during illness and allowed by heirs it is 
operative in full, otherwise it is valid as regards a third.” (Amir 
Ali p. 499 note). 

The same view is held by the authors of Jwahir-ul-Kalam, 
Musalik-ul-Afham, Jamaaul-Mugasid, Mukhtasar Shara-i-Luma 
and other works regarded as authoritative among Shias. They 
refer to the existence of a contrary opinion among some of the 
earlier writers but they consider the view adopted by them as the 
better and more approved view. i 

Or. the other hand we find ‘that. some other writers have held 
a different opinioni. ‘Of these the principle authority, relied upon 
by the appellant, is that of Abu Jafar at-Tusi the author of 
Khalaf-us-Shaikh, the Nihaya, the Istibsar and the Tanzib-ul- 
Ahkam and the Mabsut. The last of these, the Mabsuf, is 
referred to by Mr. Amir, Ali as a work of great authority. The 
appellants have also referred to the Mugnia by Mufid, the Intisac 
by Murtaza, the Ghunia by Ibn Zuhra, the’ Al-Sarair by Ibn 
Idries, the Burhan-i-Qata, and the Jamaa-us-Shattat a collec- 
tion of traditions published in Persia in the last century. ` Other 
authors of less note have also been referred to. Translations 
of extracts from all these authors have been placed before us 
and their correctness is generally admitted. In the Khalaf-us- 
Shaikh the author Abu Jafar at-Tusi, states as follows :— l 


(1) [1888] L D. R 12 Al, 229, (2) [1892] L L. B., 14 All., 429, 
(3) [1902] I-L. R., 25 All., 236 at p, 265, * 
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oe The lawyers are unanimous that dispositions by a sick 
person’ exceeding one-third of.. his property is invalid, if this 
disposition is not to have immediate operation (Gair Munnazziz). 
If the act is to have immediate operation (Musrajjizat) such as 
fora manumission, gift and muhabat there are among us two 
opinions, one of which is that it is valid and the other that it 
is invalid. The latter is the view of Shafai and all the Jurists 
(Sunnis). They do not mention any difference of opinion. 
Our arguments for the first opinion are the traditions prevalent 
according to the narration of our #/amas which we have mention- 
ed in our book (the Tahzib).” A similar statement is contained 
in the Nihaya, and the Istibsar. In the Tahzib-rl-Ahkam the 
tradition referred to is that of Abi Abdullah “who said that 
dying man has the best right to his property so long as there 
is life in him.” This tradition is deriven from Amar and Samaah 
both, of whom are, according to the author of Jamaa-ul-Muqasid 
unreliable. In Tusi’s great work the Mabsut he refers to the 
existence of two conflicting opinions among Shia jurists and 
apparently states the approved rule to be that the disposition 
takes effect as regards one-third only. He does not give 
preference- to one opinion over the other. The names of the 
authors holding conflicting views on the point are enumerated in 
the Burhan-i-Qata, It is clear, however, that latter writers whose 
works are regarded as of the highest authority and have hitherto 
been followed in India, are of opinion that a wagf made in death 
illness is valid only to the extent of one-third. In this conflict 
of opinions „we see no reason to disregard what has till now been 
regardet as of paramount authority and follow texts (some of 
them obscure) which were practically unknown among Shias in 
this country. The danger of adopting the latter course was 
pointed .out by their Lordships of the Privy Council in Bagar 
Ali Khan v. Anjuman Ara Begam (1), to which we have already 
referred; at p. 254 of the report their Lordships say; “Their 
Lordships think it: would be extremely dangerous to accept 
as a’ general principle that new rules of law are-to be introduced 
because they seem to lawyers of the present day to follow 
logically from ancient ‘texts however authoritative.” It is not 
os “ (1) :1902]I L. R., 25 All, 236, 
` l XII 113 R 
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Orvin easy to reconcile. conflicting Gpinions on a question like this. 
1914 No doubt as a general proposition a man is the owner of his 
Att Husaiy Property as long as he lives.and may dispose of it in any BUNS! 
$ he likes. But the Muhammedan law is jealous of acts which 


FAZAL z R H : A ; : 
Husain interfere with the expectations of heirs and is always anxious 


Banerji, g. to maintain their rights. It is this jealousy which seems to be at 
the root of the rule that a will can only take effect as to one-third, 
unless assented to by heirs. Apparently on the same principle, 
in the case of a disposition in death illness (Marz-ul-maut) without 
the consent of heirs, the disposition is held to be valid as regards 
one-third only as in the case of a will, Asa donor suffering from 
death illness has only a short time to live his disposition can 
come into actual operation only after his death and is for all 
practical purposes a will. The contention of the learned Counsel 
for the respondent to this effect seems to be to have much force. 


In regard to the plea of the appellants that Gazanfar Husain 
was an Asli and therefore the wagf made by him should be 
governed by the views of Shaikh Tusi and the author of the 
Intisar which, according to Mr. Ameer Ali, are in force among 
Asulis, we may observe in the first place, that no issue was raised 
in the court below as to whether he was an Asu/i or an Akhbari. 
In the next place he himself made no distinction between these 
schools in the deed of wagf ‘According to the terms of that 
document the benefit of the wagf was to be enjoyed by all Asna 
Asharayas, irrespective of the school to which they belonged. 
Furthermore we may observe that inspite of the views of Shaikh 
Tusi and the other ‘writers whose opinions coincided with his 
Mr. Ameer Ali himself laid down the rule about the ‘validity of e 
wagfs made in death illness which we have quoted’ above-and 
made no distinction between Asu/is and Akhbaris, We are there. 
fore unable to accede to the argument put forward on behalf of 
= the appellants in this respect. i 


In our opinion the weight of authority is in. favour of the view 
that under the Shia law a wagf made in death illness is valid 
only to the extent of one-third, if not assented to by heirs, 
even if possession has been delivered by the maker.of the wagf. 
‘A similar view was held by Mr. Justice PIGGOTT in the case of 
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gift in Mazar Husain v. Rafeeq Husain(}). The decision of the 
court below on this point is, in our judgment, correct. The other 
pleas taken in the memorandum were not and in our opinion 
could not be seriously pressed. The appeal must, therefore, fail. 


[Their Lordships dealt with the objections of the respondents 
and proceeded. ] 


The result is that we dismiss thé appeal with costs. We allow 
the objection ‘of the plaintiff to this extent that we vary the 
decree of the court below by granting the plaintiff a decree for 
8 annas 1-3. pie share of all the property claimed. In other 
respects we affirm the decree of the court below. The parties 
will pay and reCeive costs in both courts in proportion to failure 
and success, Costs in this Court will include fees on the higher 
scale. We direct that the defendants shall be entitled to be 
recouped out of the trust estate any costs which they may pay 
to the plaintiff under this decree. l 

cy l . Appeal dismissed. 

{1) (4911) 8 A. L. F: R.. 1154. F 
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FULL BENCH. 
KANHAIYA LAL AND OTHERS (Defendants) 
UVETSUS 
TIRBENI SAHAI AND OTHERS (Plaintiffs) * 


Code of Civil Procedure (dot F of 1908), sections 2 (8), —$6,97 Partition—Preliminary 
decree—dppeal— Finat decree—No appeal againsi it—No bar to the BA of 
appeal against preliminary desros. 

in a partition suit a preliminary decree was made and an appeal was 
preferred against it. Pending the decision of that appeal a final decree 
was also passed. No appeal, however, was preferred against the final decree. 

Held that the fact that there was no appeal against the final decree 
was no bar to the hearing of the appeal against the preliminary decree. 

Held also that when the preliminary decree was set aside on appeal ‘the 
final decree which was based upon it fell to the ground. 

Mohammad dkhtar Husain Khan V. Tasuddug Ausain, I. L. R , 34 AL, 493, 
Lakshmi v. Maru Devi, I. L. R., 87 Mad., 29, and abdul Jalil v. Amar Chand 
Pa, 18 ©. L. J., 223, referred to. Kuriya Mal v. Bishambhar Das, I. L. R., 
32 All., 225, and Khiroda Moyidasi v. Adhar Chandra Ghose, 18 O. L. J», 321, 
not followed. 


SECOND APPEAL from a decree of E. C. Allen Esq. District 
Judge of Manipuri, confirming a decree of Babu Banke Behari 
Lal, Subordinate Judge. 

Suit for partition. 

The facts of the case are fully set out in the judgment. 

‘Shortly stated they are as follows :— 

On 26th April 1912 the court made a preliminary decree 
for partition. An appeal was filed but the lower courteon 28th 
June 1912, during the pendency of the appeal passed a final” 
decree on the lines of the preliminary decree. No appeal was 
filed against the final decree. When the appeal came on for 
hearing a preliminary objection was raised to the effect that 
no appeal having been filed against the final decree the appeal 
could not be maintained. The lower appellate court allowed, 
the objection and dismissed the appeal. 

Defendants appealed, 

*Gulsarilal, for the appellants, submitted that the point | for 


decision in the case was whether or not, in a partition . suit where 
#8. A. No, 465 of 1913. 
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both preliminary and final decrees had been passed, an appeal 
from a preliminary decree filed before the passing of the final 
decree could be proceeded with without the final decree having 
been appealed against. The Code of Civil Procedure laid down 
a complete scheme for preliminary decrees and provided for 
appeals against such decrees. 

The word “decree as defined in Sec. 2, Cl. 2, Civil Procedure 
Code included the preliminary as well‘as the final decree and applied 
to suits for partition, partnership accounts, foreclosure and sale eéc, 
Order 20, rules 15, 16 and 18 dealt with the preparation of 
preliminary decrees in partnership and partition suits, Section 
96 Civil Procedure Code allowed appeals from every decree passed 
by an original court and section 97 precluded appeals from final 
decrees where no appeal had been preferred from preliminary 
decrees, Preliminary decree was a basis for the final decree and 
should be considered as independant of the final decree. Section 97 
made it inoperative to appeal from the preliminary decree. The 
decision of a case on remand was no bar to the hearing of an 
appeal against the order of remand itself. 

Oman Kunwari v. Jarbandhan, [1908] I. L. R., 80 AN, 479, 
was in point and the analogy applied to appeals from prelimin- 
ary decrees in partition. 

Gokul Prasad, for the respondents, submitted that whether 
preliminary decree in a partition suit was affirmed or set aside 
the final decree would remain binding unless that itself was 
set aside -in appeal. It did not necessarily follow that by the 
preliminary decree being set aside the final decree would also 
fall. The jurisdiction of the court to pass a final decree was not 
determined by the passing of the preliminary decree. The 
jurisdiction of the court to proceed with a case on remand ceased 
to exist as soon as the remand order was set aside and the 
analogy of the remand case therefore did not hold good. Pre- 
liminary decree in a partition suit only defined certain rights 
ofthe parties and suggested the lines on which the partition 
was to proceed. The jurisdiction of the court did not cease 
to exist after the passing of the preliminary decree. 

_ The. passing of a preliminary decree did not give jurisdiction 
to, pass a final decree. The jurisdiction pre-existed. The final 


decrée did not rest-on the preliminary decrce. 
a 
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Khirodamyoi Dass v. Adhar Chandra Ghose, 11912] 18 C. L. J., 32", ` 
Kuriys Mal v. Bishambhar Das, (1010) I. L. R., 32 All., 225 at 226. 

It was not contended that no appeal lay from a. preliminary 
decree but that the appeal from that decree could not be heard 
unless the final decree also had been appealed against. 


Sheona'h v. Ramnaih, [1865] 10 M.I. A.. 413, 
. Mackensi v. Narusingh Sahay, [1°09] I. L. R., 86 Cal.,.762 at 764. 


If the final decree gave to¢he parties greater or smaller share 
than that given by the preliminary ` decree at the worst the 
former would only be an incorrect decree and could be appealed 
against, Even where the preliminary decree failed in appeal the 


final decree remained outstanding. An appeal from final decree 
was necessary, 


Narain Das v Balgolind,|1911] I. L. R., 33 All., 528; 
Baikunih Nath Dey v. Nawab Salimulle: Bahadur, {1968} 12 C. W. N., 580, 
Abdul Jali} Y. Amar Chand Pal, [1913] 18 €. L. J., 223 (contra), 
Ma. Akhtar Husain Ahan v. Tusudduq Husain, (1912] 1. L. B, 34, All. 
p. 498 (contra). 
Lakshmi v. Maru Devi, [1911] I, L, R., 37 Mad,, 29, (contra), 
were referred to. 
Gulsartlal, was not heard in reply. Te 


The following judgments were delivered. 


RICHARDS, C. J. —This appeal arises out of a suit for partition. 
On the 26th of April . 1912 the court of first instance made a 
preliminary decree for partition. On the 12th of June 1912 the 
defendants filed ai appeal. On the 28th of June the first court 
notwithstanding that an appeal against the preliminary decree 
was pending, made a final decree on the lines of its preliminary 
decree. On the 18th of April 1913 the appeal againstethe pre- | 
liminary decree came on for hearing. Objection was taken that 
the, appellant, not having .appealed against the final decree 
of the 28th of June 1912, could not maintain his appeal against 
the preliminary decree. The court allowed this objection . 
and dismissed the appeal. The defendants have now, ‘come 
to this Court in second appeal. The ‘question which owe 
have, to decide is whether or not the fact that the de- 
fendants did not appeal against: the final decree precludes 
the court from hearing the appeal against: ‘the preliminary decree, 
Section 2, clause 2 of the Civil Procedure Code defines a decree 


as including a preliminary decree. Section 96 gives a general ' 
eo 
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right of appeal against decrees. Section 97 is as follows :— 
.“ Where any party aggrieved by a preliminary decree passed after 
the commencement of this Code does not appeal from such 
decree, he shall be precluded from disputing its correctness in 
any appeal which may be preferred from the final decree.” This 
last provision is not contained in the Code of 1882. I may point 
out that in a suit like the present -more often than not the 
appellant against a. preliminary decfee would be unable to put 
forward any objection against the final decree in the event of 
his appeal against the preliminary decree being disallowed. In 
all probability if the preliminary decree was sustained -the 
final decree would follow in its line and could not be challenged. 
In all such cases the only object of appeal against the final 
decree would be to keep the appeal against the preliminary 
decree alive. I have already given my reasons for holding that 
the mere fact that there is no appeal against.the final decree is 
no reason for not hearing the appeal against the preliminary 
decree on its merits,’ in the case :of Muhkammad Akhtar 
Husain Khan v. Tasuddug Husain A). No doubt a contrary view 
was taken in the case of Kuriya Mal v. Bishambhar Das (2). The 
learned Chief Justice at page 227-says “It seems to us that 
a serious anomaly would be created by the modification of the 
preliminary decree of Juneé'25th, 1908, while the final decree of June 
30th, 1908 remained in force and had not been appealed against.” 
It seems to me that these remarks. proceeded upon the .errone- ' 
ous .assumption that the final decree remained in force after 
the preliminary decree upon which it was based had been set 
aside. Inemy opinion ‘in a suit for partition when the 
f preliminary decree is set aside on apptal the final decree which 


is based upon it falls tothe ground. . If I am right in this there 


is no foundation for the supposed anomaly which the learned 
Chief Justice apprehended. It has been held by the Calcutta 
High Court ‘that the final decree continued after the ‘preliminary 
decree had been set aside, but all -these decisions proceeded on 
the basis that a party could challenge the correctness of the 
‘preliminary decree on an appeal from the final decree. 
The provisions of the Code to ‘which I-- have : referred* 


(1) [1912] I. L. R., 84 All, 493, (2) [1910] I. L.-R., 33 All., 225, 
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to above now sets this matter absolutely at rest. A party 
to a suit. for partition who has not appealed against the 
preliminary decree can no longer challenge the correctness 
of that decree by an appeal against the final decree. In the 
case of Khirodamoyt Dasi v: Adhar Chandra Ghose (1) a bench 
of the Calcutta High Court decided that notwithstanding 
the provisions of section 97 of the Code of Civil Procedure the 
final decree still stands. THe learned Judges after quoting the 
section say “the section does not however relieve the person who 
appeals from the preliminary. decree from the necessity of 
appedling against the final decree, nor does it provide, how, 
if the preliminary decree is contrary to the terms of the final 
decree, the final decree is to be interfered with after it has been 
allowed to stand without any appeal being preferred against it.” 
With great respect to the learned Judges [ think they overlooked 
that the whole foundation of the rulings in Calcutta was based 
upon the opinion of that court that a party could challenge the 
correctness of the preliminary decree upon an appeal against 
the final decree. The provisions of the Code which they them, 
selves quote shows that this can be no longer done, In the 
course of the arguments the case of Lakshmi v. Maru Devi (3) 
has been cited. The learned Judges in that case took the same 
view which I take in the present case, I would allow the 
appeal. 


TUDBALL, J.—I fully agree with what the learned Chief Justice 
has said. Where the second decree depends for its validity 
upon the first, when the latter is set aside on appeal the former 
must go with it. Even the Calcutta High Court has resiled 
somewhat from the positioi which it took up formerly. | In Abdul 
Jali y. Amir Chand Pal (8) a bench of that court consisting of 
the learned Chief Justice and Sir ASUTOSH MUKHERJI held that 
“when a preliminary decree for partition has been set aside on 
appeal, and pending appeal from the preliminary decree,-a_ final 
decree was passed, no effect remained-in the final decree.” 
With that view I fully agree. I would, therefore, allow the appeal. . 

CHAMIER, J.—I agree. The Code gives a right of appeal against 
à preliminary decree and further provides that where any party. 


(1) [1910] 18 C. L. J. 821. (2) [1911] L L, R., 37 Mad, 239. 
(3) [1918] 18 C. L, J, 223, 


p 
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aggrieved by a preliminary decree passed after the commence- 
ment of this Code does not appeal from such decree he shall 
be precluded from disputing its correctness in any appeal which 
may be preferred from the final decree, It seems to me that 
we are not at liberty to read into the Code any provision to the 
effect that the passing of the final decree shall be a bar either 
to the institution or the hearing of an appeal against the prelimi- 
nary decree. I would allow the appeal. 


By THE Court :—We allow the appeal, set aside the decree 
of the court below and remand the case to that court with 
directions to re-admit the appeal under its original number in 
file and proceed to determine it according to law. Costs here 
and heretofore will be costs in the cause. 

B. N. G. Appeal decreed, cause remanded. 


RAJA RAM (Applicant) 
m3 VErSUS 
KING-EMPEROR (Opposite-party)* 
Criminal Procedure Code (Act V of 1898), sections 4 (b), 196, €76—Complaint—No 


sanchon—Recision, 
A Judge passed an order to the following effect: ‘f I complain that 

R. filed two false and forged bonds in the court of Small Qauses, &e.” 
He sent the papers to the District Magistrate for taking action, Held 
that.the order of the Judge was a complaint within the meaning of section 
“4 (b) of the Criminal Procedure Code and was not a sanction given by him 


under sections 195 or 476. 

CIVIL REVISION from an order of E. C. Allen Esq, Sessions 
Judge of Mainpuri. 

W. Wallach, for the applicant. 

A. E. Ryves, for the opposite party. 

The following judgment was delivered by 

Knox, J.—This is an application in revision. One Raja 
Ram asks this Court to set aside an order passed by the Judge 


of Mainpuri on the roth of March, 1914. The application does 
* Civ. Rev. No. 50 of 1914. 
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not state whether the Judge of Mainpuri passed the order as a 
District Judge or Sessions Judge. I have read the order which 
the applicant asks me to set aside and I have heard a very 
long and strenuous argument made by the learned counsel 
for Raja Ram. The order as it stands is very clear. It runs as 
follows. “I hereby complain against Raja Ram, son of Ganga 
Ram, Brahman of Kachal that he on 5th of July, 1912, 
filed two false and forged bdnds in suit No. 337, of 1912; 
(Raja Ram v. Babua and others) in the Court of Small Causes, 


Mainpuri and thereby committed an offence under, sections of 


the Indian Penal Code and 209 of the Indian Penal Code. The 
papers will be sent to the District Magistrate with the request 
that they be made over to a competent court for disposal.” “Chis 
document falls within the definition of the word “complaint” 
as given in section 4 (0) of the Code of Criminal Procedure. It 
is an allegation made in writing to a Magistrate with a view 
to his taking action under the Code of Criminal Procedure that 
some the person known and mentioned in the complaint has com- 
mitted offence. It is not a sanction given under section 195 
or under section 476 of the Code of Criminal Procedure. The 
Judge was a court to which the Munsif of Mainpuri was sub- 
ordinate. He was acting within his jurisdiction in making the 
complaint and it has not been shown to me that in taking such 
action he was acting with material irregularity. The order is 
not open to revision. I dismiss this application with costs, The 
stay order is removed. 

Application dismissed. 
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NARAIN DIKSHIT (Defendant) avn 
VEYSHS 1914 
BINAIK BHAT AND OTHERS (Plaintiffs). ® May, 27. 
Cods of Civil Procedure (Act V of 1908), Or. 41, r. 4—‘ May’ Discretion exercised by CHANIEE, J. 
court below— Second appeal. RAFIQ, J 


A mortgage was made in favour of the plaintiff by some of the defendants. 
A suit upon the mortgage was brought against the morlgagors and trans- 
ferees of part of mortgaged property. The defence was that the mortgage 
was not made for legal necessity. The court of first instance found 

. necessity proved and decreed the suit. The mortgagors did not appeal 
but the other defendants did and made the mortgagors parties. The 
Judge in appeal found that there was no necessity for the mortgage and 
dismissed the suit against the appellants. The mortgagors appealed to the 
High Court. Held that although the deoree of the court of first instance 
proceeded on a ground common to all the defendants the court below was 
not bound to dismiss the whole suit on the finding that the mortgage was 
not made for legal necessity. The appellate court had a discretion in the 
matter and the High Court will not ordinarily interfere with the exercise 
of such discretion. Sahadri v, Krishnan, I. L. R., 8 Mad., 192, followed. 


SECOND APPEAL from a decree of G. A. Paterson Esq., District 
Judge of Benares, modifying a decree of Babu Ganga Sahai, Addi- 
tional Subordinate Judge. 

The facts were as follows :—The plaintiffs suit was to recover 
Rs. 1939, on the basis of a mortgage executed by one Gajadhar 
deceased (uncle of defendant No. 1 and grand uncle of defendant 
No. 2 and 3). Defendant No. 1 pleaded that the bond was not genu- 

e ine and that Gajadhar was not the manager of the family and 
had no right to alienate joint family property. 

Defendant 4 the minor Maharaja of Ajudhya pleaded that the 
piece of land which was alleged to be Gajadhar’s was endowed 
property. The first court gave a decree in favour of the plain- ba 
tiffs. On appeal by the receiver of the Adjudhya Estate the lower 
appellate court held that plaintiffs had failed to prove legal neces- 
sity and dismissed the suit in so far as it affected the Adjudhya 
Estate. The heir of the mortgagor who was not an appellant 


before the lower appellate court came up in second appeal. 
. : *S. A. No. 439 of 1913, 
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Ramakant Malaviya, (with him Tef Bahadur Sapru), for the 

appellant, submitted that inasmuch as the court below had come to 
the conclusion that the plaintiff had failed to prove that Gajadhar 
had any valid legal necessity for borrowing the money, and had 
passed the decree on a ground common to all the defendants the suit 
ought to have been dismissed i# oto. He referred to 

Kulaikada Pillai v. Viswanatha Pillai, (1904) I. L. R., 28 Mad., 229, 

Abdul Rahiman v. Maiden Saiba, [1896] 1. L. R,, 22 Bom., 500, 

Mul Chand v. Ram Ratan, [1898] I. L. R., 20 AlL, 493, 

Intu Meah v. Dar ‘Baksh Bhniyan, [1911] 15 0. W. N., 798, 

Seshadri v. Krishnan, [1884] I. L. R., 8 Mad., 192, 


Lalit Mohan Banerji, for the opposite-party, submitted -that 
the defendant's appeal does not fall within the purview of section 
100 of the Code of Civil Procedure, Narayan Dikshit did not 
appeal from the decree of the court of first instance, the other 
plaintiffs tried to set up anew case in the lower appellate court 
as Narayan Dikshit had tried to set up a case quite different to 
that set up by him in his written statement. 


The judgment of the Court was delivered by 


CHAMIER, J.—This appeal arises out of a suit upon a mortgage. 
The plaintiff was the son of the mortgagee. Defendants 1 and 2 
were the nephew and grand nephew of the mortgagor. Defendants 
4 and 5 were representatives of the late Maharajah of Ajudhia to 
whom part of the mortgaged property was transferred by the 
mortgagor after the mortgage. Defendants 6, 7, 8 and Io were 
impleaded as trustees of part of the property under a deed of 
endowment executed by the Maharajah. ao 


Defendant 1 pleaded that there was no legal necessity. foi the 
mortgage, the same- plea, among many others, was put forward 
by defendants 6 and Jo. 

The Subordinate Judge decreed the claim holding that legal 
necessity for the mortgage had been proved. 

Defendants 5 and 10 appealed separately to the maedeepadee 
who allowed both appeals holding that legal necessity for the 
mogtgage had not been established. The learned Judge dismissed 
the suit with costs so far as it-related to the property in possession 
of the appellants before him. Defendant 1 who was a. respondent 


o 
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in the court of the District Judge contended that the suit should 
be dismissed altogether but the District Judge expressly declined 
to do this. 


Defendant 1 has appealed to this Court. As he did not appeal 
to the lower appellate court it’ is doubtful whether he has any 
right of appeal to this Court. We will assume, however, that he 
is entitled to appeal. It is urged, on his behalf, that inasmuch as 
the decree of the court of first instahce proceeded on a ground 
common to all the defendants, ze, that the mortgage was made 
for legal necessity, the District Judge on holding that legal necessity 
had not been made out was bound to reverse the decree in favour 
of all the defendants. Order XLI Rule 4 provides that the 
appellate court in such a case may reverse or vary the decree 
in favour of all the defendants. The use of the word may shows 
in our opinion that the appellate court is given a discretion in the 
matter. . It may be that a wholly unreasonable and indefeasible 
exercise of this discretion might be a good ground for a second 
appeal. But we need not decide that, for the District Judge has 
considered the question and has given his reason for refusing to 
reverse the decree in favour of all the defendants and we are 
unable to say that his decision is- unreasonable. We must, there- 
fore, decline to interfere. The view which we have taken seems 
to be supported by the: remarks of the Madras High Court in 
Seshadriv. Krishnan (1). The appeal is dismissed with costs. 


J. M. B. Appeal dismissed. 
(1) [1884]I. L. R. 8 Mad., 192, 
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GUR PRASAD AND OTHERS (Defendants) 
versus l 


THE GORAKHPUR BANK Ld. (Plaintiff) 


Charge—Kguitable assignment —Deposjt in one Bank—Receipt not transferable— Money 


borrowed from another Bank on its security—Charge acknowledged by the first Bank. 


An agreement between a debtor and a creditor thata debt shall be paid 
out of a specific fund coming to the debtor is a good equitable 
assignment. 

One M deposited -money in Bank K for three years. He borrowed money 
from Bank G on security of the fixed deposit receipt and assigned it over 
toG. G informed K of the transaction and obtained their consent to the 
transfer. Held that there was an effective transfer of the debtin favour 
of QG who had a charge onthe money. William Brandtv Dunlop Rubber Oo., 
[1905] A. C , 454, referred to. dgha Mohammad v. Koolsum Bibi, I. L. R., 
25 Cal., 9, distinguished. 


SECOND APPEAL from’a decree of Babu Srish Chandra Basu, 


Additional Judge of Gorakhpur, reversing a decree of Sayid 
cae Ali, Officiating Subordinate Judge. 


- Claim for declaration of right. 
The material facts and arguments appear from the judgment. 
The court of first instance dismissed the claim. 


The lower appellate court reversed the decree. 

Defendants appealed. 

M. L. Agarwala and Govind Prasad, for the appellants. 
Durga Charan Banerji and Jswar Saran, for the respendents. J 
The judgment of the Court was delivered by 

CHAMIER, J.—This appeal arises out of a suit brought by the 


first respondent the Gorakhpur Bank, Limited, for a declaration 
that it has a charge on the amount of a fixed deposit standing to 
the credit of the second respondent Majid Husain Khan in the 
Kayastha Trading and Banking Corporation, Limited. The facts 
are that in May, 1910 Majid Husain Khan deposited Rs. 8700 
with the Kayastha Trading and Banking Corporation for-three 
years to bear interest at the rate of 7 percent per annym A 


#5, A. No, 942 of 1913. . 
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receipt in the ordinary form was issued to him containing in the 
margin the words “ Not transferable.” MajidHusain Khan in r911 
borrowed Rs. 4650 from the Gorakhpur Bank Limited and on that 
occasion wrote to the Manager of that Bank a letter which is set 
out in the judgment of the lower appellate court. It purports to 


< „authorise the Bank in case the loan was not repaid to recover the 


amount from the sum for the time being standing in Majid Husain 
Khan’s name in fixed deposit accounf with the Kayastha Trading 
and Banking Corporation Limited. 


The letter sets out the date and number of the fixed deposit 
receipt and it is found as a fact that Majid Husain Khan‘ made 
over the receipt to the Gorakhpur Bank. On the same day the 
Gorakhpur Bank wrote to the Manager of the Kayastha Trading 
and Banking Corporation a letter giving notice that they hada 
charge on the fixed deposit. The Manager of the latter replied 
by a letter of the same date as follows. “ Dear sir, with reference 
to your (letter) of the 8th instant we beg to let you know that 
Majid Husain Khan of Begpur has got only Rs. 5877 out of his 
deposit with us. So we have noted your lien on that amount 
only.” From this it appears that a portion of the sum deposited 
had been withdrawn. In May 1912, that isa year later, defen- 
dants appellants obtained a decree against Majid Husain Khan 
in the execution of which they caused the balance of the fixed 
deposit to be attached. The Gorakhpur Bank having come to 
know of this filed objections. The objections were summarily 
disallowed and the present suit was then instituted. The court 
of first instance held that the Gorakhpur Bank had no charge 
upon the “amount under attachment. The Subordinate Judge 
was apparently of opinion that no one could have a charge on 
such a deposit unless he was in possession of it. On appeal the 
Additional Judge Gorakhpur reversed this decision and held that 
a valid charge on the fixed deposit had been created in favour 
of the Gorakhpur Bank. In second appeal it is again contended 
that it was impossible Yor the Gorakhpur Bank to have a charge 
on this fixed deposit as it was not in possession of the money, 
and we were referred to the decision of the Privy Council in Aga 
Mohammad Jaffer Bindanim v. Koolsum Beebe (1), It appears to ug 

(1) [1897] I. L. R., 25 Oal., 9, P. C. 
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that that case has no bearing whatever on the present case, In 
that case some fixed déposit receipts had been handed over by a 
man to his wife shortly beforé he died. After his death she 
claimed to be entitled to the amounts mentioned in the receipts. It 
was held that it was a case of an incomplete gift, that the effect 
of handing over the receipts ` was not to transfer the debts to the 
wife, that she had acquired no title to them, and that at most 
the evidence showed that the testator had’ intended to make a 
formal transfer of the deposits to his wife but had died before he 
was able todo so. In the present case we can see no reason 
why it should not be held that there was what would be called 
in England an equitable assignment by way of charge of the 
amount of the fixed deposit to the Gorakhpur Bank. The cir- 
cumstance that the fixed deposit receipt bears the words, “Not 
transferable” is immaterial because it is not suggested that any 
charge on the money is claimed by the Kayastha Trading and 
Banking Corporation and the latter distinctly recognised the 
right of the Gorakhpur Bank to a charge on the balance of the 
deposit. Ithas been held in many cases that the form of an 
assignment of this description is of no importance so long as the 
intention to assign or to make a charge is clear. An agreement 
between a debtor and a creditor that the debt shall be paid out 
of a specific fund coming to the debtor is a good equitable 
assignment. For example, in the case of William Brandt Sons 
and Company v. Dunlop Rubber Company Ld. (2), some merchants 
had agreed with a Bank by whom they were financed that all goods- 
sold by the merchants should be paid for by a remittance direct 
from the purchasers to thè Bank. Goods having been sold by 
the merchants, the Bank forwarded to the purchasers notice Mm 
writing that the merchants had made over to the Bank the right 
to receive the purchase money and requested the purchasers to 
sign an undertaking to remit the purchase money to the Bank. It 
was held that there was a good equitable assignment of the debt 
to the Bank. It is unnecessary to consider whether ‘the assign- 
ment would have been valid if the Kayastha Trading and Banking 
Corporation had refused to recognise the assignment, for it ex- 
pressly recognised the assignment. It is quite ‘clear that with 
consent of the Banking Corporation, if not al it, Majid 
(2) [1905] L. Ry A, O, 454, 
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Husain Khan ‘was entitled to assign to any person whom he Civin 
pleased either absolutely or by way of a charge the debt due or 1914 
about to become due to him, from the Banking Corporation. It dor Prani 
seems to us quite clear that in the present case there was an Qoni EHET 
effective transfer of the debt due to Majid Husain Khan in BANK 
favour of the Gorakhpur Bank by way ofa charge. Therefore Chamior, J. 
the Gorakhpur Bank were entitled to a charge on the fixed de- 
posit as against the attaching creditors. The appeal fails and is 
dismissed with costs. 
i Appeal dismissed. 
JAGANNATH AND OTHERS (Applicants ) Civ. 
Versus 1914 
LACHMAN DAS AND ANOTHER (Opposite-parties),® aa 
Provincial Insolvency Act (IIL of 1907), section $6 —Distriot Judge acting under—Juris” Gini: j 
diction to refer matter to—Subordinaie Court. BAFIQ, J. 


A receiver appointed in a certain insolvency matter reported to the District s 
Judge that a oertain mortgage made by the insolvent should be set aside, 
The Judge referred the matter to the Munsif fora report #8 to whether the 
mortgage was made bona fde. Held that the Judge alone had Jurisdiction 
to decide the matter and had no power to refer it to a aubordinate court. 
FIRST APPEAL from an order of H. Nelson Wright Esq., Dis- 
trict Judge of Bareilly. 


Purushottam Das T. andon, for the appellants. 
Sattsh Chandra Banerji, for the respondents, 
The judgment of the Court was delivered by 


CHAMIER, J.—Lachman Das was adjudicated insolvent on De- Chamber, J 
cember the 6th, 1912. He appears to have made a mortgage of his 
Property on April the 11th, 1912, The receiver appointed in the in- 
solvency proceedings made a report to the District Judge suggest- 
ing that this taortgage should be annulled under section 36 of the 
Act. On the 23rd of January 1913 the District Judge asked the 
Munsif of Pilibhit to hold an enquiry and report whether the mort- 
gage was made bona fide or not. The Munsif after taking evidence 

. * F A, F.O. No. 81 of 1914, 
XILII5.R a 
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reported that the mortgage had been made dona fide: The District 
Judge accepted his finding: and held that the mortgage ‘must 
stand. The Act makes ne provision for the reference of such a mat- 
ter to a subordinate court. The District Judge alone had jurisdic- 
tion in the matter and should himself decide upon such evidence 
as may be available whether or not action should be taken to have 
the mortgage set aside. The District Judge should give the re- 
ceiver and the creditors an oppértunity of being heard in the mat: 
ter before he arrives at a decision, We set aside the present order 
that the mortgage is to stand. No order as to costs, 


Appeal allowed, 
NATHI MAL 
Versus 
KING-EMPEROR # 9. 


Code of Criminal Procedure (dot V of 1898), section 588—A Magistrate becoming Chair- 
man Municipal Board—Transter of cases—Jurisdiotion as Magistrate. 
When a Magistrate is gazetted to the office of the Chairman Municipal 
Board and takes charge of that office he is thereby divested of his jurisdic- 
tion as Magistrate, He ceases to be Subordinate to the District Magistrate 
and the latter cannot transfer any crimina) case to him for trial. 
CRIMINAL REVISION from an order of H.G. S. Tyler, Esq, 
District Magistrate of Cawnpur, 


The facts of the case are set out in the judgment. 


E. A. Howard, for the applicant, submitted that the srovisione of” 
section 528 of the Code of Criminal Procedure had been distorted 
to meet thé wishes of the District Magistrate. “ Magistrate ” is 
defined as a Magistrate who is exercising the powers of a Magistrate. 
Mr. Williamson who was exercising no magisterial powers was 
not a Magistrate under the Code of Criminal ` Procedure. 
Even assuming that Mr. Williamson was a Magistrate he certainly 
was nota Magistrate subordinate to the District Magistrate. 

. £. Malcomson, (Assistant Government Advocate) contended that 
Mr. Williamson having been invested with first class powers 
..* Cr, Rev. No, 810 of 1914" s 


= Pay, EE ns an 
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under section 12 of the Code of Criminal Procedure his transfer 
to the Chairman of the Municipality could not divest him of 
the powers. 

The following judgment was delivered by 

PraaorT, J.—The District Magistrate of Cawnpur has for 
certain reasons given in his order transferred a criminal case 
pending in the court of Mr. J-N. G. Johnston, Joint Magistrate 
of Cawnpur, for trial by Mr. R.°H. Williamson, Chairman of 
Municipal Board, Cawnpur. I have no doubt that when Mr. 
R. H. Williamson was gazetted to the office of the Chairman 
Municipal Board, and took charge of that office, he was thereby 
divested -of his territorial jurisdiction as Magistrate rst class 
attached’to the Cawnpur District. Even ifit could be contended 
that Mr. Williamson continued to be a Magistrate of some 
sort while “holding the office of Chairman, Municipal Board, I am 
quite clear that he is not a Magistrate subordinate to the District 
Magistrate. The order complained of cannot be sustained. It is 
therefore set aside. 


Order set aside, 
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oirin BALGOBIND AND ANOTHER (Defendants) 
39147 versus ; 
Bay, 27. RAM SARUP AND OTHERS (Plaintifs).* 
Crammer, J. Code of Civil Procedure (dot V of 1908), Order 41, rule £8—Partstion suii—Cross- 
Rania, J. objections by one respondent against another —Praotice. l \ 


On an appeal in a partition suit where accounts are taken between all x 
the parties, whether plaintiffs or defendants, there is no bar to cross- 
i i objections being preferred by one respondent against another. 
` Jadunandan Prasad Singh v. Deo Narain Singh, [1911] 16 C. W. N., 612 
and 4bdul Ghani v. Mohammad Fasih, [1905] I. L, R., 28, AN, 05, referred 
to. r g 
SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Second Additional Judge of Meerut, modifying a decree of Pandit 
Soti Roghubans Lal, Subordinate Judge. 
Claim for rendition of accounts. 
The court of first instance decreed the claim in part, 
The lower appellate court modified the decree. 
Defendants appealed. 
Surendro Nath Sen, for the appellants. 
Motilal Nehru, J. M. Banerji and Lalit Mohan Banerji, for the 


respondents, 


Chamier, J. E 
The judgment of the Court was delivered by 


CHAMIER, J.—This appeal arises out of a suit for the dissolu- 
tion of a partnership, A decree for dissolution was passed and ° 
a receiver was appointed to make up the accounts of the partner- 
ship and submit a report, . On receipt of the receiver’s report 
a decree was passed. The plaintiffs in the suit preferred an 
- appeal to the District Judge, and some of the respondents filed 

cross-objections. Niadar Mal one of the respondents to that 
appeal in his cross-objections raised a question between himself 
and another respondent which did not concern the appellants. 
The learned Judge after a careful consideration of the objections 
both on`behalf of the appellants and the respondents modified 


7 the decree of the first court, The present appellants who were 
*5, A, No, 791 of 1912, 
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respondents in the court below object to the decree of the lower 
appellate court on 2 grounds. They say that interest should 
not have been allowed on the sum found due to a partner either 
for the period prior to dissolution or subsequent thereto. The 
second objection is that the cross-objection of Niadar Mal that 
the sum of Rs. 550, had not been paid to him by Niadar Singh 
respondent in the court below should not have been entertained in 
view of the provisions of Order 41, rule 22, Code of Civil Procedure. 
We think that neither of the grounds taken in appeal has any 
force. The lower appellate court allowed interest to‘all the partners 
to whom any sum of money was found due from other partners. 
The rate of interest awarded was not high and it is not contended 
that the lower court had no power to decree interest. As to 
the second objection the case of Jadunandan Prasad Singh v. 
Deo Narain Singh, and others (1) may be referred to, also the 
case of Abdul Ghani v. Mohammad Fasih and others (2). The 
latter case was decided when the old Code of Civil Procedure 
was in ‘force. It ‘was held that under special circumstances it 
was competent to an appellate court to allow a respondent to 


take cross-objections against another respondent. The Calcutta 


case was decided under the present Code of Civil Procedure. The 
learned Judges of the Calcutta High Court say that the language of 
Order 41, rule 22,.of the Code of Civil Procedure is comprehensive 
enough to admit of cross-objections being preferred by one respon- 
dent against another. As accounts were being taken between all 
the parties whether plaintiffs or defendants, we think that-.Niadar 
Mal was. entitled to take objections as to the ‘sum of Rs, 550, 
against Néadar Singh who was also a respondent in the case 
before’ the lower appellate court. The appeal therefore fails 
and is’ dismissed with costs. There are. cross-objections on 
behalf of the plaintiffs reeves which are not pressed and 
are dismissed with costs. 
Appeal dismissed. 


` (1), [1911] 160. W. N., 612. (@), [1905] 1. L. R., 28 Al., 95. ` 


Ram SaRuP 


Ohamter, J 
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(Gin > + INAIT HUSAIN AND ANOTHER ‘Defendants) 


1914 l s - Versus’ 
May, #9. ° | THE SECRETARY OF STATE FOR INDIA 
Pragorn, J. 0 IN COUNCIL (Plaintif )® 


Evidence—Burden of proof— Suit for possession—Nazu] land—Seoretary of State for 

` India in Council, y i r 

7 The Secretary of State for India in Couneil claimed possession of a plot. 

mel P _ of land os part of. what is known as the Nasul land of which he was the 

proprietor and proved that the land was part of the Nasulland. Held 

that it was sufficient for the Secretary of State for India in Council to 

show that the plot of land claimed was part of the Nasul land and it was. 

not necessary for him to prove possessioy over that particular plot. Jafar 
Husain v. Mashug Ali, [1892] 1. L. R., 14 All., 193, referred to. 

SECOND APPEAL from a decree of Rai Bahadur Srish Chandra 
Basu, Judge of the Court of Small Causes with’ powers of Sub- 
ordinate Judge of Agra, reversing a decree of Babu Raja Ram, 
ast Munsif. f 

‘Suit for recovery of possession. 
`. The court of first instance dismissed the claim. 


“The lower appellate court reversed the decree. f 
Defendants appeåled. ` ve i ae ee 
Benode Behari, for the appellants. Mk ote) 

“ A. E. Ryves, for the respondent. 
The following judgment was delivered by af 

Piggott, J. PIGGOTT, J.—This is a ‘suit for possession of a small plot of 

unoccupied land situated in the town of Agra, It adjoins on 
one side a-public thoroughfare, and- is situated at the back of 
the house of the defendants. The latter have, however; no door 
opening on to it. The plaintiff is the Secretary of State for 
India in Council, claiming this land as part. of what is known as 
Nazul larid of the city of Agra, of which the plaintiff i is the 
proprietor. The lower appellate court has found in favour of 
the plaintiff's title. The one substantial point taken in appeal 


is that the plaintiff should have been put to the proof of actual 
* 5, A. No. 481 of 1913, 
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possession within limitation, the limitation period in this case 
being sixty years. The contention “is based on the ruling of 
this Court in Jafar Husain v. Mashug Ali (7). 

The. principle that a plaintift suing in ejectment is bound to 
prove a subsisting title, that is to say, practically, both title 
and possession within limitation is undoubtedly correct and has 
been affirmed in a large number of cases. ` The question, ‘however, 
as to what amounts to -possession;--and what sort-of evidence 
may be required in order to prove possession, is one which must 
depend on the .circumstances of the particular case. Thus in 
Oudh it was ruled ‘that a Taluqdai, on proving title and proprietary 


possession in respect of a particular village, would be presumed 


to have been in-actual or constructive possession of all the waste 
lands appertaining to that village, unless and until it were shown 
that some portion of such lands had~ been actually- occupied by 
some person otherwise than as his lessee or licensee. In the 
present case it has been found that the defendants at any rate 
have not proved their possession over this land prior to the 
acts of trespass in the year 1909 which have led to the institution 
of the present suit, nor has it|been denied that the plaintiff is 
in possession of the Nazul lands appertaining to the town of 
Agra. The issue on which the parties went to trial is whether 
this land formed part of the Nazul lands. The lower appellate 
court has found that the land in} suit was shown as appertaining 
to the Nasul in certain official records prepared in the year 1879, 
and that action was taken on behalf of the plaintiff as soon as 
it was known that the defendants were occupying this land 
and. were claiming possession jover it as their own property. 
It does seem to me that in å case of this sort the plaintiff 
could not be expected to produce evidence of possession going 
beyond this. I accordingly Aigai this appeal with costs. : 

a Appeal dismissed. - 
(1) [1892] 1. L. R., 14 All, 193. ` m 
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PURNA CHANDRA MUKEBJI AND ANOTHER (Petitioners) 
Versus 


DHONE KRISTO BISWAS AND ANOTHER (Opposite parties)* 
Code of Civil Procedure (Act F of 1908), seotion ££—Jurisdiction denied— Application 
for determining jurisdiction—Not eniertainable, 


In an application made to determine whether a syit was entertainable 
by the Civil Court at Benares or at Bhagalpur within the jurisdiction of 
the Calcutta High Court the applicant stated that he had taken objection 
that the Benares court had no jurisdiction. Held that the objection 


having been taken to the jurisdiction of one eourt the application could 
not be entertained. 


APPLICATION for transfer. 

Satya Chandra Mukerji, for the petitioners. 

Sital Prasad Ghosh, for the opposite parties, 

The following judgment was delivered by 

BANERJI, J-—This is an application under sections 22 and 
23 of the Code of Civil Procedure, asking this Court to 
determine whether the suit should proceed in the court of the 
Subordinate Judge of Benares, in which it is pending, or in 
the court of the Subordinate Judge of Bhagalpur,, which is 
subordinate to the High Court at Calcutta. In the seventh 
paragraph of the application it is stated that petitioners had 
taken an objection in the court below to the effect that that 
court had no jurisdiction to try the suit. This being so, tbe 
application cannot be maintained, It is only when a suit may 
be brought in one or other of two courts, both of which have 
jurisdiction that an application may be made in order that 
this court may determine in which of such courts the suit 
should proceed. As the jurisdiction of the Benares Court is 


_ denied the application cannot be sustained, I accordingly 


reject it with costs, which will include Rs, 32 as vakil’s fee, 


Application rejected. 


* Civ. Mis No, 64 of 1914. 
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BEHARI LAL (Defendant) 
VEr SUS 


DEOKINANDAN AND OTHERS (Plaintiffs)® 
Usufructuary morigage—Deores for sale oblained before Transfer of Property Act 
passed— Sale in exectition— Legality of. 


Where money ig secured on property whether by usufructuary mortgage 
or any other kind of mortgage the mortgagee is entitled to sell the property 
to realise his money subject only to the limitation imposed by the Transfer 
of Property Act. Where, therefore, a usufructuary mortgage was made before 
the passing of the Transfer of Property Act and the mortgagee succeeded in 
getting a deoree for sale which became final, Aeld that the property could 
be legally sold in execution of the deeree. 


SECOND APPEAL from a decree of A. Sabonadiere Esq., District 
Judge of Aligarh, modifying a decree of Babu Banke Behari Lal, 
Subordinate Judge. 

Claim for recovery of mortgage money. 

The court of first instance decreed the claim in part. 

The lower appellate court modified the decree. 

Defendant appealed. 

Purushottam Das Tandon, for the appellant. 

Guleari Lal, for the respondents, 

The following judgments were delivered. 

RICHARDS, C. J].—This appeal arises out of a suit brought on 
foot of a mortgage, dated the 29th of March, 1870. The mort- 
gaged property consisted of two sets of property. The present 
appeal relates only to a plot of muafi. The first court excluded this 
plot of afi from the decree on the ground that it was not sub- 
ject to the mortgage or liable to be sold to realise the amount 
thereof. The lower appellate court has modified the decree of the 
court of first instance by including the plot in question. I have 
already mentioned that the mortgage sued on is dated the 29th of 
March, 1870. The plot in question was mortgaged by way of 
usufructuary mortgage on the 4th of September 1861, a decree was 
obtained on the 26th of August 1867 by the mortgagee under, this 


usufructuary mortgage and the property was purchased by the 
z * 9S, A.No. 1061 of 1918. 
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defendant or his predecessor-in-title under a sale held under the 
decree of August 1867, in 1872. The real question is whether or 
not the decree of the 26th of August, 1867, was a decree for sale 
of the mortgaged property. or a simple money decree. In my 
judgment reading the decree in conjunction with the petition of 
plaint it is quite open to the construction that it was a mortgage 
decree. No special form of mortgage decree was prescribed at that 
time and reading the decree and the plaint together its more natural 
meaning is that it was a decree for sale on foot of a mortgage. It 
is contended on behalf of the respondents that no decree for 
sale could legally be made on foot of a usufructuary mortgage. 
Even if this were so, if the usufructuary mortgagee succeeded in 
getting a decree for sale which became final, the property could be 
legally sold. The learned vakil for the respondents has cited some 
authorities in which it-was held that a decree for sale could not be 
made on foot of a usufructuary mortgage unless there was a cove- 
nant for payment of the money. The only use that can be made 
of this contention is to argue that the court should construe the 
decree as a regular rather than as an irregular decree. JI am very 
doubtful whether the authorities cited bind this Court. In my 
judgment where the money is secured on property whether it be 
by usufructuary or other mortgage, the mortgagee is entitled to sell 
the property to realise the amount of his mortgage subject only 
to the limitations imposed by provisions of the Transfer of Property 
Act. At the time when this mortgage was made and decree passed 
the Transfer of Property Act had not come into force. The very 
cases cited show that rightly or wrongly many decrees for sale on 
foot of usufructuary mortgages were in fact made, Holging as I 
do that the decree read with the plaint was a decree for sale, g 
think that the decree of the court of first instance was correct and 
ought to be restored. The decision of the case depends upon the 
construction of the decree which was passed in favour of the 
appellants predecessor-in-title. I would allow the appeal. 
TUDBALL, J.—After full consideration of the facts I agree 
with the learned Chief Justice in his interpretation: of the decree 
of the 26th of August, 1867, as being a decree for sale. In this 
view it is quite’ clear that the present mortgagee has no right 
whatsoever to touch the property in question when attempting 
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to recover the money due on his mortgage. I would allow the 
appeal. ; 

By THE CouRT.—We allow the appeal, set aside the decree 
of the lower appellate court and restore the decree of the court 
of first-instance with costs in both courts. There is a deficiency 
payable of Rs. 16-4, by the plaintff in respect of the lower court. 
The plaintiff will not be entitled to put the decree into execu- 
tion against any of the properties unless and until this deficiency 
is made good. 


Appeal decreed: 


RAM NARAIN 
versus 


MUHAMMAD SHAH.*® 
-Code of Civil Procedure (Act V of 1908)—Revision—Remedy by regular suit open 
to parties— Ordinary practics of the High Couri—Special circumstances when 
revision allowed. 

Ordinarily it is contrary to the practice of the High Court to entertain 
an application for revision when a remedy by way of a regular suit is open 
to the applicant but each case must be judged upon its peculiar cireum- 
stances. 

An application by an auction purchaser for possession of the property 
purchased was disallowed hy the court on objection being taken. For the 
second time, but without mentioning the first application, the purchaser 
again applied for possession and the court put him into formal possession. 
The person dispossessed applied under Order 21, rule 100, of the Code of Civil 
Procedure, but without going into the merits of the ease the court 
rejected his application’ summarily. Held that the matter having been 
once considered on the merits and dectded in favour of the applicant the 
court was not justified in disposing of it summarily and it was, therefore, a 
fit and’ proper case for interference i in revision. 

APPLICATION in revision against an order of Babu Sushil Chan- 
dra Banerji, Subordinate Judge of Aligarh. 2 
"Syed Muhammad Shah and others, in execution of their decree 

- upon a mortgage, put up to sale certain property which they main- 
tained was included in their decree for sale. Seth Ram Narain 


who was in possession, of the property having purchased” it in 
. Civ. Rev. No, 36 of 1914. : 
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execution of another decree maintained that this property was 
not included in the decree obtained by Syed Muhammad Shah 
and therefore he could not obtain possession of this property. 
The court below went into the merits of the objection and decided 
that the objection was valid and therefore refused the application 
for possession. Syed Muhammad Shah, however, a few days after- 
wards, again applied to the same court for delivery of possession 
suppressing the fact of the former order and an ex parte order was 
passed directing the Amin to deliver possession and formal posses- 
sion was accordingly delivered. Ram Narain thereupon applied 
under Order 21, Rule 100 of the Code praying to be restored to 
possession on the ground that the property was not included within 
the decree and could not be sold. The court below without entering 
into the merits of the application ‘rejected it on the ground that 
Ram Narain had no /ocus standi to present such an applica- 
tion. An application for review was also rejected, whereupon he 
applied in revision to this Court. 
Pearey Lal Banerji, for the applicant. 


Order 21, rule 100 distinctly gives the right toa person who 
.s not the judgment-debtor to apply to be restored to possession 
and the court below in rejecting the application summarily had 
failed to exercise a jurisdiction vested in it by law. Moreover 
when the opposite party’s application for possession had already 
been dismissed on the merits the court could not have ordered 
delivery of possession. 


Agha Haidar, for the opposite party. 


This Court has always held that where there is another temedy 
it will not interfere in revision. The order passed under Order 21, 
Rule 100 is not conclusive but: the party affected is given a right 
of suit. ‘As the applicant can have the matter properly threshed 
out in a suit this Court should not interfere in revision. 


Pearey Lal Banerji, was heard in reply. 


The judgment of the Court was delivered by 

TUDBALL, J.—This is an application in revision and arises out 
of the following: circumstances. The opposite party obtained a 
mortgage decree against certain property. The, decree, was , put 
into exėcutiońñ and the, property sold. The present applicant, 
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Ram Narain, filed an application to have the sale set aside. It 


was disallowed. He appealed to this Court which dismissed the 
appeal.on the 12th of May 1913. The decree-holder purchased 
the property at the sale. He applied to the court to be placed in 
possession of the property. An order was issued to the Amin. 
Ram Narain, filed an application under Order 21, rule 100. On the 
date fixed the decree-holder failed to appear. The court found 
that the objection, filed by Ram Narain, was valid and that he 
was in possession of the property to which his. objection related, 
and it passed an order dismissing the application for delivery of 
possession with costs, for want of prosecution, The proper order 
which the court ought to have passed on this application was an 
order directing the objector, Ram Narain, to be reinstated in 
possession of the property. 
However, a short time after this the decree-holder again put in 
a fresh application asking the court to place him in possession of 
the property which he had purchased. An order was passed and 
the Amin went and placed him in formal possession. Thereupon, 
- Ram Narain again applied to the court under Order 21, rule 100, 
and that court without making any enquiry rejected the applica- 
tion on the ground that by reason of this Court’s order, dated the 
12th .of May, 1913, Ram Narain, had no cus standi for the 
objections taken by him against delivery of possession to the 
opposite party. It is quite clear that the court below had complete- 
ly misunderstood the judgment of this Court, dated the rath of 
May, 1913. Ram Narain, within three weeks of this order applied 
to the court below for. review. That application remained pending 
till the 2nd of January, 1914, when it was finally rejected. He 
filed the present application in revision on the 2nd of February, 
1914. There has been, therefore, no undue delay. Objection is 
taken that it is contrary to the practice of this Court to entertain 
an application in revision when a remedy by way of regular suit is 
open to the applicant. We agree with this, Ordinarily this 
_practice should be followed, but each case must be jadged upon its 
own -peculiar circumstances. In the present case it is quite clear 
that Ram Narain had obtained an order entirely in his favour on 
the 4th of August 1913. It was an order passed after considef- 


eiye a 


ation of the merits, though no doubt it was ex parte in so far as the 
éther side’had not~appeared. In the circumstances of the present 
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Civil case we think that we ought to entertain the application in 
1914 revision. Itis quite clear that the lower court’s order, which the 


Ram Naraix applicant seeks to revise, is quite wrong. The court ought to have 
v. 
MUHAMMAD 


SHAH passed a proper decision thereon instead of summarily rejecting 
Tudball, J. it. We, therefore, allow this application, set aside the court’s order, 
and remand the case to that court with orders to re-admit the 


application on its original number and proceed to hear and deter- 


gone into the question raised by the application and ought to have 


mine the same according to law. Costs of this application will be 


costs in the cause and will abide the result. - 


Application allowed. 


A. C. M. 
Crm BECHU SAHU (Plaintif) 
RIE versus . 
May, #8 NANDRAM DAS (Defendant)? 


Piagort, J. Agra Tenancy dct (LI of 1901), sections 196 and 197—Landlord and tenant—Swuit for 
cjectment—Jurisdiction— Defendant an agricultural tenant—Cicit Couri— Denial of 
tenancy. 


An agricultural lease can only be determined by the lessor takiug proceed- 
ings under the Tenancy Act. A mere denial of his lessor’s title by the 
lessee does not determine the lease 80 a8 to make the lessee a trespasser 
A Civil Court has no jurisdiction to eject an agricultural tenant asa tres- 
passer. i 

The provisions of section 196 of the Tenancy Act apply toesuits in whioh 
an appeal lies in any event to the District Judge or High Court whether they 
be instituted in the first instance in the Civil Court or the Revenue Court. 
Where a suit for ejectment of a tenant was filed in the Civil Court and 
dismissed by that court on the ground that it had no jurisdiction, held that 
the provisions of section 19€ of the Agra Tenancy Act did not apply - 

_ Ram Charan Ram v. Skeoruj, [196] 3 A. L. J. B, 226, followed Badam 
Singh v. Sabta Kunar, [1905] ? A. L. J. Ra 119,, doubted. 


_ SECOND APPEAL from a decree of W. R. G. Moir Esq., District 
Judge of Mirzapur, confirming a decree of Babu Sarup Narain, 


* Munsif. 


-Claim for possession and mesne profits. 
#3, A. No. 497 of 1913. ete 
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-The court of first instance dismissed the claim. : i 


' The lower appellate- court confirmed the decree. 
Plaintiff appealed. 
Sheo Dihal Sinha, for the appellant. 
M. L. Agarwala, for the respondent. 


The following judgment was delivered by 
PIGGOTT, J.—This is a plaintiff's appeal in a suit for ejectment. 
The land in question consists of two fields forming part of a fixed 
rate holding. According to the plaintiff these fields, along with 
others, were mortgaged to him with possession in the year 1894 
and again in the year 1896. In the month of June 1909 the 
defendant entered into a contract of tenancy with the plaintiff, 
by which he agreed to occupy these two fields as sub-tenant of 
the plaintiff on an annual rent of Rs.15. He never paid any rent 
and in the month of November 1911 denied the existence of any 
tenancy and denied the plaintiffs title. On this the plaintiff 
brought the present suit for ejectment as against a trespasser in 
a civil court. The defence on the merits was a curious one and 
involved questions which need not bediscussed here. The learned 
. Munsif although he framed an issue as to whether or not-the suit 
as brought was cognizable bya civil court did not try this issue 
first but went into the other issues dealing with the merits of the 
case as well. He definitely found that there had been no contract 
of tenancy between the parties, Returning, however, to the ques- 
tion of law he held that on the suit as framed the plaintiff was 
not entitled to claim the ejectment of the defendant as a tres- 
-Rasser but should have proceeded against him asa tenant in the 
` Revenue Courts. The first point raised before me now in 
second appeal is whether this decision is correct, 
According to the plaintiff there was originally a tenancy in 
respect of this land, and the defendant occupied the same asa 
tenant. Before he, the plaintiff, can claim to treat the defendant 


~: as a trespasser he must show that something has occurred which — 


` in law put an end ‘to the tenancy. There is nothing in the 
Tenancy Act which suggests that a tenant puts an end to the 
tenancy by denying the title of his lessor. If we turn for guidance 
to the general principles regarding the law of -lessor and lessee in 
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Chapter V of the Transfer of Property Act No. {V of 1882, we 
find that by clause (g) of section 111 a lease is not terminated 
merely by the lessee renouncing his character as such by setting 
up a title in a third person or by claiming title in himself. There 
must be in addition some act on the part of the lessor showing 
his intention to determine the lease. These sections of the 
Transfer of Property Act are not applicable as such to agricultural 
leases. But they may be consulted with regard to the general 
‘principles of law therein laid down. Now in the case of an 
agricultural tenancy there-is only one way in which the lessor can 
determine the lease, and that is by taking proceedings to eject 
the lessee or tenant under the provisions of the Tenancy Act. It 
follows to my mind that the courts below were right, and that on 
the allegations put forward in the plaint the plaintiff was not 
entitled to treat the defendant as a trespasser, or to ask for his 
ejectment as such by order of the Civil Court. If the fact be 
that he has elected to come into court, falsely alleging a tenancy 
which never existed, he did so in order to strengthen his own case 
on the merits and he must take the consequences. 

There remains one more point to be considered. The ‘decree 
ofthe Munsif of Mirzapur dismissing the plaintiffs suit on, the 
ground of want of jurisdiction was appealed to the District Judge. 
In that court it was contended that, apart from the correctness 
or otherwise of the decision of the first court on the question of 
jurisdiction, the District Judge had power to act under sections 
196 and 197 of the Agra Tenancy Act (Local Act II of 1901) 
in order to secure a decision of the suit on the merits. The 
learned District Judge has pointed out that there aree conflicting 
decisions of this Court on the question of law involved.. He has 
himself preferred to follow the view taken by a single Judge of 
this Court in Ram Charan Ram v. Sheoraj (1). According to the 
law as there laid down section 196 of the Tenancy Act only 
applies to a case which was instituted in the wrong court but 
on appeal comes before the court to whicl an appeal would have 
lain if the suit had been rightly instituted in the prescribed court. 
The leading case on the other side is that of Badam Singh v. 

` Sabta Kuar (2), Ithas been pressed on me in argument that this 
(1) (1906] 3 A. D. J. Ru, 226, (2) [1905] 2 A, Led eR, 119. 
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being a case decided by a Bench of two Judges, I am bound to 
follow it, The case is so far distinguishable that it was onė in 
which the lower appellate court had passed an order of remand 
and had come to the conclusion that the suit was in fact one cog- 
nizable by a -Civil Court. The learned Judges who heard the 
appeal against this order of remand contented themselves ‘with 
saying, in a very brief judgment, that they thought it unnecessary 
to try the question of jurisdiction because the order of remand 
was one which could have been passed in any case under section 
197 of the Tenancy Act. It does not.seem tome that the point 
was fully argued or considered in that case. No reference is made 
in the reported judgment either to the opening words of section 
196 or to the very ingenious reductio ad absurdum of the contrary 
view which the learned District Judge has noticed in his order in 
the case now before me. I feel bound to say that personally I 
entirely concur with the learned Judge who decided the case of 
Ram Charan Ram v. Sheoraj (1). To my mind the opening 
words of section 196 of the Tenancy Act, as they stand, obviously 
mean that the provisions of that section apply to suits in which an 
appeal lies in any event to the District Judge or High Court, 
whether they be instituted in the first instance in the civil or in 
the Revenue Court. A contrary view leads to the absurdity 
pointed out in this case by the learned District Judge, who has 
professed to apply the provisions of section 197 of the Tenancy 
Act to the present case, even while saying that in his opinion they 
should not be so applied. He then professes to regard this suit 
as if it had been instituted in the proper court, namely, as a suit 
for ejectment ofa tenant in the court of an Assistant Collector. 
Had the suit been so instituted, says the learned District Judge, 
no appeal would have lain to his court, and he, therefore, felt 
bound to dismiss the appeal. The line of reasoning thus adopted 


does not impress me as sound in itself but it is useful for the * 


purpose to which I have put it, namely, as a reductio ad absurdun 
of the view that the opening words of section 196 of the Tenancy 
Act can refer to any suits other than suits in which an appeal 
lies to the District Judge or High Court whatever may be the 
original forum of institution. Under the circumstances I do 
not think I am necessarily bound to follow the decision in Badam 

(1) [1906] 3 A, L. J. R., 326, 

XN I7 R a 


v. 
NaNp RA 
Piggott, J. 


CIVIL 


1914 


Brouv 


v. 
Nanp.Rax 


Piggott, J. 


OIvIL 


— 


1914 


June, 9 


RICHARDS, 
C.J 


BANERJI, FA 


iehards,C.J. 


906 HIGH COURE [A.'L, J. B 
4 
Singh v. Sabta Kuar (1), as to the gonrectnees of which I entertain 


serious doubts. Relying on the authority of the learned Judge 
who decided the tase of Ram Charan Ram v. Sheoraj (2), and for 
the reasons which I have already given I hold that the present 
case was one to which the provisions of sections 196 and 197 of 
the Tenancy Act could not and ought not to have been applied. 


I, therefore, dismiss this appeal with costs. 
i a Appeal dismissed. 


TAHIRUNNISSA BIBI (Defendañi) 
i VETSHS 


NAWAB HASAN AND ANOTHER (Platntifs)® 
Mohammedan Law— Possession in lieu of dower—Right descendible— Possession isnt 
foros or fraud. 

A Mohammedan lady who had entered into possession of her father’s pro- 
perty set up a right to remain in possession in lieu of her mother’s dower 
debt. The mother had never entered into possession. Held that the 
mother never having got into possession no such’ right could descend to 
her heirs. Ali Baksh v. Allahda Khan, I L. R., 32 AJl, 551, distinguished. 
Bebes Bechun v. Sheikh Hamid Husain, 14 M. I. A., 377, referred to. 

_ SECOND APPEAL from a decree of H. E, Holme Esq., District 
Judge of Allahabad, modifying a decree of Babu Rama Das, Addi- 
tional Subordinate Judge. , 

Claim for recovery of possession, 
. The court of first instance decreed the claim in part. 
The lower appellate court modified the decree. 
Defendant appealed. 
Sundar. Lal, Satish Chandra Banerji, Tef Bahadur Saprn, 
and Muhammad Ishaq, for the appellant. ” 
Motilal Nehra, for the respondents. 
The judgment of the Court was delivered by 
RICHARDS, C. J.—The facts out of which this apneal arises are 
as follows. -One Zahurul Hasan died on the 21st of February, 1904, 
leaving him surviving the plaintiff Chaudhri Nurul Hasan, his 
brother and the defendant No. 1, his daughten (It was alleged by 
the defendant that he also left a widow Musammat Begam Bibi but 
this the court below has found to be incorrect). -The plaintiff com: 
plains that the defendant No. 1 has got more than her share of the 
(1) [1905] 3 A. L. JR, 119... (2) [1906] 8 A. L. J. R., 226. 
` ES, A No. 660 of 1918. 


° 
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property of thd deceased Zahurul Hasan, and he accordingly 
brings this suit that he may be put into possession of a moiety 
share in the property and mesne profits. 

The court of first instance partially decreed the plaintiff’s claim. 
The lower appellate court modified the decree of the court of first 
instance, ; 

The oñly question which we have to decide in the present appeal 
is the following. It is stated that Musammat Tahiruanissa was 
‘peaceably in possession of the estate of her father, that she was 
entitled as heir to her mother to the latter’s dower, and that just 
as her mother, “had she lived and got peaceably into possession 
of her husband’s estate, might have remained in possession of it 
until her dower was paid, the defendant as her heir has the same 
right. Dr. Tej Bahadur, on behalf of the appellant, „quotes the 
ruling in 4# Baksh v. Allahdad Khan (1), He says that the case 
and the authorities which are mentioned in the judgment clearly 
establish the law that a-widow who gets into possession is entitled 
to remain in possession until her dower debt is paid and he contends 
that the case is an authority that the right she had descends to her 
heirs. | 

It seems to us that there is a fallacy in the: ‘argument. Possibly 
the case would be authority-for holding that ifthe widow had got 
peaceably into possession of her husband’s estate after his death, 
the right which she had to remain in possession would descend to 
her heirs, But inthe present case the widow never got. into posses- 
sion, (according to the finding she predeceased her husband) and 
her husband had not put her into possession. The very words in 
the judgment of their Lordships of the Privy Council in the case 
8f Musammat Bebee Bechun v. Sheikh Hamid Hasan (2), show 
that the widow has no legal right to go into possession. Her right 
is that if she gets peaceably into possession without force or fraud, 
she is entitled to remain in possession until her dower debt is paid, 
If the widow has no legal right to take possession, such a right 
cannot descend to her heirs because she never had it. 


. In our opinion the view taken by the court below was correct 

ded we dismiss the appeal with costs. Dori sa 4g 2.18 
ttot Ta š l ` Appeal dismissed; e ` 
AP [910] E pe Ra R3 AU, BSI (2) (187114 Moo. ty Ai 377. 
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MUHAMMAD NAJIB ULLAH (Plaintif) 
VErSUS 


JAI NARAIN AND ANOTHER (Defendants).® 
x Suit— Return of purchase,moncy—Sale in execution of deoree, 
Held, following the Full Bench decision of Munna Singh v. Gajadhar Singh, 

L L. R., 5 All., 577, that a suit lies to recover the purehase money on the 

ground that the judgment-debtor had no saleable intergst in the property 

soll, The correctness of the decision was, however, doubted. Aishwn Lal v. 

Mohammad Safdar, I. L. R., 18 Al, 388, followed. Dorab dli Khan v. Abdel 

Asis, 5 I, A., 126. and Narain Singh v. Maysnand, 11 A. L. J., R., 606, 

referred to. 

SECOND APPEAL from a decree of A. W. R. Cole Esq., Ist 
Additional Judge of Aligarb, reversing a decree of Babu Banke 
Behari Lal, Additional Subordinate Judge. 

Claim for recovery of money. 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree. 

Plaintiff appealed. 

Muhammad Ishag Khan, for the appellant. 

Tej Bahadur Sapru, for the respondent. 

The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit brought under 
the following circumstances. On the 14th of October 1887 a 
mortgage was executed by Chattar Singh the defendant No. 2 in 
favour of Ram Saran Das, father of the defendant Jai Narain. 
A decree was obtained on foot of this mortgage in the year 1892. 
Certain property was sold in execution of that decree on the 26th 
of November 1910, and purchased by the plaintiff. How it was 
that the decree remained under execution for this protracted period 
is not explained. The sale was confirmed and the plaintiff was 
put into formal possession. He then alleggs that he applied for 
mutation when it appeared from a report of the Kanungo that 
Chattar Singh, had already sold the property under two sale deeds, 
dated, respectively -the 17th of September 1880, and the 23rd of 
June 1886.. Mutation was refused and thereupon the present 

S.A, No: 1172 of 1918. 
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suit was instituted. It is not shown that the plaintiff was in any 
way opposed by the vendees under the two sale deeds or their 
representatives, Various pleas were taken. It was alleged that the 
judgment-debtor had “a saleable interest” and it was contended 
that the suit did not lie. The court of first instance found that 
the judgment-debtor had no saleable interest and the suit lay 
and granted the plaintiff a decree. Upon what ground the 
court of first instance came to the conclusion that the judgment- 
debtor had no saleable interest does not appear from the judgment 
beyond the facf that the two sale deeds were proved. The defen- 
dant No. I, Jai Narain, appealed and the lower appellate court 
allowed the appeal and set aside the decree of the court of first 
instance. It held that the suit was not maintainable, but left 
undecided the issue “whether or not the judgment-debtor had 
any saleable interest.” The plaintiff has appealed and contends 
that the lower appellate court was wrong in deciding that the suit 
was not maintainable and his learned counsel relies on the Full 
Bench decision of Munna Singh v. Gajadhar Singh (1), and also 
on the case of Kiskun Lal v. Mohammad Safdar Ali Khan(®), which 
followed with hesitation the Full Bench case. Apart from these 
decisions we should have some difficulty in holding that a suit 
like the present can be maintained. It seems to us that apart 
from the provisions of the Code of Civil Procedure a suit to recover 
back the purchase money by an auction purchaser does not lie. 
See remarks of their Lordships of the Privy Council in Dorab Ally 
Khan v. Abdul Asees (3). In the absence of authority we should 
be disposed to hold that if the right is the creation of the Civil 
Procedwre Code the remedy ought also to be limited to the 
remedy provided by the Code. It is obviously most inconvenient 
after the sale had taken place that the auction purchaser should 
be entitled to come in and allege that the sale was bad on the 
ground of a defect in the debtor's title. It may well have been that 
the money realised by the sale of the property has been distributed 
amongst a number’ of creditors’ On the other hand if the auc- 
tion purchaser’s right is confined to the remedy provided by the 
Code, under ordinary circumstances his application to set aside 


(1) [1883] L L. R., 5 All, 577. (2) [1891] L L. R, 13 All, 388¢ 
(8) þh Ry SL As, 126, : 
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the sale would be made within one month and befote the distribu- 
tion of the money realised by the sale. We find it, however, impos- 
sible to distinguish the present case from the case of Munna 
Singh v. Gajadhar Singh. The learned Additional District Judge 
refers to the case of Sidhesri Prasad Narain Singh v. Goshain 
Mayanand (1), The head-note of this case is somewhat mislead- 
ing. That case like the present was a suit to recover back pur- 
chase money on the ground „of defect in the judgment-debtor’s 
title. The court, no doubt, considered what was the origin of the 
plaintiffs right to get back his purchase money and the court 
expressed its opinion that such rights as he had wete the creation 
of the Code of Civil Procedure, but it did not and could not as a 
Bench over-rule the Full Bench decision above referred to. We, as 
a Bench, feel ourselves bound by the decision of the Full Bench 
ruling in the case of Munna Singh v. Gajadhar Singh. Before 
deciding whether we will refer the case to a larger Bench or final- 
ly deciding the appeal, we think it desirable to refer an issue as 
to the interest of the judgment-debtor at the time ofthe sale, We 
accordingly refer the. following issue“ Had the judgment-debtor 
any saleable interest in the property at the date of the sale.” In 
deciding this issue the court will not necessarily be bound to hold 
merely in proof of the sale deeds that the judgment-debtor had 
no saleable interest, because if it should appear that the judgment- 
debtor was in possession or had acquired a title in any other way 
he would in our opinion have a “saleable interest” and the 
sale could not be set aside. The parties may adduce any further 
evidence relevant to this issue. The case will be put up on return 
of the finding and the usual ten days will be allowed for Aline 
objections. 
Issue remsited, 
i” bow). L. J. R. Vol. XL, 606, 
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LACHMI NARAIN SINGH (Defendant?) 
versus 
DHONDU SINGH AND OTHERS (Plaintiffs)? 


Code of Civil Procedure (Act V of 1908), section 11— Res jadioata— Suit dismissed for 
defattt. ` 
A judgment dismissing a suit for profits for default of appearance which 
does not decide any question directly and substantially raised between the 
parties cannot operate 88 res Judicata ina subsequent suit between the 
same parties® Badam v. Nathu Singh, I 1. R, 25 All, 194; Sitara 
Begam v. Tulshi Singh, I. L R., 23 All, 462 + Venkata Challam v 
Mahalakshmamma, I. L. R., 10 Mad., 272, distinguished. : Í 
SECOND APPEAL from a decree of B. J. Dalal Esqr., District 
Judge of Azamgarh, confirming a decree of Munshi Azimullah, 
Assistant Collector, First Class. 
Claim for recovery. of money on account of profits. 
The court of first instance decreed the claim in part, 
` The lower appellate court confirmed the decree. 
Defendant appealed. 


A. H. C. Hamilton, for the appellant. 
Surendra Nath Sen, for the respondents. - 
The following judgment was delivered by 


KNOx, J.—The plaintiffs in the court of first instance are now 
the repondents in this Court. They brought a suit in a Revenue 
Court for the recovery of Rs. 537-1-9 taking that as being the 
amount -of profits of the plaintiffs’ ‘share in Mauza Sedhauna, 
taraf Raghu Ram, Mahal Padarath Singh. The profits claimed 
Were for the years 1316 to 1318 Fasli. The defendant, now 
appellant, in his written statement set out as the first plea 
that the claim was barred by section 11 of the Code of Civil 
Procedure. In support of the plea of res judicata he has filed 
a decision dated December 12th, 1910 and’ he says that as the 
claim of the plaintiffs was not proved in that suit it must be 
held that'in the present suit also their claim for profits was heard 
and tried out, found wanting and’ dismissed on the merits. The 
lower appellate court Corisidered this point which was also raised 
before it.and regarding the previous case it writes as follows :-— 

© * B, A, No, 489 ‘of 1918, 


Knoz, d. 


- 


912 HIGH COURT [A. L. J. R. 


“The burden of proof with respect to both these issues lay on 
the defendant to judge by the wording of those issues. The 
defendant did not produce any proof and those issues remained 
undecided. The suit was dismissed because the plaintiffs 
absented themselves and failed to prove the amount of profits 
due to them for the years in suit. The only fact, therefore, which 
was decided by the Revenue Court in that suit was that no 
profits were due to the plaintiffs for the years in suit (1314, 1315 
and 1316 Fasli) The judgment cannot be taken to be an 
adjudication on the question of the proprietagy title of the 
plaintiffs”. It, therefore, held that the suit under appeal before 
it was not barred and the matter was not res judicata. -The lower 
appellate court dismissed the appeal and the defendant now 
comes here in second appeal. He again raises’ the plea that the 
present suit is barred by reason of the previous decision. Before a 
court can hold that a suit or issue is res judicata it must be satisfied 
that that issue had been directly and substantially in issue in the 
former suit between the same parties and that the issue had been 
heard and finally decided by the court in the judgment which is 
put forward as a bar. The judgment is on the record and the 
operative part of it runs as follows :—* The case is dismissed for 
default. Let it be consigned to the records.” 


It is apparent from the wording in which the judgment is 
couched that the matter in issue was not heard and finally decided, 
by that court. It is contended before me that it ought to have 
been heard and finally decided and as the case was a case which 
was decided under Order 17, Rule 3 of the present Code of Civil 
Procedure the court had no alternative but to decide thé suit and 
that its pronouncement must be taken as a decision upon the 
merits so far as the title of the plaintiffs in the present case is con- 
cerned. In support of this contention my attention was drawn to 
the case of Badam v. Nathu Singh (1), and alsu to the cases of. Stara 
Begam v. Tulshi Singh(2), and Venkatachalam v, Mahalakshmamma 
(8). This last case was a case in which section 158 of Act No, VIII 
of 1859 governed the procedure of the court and that section 
directed that in cases similar to the present the court shat 


“ay [1902] J. L. R., 25 All, 194. (2) [1901] I. L. R, "23 A1, 462. 
(8) [1886] 1. L. R.,-10 Mad., 272. 
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proceed to a decision of the suit on the record notwithstanding 
such default. The law has now been altered and the words 
used in Order 17, Rule 3 are that the court say notwithstanding 
such default proceed to decide the suit forthwith, The cases 
cited from this Court are of little help seeing that in both of them 
the case was remanded for the decision of the case under section 
158 of the Code. In the present case we have no remand order. 
We have only the decision as it stands. That decision in no 
uncertain words proclaims that it is not a decision on the merits. 
The plea takea fails. There were other pleas set out in the 
memorandum of appeal but they were not pressed. The appeal 


is dismissed with costs. 
Appeal dismissed, 


JAGANNATH (Plaintiff) 
VErSUS 
RAM NATH AND OTHERS (Defendants) * 


Regisiration Act (111 of 1877}, sections 88,32, 49—Regiscration by an officer rihin whose 
jurisdiotion property not situate— Fictitious property mentioned in deed— Frand— 
Effect of. 

the endorsement on a document of the certificate of registration unless 
it is made by a Registrar whose power ard jurisdiction have been properly 
invoked does not amount to registration in accordance with the Registration 
Act. Mujibunnissa vy. Abdur Rahim, I. L, R., 23 All., 333, P. O., followed. 
Hardeé v. Ramlal, I. L. R., 11 AN., 319, not followed. 

Where a document was exeouted at Bindraban but no part of the exeon- 
tant’s Rroperty was situate there and in order to give jurisdiction to the 
Registrar at Bindraban some fietitioua property was mentioned in the dooa- 
ment, as existing within hia Jurisdiction, held that a fraud was practised 
upon the Registrar and the registration was no registration in law, 


SECOND APPEAL from a decree of B. J. Dalal, Esq. District 
Judge of Agra, reversing a decree of Babu Lakshmi Narain, Mun- 
sif of Mahaban. 

Claim for partition, 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree. > 

Plaintiff appealed. 

Satish Chandra Banerji, for the appellant. 

* 8. A. No. 877 of 1968. * 
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J. N. Chaudri, for the respondents. 


The following judgment was delivered by 


TUDBALL, J.—The facts of the case out of which this appeal 
has arisen are as follows :—One Chiraunji Lal was the owner of the 
property now in suit. He died on 19th February 1900 leaving as his 
heirs the plaintiff appellant, Bansidhar defendant No. 1 and one 
Sham Lal. Some ten years prior to his death, that is, on 27th 
April 1890, he executed a deed of gift to defendant No.-2 of the 
whole of his property. The deed was registered in the office of 
the Sub-Registrar of Bindraban, but no part of Chiraunji’s pro- 
perty was situate within the local jurisdiction of that officer. In 
order, therefore, to secure registration, an item of property was 
included in the deed of gift purporting to be within the jurisdic- 
tion of that officer, Asa matter of fact no such property was ever 
in existence. The document was however presented, accepted, 
and registered. On 21st December 1896, defendant No. 1 sold the 
property now in suit to defendants Nos. 2 and 3. On 30th August 
1899, the plaintiff himself purchased from the donee another por- 
tion of the gifted property. In 1900 after the death of Chi- 
raunji, Sham Lal the third heir brought a suit to recover a one-third 
share and the present plaintiff was made a defendant. He 
contested the claim basing his title on the deed of gift and his 
own sale-deed., 


Then on 19th March 1907 the plaintiff brought 
alleging that Chiraunji was a man of weak intellec 
deed of gift had been obtained from him by undu 
was therefore invalid, that the registration had been ffaudulently 
obtained by including in the document Property which was non. 
existent, and therefore the deed was of no avail, that Chiraunji 
was dispossessed from 21st December 1896, the date of the sale- 
deed by Bansi Dhar defendant No. 1 in favour of defendants Nos, 
2and 3. He, therefore, claimed as heir his one-third share in the 
house in suit and asked for partition. The defendants contested the 
suit pleading (1) that there had been noundue influence, (2)-that 
the suit was time-barred, (2) that the registration was good in 


law. There were other defences to the suit with which 
concerned, ` : 


the present suit 
t,and that the 
e influence, and 


I am not 
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The court of first instance held (1) that the deed of gift had Civiu 


been obtained by the exercise of undue influence over a man of weak 1909 

mind, (2) that the deed of gift had not been duly registered iN J GANNATE 
: : . ; A 

accordance with the Registration Act, and (applying section 49) RA Nirt 


that it did not operate to pass title, that the suit was not time- 
barred in that it had been brought within the time allowed for suits 
for possession. I presume the Munsif meant that it had been 
brought within 12 years of Chiraunji’s death. The claim was 
decreed. 

` On appeal the District Judge held (1) that the deed of gift was 
duly registered in accordance with the Act, (2) that undue influence 
had not been exercised and that Chiraunji was not of weak mind, 
(3) that the suit was time-barred in that it had not been brought 
within 3 years of Chiraunji’s death if he were insane and also be- 
cause it had not been brought within twelve years of the deed of 
gift, the date thereof being the date on which the donee took 


possession adversely to the donor, and the plaintiff being the re- 
presentative of the latter. The suit was therefore dismissed. 


The plaintiff appeals and urges (1) that the deed of gift has 
not been registered in accordance with the provisions of the Regis- é 
tration Act, and, therefore, section 49 operated to prevent the 
passing of the title, and (2) that the suit is not barred by time. In 


Tudball, 2. 


regard to registration stress is laid on the decision of their Lord- 
ships of the Privy Council in M: ujib-un-nissa v. Abdur Rahim (}), as 
practically overruling the decisions of this Court in Hardez v. 
Ram Lal (2) and other earlier cases Har Sahat v. Chunni Kuar (8), 
Husaini Begam v. Muto (4). In my opinion this argument has 
s great force: In ardei v. Ram Lal, it was held by a Full Bench 
of this Court that the word registered as used in section 49 of the 
Act refers to the act of registration by the registering officer and 
not to matters of procedure or conduct of parties, that that sec- 
tion read with section 60 only means that a document to be ad-- 
missible in evidence for the purposes of section 49 must be regis- 
tered, £. e. the officer must have put upon it the certificate mentioned 
in section 60; and that if he has done so, the document bearing 
the certificate becomes admissible in evidence, and it has been 


registered ‘within the meaning of section 60, and becomes ufhder 


(1) [1900] I. L. B., 23 AU, 238.0 (2) [1889] L L. R., 11 All., 319, 
(3) (1881) ILL R., 4 All, 14. , (4) [1882] I. L. Re 6 Al, 84. 
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the second paragraph thereof admissible in evidence and the 
operation of the second paragraph is not interfered with by section 
49. In this case the document had been presented and execution 
admitted by a person who was not qualified to do so under sections 
32 and 35 of the Act. 


In Mujib-un-nissa v. Abdur Rahim (1), the facts were similar, 
A document was presented in the proper office by a person who was 
not qualified to do so. Moreover he also admitted execution not being 
qualified todo so. A Bench of this Court expressed dissent from 


, the ruling of the Full Bench in Hardei v. Ram Lail,*but considered 


itself bound by that ruling. The judgment of BuRKITT, J., isa 
very clear one and shows the palpable departure from the act that 
had taken place in the course of the registration, and how in his 
Opinion the latter was not in accordance with the Act.- Before 
their Lordships ofthe Privy Council no attempt was made to jus- 
tify the registration as having been done regularly in accordance 
with the Act. Reliance however was placed on section 87 and it 
was urged that there had only been a defect in procedure which 
did not validate the act of registration. Their Lordships of the 
Privy Council repelled this holding that the error was of a more 
radical nature and that in view of the terms of section 32 it was 
clear that the power and jurisdiction of the Registrar only came 
into play when he was invoked by some person having a direct re- 
lation to the deed. They held that the registration was invalid 
and illegal, and section 49 therefore operated to prevent the docu- 
ment affecting the immovable property comprised therein. It 
seems to me clear therefore from this ruling that the endorsement 
on a document of the certificate of registration unless itis made" 
by a Registrar whose power and jurisdiction have been properly 
invoked does not amount toa registration in accordance with the 


. Act within the meaning of section 49. This ruling clearly over-rides 
` that of the Full Bench in Harde’v. Ram Lal (2). But the facts of 


these two cases are different from those of the, present case, and it 
remains to be seen whether the principle of the Privy Council ruling 
applies equally to the latter as tothe former. In the present case it 
is urged that the document was not presented at the proper regis- 
tration office because no part of the property to which it related 
was situate within the sub-district of the Sub-Registrar, and there- 


(1) [1900] I. Li R., 28 All., 233. (2} [1889] I. L. R., 11 Ail, 81 
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fore, that the Sub-Registrar had no jurisdiction. It is pleaded that Orvin 
though a property was entered as situate within the sub-district, 1909 
asa matter of fact it was not so situate, and section 28 demands 
that the document shall be’ presented in the office ofa Sub- Regis- 
trar within whose sub-district a part at ‘least of the property “is” 
situate and not in the office of one in whose sub-district a part a 
the property purports to be situate. ‚On the other hand it is urged 
that it is not one of the duties of a Registrar to make inquiries as 
to whether the: property does or does-not asa matter of fact lie 
within his sub-dtstrict, that if on the face of the document any of 
the properties lies within his territorial jurisdiction, he has juris- 
diction to register. It is true that the Act does not contemplate 
any such inquiry by the Sub-Registrar. Inacase such as the pre- 
sent he has merely to examine the document if presented by a 
proper person to see if on the face of it he has jurisdiction ; but if 
a fraud of this nature (and it amounts to a fraud) be practiced on 
him, it cannot be said that he as a matter of fact has jurisdiction. 
Section 28 ends as follows: “within whose sub-district the whole 
or some portion of the property to which such document relates is 
situate.” This clearly means “is as a matter of fact actually é 
situate” and not “ purports on the face of the document to be 
situate.” The language of the section is clear and unambiguous 
and must receive its plain ordinary meaning. In the present case 
the property entered in the document as lying within the sub-dis- 
trict of Bindraban has been held to be non-existent no portion of 
that property was situate in that sub-district, and in my opinion 
the Sub-Registrar had no jurisdiction over the property to which 
the docufhent actually related. No portion was within his sub-dis- 
trict. In these circumstances the principle of the Privy Council 
ruling in Mujib-un-nissa v. Abdur Rahim (2) applies. Section 32 of 
the Act lays down that the document shall be presented at the pro- 
per registration office by the proper person or persons, If not ° 
presented at the proper office, but at the wrong office, the Sub-Re- 
gistrar clearly has rio jurisdiction and his registration is not in 
accordance with the Act. It is not an error in procedure -within 
the meaning of section 87, but an entire absence of jurisdiction, 
The object of registration is the prevention of fraud and to make 
public all transfers of property. To hold that the Registrar of Bin- 
draban had jurisdiction in such a case as thjs would be to open a 

(1) [1900] I. L. R., 33 All, 233, 
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Cvik very wide door to fraud. I, therefore, hold that the document in 


1969 question was not registered in accordance with the Act and that 


agaxnata section 49 of the Act applies. - 
P The next point isone of limitation. The suit was brought 


Rax NATH 
Tudbat: z, more than 12 years after the execution of the deed of gift. The 
lower appellate court has held that Bansidhar defendant took pos- 
session on 27th April 1890 adversely to the donor that being the date 
of the gift. Itis urged for the appellant that he in his plaint stat- 
ed that Chiraunji was first dispossessed on 21st December, 1896, 
and that the defendants produced no evidence tO prove 12 years 
adverse possession. The finding of the lower court is one of fact, 
vig, that the donee took possession in 1890. This finding is not 
attacked in the petition of appeal on the ground that there is no 
evidence at all, to support it, on the record, The possession of the 
donee under the invalid deed of gift was adverse to the donor, and 
time began to run from 1890. The plaintiff sues as heir of the 
donor. He brought his suit in 1907. It is, therefore, barred 
by time. 
The appeal, therefore, fails and is dismissed with costs. 
š Appeal dismissed. 
Gei BANSRAJ SINGH AND ANOTHER (Pélatutiffs, 
poe ; versus 
cide RAJBANS BHARTHI (Defendant) * 
Moy; 19 Registration dot, (XFL of 1908), section 88— Power and jurisdiction to register —No 
RIOH ARDS, part of the property situate within a Registrar's district—Regisiration invalid— 
TUDBALL, J. Duly regisieret dooument. ` e ` 


A Registrar has no jurisdiction to register a document dealing with 

` property no portion of which is situato within his district and a document 

thus registered is not a duly registered document within the meaning of 
section 28 of the Registration Act. 


Omission to comply with the provisions of section 28 cannot be regarded 
- as a mere defect in procedure. 


SECOND APPEAL from a decree of Rai Bahadur Srish Chandra 
Basu, Additional Judge of Gorakhpur, confirming a decree of 
Nunshi Harbandhan Lal, Additional Subordinate Judge. 

Claim for recovery of mortgage money. . 

The court of first instance dismissed the claim, 


SA an 
_ #9. A. No, 845 of 1913. 
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The lower*appellate court confirmed the decree. Civiu 


Plaintiff appealed. 1914 


Satish Chandra Banerji and Surendro Nath Sen, for the ek ase 
appellants. RasBaNs 
Sundar Lal, for the respondent. Agia 


Richards, O.J. 
The judgment of the Court was delivered by 


RICHARDS, C. J.— This appeal arises out of a suit on foot 
of a mortgage. The court below has dismissed the plaintiffs’ 
suit on the ground that the document was not duly registered 
according to the provisions of the Registration Act. None of the 
immoveable property which purports to be mortgaged was 
situate within the sub-district where the document was in fact 
registered. It will seem that when the document was presented 
for registration, it was returned by the Sub-Registrar upon the 
very ground that none of the property was situate within the 
sub-district and that he had no jurisdiction to register it. The 
parties then added to the mortgage security a couple of sa/ 
trees alleged to be growing on property within the sub-district. 
It has been found by the courts below that these trees never 
existed, and that the mortgagor had no property in the place 
where they were supposed to grow. 

The question we have to decide is whether under these cir- 
cumstances the court below was right in holding that the document 
was not duly registered and could not be admitted in evidence. 
Section 28 of the Registration Acti is as follows: 


“Save as in this part otherwise provided every document 
mentioned i in section 17 sub-section (1) clauses (a), (4), (c), and (d) 
* and section 18, clauses (a), (6) and (c) shall be presented for 
registration in the office of a Sub-Registrar within whose sub- 
district the whole or some portion of the property to which 
such document relates is situate.” It seems to us that on the 
fact as found no portion of the mortgaged property lay within . 
the sub-district of the office of the Sub- Registrar who registered 
the document. It is therefore clear that the court below was 
correct unless the omission to comply with the provisions of 

- section 28 can be regarded merely as a matter of procedure, 
There are obviously many -reasons why a document should be 
registered in the right office-and it is conceiveable that fraud 
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might easily be perpetrated by the omission te comply with 
the provisions of section 28. 


In the case of Mujib un-nissa v. Abdur Rahim (1), the 
facts were as follows. A deed of gift was presented for registra- 
tion by a person holding a power of attorney from the donor but 
prior to the actual presentation the donor died. The document 
was accepted by the Sub-Registrar. This High Court holding 
itself bound by the full bench-decision in the case of Hardet v. Ram 
Lal (2), decided that the registration was valid, their Lordships 
reversed the decision of this Court. At page 241, of the report 
their Lordships say:—It bas been suggested, however, that the error 
of the Registrar was a defect in his procedure only, and accord- 
ingly under section 87 does not invalidate the act of registration. 
To their Lordships the error appears to be ofa more radical 
nature. When the terms of section 32 are considered with due 
regard to the nature of registration of deeds, it is clear that 
the power and jurisdiction of the Registrar only came into play 
wher he is invoked by some person having a direct relation 
to the deed. This passage clearly shows that their Lordships 
were of opinion first that the Registrar should have “ power and 
jurisdiction ” and that secondly that his power and jurisdiction” 
could only be called into play by a person having a direct 
relation to the deed. In the present case it appears to us that 
on the facts as found the Sub-Registrar had no “power or juris- 
diction to register the deed. Agmat Ali v. Seetla Bux Pal (3), 

It is next urged that the mortgagor ought not to be allowed to 
take advantage of his own wrong. It appears to us that no such 
question arises in the present case. Beyond all question beth the 
mortgagor and the mortgagee were deliberate parties to fictitiously 
entering property in the mortgage deed with a view to evade the 
provisions of the Registration Act. Under these circumstances 
the mortgagee, assuming the mortgage to be genuine, has only 
himself to blame for what has happened. The appeal fails and is 
dismissed with costs. ° ` : 

D a Appeal dismissed, 


(1) [1900] I. L. R., 23 All, 238. (2) [1889] I. L. R., 11 AI, 319. ` 
bd (3) Since reported XII A. L. J. R., 913. 3 
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MAHADEO SAHU (Defendant) 
versus 


MAHIPAL RAI AnD OTHERS (Platnttffs)* 


KJ 
Transfer of Property Aot (IV of 1888), section 56 (Cl. 41\—Unpaid vendors lien— Pro- 
.. perty sold pre-empied—Pre-emptor paying money which vendee was bound to pay— 
Effect of. 


Certain property was sold to the defendant and some money was left with 
him to pay off a prior mortgage on property other than the property sold. 
Before the prior mortgage was discharged the plaintiffs brought a suit for 
pre-emption, obtained a dearee and daposited the whole of the sale price. 
The vendee withdrew the whole money, the vendor or pre-emptors taking 
no exception toit. Tho mortgagee brought a suit upon his mortgage and 
obtained a decree which the vendor satisfied. Ha then brought a suit for 
recovery of the money which he had left with the vendee for payment to 
the mortgagee, both against the plaintiffs and the defendant. The plaiutiffs 
did not anpear aud s decree was passed against them and they satisfied it. 
They then brongbt the present suit against the defendant (vendee). Heid 
that the suit was--misconceived. Jt was the duty of the vendor to see that 
money, when deposited by the pre-emptor, was paid to the right person. [f 
therefore tha pinintiff had defended the vendor’s sait a deoree could not have 
been passed against him. He was therefore himself to blame in the matter. 


SECOND APPEAL from a decree of Babu Srish Chandra Basu, 
Additional Judge of Gorakhpur, confirming a decree of Sayid 
Hidayat Ali, Officiating Subordinate Judge; 


The facts are as follows : h 


Amriè Pershad and Mahadeo Ral on May 22, 1899, mortgaged 
certain shares in a village to Mohar Dutt Misra, for Rs. 299 and 


‘on July 13, 1910, they sold a share.in another village to the de- 


fendant for Rs, 925 leaving with the defendant Rs. 435 of the 
consideration for payment to Mohar Dutt mortgagee. The 
plaintiffs pre-empted this sale and obtained a decree on November 
17, 1902. But the decree directed the plaintiffs to, pay the entire 
sale consideration , Rs. 925, to the vendees which was ‘paid 
accordingly: and realized by. them. The defandant, “however, 
never paid Mohar Dutt who sued on foot of his mortgage and 
obtained a decree for sale of the property mortgaged to him. 
_  *B, A. No. 941 of 1913. 
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Amrit Prasad and Mahadeo Rai, the owners of the property, in 
order to save it, paid the money to Mohar Dutt and having paid 
it sued to enforce their statutory charge for unpaid purchase 
money by sale of the property sold to the defendants. They 
made the plaintiffs and the defendant both parties to the suit. 
The court exempted the defendant as he was no longer inter- 
ested in the property, but passed a decree for the sale of the 
property which was then in the possession and ownership of the 
plaintiffs by virtue of their pre-emption decree. When the pro- 
perty was put up to sale the plaintiffs paid the money to Amrit 
Prasad, and Mahadeo Rai and then brought the present suit for 
the recovery of the money from the defendant. The courts 
below decreed the claim. 


The defendant appealed. 


Baldev Ram Dave, (with whom Iswar Saran,) for the appellant, 
contended that in the suit brought by Amrit Prasad and Mahadeo 
Rai for enforcement of their statutory charge, the very question 
now indispute was decided in favour of the defendants who were 
exempted and the plaintiffs alone were made liable and they 
cannot seek to recover money paid by them under the final decree 
of a competent court. The snit was, therefore, misconceived. 


Pearey Lal Banerji (for B. E. O'Conor and Gohl Prasad), for 
the respondents. 


This was a suit to recover fromthe defendant money which 
the plaintiffs had to pay but for which the defendant was really 
liable. It was a suit to enforce what is known asa guast contrac- 
tual liability, specially provided for by section 69 of the *Contract 
Act, which is framed to meet cases where, although there might be 
no express contract, justice and equity require that a person should 
pay. When money was left with the defendant for the express 
purpose of paying the mortgagee, Mohar Dutt, and he agreed to 
do so, he became liable for the payment of the mortgage-debt 
and that lability continued because in the pre-emption suit they 
took away the whole money instead of only that portion of the 
consideration which had been actually advanced by him. 


` It is possible that the plaintiff was not aware at the date 
of the decree, that the money had. not been paid to the prior 
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mortgagee. Iñ any case the liability to payoff the prior mort- 
gage of Mohar Dutt which was cast upon the defendants could 
not and did not by the mere fact that the plaintiff paid in the 
whole consideration money, cease to exist. On the other hand the 


v, 
very fact that they took away the whole money had the effect of Mamar R 


continuing the liability. 


When the suit for the enforcement of the charge for the un- 
paid purchase money was brought the present plaintiffs had prac- 
tically no defence because the statutory charge, which Amrit 
Prasad and Mahadeo Rai had, was never lost and as far as they 
were concerned they could enforce it. 


{[TUDBALL, J.—Does not section 55 contemplate the enforce- 
ment of the statutory charge against the purchaser from the 
vendor ? How could it be enforced against the defendants who 
are not purchasers?] The plaintiffs in the present case by virtue 
of the pre-emption decree were substituted for the original vendee 
andthe property in thelr hands would be subject to the same 
charge as it would have been in the hands of the original vendee, 
The vendor could not lose the charge given to him by the statute 
by an act not his own. 


[RICHARDS, C. J.—Would not the fact that Amrit Prasad and 
Mahadeo Rai who were parties to the pre-emption suit and did not 
take proper steps to see that the whole consideration money was 
not paid to the vendee cause them to lose their charge ?]. 

They were merely pro forma defendants and it did not really 
matter to them in that suit whether the whole consideration 
money was being paid to the vendee because the vendee was 
bound under the covenant to pay off the prior mortgagee and the 
pre-emptor who was acquiring the property was bound by 
the same covenant. 

He ited Duli Chand v. Ram Kishen, [1881] L 1. R., 7 Cal., 648 P., C. 
` Baldev Ram Dave, was not heard in reply. 

The judgment of the Court was delivered by 


RICHARDS, C, J.—This appeal arises under somewhat peculiar 
circumstances. Property was sold by Amrit Prasad Rai and Mahh- 
deo Rai to the defendant appellant, the purchase monéy being 
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Rs. 925 out of which Rs. 435 were left in the hand§ of the vendee 
for the. purpose of discharge of a mortgage on other property 
of. the vendor. The plaintiffs in the present suit brought a 
suit for pre-emption which resulted in a decree in their favour 
conditional on’their paying into court the sum of Rs. 925. The 
vendors apparently took no exception to the terms of this decree 
though they were parties to the suit. The consequence, was that 
the’ vendees defendants in the pre-emption suit drew out of court 


the whole Rs. 925 although they had not as a matter of fact paid 


the mortgage. The mortgagee then brought a spit against .the 
vendors and obtained a decree, which the vendors satisfied in 
order to save the property. The vendors then..brought a suit 
purporting to be urider the provisions of section 55 Cl. 4'(4) of the 
Transfer of Property Act, making both the vendee and the pre- 
emptors parties to the suit. The vendee appeared and defended the 
suit. The pre-emptors did not appear and the result was that` 
a decree for sale of the pre-empted property was made to enforce 
the alleged statutory charge for the unpaid purchase money. The 
pre-emptors then paid the amount of the decfee in order to save 
the property and instituted the present suit to receive the arhount 
from the vendee in the pre-emption suit. 

The question is whether under these circumstances the defen- 
dant is liable = --.., ogee i 

The court of first instance, granted a decree which was affirm- 
ed by the lower appellate court., - $ 
.. It seems to us that the plaintiffs in the present suit when-they 
paid the full amount of the purchase money into court under'the 
decree in the pre-empticn suit, fully discharged all pérsenal liabiy 
lity and also all liability against the property, they had pre-empted. 


.Tbe money when paid into court was there for the persons enti- 


tled to it. In any event the vendors had every opportunity of 
asking the court to safe-guard their interest by directing that the 
Rs, 435 should be paid to them or to their mortgagee.. If the 
vendors neglected to look after their interest that was their own 
fault. This being thé case, it appears to us that if the plaintiffs 
in-the present suit (the pre-emptors) had defended the suit which 
tHe vendors brought; ‘they - would have had a’ complete defence. 
They could have shown the court. that “the ownership of the 
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property had not passed into their hands” until after they had 
paid into court the entire, purchase money, and that therefore 
there was no longer any, statutory lien on the pre-empted property 
in their hands. It comes to this that a decree was made against 
the present plaintiffs which ought never to have been made and 
which in all probability. would not have been if they had defended 
tHe suit. -If it had been, the plaintiffs would still have had their 
remedy by way of appeal. It is said that at the time the suit was 
instituted by the vendors to enforce the statutory lien, any per- 
sonal right they may have had against the vendee was barred by 
limitation. If this be correct, then the vendor's suit would have 
failed in toto. We cannot see under the circumstances of the 
present case how the plaintiffs can bring home liability to the 
defendant. The result isthat we allow the appeal, set aside the 
decree of both-the courts below and dismiss the plaintiffs’ suit. 
The parties will bear their own costs in all courts, 


A. C. M. : Appeal decreed. 


`~ 


RAM NARAIN (Defendant) 
VErSUS 
BEHARI AND OTHERS (Plaintiffs) * 
Provincial insolvency Act (LIL of 1907), Seohon £0 (d)—Friuduont dect 66 against 
insolvent— Whether stui maintainable. 
A decree was passed against the plaintiffs, They applied to be declared 
insolvents . but stated that the decree was a fraudulent decree. After they 
: were declared insolvents they brought this suit for declaration that the 
deoree was a fraudulent decree. Held that the suit was maintainable and 
- Boction 20 (@) of the Proviuolal Insolvensy Act was not applicable. 
: SECOND APPEAL from a decree of Khwaja Abdul Ali, Addi- 
tional Subordinate Judge of Cawnpur, confirming a decree of 
Mohammad Nadir Husain Esq., Munsif.- 
Suit for. declaration that a decree passed in Haya of the 
defendants was obtained by fraud. 
The material facts were as follows :—- 
The plaintiffs alleged that they borrowed some money from 
the defendant and pledged their ornaments with bim but when 
o #5. A. No. 420 of 1915, 
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they wanted to redeem the ornaments they wefe told that the 
ornaments were lost. The defendant, however, gave them some 
ornaments in lieu of those lost and promised to pay the price 
of others. He made them affix their thumb impression on a 
black plece of paper which was meant to be a receipt for the 
ornaments given to the plaintiffs. He, however, forged a pro- 
missory note on the said piece of paper, brought a suit and 
obtained an ex-parte decree against them and had them arrested 
in execution of the decree. The plaintiffs prayed to be ‘declared 
insolvents but at the same time stated that the decree was a 
fraudulent decree. They were declared insolvents and then 
brought the present suit. The defence was the denial of the 
whole claim. It was urged by the defendant that the plaintiffs 
having been declared insolvents could not maintain the present 
suit. The courts below found on facts against the defendant 
and decreed the suit. 


Defendant appealed. 
W. Wallach, E. A. Howard and G. Agarwala, for the appellant. 


R. Malcomson, for the respondents. 

The following judgment was delivered by 

Knox, J.—The plea which has been argued before me is plea 
No.1. And it is to the effect that the plaintiff having been 
adjudged an insolvent has no right to maintain the present suit 
against the appellant. In support of this argument I am referred 
to section 20 clause (2) of Act III of 1907. I hold that that 
clause does in no way apply to the matter in dispute in the 
present case. The matter in dispute is a decree, the fropertys 
of Ram Narain and in no way the property of Behari and 
Dhokal. There is therefore nothing to prevent Behari and Dhokal 
from instituting, defending or continuing any suit, or other legal 
proceeding, relating to this decree. The plea fails. No other 
ples was argued before me. The appeal is dismissed with costs. 

* Appeal dismissed. 
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SARBDAWAN SINGH AND OTHERS (Defendants) 
VUErs“s 
BIJAI SINGH AND OTHERS (Plaéuttfs).* 


Bedoviption —Pizing long period—Procision havepering redemption— Enforcible or nos. 
It is imposible to say what should or should not be regarded as an 
improper restraint or fetter on the right cf redemption. The decision 

in eaeh cage mist depend upon Its own eiroumstances. 

A Court of Equity will not permit any deviee or sontrivance dealgned 
or calenlated to prevent or impede redemption. Where a mortgage was 
made for forty yeara and a provision waa inserted in the deed fixing a 
particular day on which it was to be redeemed failing which the mortgage 
was to be renewed for another term of forty years, keld that the provision 
was designed to make redemption very difoult if not Impossible and should 
not be enforced. Bansi v. Girdharilal, [1894] A. W. N., 143 ; Rambaran 
Singh v. Banker Singh, 10 I. C., 248, referred to. 


FIRST APPEAL from an order of B. J. Dalal Esq, District 
Judge of Benares. 

Suit for redemption. 

The material facts are fully set out in the judgment. 

The court of first instance dismissed the suit but the lower 
appellate court reversed the decree. 


Defendants appealed. 


Surendro Nath Sen, for the appellants. 
S. M. Sulaiman, for the respondents. 


The judgment of the Court was delivered by 
Š e 


CHAMIER, J.—This is an appeal in a suit brought for redemp- 
tion of an usufructuary mortgage made on February 4th, 1871 
by the father of the respondent Bijai Singh in favour of Ram 
Din Singh, father of the four appellants, - 

` The mortgage was for a term of forty years and was to be 
redeemed on the day, following the completion of that term but 
if the mortgagor failed to redeem on that day the mortgage was 
to hold good for a second term of forty years, It was also 
provided that the mortgagor should not be entitled to redeem 
the mortgage with borrowed money. 
` * F. A. F. O. No. 9 of 1914, 
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The mortgage money was paid into court under section 83 
of the Transfer of Property Act on June roth, 1911 but the 
appellants refused to accept it. The present suit was filed on 
September 9th, 1911. , 

The defence was that the representative of the mortgagor 
was not entitled to claim redemption of the mortgage except 
on the day following the expiry of the term of forty years. 
The Subordinate Judge accepted this plea aud dismissed the 
suit. On appeal the District Judge held that the mortgage deed 


did not show with certainty the day on which redemption might 
be effected and that the. provision that the mortgagee might 


retain possession for another forty years in case the mortgagor 
failed to redeem at the end -of the first term was penal and 
should not be enforced. , Accordingly he decreed the claim. 

"In second appeal it is. contended that the decision of the 
District Judge is erroneous. : 

The date given at thé foot of the mortgage is Magh Sudi 14, 
Sambat 1967, the Fasli ‘year being stated to be 1278. ` The 
corresponding date according to the British Calendar was 
February 4th, 1871 ‘but is not given in the deed. According to- 
the Faslior Sambat year the term of forty years expired on 
February 13th, 1911’ and redemption should have been effected 
on February 14th, According to the British Calendar’ forty yéars 
expired on February 3rd and redemption should have been 
effected according to the deed on February 4th. The Calendar 
now commonly employed in transactions of this kind is'the 
British Calendar but,it is not certain that two rustics, as the 
mortgagor and mortgagee in the present case were, “intended 
that the term of the. mortgage. should be calculated according 
to the British Calendar. _The deed is written in the Nagri 
character and seems to have been the production of some village 
writer of documents. We are unable to say that the deed 
indicates with-certainty the date‘on which redemption might ‘be 
effected. But assuming that some date is definitely fixed by 
the deed for redemption, we .are of opinion that the provision 
in question was designed to prevent redemption, or at all „events 
to hamper the mortgagor in such a,way as to make redemption 
almost impossible. Itis unnecessary to cite authority for the 


° e 
* 
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proposition that a Court of Equity will not permit any device 
of contrivance designed or calculated to prevent or impede 
redemption.. The appellants rely upon cases in which it has 
been held: that the postponement of the right to redeem till 
the end ofa very long term of years, in one case ninety years, 
is not a ground for holding that the provision should not be 
enforced, Mohammad Ibrahim v. Mohammad Abid (1), Ram Prasad 
v. Jagrup (8;, Puran Singh v. Kesar Singh, (3) upon a large class 
‘of cases of which that of Bansi v. Girdhar Lal (4)is an example 
and upon the decjsion of GRIFFIN, J. in Rambaran Singh v. Ramker 
Singh (5) affirmed in L. P, A. No. 73 of 1911. 

The English Courts have shown a strong disinclination to 
‘uphold ‘provisions restraining redemption for long periods and 
“we doubt whether they would approve some of the Indian deci- 
sions on this question. We doubt also the soundness of the reason 
that: has been given for upholding such provisions in this country, 
namely, that the Indian Limitation Act allows a very long. period 
for suits for redemption. But cases in which the parties have 
merely agreed to fix very long terms for a mortgage are not to 
be compared witha case in which a very long term has been 
fixed and a provision has been inserted in the deed which makes 
redemption very difficult if not impossible at the end of that term. 

The present case is also clearly distinguishable from such 
cases as that of Bansi v. Girdhkar Lal (8), It is an old and; we 
think, a reasonable practice to provide that redemption shall 
take place only in the halt fasi in the month of jeth when 
the crops are off the ground. The mortgagor is allowed a month 
inswhich t® redeem the mortgage and if he fails to redeem within 
the month he must wait till the following year. We have also 
seen mortgages in which it was provided that if the mortgagor 
did not redeem during the 4hali fasl immediately following 
the expiry of the term fixed he should not be entitled to redeem 
till after the expiry of several more years, and such provisions have 
often been enforced, “But to give a man one day only in eighty 
years'on which he may redeem is to make difficulties for him 
far greater than are to be found in cases like Bansi v. Girdhar Lal, 
or the other cases to which we have referred. 


(1) [}910] 81 C., 1068. - (2) [1912] 10 A. L. J. R., 157. 
(3) [1907] P. R., No. 39. (4) [1894] A. W. N., 143, 
(5) {1910} 101. ©., 243. (6) [1894] A. W. N., 148. 
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, . There remains to be considered the case of Rambaran Singh 
iv, Ramker: Singh (1) decided. by this Court. In that case the mort- 
gage was made on June 3rd, 1895 and provided that the mortgagor 
might redeem on Jeth Sudi Puranmashi 1315- Fasli, ó e„, a little 
over thirteen years. after the date of the mortgage and that if 
the mortgagor failed to redeem on that date the mortgagee 
_would be entitled to retain possession for another term of thirteen 
years, This court held that the provision should be enforced. 
Section 83 of the Transfer of Property Act had been passed 
before that mortgage was, made, a provision which has made the 
redemption of mortgages much easier than before but there 
was no such provision in force when the mortgage now in suit was 
made, The consequences of failure to redeem that mortgage 
on the day fixed were much less serious than in the case before 
us and in that case the mortgagor was to have an unfettered 
wight to redeem at the end of twenty six years, a period much 
shorter than the first term fixed by the mortgage now in suit 
On these grounds that case may, if necessary, be distinguished 
‘from the present one, 

But it is impossible to lay down a hard and fast rule as to 
what should and what should not be regarded as an improper 
restraint or fetter on the right of redemption, The decision in 
‘each case must depend upon its own circumstances. We are 
satisfied that the provision for redemption in the present instance 
was designed to make redemption very difficult if not impossible, 
The stipulation that the mortgage should not be redeemed with 
borrowed money, which is admittedly invalid, shows that the 
mortgagee intended ‘to place every obstacle in the way, of 
redemption. f 


The provision that redemption may take place on one day 
only in the course of eighty years is most oppressive. Many 
‘circumstances might easily prevent redemption on that day for 
example the illness of the mortgagor, the absence of the mortgagee, 
or the impossibility of discovering on account of the recent death 
‘of either mortgagor or mortgagee what persons wete entitled to 
sedeem or to receive the mortgage money. The shorter the time 
during which the money is to be paid the more difficult does 

(1) [1910] T. ©., 248. . 
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redemption become. It was conceded i in argument that a provi- Cıvıl 
sion making redemption possible only during two or three hours on 1914 
a particulàr day during a long. term of years should, not be ‘enforced, 8 ARRDAWAN 
In our opinion the lower appellate court was right in refusing as 
to enforce the provision for redemption in this case, We dis- Bial. SINGH 


miss the appeal with costs. * 0, © Giana. 
> How ‘al ae Coool Appeal dismissed, 
NOBIN CHANDER BOSE AND OTHERS ‘(Plaintifs) OO OND 
F versus . 1914 


A. Oe ; 
GADDA BERHAI (Defendantj®. O Jma 
Contract. Act UX. of 1872), sections 69,70 —Money speni under orders of Municipal, Giana; J. 
£ Board by landlord—Liabitity of tenants—Prosinata Sear Cause Courts „Ael, art. 
18—Smali Causo Court sui, 
“The plaintiff, who was the owner of a compound which consisted of 
: > geyeral houses, was ordered by the Municipal Board to keep it clean. He- . 
employed- two sweepers and a bhishtt to keep it clean and then sued the 
i ‘tenants for recovery of the money so spent. Held that sections 69 and 70 
of the ‘Contract Aot did not apply and the tenants were ‘not able tò pay. 
-+ Held also; that the suit was not one ‘for'recovery of dues within the’ 
meaning of artiole 13°of the: Small Cause Courts Act and was cognisable 
' by the-Gourt of Small Causes. 


Coneoune APPEAL from the a decree of. Khwaja Abdul All, 


Additional. Subordinate Judge of. Cawnpore, reversing a decree 
of Maulvi Mubammad duped a Nomani, Muasif. 


Suit for money. oa ; at ate 


"The court, of first instance 'decreed thé siuit bub the lower appel- ` 
late ‘court reversed the decree. l 


Plaintiffs ‘appealed. . be tet e "4 
A, Ae Dube, for the appellants. ae S ee 
T ¢ Bahadur Sapru,. for the respondents. . l 
l _ The, following judgment | was delivered by. 


oO CHAMIER, J.—The plaintiffs i in this case- are the, owners: sof a Chamier, J. 


ahata in. the,city of Cawnpore which contains a number of houses’ 


one of which is occupied by the defendant. „The plaintiffs in 
*3, A. No, 682 of 1918. 
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obedience to an order or notice issued by the Municipal Board 
of Cawnpore issued probably under section 104 of the Municipali- 
ties Act appointed two sweepers and a bhishiz to keep the place 
clean. The plaintiffs’ case is that all the occupants of the houses, 
including the defendant, are liable to contribute towards the 
wages of the sweeper, The present claim is for a sum of Re 1-5-0. 
The suit was instituted in the Court of Small Causes at Cawnpore ; 
but on the objection of the defendant the plaint was returned 
for presentation to the proper court. The Judge of the Court 
of Small Causes gave no reason for holding that the case was 
not within the cognizance of a Court of Small Causes except 
that it appeared to him to be a suit for enhancement of rent. 
To my mind it is obviously not a suit for enhancement of rent 
and the learned Counsel for the plaintiffs in this Court is unable 
to suggest that any article of the second Schedule of the Pro- 
vincial Small Cause Courts Act could possibly apply to the case 
except article No. 13. He suggests that the suit is one for dues 
within the meaning of that article. I hold that it is nothing 
of the kind and that the suit is triable by a Court of Small 
Causes. The suit was, however, tried by the Munsif and decided 
in favour of the plaintiffs. The defendant appealed. The District 
Judge held that the plaintiffs had no right of action against 
the defendant and he dismissed the suit. The plaintiffs have 
filed this second appeal. On the case being called on, an objection 
was put forward on behalf of the defendant respondent that the 
suit being one of the nature cognizable by a Court of Small 
Causes, no second appeal lay. As I have already ‘stated there 
can be no doubt that the suit ought to have beer®tried bya 
Court of Small Causes. Therefore it is one of the kind referred 
to in section 102 of the Code of Civil Procedure. Then it was 
suggested that if this Court gave effect to this objection it should 
set aside the proceedings altogether and direct that the plaint 
be returned for presentation to the proper court. It is open to 
me, no doubt, to treat the memorandum of appeal as an 
application for revision. But if I do this the suit will be tried 
by a Court of Small Causes and inevitably there will be an 
application to this Court under section 25 of the Provincial Small 
Cause Courts Act, and this court will have to decide whether 
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the suit was nfaintainable. I have heard both sides and it appears 
- to me_that-it would be waste of time and money to order a 
fresh trial in this case, It is suggested that the suit- is maintain- 
able against the defendant either under section 69 or 70 of the 
Contract Act. -It seems to me that neither section applies, 
I, therefore, decline to treat. this appeal as an application for 
revision, The appeal is not maintainable. I dismiss it but make 


no order as.to costs.. a ; 
Appeal dismissed. ` 


N ANDAN SINGH’ AND OTHERS (Defendants) | 
versus 


DEBI DIN (Plaintif) . 
Agra Tondney viet (11 of 1901, U. P.), section 177, Soh Group B. -Valuation of swi— 
"'Appeal—Sidis ‘Valuation Act (VII of 1887), section 8—Landlord and tenant—Rent 
- payable-—Court Fees Act (VII of 1870).amended by Act’ VI of 1905, Section 7, Ci 
X1 (co)—Palue for the purpose of court-fee. 


y An Buit bya landlord for recovery of immovable property from a TE 
_ bas “to be valued at the rent payable for the year next before the 
date of presenting the plaint and the valuation ‘for purposes of jurisdictio 
‘ig the same’ as for the purpose of court-fee (Section 8, Suits Valuation Act). 
‘Where-a landlord sued. an exproprietary tenant for ejectment and valued 
the suit, at Re. 44, the rent payable for the year. preceding the suit, Aeld 
that the ‘Buit was correctly valued and the valuation -being-less than Rs. 100 
no appeal lay from the order of the Assistant Collector. Ramraj Tewari v. 
Girnandan ‘Bhagat, I. LR , 16 All, 63, Radha’ Prasad v. Pathan, ILL. R, 
15 ÀN., 868, Duryao Singh v Bharat Singh, 6 A. L. J. R, 905, referred to. 
SECOND APPEAL from .a decree of Austin Kendall Esq., 
District Judge of Cawnpore, confirming a decree of Thakur 
Balbhadra: Singh, ‘Assistant Collector, First Class, 
Claim for. ejectment. s ; 
-The court of first instance decreed the claim. 


= The lower appellate court confirmed the decree. 
., Defendants appealed. 
D, R. Sawhny, for the appellants, 


M.L.. ea ald and: Sala Rna PESER for the responi- 
< dent.: 


ae 
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`The following judgment was delivered by 

SUNDAR LAL, J.—-This is a suit for the ejectment of tenants 
under section 57, clause (B) of the Tenancy Act of 1901. The 
plaintiff is the zamindar of the village and the ‘defendants 
are exproprietary tenants whose holding consists of seven plots: 
of land for which a rent of Rs. 44, per annum is payable, The suit: 
was filed in the court of the Assistant Collector of the first class 
who decreed the plaintiffs claifa. The defendants preferred an 


“appeal against the decree of the Assistant Collector to the District 


Judge under section 177 of the Tenancy Act. Under that section 
an appeal lies from decrees of Assistant Collectors of the first class 
in suits included in group Bof the Schedule attached to the Rent 
Act, when the amount or value of the subject-matter exceeds Rs, 
100. This was a suit falling under group (B) and if the amount or 
value of the subject-matter exceeded Rs. 100, the defendants had 
an appeal under that section to the District Judge. When the 
appeal came up for hearing before the District Judge the respon- 
dent urged that no appeal lay to him as the value of the subject- 
matter was below Rs. 100. That objection was over-ruled by the 
court below. The learned Judge proceeded to hear the appeal on the 
merits and dismissed it. The defendants have appealed against the 
decree to this Court and on the appeal coming on, for hearing Mr, 
Agarwala on behalf of the plaintiff respondent has urged that no 
appeal lay to the court below and that the decree of the court below 
dismissing an appeal ought to be affirmed on that ground. The 
question, therefore, is whether an appeal lay to the court below, 
The decision of the question turns upon the question what is 
the value of the subject-matter of the suit. The rights of tenants 
who are exproprietary tenants of their holding are incapable of 
having a market value as the right itself is. untransferable in law. 
Section 8 of the .Suits Valuation Act, however, prescribes how 
the value of certain suits for the purpose .of jurisdiction is. to pe 
determined. Under section 8 of that Act it is enacted that in suits 
other than those referred to in the Court Fees Act of 1870, section 
7, Paras 5, 6, 9,and 10 clause (d) where court-fee is payable ad 
valorem under the said Act, the value as determined for the com- 
putatibn of court-fee and the value-for' the purpose of jurisdiction 
shall be the same. In other words under this section, the express 
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object of which was to determine the value for the purpose of 


jurisdiction’ in. cases coming within .a certain class the valuation 
on which court-fee is payable under the Jaw shall be the valuation 
for the purpose of jurisdiction also. The question then is whether 
this case falls within the. class of cases referred to in this sec- 
tion. Under the Court Fees Act as amended by Act VI of 1905 


‘under clause. XI (cc) of section 7, suits between landlords and 


tenants for the recovery of immovgable property from the tenants 
have to be valued for the purpose of payment of court-fees upon 


„the rent payable for the year next before the date of presenting the 


plaint. This was a suit between landlord and tenant. It was a suit 
for the recovery of immoveable property from the tenant and for 
the purpose of payment of court-fee the valuation of the suit was 
Rs. 44 which was the rent payable for the year next before the date 
of presenting the plaint. Court-fee was paid by the plaintiff upon 
that valuation and according to paragraph 4 of the plaint this was 
the value of the suit and the defendants also have paid court-fee 
on the same valuation both in this Court and in the court below. 
Under section 8 of the Suits Valuation Act, therefore, the same must 
be taken to be the valuation for the purpose of jurisdiction and 
this suit, therefore, being valued at less than Rs, 100, no appeal 
lay to the court below. 

Mr, Sawhny, however, has relied upon certain cases to show 
that the valuation really exceeded Rs, 100, and that the case fell 
under sub-clause 5. of section 7 of the Court Fees Act. The first of 
these cases is the case of Ram Ray Tewari v, Girnandan Bhagat (1), 


.That was a case before the. amendment of the Court Fees Act by 


Act Vb of 1905. Under the Court Fees Act, as it then stood, there 
was no clause expressly dealing with the cases of this class except 
perhaps. paragraph 5 of sub-section 7. In the absence of any 
other clause the court was of opinion that the case fell within the 
purview of sub-clause 5, It held that the court-fee, therefore, was 
payable-on the value of the tenant's right and the jurisdiction of 
the court depended upon the valuation of the tenancy. .If the 
Act had.not been amended by giving suits of this class a special 
place in clause XJ.(cc) of section 7 that ruling would have been 
exactly in point.and I would have followed the rule laid down in 
(1) [1892] I. L. R., 15 All, 68. 
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that case ; but since the amendment, it must besheld that case 
does not: fall under sub-clause V but under sub-clause VII of section 
of the Act. 


The next case is that of Radha Prasad Singh v. Pathan Ofka 
(1), That case has been relied upon by Mr. Agarwala. He has 
urged that the valuation put in the plaint, vzz., Rs. 44, was final 
and governed the question of valuation for the purposes of the 
appeal. The case is quite ia point as far as it goes but it is 
unnecessary to rely upon it as the valuation for the purpose of 
jurisdiction is now to be the same as that for the purpose of 
court-fees. 
The third case relied on is the ruling of the Full Bench ruling in 
Duryao Singh v. Bharat Singh 2) The question in that case was 
“about the court-feé payable in a suit for pre-emption of the kind 
‘referred to in that case. The question now before the court did 
-not arise, It'is true that the ruling in the case of Ram Raj 
‘Tewari v. Girnandan Bhagat (8), is referred to there. That ruling, 
as'I have already pointed out, was perfectly correct under the 
law as it then stood and under the law as it now stands. After 
1905, the case has no bearing. I regret I am constrained to come to 
the conélusion that no appeal lay to the court below. The Act of 
1905, which was intended to relieve the landlords of the necessity 
of paying court-fees under clause 5 of section 7 and of thus 
relieving a tenant who may be ultimately liable of paying it as 
portion-of the costs in the case if the suit “be decreed, has now 
the result of taking away a valuable right of appeal which 
the law, before the amendment was believed to give to 
the landlord and the tenant whenever the real valuation of 
those rights exceeded Rs. 100.. In making the amendment, 
it may be that the provisions of section 8 of the Suits Valua- 
tion Act were not before the mind of the Legislature, but I have 
to apply the law as it is, I must take the valuation for jurisdiction 
to be the same as the valuation for court-fees, and must hold 
that this suit being below -Rs. 100, in valuation, no appeal 
lay to the Judge and that he ought to have dismissed the 
appeal on that ground, The Tenancy Act, I understand, is now 


0) [1898] LL. By 15 All, 363. (2) [1909] 6 A. L. J. R., 905.” 
_ (3) (1892] I. L. R.; 15 All, 68. : 
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before the Legislature for re-enactment and amendment: The Civis’ 
matter is one for the Legislature to consider. I, however, have no 1914 
option but to affirm the decree of the court below, dismissing the NinDaR 
appeal onthe solé ground that no appeal lay to that court. I nee 
make no order as to costs, Dss: Dr 


Appeal dismissed. Sundar waa 
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Code of Criminal Prooatiive (det F of 1898), section 117—Procedings undor— Rules of Cua J. 


svidence—General repute. 
Enquiries ander Chapter 8 of the Code of Criminal Procedure are governed 
by the ordinary rules of evidence and evidence which ‘ia not admissible 
_ under the Evidence Act cannot be admitted in- proceedings under section 117 
of the Code of Criminal Procedure. 
T Evidence of general repute may be either evidence as to the general op- - 
inion’ of ‘the neighbourhood or ‘community in which the person concerned 
- lives or to which ‘he belongs: or the pérsonal opinion of the witnesses who 


are examined. 

CRIMINAL REVISION from an order of S. H. Freemantle Esq., 
District Magistrate of Allahabad. 

G: P.. Boys, for thé applicant. 

R. Malcomson, (Assistant Government Advocate) for the Crown, 

° The following judgment was‘delivered by | : 

CHAMIER, J.—The applicant has been bound over to be of. Chamier, J 
good behaviour. ; 

‘The police relied upon three pclae of evidence relating res- 


pectively ‘tò ' i f 
AI) applicant's assotiation with bad charactors,’ 
_ £2) his connection with specific acts of theft, ~ 


dose 


-Q), his general repute. -e n 
On appeal the District Magistrate rightly ruled out ali the evi- 
dence of the first of these classes ọn the ground that there was no 
` * Cr. Rev. No. 284 of 1914. 
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proof that the persons with whom applicant is said to have asso- 
ciated are in reality bad charactors. As regards the evidence of 
general repute he remarked that a large proportion of it was not in 
fact admissible being merely hearsay and much that was admis- 
sible was of very little value because it had not been properly test- 
ed. But he was of opinion that the admissible evidence of general 
repute coupled with’ the evidence of the applicant’s connection 
with what he calls a “long catalogue of crime” was more than 
sufficient to justify the orders of the Deputy Magistrate. i 


To me it appears that there is no evidence at all that the appli- 
cant was in any way connected with or responsible for any of the 
specific offences referred to in the record. He has not only never 
been convicted of any offence but it is said that he has never even 
been named in any first report or complaint of a crime or sum- 
moned to a criminal court as an accused person. The so-called 
evidence which is supposed to connect him with various offences 
consists of (1) police lists of cases in which he is said to have come 
under suspicion, (2) the statements of witnesses each of whom says 
that he suspected the applicant of complicity in this or that isolated 
offence, (3) a list of cases in which the applicant’s house has been 
searched on suspicion that he had committed some offence. None 
of this proves that the applicant has committed any offence. 
Police lists.of the kind here referred have been repeatedly held to 
be inadmissible and suspicion cannot take the place of proof that 
a man has committed an offence. I may point out also that the 
evidence regarding the searches has been used In a most unfair 
manner. Nothing suspicious has ever been found in fhe man’s 
house. This fact is not allowed to count in his favour but the fact 
that his house was searched at all is treated as a strong point 
against him. As evidence that the applicant has been in any way 
convicted with any specific offence al] this is quite worthless. No 
one would dream of putting forward such materials as evidence in 
support of a charge of a specific offence. + 


Many Magistrates seem to think that proceedings under chap- 
ter VIII of the Code of Criminal Procedure are not governed by 
the Evidence Act at all and they admit anything which the police 
choose to put forward in the name of evidence. . 
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When, as in the present case, it is shown that a mass of irrele- 
vant material has been used as evidence one has to choose between 
examining the record in order to ascertain whether there is admis- 
sible evidence sufficient to justify the order which has been passed 
and setting aside the proceedings altogether and either ordering a 
fresh enquiry or leaving it to the Magistrate to take further proceed- 
ings if he thitks proper, In the present case I choose the latter 
alternative because it appears to me that no serious effort has been 
made to keep out irrelevant matter and it is impossible to say that 
the applicant has not been prejudiced by the way in which, the 
proceedings have been conducted. 

No less than sixty-three witnesses were produced by the pelt 
but their evidence does not prove that the applicant took part in 
any of the offences mentioned by them. It seems, therefore, that 
if the applicant is to be bound over it must be on the strength of 
such evidence of his general reputation as may be available. 


‘As the Deputy “Magistrate, who passed the order in this case, 
seems to have somewhat vague notions as to what is evidence of 
general repute, a few remarks on the subject may not be out of place. 
A good specimen of what has been considered valuable evidence 
of this description is to be found in the evidence of the witness 
‘Amir Husain. This man said that a theft occurred in his house a 
few years ago, so he sent for some local bad charactors and adjured 
them to tell him whether they had had any hand in it. They with 
one accord took ganges water, Tulsi leaves &c., in their hands and 
“swore that they were innocent. When pressed to say who had com- 
mitted the theft these worthies said that their profession had been 
taken up by the present applicant. This evidence does not pur- 
port to give the opinion of any considerable body of mén regard- 
ing the applicant but merely repeats the self-exculpatory insinua- 
tion of a few persons that the applicant may have been responsible 
for the particular offence that had. been committed. 


It has been suggested more than once that the rulings of this 
and other High Courts as to the meaning of evidence of general 
repute make it difficult, if not impossible, for the police to prove by 
such evidence that a. man is an habitual offender. The suggestion 
even ‘if well.founded would be no reason for supposing that «the 
courts had misinterpreted the law. But the suggestion is generally 
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made by those who will not take the trouble to find out .what 
evidence of general repute means or who hold that the words 
“evidence of general repute or otherwise” in section 117 pf the 
Code are intended to let in various kinds of so-calléd evidence 
which would not. be admissible at any ordinary trial. This court 
has always held that enquiries under Chapter VIII of the Code 
are governed by the ordinary rules of evidence and, apart from 
any difficulty that may arise from the reluctance of people to give 
evidence in. such cases for ftar of the consequences to themselves 
(nothing of this kind is suggested in the present case), there ought 
to be no difficulty in proving that a man is arehabitual thief or 
robber by proper evidence of general repute, where there really do 
exist grounds for taking this kind of action against him. 


Evidence of general repute may be either evidence as to the 
general opinion of the neighbourhood or community in which the 
person concerned lives or to which he belongs or the. personal 
opinion of the witnesses who are examined. The test of the 
admissibility of evidence of the former kind is whether it shews 
the general reputation of the man, not necessarily the opinion of 
the entire community to which he belongs but at least the opinion 
of a considerable number of persons. It must not be merely the 
repetition of what one or two persons have said to the witness. A 
witness to general repute may of course be examined and cross- 
examined as to his means of knowledge and when he gives his 
own opinion he may be asked to give the grounds of his opinion 
and to give the names of the persons whom he has heard speak 
against the charactor of the persons concerned. 


It is needless to cite authorities for this, gis 

There should be no difficulty in keeping evidence of -general 
repute within proper limits, I trust that if further proceedings are 
taken against the applicant the Deputy Magistrate will be careful 
to exclude all irrelevant matter. 


The order requiring the applicant to furnish security for good: 
behaviour is set aside and if he is still in custody he must be re- 
leased. I leave it to the Magistrate to decide whether it is advi- 
sable to. take further proceedings against him. 


Order set aside, 
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sent to Babu’ Lal and’ reheard the appeal against him. He 
wrote. his second judgment on the 12th of February, 1913, 
and came to the conclusion, that the passing of consideration 
on the mortgage in suit had not been proved and he, therefore, 
dismissed the claim. The plaintiffs preferred an appeal to this 
Court on the 24th of May, 1913. They did not implead 
Babu Lal as a respondent in the appeal. About 2}-months 
afterwards an application, supported by an affidavit, was filed 
on behalf of the plaintiffs asking to have the name of Babu Lal 
brought on tke record among the respondents on the ground 
that his name had been left out by an oversight. The applica- 
tion was allowed by a learned Judge of this Court subject to any 
objections that may be taken by Babu Lal at the hearing of the 
appeal. Babu Lal accordingly takes a preliminary objection to the 
_ appeal against him on the ground that so far as he is concerned the 
appeal is barred by limitation. On the other hand the contention 
for the plaintiffs appellants is that the omission of the name of Babu 
Lal from the memorandum of appeal was due to an oversight on 
the part of the clerk of Mr. Wallach and under section 5 of the 
Limitation Act the period should be extended against Babu Lal. 
In support of this contention the learned counsel for the plaintiffs 
appellants relies on Jamna v. Ibrahim and another (1) and Notki 
Subbarayadu and others y. Daralin Gagyagaru Gurga Prachara- 
lingain garu (2). On the other hand the learned counsel for Babu 
Lal cites the case of The Corporation of the Town of Calcutta v. 
Anderson (8). All that the Calcutta case lays down is that sufficient 
cause must be shown to the satisfaction of the court before the pro- 
evisions bf section 5 of the Limitation Act can be applied. This 
proposition of law cannot be disputed. On the other hand the 
Allahabad and Madras cases show that under circumstances similar 
to those of the present case section 5 of the Limitation Act was 
applied. I think that the affidavit on behalf of the plaintiffs appel- 
lants shows clearly that the omission of the name of Babu Lal 
from the appeal was due to a bona fide mistake. Under section 5 
of the Limitation Act, I extend the period in favour of the plaintiffs 
appellants, 
(1) [1888] A. W. Ns, 58. (2) [1908] 16M. L. J., 461. 
(3) [1884] I, L. R., 16 Oal., 445. 
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Now as to the merits of the appeal. It is contended on behalf 
of the plaintiffs appellants that the learned Judge under a mis- 
apprehension of law came to the conclusion that the recital as 
to the passing of consideration contained in the deed of mortgage 
was no.evidence against Babu Lal, the purchaser of the property, 
It is. further said that- the learned Judge ignored the evidence on 
the point in the case, It appears that the learned Judge relied 
upon Manohar Singh v. Sumirta Kuar (1), as to the effect of the 
recital made in the deed about the passing of consideration. In 
Behari Lal and others v. Makhdum Bakhsh and others (2), it-has 
been held recently by a Bench of this Court that the admission 
of the receipt of consideration contained in a mortgagedeed is 
admissible in evidence against a purchaser by private. treaty. In 
thé last mentioned case the case of Manohar Singh v. Sumirta 
Kuar (1) was considered but not followed. The learned Judge 
of the court below: was, therefore, in error in holding that the admis- 


sion of the receipt of consideration contained in the mortgage; deed’ 


was not admissible in evidence. He. also ignored. the direct 
evidence in the case. In his first judgment of the 7th of December 
1912, he referred to the -depositions of Gaya Prasad. and 
Mahabir Prasad and believed them as to the passing of-con- 
sideration for the bond in suit, but he made no reference to them 
in his second judgment. Moreover he says that, the- deed in 
suit was given in lieu of a prior deed which the plaintiffs have 
not produced nor accounted for its non-production. - As a matter 
of fact the prior deed is on the record. ‘The; plaintiffs ‘appellants 


contend that the case should be’ remanded, to the court-below: 
under Or 41, rule 25, Civil Procedure Code for disposal actording. 


to law. I think that is the proper course to adopt in the present 
case, vide., Yarali v. Hashmat Bibi (3). I, therefore, remand the case 
to the lower appellate court with reference to the remarks made 


above for the.trial of the issue whether consideration passed: on- 


the mortgage deed in suit. The learned Judge will decide this 
issue-upon the evidence already on the record. ‘Ten days will be 
allowed for objections on return of-the findings. 
Issue remitted. 
(1) [1895] I. L. R., 17 Al., 28. 
Ra i , (2) [1918] I. L. R., 35 All., 194, 
(3) [1897] A. W. N., 90. 
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BALDEI AND OTHERS (Defendants) 


VETSUS 
ABHEY RAM (Plaintif)).* 


Evidence Act (I of 1878), section 157—Regitter of births and deaths kept by village 
~ Chowkidar—Entries writien to his dictation—C orroboration—Evidence, 
Where an illiterate village Chowkidar, whose duty it is to keep a register 

- of. births and deaths, deposes to the birth or death of a certain person, the 

entr tried in that register written up to his dictation under their proper 
date can be produced in corroboration of the Chowkidar’s deposition as 
containing’the record of a statement made by the witness referring to the 

‘same facts at or about the time when the facts took plaea, Sampat v, Gauri 

Shanker, [1911] 14 O. C., 68, doubted, 

SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Subordinate Judge of Meerut, reversing a decree of Babu Silben 
dra Nath Banerji, Officiating Munsif of Kairana. l 

' Claim for restitution of' conjugal rights. 

The court of first instance dismissed the claim. 

' The lower appellate court reversed the decree. “ 

Defendants appedled. 

D. R. Sawhny, for the appellants, 

Tey Bahadur Sapru, for the respondent. 
"The following judgment was délivered by 


PIGGOTT, J—In this case the plaintiff respondent Abhey Ram 
is a minor suing, through his father Nawal, for restitution of con- 
ejugal rights as against his own wife, Musammat Baldei, and certain 
‘other persons who are’ alleged to be keeping her away from him. 
The substantial defence set’ up was that Musammat Baldei, had 
never gone through any ceremony of marriage of any sort or kind 
‘with Abhey Ram, but that ‘she had, as a matter of fact, been 
imatried to. Tika Ram, a-brother of Abhey Ram, since deceased. 
The lower appellate court has found in favour of the plaintiff 
‘upon all essential issues of fact and the defendants have come to 
this Court in second appeal. There was in the courts below some 
controversy as to the age of the first defendant, Musammat Baldei, 
as to which the lower appellate court seems to have come to the 

n i T #8, A. No. 508 of 1913, 
XII 122 R ° 
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conclusion that this tady was under eighteen yegrs of age when 
the suit was filed but had apparently attained the age of eighteen 
years and ceased to be a minor by the time the appeal came to be 
disposed of. The order passed by the learned Subordinate Judge, 
in view of this finding, appears to be correct and I do not quite 


_understand why it is challenged in the third paragraph of the 


memorandum of appeal to this Court. 


Another point taken on hehalf of the appellants is that the ~ 


evidence on the record falls short of what is legally sufficient to 
prove the marriage between Abhey Ram and Musammat Baldei. 
I think there is no force in this contention, This’ was not:a case 
in which it was admitted that some sort of a ceremony had been 
gone through between the parties, but the validity of the said cere- 
mony as constituting a legal marriage was in question. It was an 
admitted fact that Musammat Baldei, had been married to a son 
of Nawal’s with all the ceremonial necessary to constitute a 
legal marriage. The case for the plaintiff was that Abhey Ram, was 
the son of Nawal to whom Musammat Baldei was married, whéreas 
the defendants contended that she was married to Tika Ram; On 
the evidence beforé him I think the learned Subordinate Judge was 
quite entitled to come to a finding in favour of the marriage set up 
by the plaintiff. There is, however, a further contention that this 
finding is vitiated by the fact that this rests in part on inadmis- 
sible evidence. On the pleadings of the parties the question of 
the time of the death of Tika Ram, brother of Abhey Ram, and 
also of the'age of the said Tika Ram, at the time of his death 
became relevent facts, as bearing on the question whether Musam- 
mat Baldei could ever have been married to the said Tika Ram, 
The plaintiff tendered evidence on this point which has undoub- ~ 
tedly produced some , effect on the mind of the lower appellate 

court. Amongst other evidence the plaintiff put in the witness box 

Jairam, the village Chowkidar, who gave evidence that Tika Ram, 

son of Nawal had been born so many years before the institution 

of this suit and had"died so many years after,birth. The witness” 
added that he had caused entries of the fact of Tika Ram’s birth 

and the'fact of his death to be made in a register of births and 

deaths, which it: was part of his duty as a village watchman to 

keep up: He produced two volumes of these registers, one 

containing a note of the fact of birth of Tika Ram, son of Nawal, 
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and the other of the fact of his death, each under its proper date. 
The contention for the appellants is that these registers have been 
wrongly admitted in evidence. The learned Subordinate Judge 
has held that the entries in question are capable of being proved 
under section 35 of the Indian Evidence Act (I of 1872), He 
cites no direct authority in support of this view, and seems to me to 
have been misled by a note in a well known Commentary on the 
Indian Evidence Act which refers to a different matter, namely, 
the records of a registrar appointed under Act VI of 1886. T 
haye only beensble myself to find one authority directly in point, 
and this is the case of Sampat v. Gauri Shanker, and others (1), 
decided by the then Judicial Commissioner of Qudh, now Mr. Justice 
CHAMIER, It is there laid down that, although a Chowkidar's 
register may be a public or official book, within the meaning of 
section 35 of the Indian Evidence Act, it cannot. be. put in 
evidence, unless the entries are shown to have been made by the 
Chowktdar himself. Now the village watchmen are generally 
illiterate and they are not expected to write up these registers 
themselves, The practice is'what has been frankly stated by the 
witness Jairam, in the present case. The village watchman gets 
the entries written up to his dictation by the Patwari of the 
village or by any other literate man whom he may find willing 
to oblige him. The real question to my mind is whether the entries 
thus caused to be written to his dictation by the village Chowkidar 
cannot be said to have been “made” by him within the Meaning 
of section 35 ofthe Indian Evidence Act. I should hesitate to 
dissent from the authority of Mr. Justice CHAMIER on this point, 
but I ame*content to say that I feel some doubt as to the correct- 
ness of his view. There is nothing, however, in the reported 
judgment of the Oudh Case to show that the village watchman 
was produced asa witness in that case, and it seems to me that 
the evidence given by Jairam Chowkidar in the present case 
makes it necessary to look at the question of the admissibility of 
these registers from another point of view. Jairam gave certain 
evidence as to the birth and death of Tikaram and was cross- 
examined as to the sources ofhis information, He was certainly 
entitled to depose that he had caused to be entered the fact of 
Tikaram’s birth and the fact of his death in the registers kept by 
(1) (19111140. Q, 68. 
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him, under their proper dates. “In‘’my. opinion the'witness having 
thus’ given his evidence, the plaintiff was entitled to `put in these 
registers for what they might be worth, in corroboration of Jairam’s 
deposition; as containing the record of statement made‘ by the 
witness referring to-the same facts at of about the time when}the 
facts took place (vide; section 157 of the Indian Evidence Act). 
The question of the-value of these entries as corroborative of Jairam’s 
evidence and of the degree of credit to be attached to ther state- 
ment of Jairam, was one for the lower appellate court. 


Finally it is contended on behalf of the appelldhts that this is a 
case in which the court in its discretion should have refused to grant 
the plaintiff the relief-sought for, Reference is made to the case of 
- Husaini Begam v Muhammad Rustam Alt Khan, (}) in which this 
Court held that the husband suing for restitution of conjugal’ rights 
had disentitled himself by his previous conduct from claiming any 
such relief. -I find no real ‘analogy between the two cases. The 
present plaintiff isa minor, and it cannot be said that he personally 
has done any thing of which his wife is entitled to complain. The 
plaintiffs father. Nawal may. not be actuated by ‘the highest 
motives in pressing the present suit ; but he is surely entitled to 
look after the wordly interests of his own son, and on the facts 
found he has an undoubted right to vindicate for his son- the 


` possession of the person of Musammat Baldei, who is alleged ‘to be 


living with the defendant Bhagwana, the husband of her ‘deceased 
sister, For these reasons I dismiss this appeal with costs, 


` Appeal di. 
D p07] 1 Ru 29 Al., tee ismissed, 
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GANESH TEWARI AND OTHERS (Defendants) 
i Versus 
SALIK PANDE AND OTHERS (Plaintiffs)? 


Land Revenue Act (Ill of 1901), section 833 “(k)—Parth ion—< pplication for partition 
—Subsequent suit in Civil Court for joint possession of certain plois—Jurisdsction— 
Civil Court barred from apportioning lands to share-holders pending partition in 
Revenue Court, ` 

Once an application for partition has been instituted before a Revenue 
Court the apportionment of the various lands of the mahal amongst differ- 
‘ent co-sharers becomes a matter peculiarly within the jurisdietion of that 

court ; anda suit in the Civil Court, for joint possession or declaration of 
` joint possession of particular plots of land on the allegation that certain 
co:sharers have wrongfully secured possession in severalty of those plots, 
is barred by section 2383 () of the Land Revenue Act. Nathemal v, Tej Singh, 

-- |. L,.’R., 29 All., 601, referred to. 

p 

2 SECOND APPEAL against the decree of Pandit Srilal, District 

‘Judgė of Ghazipur, confirming the decree of Maulvi Ali Ausat, 

Munsif. 


The facts briefly put’are these. 


The plaintiff brought a suit for declaration of his right to.and 
joint possession over certain plots of land which were the occu- 
pancy holding of one Musammat Samundra Koer. His case was that 
the occupancy tenant had abandoned the holding whereupon the 
plaintiff and the defendant as zemindars became entitled to it, 
But the, defendants were in sole possession of it and refused to 
acknowledge the right of the plaintiff to joint possession. The 
defence inter alia was that the present suit was filed after the de- 
fendant had presented an application for partition to the revenue 
court, that notice had been duly served, that no objection had been 
made, that-the ¢arz taksim had already been prepared wherein 
such: lands as weresin the possession of the landlords were to be 
-allotted to their mahal and:that therefore the present suit was not 
‘maintainable. The court below held that the partition proceedings 
“were no bar to the institution of the present suit and. finding * that 
the plaintiff was entitled to joint possession gave him’a decree. 
Sk E * 5S. A. No..864 of 1918, 


Piggott, J 
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The defendants appealed. k 


Pearey Lal Banerji, (with him M. L. Agarwala) for the 
appellant. 


The present suit is one with respect to the partition of a mahal 
and is therefore not maintainable under the provisions of section 
233. The only suit with respect to the partition of a mahal which, 
is entertainable by a Civil Court is a suit under section rrr -of Act 
III of 1901 which. the present suit is not. The’revenue court 


-under the partition proceedings under section 111 of Act FIT-of IQOI. 


will have to allot to the defendant such land as is held by him in 
severalty and the plaintiff by this suit wishes to prevent. the. reve-. 


‘nué court ‘from ŝo, doing. ‘The effect of a decree for joint posses- 
‘sion would be to ‘maintain ‘undivided the land which the plaintiff. 


by instituting partition proceedings had sought to divide. In other. 
words, the plaintiff wishes to maintait. the same state of things as. 


E prevailed before the partition and this is precisely what the defen- . 


dant does not want. The suit is, therefore, not maintainable. and 


: the fact that the partition proceedings | have not completely . termi- 


‘nated makes no difference. ue 


Nathi Mal v. Tej Singh, [1907] I. L. R., 29 AIl., 604. - -~ 
Surendra Nath Sen, for the respondents. 


--The.suit does -not contravene the provisions of section 233 
i The plaintiff ‘wants a declaration ‘of his right so that he. might 


use it in the revenue court as evidence of the fact that he was en- 
‘titled to jdint possession of the lands in suit and thus- prevent the 
.défendant from asking the revenue court to allot these lands to hime 


as being held by him jn severalty. a ah 
Pearey Lal Banti7e was not heard in a reply, l 
' The following judgment was delivered by 


. PIGGOTT, J.—The suit out: -of which this. appeal arises was. ~one'- 
in which a single co-sharer in a mahal. sued. the remaining co-shdrers 


l in, order, to enforce certain alleged rights. It appears that there 
was, in ‘the. mahal i in question;an occupancy -holding belonging: to 


one “Musammat Samundra: Koer, who also: occupied, as an appurte- 


“nance to. her holding, a house situated in the..same mahal. - This 


Musammat Samide. „Koer. appears: to have entered into a bar- 
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gain with one Êf the co-sharers, namely, the rst defendant in this 
suit and executed in his favour what purports to be a sale deed of 
her occupancy holding‘and of her house, Apparently the remain- 
ing co-sharers are related to defendant No. 1 and are acting 
with him in this matter for the plaintiff says that they refused to 
join in the present suit. The plaintiff comes into court claiming 
either a declaration that he is jointly in possession with all the de- 
fendants of the plots of land which formed the occupancy holding 
of Musammat Samundira Koer and the site of her house, or in the 
alternative a deeree for joint possession of the same. He has got 
a decree for joint possession. Defendant No, 1 and some other de- 
fendants have appealeď to this Court. The present suit was insti- 
tuted on September the 24th, 1912, On March the 2oth, 1912, an 
application for a partition of this mahal had been filed in a reve- 
nue court by Ganesh Tewari defendant No, 1 and notices had 
been issúèd to'the other co-sharers to appear and present objec- 
tions-in the usual manner. No objections had been filed by the 
plaintiff'in the revenue court and as a matter of fact no question 
of proprietary title really arises in the present suit. The plaintiff's 
case in this suit is that certain co-sharers have secured possessions 
in severalty of certain land which ought to be held jointly by alt 
the co-sharers in the mahal. I am clearly of opinion that the pre- 
sent suit was barred after Ganesh Tewari’s application for parti- 
tion had’ been presented arid notices issued, accordingly, The 
plaintiff's object in the matter is sufficiently clear, In making this 
partition the Assistant Collector, acting under section 117 of the 
Land Revenue Act, must necessarily. begin by ascertaining what 
lands in the mahal are held in severalty by different co-sharers, 
The lands in suit in this case are apparently held in severalty by 
some or all of the defendants, This is apparent because plaintiff 
has been given a decree for recovery of joint possession, and nota 
„simple declaration. The partition would then have to proceed in 
accordance with the actual possession of the defendants, ‘subject 
only ‘to the provisions of section 125 of the Land Revenue Act. The 
whole object of the present suit is to prevent this. The plaintiffs’ 
desire is, if possible, by executing this decree to get back into 
joint possession with al] the other co-sharers of the lands referred 
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to in the plaint, so that they may not be treated during the par- 
tition as held in severalty by some co-sharer or co-sharers other 
than himself. He is, therefore, in my opinion bringing a suit in 
respect of the. partition of a mahal within the meaning of section 
233 clause (4) of the Land Revenue Act. A wide interpretation 
has been placed upon these words: by this Court in several rulings, 
as for instance in Nathi Mal v. Te Singh (1). The present case seems 
to me a stronger one against the plaintiff than the case above referred 
to. The effect of the execution of this present decree for joint 
possession, while the partition proceedings are goipg on, might be 
most undesirable and might lead directly toa serious conflict of 
jurisdiction, Once an application for partition had been instituted 
before a revenue court the apportionment of the various lands of 
the mahal amongst different co-sharers became a matter peculiarly 
within the jurisdiction of that court under the provisions of the 
Land Revenue Act, and the Civil Court is, in my opinion, precluded 
from interfering. For these reasons I accept this appeal,. and 
setting aside the decrees of both the courts below, I dismiss this 
suit with costs throughout. "tas it 

f . Appeal decreed, 
(1) [1907] I. L. R , 29 AlL, 604. 


THE MUNICIPAL BOARD OF GHAZIPUR, (Defendant) 
` VErSUs ETN 
DEOKINANDAN PRASAD (Plaintif) * 


Limitation Act (1X of 1908), arts 2.63, 1£0—Rafung of Ociroi—-Swii for money. 
Where a Municipality legally takes: octroi duty from a.person. but wrong- 
fully refuges to refund it on his application, a suit for. refund of the money 
is governed by article 120 of the Limitation Act and not by article 2 
or article 62. 
Rajputana Malwa Bailtoay Co-operatipe Stores v, Ajmere Municipal ‘Board, '7 A. 
L, J. B., 496; Guru Das v. Ram Naran, I. L. R., 10 Cal., 860 and-- -Hanuman 
v. Hanuman, L L. R.; 19 Cal., 123, referred to. ai 
© „FIRST APPEAL from'an‘order of Pandit Sri- Lal, ee he 


‘of Ghazipur. 
‘* Suit for money. o l ae 
The material facts appear froin the judgment. 
a * F. A. F. O. No. 3 of 1914, 
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The court qf first inétance dismissed the suit but the lower 
appellate court réversed the decree and remanded the suit for trial 
upon the merits, 

Defendant appealed. 

AE, Ryves, for the appellant. 

Surendranath Sen and Gulsari Lal, for the respondent. 

The judgment of the Court was delivered by 

CHAMIER, J.—This appeal arises out of a suit by the respondent 
for recovery of Rs. 689-5-3 paid by him to the appellant Board 
on account of octroi upon some logs of wood imported by him 
into the Municipality. 

The first court dismissed the suit as barred by limitation under 
article 62 Schedule 1 to the Limitation Act. On appeal the District 
Judge held that the suit was governed not by article 62 but by 
article 120 and having been brought within six years of the 
accrual of the cause of action was within time. Accordingly he 
remanded the suit for trial on the merits. The Board has appeal- 
ed contending that the suit is barred by limitation either under 
article 2 or under article 62. 

No evidence having been taken the question must be decided 
for the present on the plaint. 

In para 3 of the plaint the respondent says that the Board’s 
officials demanded octroi on the logs, in para 4 that he informed 
them that the logs were being imported for the use of the 
Government at the opium godown, and in para 5 that he paid 
the sum demanded and a few days later produced a certificate from 
the Public Works Department that the logs had been used for 
Governmgnt but the Board improperly refused to refund the 
money. 

If the respondent had alleged that the Board was wrong in 
demanding and taking octroi in the first instance, the suit would 
have been governed by article 62 Schedule 1 to the Limitation 
Act. See Rajputana Malwa Railway Stores v, Ajmere Municipal 
Board (1). But the appellant does not seem to allege that the Board 
was wrong in taking octroi in the first instance. He says that 
the Board was wrong in refusing a refund and in para 6 of the 
plaint he gives the’date of the refusal as the date on which the 

(1) [1910] 74. L.J R, 496. 
XII 123 R 
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cause of action arose. The decisions of their Lordships: of the 
‘Privy Council in Guru Das v. Ram Narain (1) and Hanuman 
v. Hanuman (?) and other cases decided by courts: in’ India seem 
to lay down that article 62 applies only when the money at the f 
time of receipt can be said to have been received by the defendant 
for the plaintiffs use. According to the respondent's allegation 
as we understand them the sum in question cannot at the. time 
of receipt be said ts have been received by. the Board for.the 
respondent’s use. His. learned Vakil says thatthe respondent 
takes his stand upon explanation II.to Rule 27 of the Municipal 
Account Code. That explanation which is really an entirely distinget 
rule is as' follows :— : 


. Goods, the property in:which.is not vested in the Government 
at the time they pass the barrier but which are imported with a 
view to the fulfilment of a Government contract, shall, on’ passing 
the barrier, be declared in writing as intended for the use of the 
Government, e. g., in fulfilment of a certain specified ‘contract. ~The 
duty on them shall then be paid, and subsequently, if they do 
become the property of the Government, the duty shall be refunded 
on a certificate to the effect signed by the departmental officer 
concerned provided that the application be made within ` ‘fourteen 
days of the date of that certificate. e 


It is doubtful whether the respondent can bring the case 
within this rule for it is nowhere stated that he made the requisite 
declaration in writing when the logs were at the octroi barrier, 
but this question is not now Before us. 


His case being 1 that the. demand of octroi was rightfal end 
that the refusal to refund was wrongful we must hold tat article 
‘62 is not applicable. . For the reasons given in the case first above. 
cited we hold that article 2 also is not applicable. The, suit is 
governed by article 120, and “having been brought within Six 
years. of the refusal to refund ‘the money is within, time.., ‘The 
appeal i is, therefore, dismissed, ‘Costs will be costs in the -cause 
and abide the result. 

TP | : nial dismissed. 
W [1884] I. L. R., 10 Cal., 860, (2) [1893], L L. Ru ‘19 Cal, 128. . 
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_ DAU DIAL (Plaintif) ` 
VEYSHS 


MUNNA LAL AND OTHERS oa 
Code of Civil Procedure ( dot V of 1908), section 20 (c)—Suit in Mainpuri io sot aside 
__decores fraudutenily oblained in Caloutta—Deoree obiained on the fraudulent and 
‘false allegation that notice seroed— Cause of action—Jurisdiction. 


A salt was brought i in Mainpuri for setting aside, on the ground of fraud, 

* a decree obtained i in Caleutta and for an injunction against that decree being 
putinto execution. It appeared that none of defendants in the present 
suit.resided or carried on business or personally worked for gain in Main- 
purl but it was alleged that the decree in Caloutta was made against the 
present plaintiffs on the false and fraudulent allegation that he had been 
served with a notice of the Caleutts suit. Meld that the fraud complained 


of having been practised in Caloutta, the cause of action arose there and the 
yy. Mainpuri courts had no jurisdiction to entertain the preaent suits. 


oA plaintiff's cause’ of action ‘sonsista of every fact which it would be 
necessary for the plaintiff to prove, if traversed, in order to support his right 
to the judgment of the court.’ Read v. Brown, [1888] 22Q. B. D., 128; 
Banks Boharilal y. Pokhe Ram, [1903] L L. R., 25 Al., 48, distinguished, 

: Umrao Singh v. Hardeo, [1907] L L. R., 29 All., 418, referred to. 


FIRST APPEAL from an order of Babu Ladli Prasad, Sub- 
ordinate Judge of Mainpuri, ' 
Suit for declaration and injunction. 
` The court below dismissed the suit. 
Plaintiff appealed. 


Sundar Lal arid Sarat Chandra Chaudhst, for the appellant. 


. Satish Chandra Banerji and Mangal Prasad Bhargava, for the 
respondents. 

The following judgments were delivered. 

RICHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiff claimed that it might be declared that a decree obtained 
by the defendant No, 1 in the Calcutta-High Court was fraudulent 
and false, and that it-might be set aside as against the plaintiff 
and his father and an injunction to restrain the said defendant 
from taking out execution of the decree and directing him to 
reléase attached property from attachment. ° 

-The court below held that the cause of action did not arise in 


Mainpuri and accordingly returned the plaint- for presentation in 
#F. A, F. O. No. 48 of 1914, ° 
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the proper court. The plaintiff comes here complaining of this 

order. The foundation of the plaintiff's case is the granting of a 

decree in Calcutta, which is said to have been obtained by fraud. 
It appears that the decreé'was obtained in the year 1903, in the 
court of first instance and was confirmed by the appellate court 
in the year 1908. The present suit: was not instituted until the 
year 1911. Itis stated that the allegation of the plaintiff is that’ 
his father, who was named as‘one of several defendants, was never 
served throughout the tigation i in Calcutta. 


Speaking generally. it _seems to me that whére a decree has 
been improperly obtained the proper-and most convenient course 
is for the party aggrieved to go to the court that granted the 
decree and’ get it set aside by that court. I do. not wish ‘to be 
taken, when making this remark,as expressing an opinion that a 
suit to set aside a decree will not lie. ` Steps to set aside a decree, 
whatever the procedure, ‘should be taken the moment a party’ has - 
notice that the decree has been made. The question which we 
have to decide, however, in the present appeal is the application of 
section 20 of the Code of Civil ‘Procedure to the facts of the pre- 


sent case. Section "20 provides for the court in which the’ suit 


must be instituted. Iti is as follows :— 


“ Subject to the limitations aforesaid every suit shall bei in- 
stituted in a court within the local limits of whose jurisdiction 


(a) the defendant or each of the defendants, where there are 
more than one at the time of the commencement of the-suit, 
actually and voluntarily resides, or carries on business or person- 


ally works for gain; ao BA 
Vez . e: 7 


(6) any of the defendants, where there are more than one at 
the time of the commencement of the’ suit, actually and voluritarily 


` resides, or carries on business, or personally works for gain, provided 


that in such case either the leave of the court is given, or the 
defendants who do not ‘regide, or en on business, or: personally 
work for gain as aforesaid, acquiesce ih such iristitution ; or 


(c) the cause of action wholly, or in part arises. 
„The defendant does not reside or carry ôn business in Mainpuri. 


Accordingly the present suit cannot, be instituted in Mainpuri 


unless the cause of action wholly or in part arose there. ° 
. e 4 a ta 
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. . The expregsiou “ cause of action” is perhaps a little difficult to 
define. In Read v. Brown-(1), the expression was defined in the 
following words. 

“A plaintiffs cause of action consists of every fact which it 
would be necessary for the plaintiff to prove if traversed in order 
to support his fight to the judgment of the court.” -Now the 
fraud alleged in the present case is that a decree was made against 
him.on the false allegation that he had been served, when in truth 
and in fact he had never been served. -This is the fact which it would 
be necessary fqr the plaintiff to prove. If he succeeded in proving 
it the decree would be set aside and if the decree were set aside 
he would get all the relief to which he is entitled. [t seems'to me 
that all the plaintiff complains of happened in Calcutta and that 
therefore the cause of action arose in Calcutta and no place else. 
The plaintiff relies on the case of Banke Behari Lal v. Pokhe 
Ram (2). ‘There the plaintiff brought a suit very like the present. 
Fhe decree had been obtained in Calcutta but certain property 
had been‘attached in execution of the decree in Cawnpore. A 
Bench. of ‘this High Court decided ‘that part of his cause of 
action was the attachment of the property and that that took 
place in Cawnpore and that consequently the suit could be main- 
tained in Cawnpore. The learned Judges say, at page 53, “In 
so far as the said decree and the. compromise-on which it was 
founded are alleged to have infringed the plaintiffs right. the 
cause of action arose in Calcutta where the decree was made and 
the compromise was admittedly entered into. The mere fact 
however of the passing of the decree did not materially affect the 
eplaintifféuntil it was put into execution and the amount awarded 
by the decree was sought to be realised from the estate of Balma- 
kund, of which the plaintiff claims to be the owner.” 

I may point out that in this case the plaintiff was no party 
to the suit in Calcutta. His allegations were that certain persons 
brought a fraudulent suit and then compromised, with the effect 
that the property which he claimed to be his was attached in Cawn- 
pore. There is this important distinction between the facts of 
this case and the case before us. ` 

During the course of the arguments the case of Umrao Singh 
v. Hardeo and another (8) was cited. In that case the suit was 

(1) [1888] 22 Q. B. D., 128. (2) [1902] I. L. R, 25 Al., 48, 
(3) (1907 }1. L. R., 23 ALL, 418. 


v. 
Munna’ AL 


Richards, C.J. 
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brought to set aside a decree of the Small Cause Cowrt at Calcutta 
on-the allegation that it had been obtained apaina the pariin 
by fraud. ; 


This court held that the suit could not be maintained at Agra. 


In my opinion the ‘decision . of the court below was correct 
and ought to be confirmed, 


. TUDBALL, = fully Eventi evecitbite that the learned: 
Chief Justice has said. J.would. like to add that: an attempt was 
made to distinguish the case which is now }efore us from 
the case of Umrao Singh v. Hardeo and another (1), It is pointed 
out that. in.the present_case the plaintiff asked , not only.: to 
have the decree set aside on the ground of fraud ; but. that 
hé also asked .that an, injunction, might be issued against: the. 
defendant restraining him from putting it into execution: -I fail 
to see how the addition of this relief in -any way differentiates. the 
two cases. No court which granted the first relief,” that is the 
setting aside of the decree, would also issue an injunction against 
the defendant restraining him from, executing the decree which it 
had already set aside. ‘In my,.opinion the addition of this un- 
necessary relief does not ‘alter: the case at all. 


The court below, had no jurisdiction whatsoever’ to entertain 
the suit and its order is perfectly correct. : z 


By THE, COURT'.—The order of the Court is that the anpra be 
dismissed Yn costs. ; et . 
Appeal dismissed. 


(1) [1907] I. L R., 29 Al, 418, 
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- BENI RAM AND OTHERS (Defendants) 'Crvíi: 
i cane: ol versus A S = : 
“RAM CHANDAR (Plaintif)* pees 
Codé of Civil Procedure (dot V of 1908), ordet 8, rule #—Promissory note given in dis- Sonah. 5 
charge of certain debt — Suit-on promissory note—Subseguent suit on debi due—Causes TUDBALL, J. 
_ of action so: r 
Where. a Promissory note is given in discharge of a debt a suit based 
upon the note is not on the same “cause of action ” as one brought on the 
` original debt. : 
, An arrangement was come to between the parties for the payment of a 
-certain debt by instalments Some of the instalments were paid up,but 
‘in lieu of certain others a hundi waa’ drawn by the plaintiff upon thé defen- 
‘dants and accepted by the la:ter. The defendant having failed to pay up the 
. :- Rundi a suit wap brought on it but was dismissed it for want of proof of the 
a aeceptance. The plaintiff then brought a suit on the original debt. Held 
` _that the causes of action in the two suits were totally different and Order 2, 
rule 2 of- the Code of Civil Prosedure did hot bar the second suit, 
“o Byeonath Mukerji v. Bishnath Prasad, 1. L. R., 29 AIL, 266, doubted ; ; 
' Payana Rima v. Panaèana, 18 C. W. N , 617 (P. C.), referred to. ý 
FIRST APPEAL from an order of Austin Kendall Esq., Dis- 
trict ‘Judge of Cawnpore, i 
Suit for money. f ; 
` The malerial facts are all set out in the judguiede 
. The court ‘of first instance decreed. the suit. 
Defendants ‘appealed. 
S. M. Sulaiman, for the appellants. 
` Tej Bahadur Sapru and Kailash Nath Katju, for the res- 
pondents. l 
The judgment of the Court was delivered. by ' i > 


RICHARDS, C. J.—This appeal arises out of a, suit brought Richards,0.J. 
under. the following circumstances. There were commercial 
dealings between the plaintiff and the defendants. In October 
1909 a balance was struck, and it was found that Rs, 400ò odd 
were Aa ‘by: ‘the defendants to the plaintiff. An i NEN 


+F. A. F. O. No, 13 of 1914. 
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was come to by which the defendants agreed to pay off this sum 
by monthly payments of Rs. 50. Certain instalments were paid 
in pursuance of this arrangement and were duly credited to the 
defendants in the books of the plaintif. Later on the plaintiff 
asked the defendants if they' would accept a hundi for Rs. 500 if 
the plaintiff drew the same uponthem and that the plaintiff would 
credit the defendants. with the Rs. 500:in the: books being the 


- amount.of the hundi. The defendants.agreed to this. .The plain- 


tiff-drew.the hundi, the defendants accepted it but did not pay-the 
amount on due date. The plaintiff had to pay the holder of the 
hundi and then brought a suit against the defendants forthe Rs, 
soo. This suit failed. It is said that the defendants succeeded 
in getting the court to hold that their acceptance was forged and this 
matter need not be considered. All the facts stated ‘above must 
be assumed for the purpose of the present appeal. The plaintiff 
has now instituted the present suit to recover the balance ‘dué by 
the defendants’ on their ‘account. The defendants meet the suit 
with an objection based on Order 2, rule 2, which is as follows : 
“Every suit shall include the whole of the claim which. the plain- 
tiff is entitled. to make in respect of the cause of action. . Where a 
plaintiff omits -to sue in respect of or intentionally relinquishes any 
portion of his claim, he shali not afterwards suein respect of the 
portion so omitted or relinquished. A person. entitled-to-more . 
than one relief in respect of the same cause of action may sue for 
all or any of such reliefs ; but ifhe omits, except with the leave 
of the court, to sue for all such reliefs, he shall not afterwards sue 
for any relief so omitted. Explanation—For the purposes of this 
rule on the obligation and a collateral security for-its performance 
and successive claims arising under the same obligation shall be” 
deemed respectively to constitute but one eause of action. ' 


It is contended by the defendants that the hundi EE 
above was a collateral security for the payment of money. due. on 
the accounts, and thatit must be deemed to constitute the same 


cause of action. 


In our opinion when ‘the plaintiff sued, silage that the de . 
fendants had not paid the hundi, which they executed, “their cause 
of action was a totally | different cause of action from the _preserit 
one. The only connection between the two suits wag that the 
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consideration. {or the.alleged acceptance by the defendants ‘of the 
hpndi was the discharge of the debt to the extent of Rs. 500, 

Strong reliance is placed on.a decision ofthis Court in the 

case of. Preonath Mukesjt.v. Biskhath Prasad (1), In that casé a 
doctor agreed to attend a:legal gentleman as his medical atten- 
dant on a fee of Rs. 100 a day. At the end of 7 days he gave the 
doctor a’ Promissory note for Rs, 700 and he arranged to pay ‘the 
balance by legal services.to the dootor, -Before the legal service 
to the doctor could be rendered the lawyer died. A suit was brought 
on- thè promissory note and- a. decree obtained. -In ‘the subse- 
quent -suit for ‘the’ balance of ‘the fee for medical service it was 
pleaded that the plaintiff. was bound-under the analogous. ‘provi- 
sions (section 43) of ‘the. Code. of. Civil Procedure then in forée 
And that the suit was barred... The learned Judges held that this 
cantention was well founded. _ 
.“?-It seems to us that the correctness of this decision is some- 
what doubtful, We would think it would be impossible to contend 
‘that wherea . promissory note is given in discharge for a debt that 
a suit based upon it is on the same cause of action as the one brought 
on the original contract. For example A is indebted to B, and 
gives B a promissory note payable two months after date. If A 
were to sue for the debt before the expiration of the two months, 
it would be a complete defence for B to prove the making and 
acceptance of the promissory note. This illustration itself shows 
that the causes of action are not the same. 

In the case of Payana Reena Layana Saminathan Chetty v. 
Pana Lana Pana Lana Palaniappa Chetty (8), a recent case which 
game befgre their Lordships of the Privy Council the facts were as 
follows. Certain disputes between the plaintiff and the defendant 
were referred to arbitration. The arbitrators found a certain 
amount to be due fromone party tothe other and directed that 
this money should be paid by means of two promissory notes, each 
for half the amount. Suits were brought upon the promissory 
notes and failed for some technical reasons. Thereupon the plain- 
tiffs instituted a fresh suit for the money found to be due accord- 
ing tothe award, It was contended on behalf of the defendants, 
(relying upon an exactly similar provision of the Ceylon Cage) 

(1) [1906] I, L. R., 29 ALL, 256. (2) [1913] 18 0. W. N., 617, 
: XII 124. R 
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Civit that the cause of action on the promissory note was the same as 
1914 the cause of action in the’suit, and that the latter was barred by 
Bex Rau the provisions in the Code. Their Lordships of the Privy: Council 
after citing the provisions of the Code and the facts of the ¢ase,.say 
as follows: “Viewed.thus, it is- evident that a claim on the bills 
and a claim for the amount found die under the award and for 
-~ which payment was provided.by the agreement, are not the same 
cause of'action but are in truth inconsistent and mutually. exclu- 

sive causes of'action. So long as thé bills were ‘outstanding there 


v. 
RAMCHARDAR 
Bichards C.J. 


was no right of action: : therwisé- than upon the bills: . ‘It is-there- 
fore impossible’in their Lordships’ opinion to hold:that claim for 
the amount due was the same cause of action as the claiin ` ee 
the bills and ought to have been, included i in the prior action. . 


It seems to us that the facts of the case before” us aré much 
stronger than the'case we have just referred to. We think the deci- 
sion of the court below was correct and ought to be affirmed. We, 
therefore, dismiss the appt with costs, oe 

i ` Appeal dismissed. 
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RAJAB ALI AND OTHERS PGE) civ 
UVEr SUS 1914 
RAJJOO KHAN AND OTHERS (Defendants)* June, 17. 


Easements Act (Pot 1882), section 18—Landlord and tenant—A right to crush th 
` suguroane and the expression and boiling of the juico—Ousiomary casement. 

Some of thy co-sharers i ina village saed eertain occupancy tenants of the 
village for- -ajeotment as trespassers from certain waste lands in the abadi. 
Tho defendants pleaded that as old sugarcane cultivators: they were, by n 

‘village oustom, entitled to use the plot of land for the parpose of expressing 
and boiling the sugarcane juice and for cognate purposes, Held that the 
crushing .of the sugarcane and the expression and boiling of the juice 

. is tho last of the agricultural operations incidental to the cultivation of 
. sugarcane and the right to do so is not 8 right of easement claimed by 
the owner of a dominent tenement against a servient ‘tenement but is of 
the nature of a. customary easement within the meaning’ of section 18 of 
.the Easements Act and can be acquired by tenants against their landlords. 
Mounsey Y, Lemay, [1865] 34 L. J. Ex. 59; Ashraf Ali v. Jagannath, [1884] I.L. 
R., 6 All, 497; Mercer v. Denne, [1905] L. ` R., II Ck., 588 and Iahi Baksh 
Khan Y. Din Mshimmwad, P. R. [1897] 53, referred to. ° 


SECOND APPEAL from a decree of Pandit Durga Dat Joshi, 


District Judge of Azamgarh, reversing a decree of Babu Raghunath 
Prasad, City Munsif. 


Sunpak Lan, 
J, 


Claim for recovery of possession &c 
The court of first instance decreed the claim. 


The lower appellate court reversed the decree. 
Plaintiffs ùppealed. 


Abdul Raoof, for the appellants. 
Surendro Nath Sen, for the respondents. 
The following judgment was delivered by 


SUNDAR LAL, J.—Sheikh Rajab Ali and others, the plaintiffs Sundar Lal,w 
in this case, are co‘sharers and lessees in the village of Mir 
‘Ahmadpur. They represent thus altogether (ż. e., in their capacity 
as co-sharers and as lessees from other co-sharers) a ten anna 
interest in the village. The co-sharers of the remaining six annas 
interest in the village, nor their lessors in respect of the interest 

g *8, A. No. 749 of 1913, , 


RAJAB AL 
v, 
. Rasroo 
KEAN 


Sengar Zalos. 
2 sharers. The plaintiffs case is, that in this plot of Jand, a portion 


hyer 


bo Hli: cotRr [aui Bes 


held by them as lessees are parties to this suit. The defendants 
are old occupancy tenants of the village which is joint and un- 
divided. They are thus the tenants of the entire body of co- 
sharers owning the full, sixteen annas interest in the village. 


In the adad? of the village there.i is a plot of waste land ‘bearing 
No. 637, which „of. course is the common property ; of all the co- 


(the boundaries of which, are set out in the plaint) 1 has, been in 
the exclusive possession . of the plaintiffs. They»: allege that the 
defendants have- recently entered’ upon this portion of land, and 
‘constructed certain temporary structures. They” have | ‘pet up 
certain cattle troughs, sheds, sugarcane presses, „and, the „usual 
‘machinary for expressing, , boiling and concentrating _sugarcane 
juice on -the said land, and are using.it. for the-said purpose. As 
these acts have been done-without’ the «consent of the ‘plaintiffs, 
they sue for the possession ‘of “the land, ‘the removal ‘of the’ said 
constructions &e., and for the injunctions set out in the plaing, 


The defence to the suit is: that by village custom- the--defen- 
‘dants;""who are old sugarcane cultivators of the village, ` ‘are‘entitled 
to use this plot of land for the purpose ‘of expressing’ and “Boiling 
the sugarcane juice and cognate purposes. These’ ‘éperations 
follow the reaping of the sugarcane harvest, and ‘the: ‘térrants aid 
entitled to use this plot of land for the said purpose. The only 
other defence that calls for notice here is the plea that the plain- 
tiffs cannot maintain this- suit without impleading. the other 
samindars of the village. 


The court of first instance held ee the detendanite: -had not 
proved the alleged customary right claimed, by them,:and;their 
act of entering upon the said land was an act of trespass, Which 
any of the co-sharers of the village could sue to prevent It 
decreed the claim in full. On appeal the learned District ‘Judge l 
after ‘carefully examining the eviderce on the recofd:came' to the 
coriclusion that “the defendants ‘have established -a customary 
right of using the land ‘in suit for pressing and boiling sugarcane 
by -erecting ‘temporary buildings for several years past.” He 
alSo was of opinion that the-plaintiffs could not maintain this suit 
without joining the other co-sharers of the village and that the 
suit was, therefore, bad for non-joinder of parties. He, therefore, 
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set-aside the’ decree of the Munsif and dismissed the panie Civm.- 
claim. 2° us E ie oie : 1914 


t The plaintifs H have preferred this appeal against the said ae ALi 
decree: * It has- been’ argued ‘on their behalf, that the customary Rasyoó' 

right claimed by thé defendant has not been made out, and cannot nara 

be given- effect to in law, and that’ the plaintiffs’ alone were Sùndar Lal,J 
entitled to: maintain this suit which was for the ejectment of 
teres from-their . lands, without impleading the “other co- 
owners;* ‘It was also urged that the fenants could not ` acquire the 
right claimed *which was’ of the nature of an easement a as against 


their landlords, the’ zamindars. 


The right claimed’ by the defendants in this case is not a right 
of easement, claimed by the owner of a dominent tenefment against 
a sefvient tenement. It is a claim of the nature of a customary 
easement of the class referred to in section 18 of the Indian Ease- 
ments Act, 1882, and recognized in numerous cases, both in this 
country and in England (see Mounsey v. Ismay (1), Ashraf Ali v. 
-Jagannath (2), Mercer v. Denne (8). It is very similar to the 
right claimed in the case of Naht Baksh Khan and others v. Din 
Muhammad and others (4. In that case the defendants claimed a . 
right to dry tobacco on certain lands, adjacent to the place 
where they had set up mills for grinding snuff. It was found 
that the land had been used for that purpose for more than twenty 
years by the defendants, and thatia.drying ground in the immedi- 
até proximity: of the mills was essential to their use. The court 
held that such user conferred on the defendants a right to use the 
E land. fer. ‘the’ said purpose. On the findings of the learned Judge, 
the defendants have made out the claim to the customary ease- 
Ment set-up by- them,'and the suit was rightly dismissed on that = 
ground. ae a ae f 1 : 
In the view that I have taken of the first point ‘it Is’ unheces: 
sary to decide the second point, vz. whether the plaintiffs have a 
right to sue without:joining the other zemindars as parties to this 
suit. The question is one on which the decisions are by no means 
uniform. The only effect of accepting this plea is to relegate the 
plaintiff, to another suit with the necessary array of parties. * Now 
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that the matter- has been tried out bétween the plaintiffs and the 
defendants, the parties to the suit will at any rate be bound by 
this decision. 1, therefore, prefer to.rest my judgment on the first, 
ground. alone. It has not been. urged that the customary right, 


claimed is unreasonable or that the use, that the defendants are 


wv making of the land, is excessive or unreasonable or unnecessary, 


and not essential to the cultivation of the sugarcane: crop. The 
crushing of the sugarcane, and the expression and.boiling of the; 
juice is the last of the agricultural operations incidental to the cul- 
tivation of sugarcane; and-the right claimed herë i is enjoyed by. 
the tenants unopposed whetever the relations between the landlord: 
and the tenants are on the usual footing of cordiality. 

I, therefore, dismiss the appeal with costs, beat Ace 
. Appeal disyrtssea | 


n wie 
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ABDUL HAMI D (Plaintif) 
versus 


MASEETULLAH AND OTHERS (Defendants).* g l 
Pre-emption—Suil based on Mohammedan Law—Custom found fo be in existence —Eiffect 
` . ot— Whether amendment of plaint neoessary. 
Jn a sult for pre-emption based on. Muhammedan Law if the court ‘finds 
that a custom of pre-emption exists apart from the Muhammedin Law we 
- ghould deoree the sult without amendment of the plaint. 


‘SECOND APPEAL- from a decree of C. E, Guiterman Esq., Addi- 
tional Judge’ of Moradabad, confirming a decree of pabi Kunwar 
Rei Additional Subordinate Judge, l i a Sa 

Claim. for pre-emption. >` > ' Ra RA 

. The court of first instance damad the claim. . i 

The lower appellate court confirmed the decree. Lt 

Plaintiff appealed. > ` tp daii ia 

Satish Chandra Banerji. and Mohammed Ishag, for the appellant, 

* 5. A, No. 1195 of 1913, 
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B.E. O Conor and Tej Bahadur Sapru, tor the respondents. 

Thé judgmeht of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit for pre- emp- 
tion. The sale dates back to the year i910, and the present suit 
was instituted the same year. The’ plaintiff based his suit on 
Muhammédan Law. When the suit had been pending for some 
time ( apparently asareply to paragraph 2 of the written state- 
ment), plaintiff applied to the court-for leave to amend the plaint 
by claiming pre- emption under Muliammedan Law and in the 
alternativé under the wajib-ul-arg. The court refused to’ grant 
this amendment on the ground that it would alter the nature of 
the cause of action. The court then proceeded to try the case as 
a case based on Muhammedan Law. | It found that the conditions 
of Muhammedan Law had not been fulfilled and dismissed the 
plaintiff's suit. The plaintiff appealed. The learned District 
Judge held that an application for amendment might have been 
made but it was made altogether too late. It seems to have assum- 
ed that a custom of pre-emption did prevail and then dismissed 
the suit without deciding any other issues. It held that inasmuch 
as a custom of pre-emption prevailed a claim under the Muham- 
medan Law could not be sustained. 

In our opinion where a plaintiff seeks pre-emption, he ought to 
be allowed to put his case in the alternative, and we think that 
in the present case the amendment should have been allowed but 
even without an amendment the court could have decreed the 
plaintiff's claim under the custom if it found that such a custom 
prevailed and the plaintiff brought himself within it. The real 

*object of the suit was to get possession by pre-emption and such a 
course could not possibly have taken the other side by’surprise 
because it was the defendant who was setting up the existence of 
the custom in order to defeat the plaintiffs claim under the Muham- 
medan Law. In effect the judgment of the lower appellate court 
has refused the plaintiff a decree for pre-emption on the ground 
that a custom exists under which he has a right to get it. We 
wish it clearly to be understood that in the foregoing remarks we 
are in no way expressing any opinion on the merits of the case. 
For example, the court of first instance has held that the plaintiff 
was offered this property in the first instance and refused to take 
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Orv it. Ifthisshould turn: aut to be the fact the plaintiff; ‘cannot 


1914 possibly succeed either under the Muhammedan or ‘customaryslaw. 
ABDUL Another point which has not „been gone into by the courts is 
Hasip whether. or not, assuming that there is a custom of pre-emption 


Mager, prevailing in the village, it applies to the property . the _ Subject 
matter of the „Present suit. _We may paint out. that it does, not 
iag “i follow that because there i is a custom of pre- emption amongst. ‘the 


Faeavy 


zamindars, there i is also a custom, of pre- emption prévailing between 
muafidars. An, extract, from the wajib-ul- ars might under certain 
circumstances be sufficient to prove the. existence of the custom 
between, the zamindars, while it would be quite insufficient to prove 


the existence of the custom between muafidars, i 


te Pres 


Before finally deciding: the appeal we think it detain oand 
down certain issues to the court below. We accordingly refer: the 
following issues; . : ; le Bios 

(1) Did the: plaintiff salus to purchase the pia oertyee 

(2) Does any custom of’pre-emption prevail which applies to 
‘the property the subject matter-of-the suit'and if'so is the plaintiff 
entitled ` under’ that ‘custom toa ‘decree in respect ofthe Property 
“which forméd the ‘subject-matter of the two sale deeds ? : 


_. (3) Did the plaintiff perform: the conditions required by, ‘the 
Muhammedan Law? | 


. (4), What was the. real price? cx i G 

: If the.court. finds it sanen without dislocating, its ‘busines 

it.will dispose of these issues.as saon as possible. The parties may 

' adduce further -evidence relevant to the -second i issue but to no 

other issue. On return of, the. findings the usual ten days will be 

«allowed. for filing. objections. . The case will ‘be put up early on 
z return of the findings... 

Teas remitted... 


=g 
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CHUNNI BIBI (Defendant) 
Uersus 
BASANTI BIBI AND ANOTHER (Plainttf/s)* 

Evidence dot (I of 1878), section 98, Proviso (1)—Recital of amount of consideration 
. and of receipt thereof in full—Oral evidence to vary the amount of consideration 
recited can be adduced by defendant ina suit for recovery of unpaid balance of 

consideration, ° 
It one party to a deed alleges and proves that the whole of the con- 
sideration, the receipt of which was acknowledged in the deed, did not 
pass, the case falls within the first proviso af section 92 of the Evidence 


Ani and the other party is at liberty to prove what the real consideration 
was. Evidence can be given to prove the rea] nature of the transaction. 


Hanifunsissa v. Faigunnissa, I. L. R., 33 AlL, 346, P. C., followed. 
Junna Dass v. Srinath Boy, I. L. R., 17 Cal., 176, (note) ; Shah Mukhun 
Lall v. Baboo Sree Kishen, 12 M. L A., 157 ; Lala Himmat Sahai v. Liewhellen, 
L L. R., 11 Cal., 486 ; Hukum Chand v. Hira Lal, I. L. R., 8 Bom,, 159; 
Indarjit v. Lal Chand, I. L. R.. 18 All., 168 ; Kailash Chandra v. Harish 
Chandra, 5 C. W. N., 158 ; Nathu Khan v. Sewak Koeri, 15 C. W. N., 468 ; 
Muhammad Yusuf v. Muhammad Musa, 27 A. W. N., 181 ; Adityam Iyer v. 
Rama Krishna Iyer, 25 M. L. J., 602, referred to. 


FIRST APPEAL from a decree of B. J. Dalal Esq., District 
Judge of Benares. 

The plaintiffs-respondents sold certain property to the de- 
fendant-appellant. The consideration for the sale was stated 
in the sale-deed to be Rs. 40,000. The deed contained a recital 
that the executants had received the whole of this consideration. 
At the time of the registration of the deed Rs. 2,400 were paid 
to the plaintiffs in cash and the balance, Rs. 37,600, was ack- 
nowledged to have been already received by them. They 
executed a receipt for Rs. 37,600 in favour of the defendant- 
appellant. In 1912 the plaintiffs brought a suit on the allega- 
tions that they had been induced by the vendee’s agents to 
acknowledge receipt of the whole of the consideration and to 
execute the receipt for Rs. 37,600 although that sum had not 


been paid to them; that the agents had represented that the 
æ F. A. No. 298 of 1918. 
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said sum should be left with themselves in otder to pay off 
certain creditors of the plaintiffs and promised that any balance 
left over after payment to the creditors would be paid to the 
plaintiffs; that they had paid Rs. 11726 to one creditor, and 
had also spent Rs. 1000 in connection with the execution of 
the sale-deed in suit, but had’ not paid the balance, Rs. 24874, 
either to any creditor or to the plaintiffs. Thus, according to 
the plaintiffs, out of the consideration of Rs. 40,000 only Rs. 
15126 had actually been paid; and they sued to recoyer the 
balance, Rs. 24874, with interest thereon. The defence to the 
suit was that the real price agreed upon for the sale was only 
Rs. 15126 and had been fully paid as set forth above ; that 
the remainder of the consideration stated in the deed was merely 
fictitious; that at the time of the sale the plaintiffs had said 
that certain relatives of theirs were keen to purchase the pro- 
perty but they did not like to sell to them ; and that as the 
plaintiffs wanted to avoid giving open offence to those relatives 


- they persuaded the defendant vendee to agree to the entry in 


the sale-deed of the fictitious price of Rs. 40,000, so that the 
relatives might believe that the property was sold for a price 
which they would not like to pay for it. 


The court trying the suit held that the defendant was debarred 
by section 92 of the Evidence Act from giving any oral evidence 
in support of her allegation that the consideration was other than 
Rs. 40,000, and decreed the plaintiffs’ claim. The defendant 
vendee appealed. ` 


Sundar Lal, (with him Harendra Krishna Mukerji), for the 
appellant :—The defendant’s case is that the real ‘agreement 
between the parties was that the property was to be ostensibly 
sold for Rs, 40,000 but the real consideration was to be only 
Rs, 15126, The sale-deed which states that the sale took place 
.for Rs. 40,000 does not contain the whole of the agreement 


, between the parties. Where the parties did not intend to reduce 


„all the terms of the contract into writing, and so the writing 
does not constitute the whole of the contract, parol evidence is 
admissible to prove the terms which were not intended to be 
included in the writing. l i 


Jumna Dass Y. Srinath Roy, [1886] L. L, R.. 17 Cal., 176, (Note), 
e 
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Where a postion of the contract is not embodied in the deed 
the defendant is entitled to prove the real transaction by oral 
evidence, 

Nathu Khan v. Sewak Koeri, [1911] 15 C. W. N., 408. 


Sections 91 and 92 of the Evidence Act do not apply to such 
a case. 


Even supposing that those sections apply, the case falls within 
Proviso (1) of section 92; for, the “allegation of the defendant 
is such that if proved it would entitle her to a decree for rectifica- 
tion or rescissidh relating to the sale-deed. Further, the case 
may be regarded as one of mistake of both parties. 


Besides this, the case comes within the principle of law that 
where one party to a written contract is allowed to go behind 
his own recital therein stating that he has received the con- 
sideration entered therein, the other party is entitled to give 
parol evidence that the real and true consideration was some- 
thing other than what is recited in the deed. For, a party can- 
not both affirm and disaffirm the same transaction; he cannot 
show its true nature for his own relief and at the same time 
itisist on its apparent character to prejudice his adversary. , 

Sah Mukhun Lall v. Baboo Sree Kishen, [1868] I. L. R., 12 M. I. A., 157. 
Lala Himmat Sahai v. Tlewhellen, [1885] I. L. R., 11 Cal., 486. 

Therefore, if the plaintiffs want to show that the recital 
a$ to their having received the whole of Rs. 4,0000 is not 
correct and they have received some other amount the defendant 
is also entitled to show that the recital of Rs. 40,000 being the 
gonsidergtion is not correct and that the true consideration 
was a different amount. f 


So, too, in the following cases it was held that it was open 
to’ a’ party to show, nofwithstanding the recitals in the deed, 
that -the actual consideration was different: from that stated 
in the deed. : 


Iàdasjit v. Lal Chand, [1895] J. L. R., 18 AlL, 168 ; at p. 171: 
Hukum Chand v. Hira Lal, (1876) l. L. R., 3 Bom , 159. 
Kailash Ohandra v. Harish Chandra, [1900] 5 C. W. N., 158. 
Evidence is always admissible to show what the real transgac- 
tion of Apreement between the parties was, For example, ft 
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has been held that it- was open to a party to show sthat an osten- 
sible sale for a stated price was in reality a free gift; or that 


aoum Brat’ WO Sales for stated prices were in reality a mutual exchange of 


properties and that no payment in cash was contemplated ; or 
that a professed sale for a stated price was really a conveyance 
in consideration of certain services rendered. l 

Hanifunnissa v. Faisunnissa, [1911] I. L. R., 33 All., 340, P. O. 

Muhammad Yusuf v. Muhammgd Musa, [1907] 27 A. W. N., 181. 

Krishna Bai v. Rama’ Bala, [1906] 8 Bom., L. R., 764, t 

Ansa Tuka v. Kenckappa Saiappa, [19805] 8 Bom. L. R., 669. 

The present case comes within the principle ef the rulings in 
the above cases. 

Satish Chandra Banerji, (with him Sarat Chandra Chaudhri), 

` for the respondents :—The first contention of the appellant is that 
the whole of the contract has not been embodied in the sale-deed. 
The terms of the sale have been reduced to writing. The consi- 
deration or price is a term and an essential] term of the contract of 
sale. Whatever other term of the contract may have been left out 
of the deed the term relating to the amount of the consideration 
was clearly and expressly entered, and section 92 of the Evidence 
Act bars any oral evidence for the purpose of varying or eontra- 
dicting it. The distinction between a recital of a term of the con- 
tract, for example the price, and a recital of certain other facts, for 
example the mode of payment, was pointed out in the case of 
Indarfit v. Lat Ohand, [1895] I. L. R., 18 Al., 168. 

Then, it cannot be said that any of the parties was under a 
mistake. Both parties tnderstood exactly what they were doing. 
There exists no ground which can bring the case within proviso (1) 
‘of section 92. The “want or failure of consideration ” mentioned in 
that proviso must be one which would invalidate the document, 
and not a mere non-payment of a part of it. The defendant al- 
leges that the real agreement was that Rs. 15,126 was to be the 
actual consideration but that Rs. 40,000 was to be the stated price 
in the deed. An allegation of an exactly similar nature was made 
in the case of ° 

Adityam lyer v-Rama Krishna lyer, [1913] 25 M. L. J., 602. 

There it was .sought to be proved that the agreement was that 
Rs, 36,000 was to be the true consideration although Rs.. 35,000 
was to-be shown in the deed. It was held that the price was.a 
material term of the deed’; and that the allegation ‘ride did not 
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bring the casee within any of-the provisos of section 92; so that 
oral evidence was not admissible to prove the alleged fact and 
thereby vary or contradict the term relating to the amount of the 
consideration. 


Of the cases cited by the appellant the one reported in 12 
M. I. A., 157, was decided prior to the enactment of the Evidence 
Act of 1872. Now the law is laid down by section 92 of that Act, 
and the defendant has to bring his case within one or other of the 
provisos. Besides, the amount of the consideration was not in 
question in that case. In fact none of the cases relied on by the 
appellant furnishes an authority applicable to the facts of this case, 
The question in this case is whether a party to a sale-deed which 
states the consideration to be a particular sum of money can give 
oral evidence to show that the real consideration was a different 
sum of money. This question did not arise in any of those 
cases. 

In the case in I. L. R., 3 Bom., 159, the amount of the consider- 
ation, Rs. 100, was not questioned. The only question was whe- 
ther a part of the Rs. 100 was paid in cash as stated or was given 
credit for on account of another bond. In the case in 18 All., 168, 
the question was whether a part of the consideration was paid in 
cash or was held over to meet the expenses of certain litigations, 
There was no dispute as to the amount of the consideration. The 
passage at page 171 of the report which is relied on by the appel- 
lant is merely obiter dictum if it is construed to lay down that a 
party to a deed can prove that the real consideration differed from 
the stated consideration in any way other than the mode of pay- 
ement thereof. The case in I. L. Rọ 11 Cal, 486, was also one of 
the mode of payment of a portion of the consideration money. 
The case in 27 A. W, N., 181, is another instance of the consider- 
ation having passedin a different form from that stated in the 
«deed ; the amount wee not in question. The case in 5 C, W. N., 
158, was that of dn illegal sale, not genuine; it clearly came 
within the provisos. In 15 C. W. N., 408, the point was raised by 
a person who was nota party to the sale-deed : ; Moreover,: no 

‘reasons’ are given in the judgment in that case. In the case in 
I L. R, 33 All, 340, the ostensible sale-deed for Rs, 60,000 was 
really a deed of pure gift. There was an entire want of consider- 
ation and the document gua sale-deed would be invalidated. Pro 
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viso (1) of section 92 would cover that case, and perkaps also pro- ` 
viso (6). Inthe present case it is not denied that the document 
is really a sale-deed. The other cases cited by the appellant. have 
no application. The only case exactly in pointis that in. 25 
M. L. J., 602, cited above. = ana 
Sundar Lal, in reply :—The case in 25 M. L. J., 602, was not 
a suit for recovery of balance of consideration. The real point 
in that case was that the true consideration of the two sale-deeds, 
was the discharge of the three previous bonds, whatever the ag- 
gregate amount of those may have been. l 
The following judgments were delivered. 


CHAMIER, J.— This appeal arises in a suit brought by the res- 
pondents for an alleged balance of purchase money and interest 
thereon. . 

On July 21st, 1909, the respondents sold some amadan pro- 
perty to the appellant for Rs. 15000. Part of the property had been 
sold in execution of a decree and it was intended that the appel- 
lant should get the execution sale set aside, But it was discovered 
that according to Order XXI, Rule 89 as then interpreted neither 
the vendors nor the purchasers could get the sale set aside. Ac- 
cordingly the appellant relinquished her interest in the property 
by a registered deed. The respondents then raised, on a mort- 
gage of the property in favour of one Parsotam Das, a sum suffi- 
cient to pay off the decree-holder and in due course the sale was set 
aside. On October 28th, 1909 the repondents executed in favour 
of the appellant a deed whereby they sold to her the property 
which had been the subject of the earlier sale together with some 
other property for the stated sum of Rs. 40,000. The deed con-» 
tains a recital that the respondents have received the whole of this 
sum and have out of it paid off Parsotam Das and discharged 
other debts, Before the Sub-Registrar they received a sum of 
Rs. 2400, and acknowledged the receipt of Rs. 37,600. On thé 
same day they gave the appellant a receipt for Rs: 37,600. 


- The present suit was-instituted on November 3rd, 1912, the 
last. day of limitation. The respondents allege that they were. 
obliged to sell the property in order to raise some cash and pay 
off. some creditors ; that certain persons acting on behalf of the 
appellant induced them to acknowledge the receipt of ‘the con 
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‘sideration in, full and to sign the receipt for Rs. 37,600, by repre- 
senting that they would after the registration of the deed pay off 
certain creditors of the respondents and make over to them proof 
of the payment-and account for the balance, but that they had 
- paid only Rs. 11726, to Parsotam Das. Giving the appellant credit 
for that amount, for Rs. 1000, spent in connection with the execu- 
tion of the deed and for Rs. 2400, paid at registration, the respon- 
- dents claimed a decree for the balance Rs. 24874, and interest 
thereon. The appellant's defence was that the real consideration 
for the sale wąs Rs. 15126, made up of the three sums of Rs. 
11726, Rs, 1000, and Rs, 2400, mentioned above and that the pro- 
perty was not worth more. She said that Parsotam Das wished 
to buy the property but for reasons of their own the respondents 
did not wish to sell to him ; therefore they gave out that they were 
selling the property for Rs. 40000, a sum which Parsotam Das was 
not prepared to pay and they induced the appellant to agree to 
this sum being entered in the sale-deed in order that Parsotam 
Das might have no cause for complaint. 

The question for decision is whether the appellant is entitled 
to produce oral evidence in proof of her allegations. The court 
below has held that she is not. 

On behalf of the appellant it was contended that her allega- 
tions, if proved, would entitle her to have the sale-deed rectified or 
rescinded, also that it was a case of mistake, therefore the case fell 
within the first proviso to section 92 of the Evidence Act. It was 
also urged that all the terms of the contract had not been em- 
bodied in the deed, therefore section 91 of the Act, and consequently 
section® 92 also, did not apply, and we were referred to the case 
of Jamna Das v. Sri Nath Roy (1), But none of these argu- 
ments was seriously pressed and it seems unnecessary to considér 
them. 

"The main contention of the learned Advocate for the appellant 

was that if the respondents are entitled, as they undoubtedly are, 

to go behind the recital and admission in the deed and prove that 

the entire consideration has not been paid it is open to the appel- 

lant to produce oral evidence as to the true nature and extent of 

the consideration. Among the cases relied upon were those of 
(1) [1826] 1. L. R, }7 Cal, 176 nate (1). 
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Shah Makhan Lal v. Sri Krishna Singh (}), Higimat Sahi- v, 
Liewhellen (2), Hukum Chand v. Hera Lal (8), Indarjit v. Lal 
Chand (4), affirmed on appeal in I. Li R, 22 All,- 370, Kailash 
Chandra v. Harish Chandra (5), Nathu Khan v. Sewak Koeri (8), 
Muhammad Yusuf v. Muhammad Musa (1) and Hanifunnissa v. 
Faisunnissa (8). 

The first of these cases was a suit for redemption of a mort- 
gage purporting to make interest payable at the rate of 9 per cent. 
The plaintiff put forward other documents executed at about the 
same time and proved that they evidenced a single transaction and 
were a contrivance to evade the usury laws. He thus put himself 
in a position to redeem the mortgage before the date fixed by one 
of the documents. He wished however to have the interest cal- 
culated at g'percent. The defendants pleaded that the rate agreed 
upon was I2 per cent. Their Lordships of the Privy Council 
dealing with this matter said:—“ The rules of evidence’ and the 
law of estoppel forbid any addition to or variation from deeds or 
written contracts. The law however furnishes exceptions to its own 
salutary protection one of which is when one party for the advance- 
ment of justice is permitted to remove the blind which hides the 
real transaction, as for instance in cases of fraud, illegality and 
redemption, in such cases, the maxim applies that a man cannot 
affirm and disaffirm the same transaction, show its true nature for 
his own relief and insist upon its apparent character to prejudice 
his adversary.” 

In the second case a deed recited payment of Rs. 2000, in a 
lump sum to the executant who however sued for recovery of 
Rs. 1850, alleging that only Rs. 150, had been paid. Thg defen-, 
dant admitted that no more than Rs, 150 had been paid and that 
Rs, 850, were still due. As regards the remaining sum of Rs. 1000, 
he was allowed to prove by oral evidence an agreement to the 
effect that it was to be retained by him on account of a debt due 
to him by a relative of the plaintiff. The court held that it was 
under the first proviso to section.92 of the Evidence Act that the 
plaintiff was entitled to go behind the recital and prove that only 


(1) [1868] 13 M. I. A., 157. (2) [1885] I. L. R., 11 Cal, 486. 
1g) [1876] L L. R., 8 Bom., 169, (4) [1805] I. L. R., 18 Al., 168. 
(5) [1900] 5 ©. W. N., 158. (6) [1911] 15 0. W. N., 408. 


(7) [1907] A. W. N., p, 181. (8) [1911] I. L. R., 88 All, 340. 
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Rs. 150, had. been paid, and on the strength of the passage cited 
above from the judgment of their Lordships of the Privy Council 
they went on to hold that the defendant was entitled to prove that 
the consideration was different from that stated.in the deed. 


In the third case the defendant challenged: the title of the 
plaintiff who relied upon a-sale-deed purporting to transfer the 
property to him in consideration of Rs. 100, already received in 
cash. The plaintiff was allowed te meet the defendants’ case by 
proving that the consideration consisted of Rs. 63-12-0 due on a 
bond and Rs. 36-4-0 paid ‘i in cash. The court was of opinion that 
there was no real variance between the statement in the deed and. 
the‘ statements of the plaintiff's witnesses but in the course of their 
judgment they observed that section 92 of the Evidence Act: does 
not prevent a party to a contract from showing that there was no 
consideration or that the consideration was different from that 
described in the contract. 


In the fourth case there was a recital in the sale-deed that the 
whole of the consideration money had been received but their 
Lordships of the Privy Council ruled that in such a case it was 
open to the vendor to prove that no consideration had passed and 
they held that evidence was admissible to prove an agreement 
that the consideration money should remain in the hands of the 
purchaser for certain purposes and to be accounted for later. In 
the judgment of the High Court in a passage which perhaps went 
further than was necessary it was said “ifit is open to a party, as is 
undoubtedly the case, to show, notwithstanding a recital in the 
deed that no consideration passed or that the actual considera- 
tion was different from that stated in the deed it is in our opin- 
ion open to a party to prove under what circumstances the pay- 
ment of consideration was postponed and what was the mode agreed 
upon'as to the payment of it.” The second and third cases above 
mentioned were‘referred to in this connection. The fifth case was a 
suit to set aside a sale-deed on the ground that there had been no 
consideration. for it and-that it had been obtained by unfair means. 
The deed recited that Rs. 500 had been received in cash. The 
plaintiff, gave evidence that nothing had been paid and. the defen- 
dant was permitted to adduce evidence that there was somep and 
that am ple, consideration for the transaction though not the amount 
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stated in the deed. The court seems to have been`pf opinion that 
it was under the first proviso to section 92 of the Evidence Act 
that the plaintiff was entitled to go behind the recital and it was 
laid down by both the learned Judges that in such a case the 
other party was entitled to prove that there was some consideration 
for the deed. The Chief Justice relied upon the second and third 
cases mentioned above and BANERJI, J. referred to one of them 
with approval, S 

In the sixth case the plaintiff sued for Rs. 800 the considera- 
tion stated in a Kabala and therein acknowledged to have been 
received. The plaintiff proved that it had not been paid and the 
defendant was allowed to prove that the stated consideration was 
fictitious and that the real consideration was services rendered by 
the defendant. 

In the seventh case two sisters had agreed to exchange pro- 
perties, Each executed in favour of the other a sale-deed in 
which the consideration was stated to be Rs. r000 and payment 
in full was acknowledged. In a suit by one of the sisters 
for the amount of the consideration the defendant was allowed 
to prove that the real consideration was the property given in 
exchange. 

In the eighth case the plaintiff had executed in favour of the 
defendant, what purported to be, a sale-deed of property for Rs. 
60,000 the receipt of which was acknowledged in the deed. The 
plaintiff on certain grounds asked that the deed should be set 
aside and in the alternative claimed a decree for the sum of 
Rs, 60,000. She proved that the money had not been paid and 
the defendant was allowed to prove that the executant had intend-, 
ed to make a gift of the property and had never intended to 
take any part of the alleged consideration, 


The respondents rely upon the decision of the Madras High 
Court in Adiiyam Iyer v. Rama Krishna Aiyar (1), which will be 
referred to later. As regards the cases relied upon by the appel- 
lant they urge that the first of them merely lays down one of 
the rules subsequently embodied in section 92 of the Evidence 
Act and that the passage quoted has no application to the facts 
of this case inasmuch as the respondents are not seeking to 

(1) [1902] 25 M. L. J., 602. l 
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remove the blind which hides the real transaction but wish merely 
to contradict a statement of fact contained in the deed, that the 
2nd, 3rd, 4th, 6th, and 7th cases are not authorities for the propo- 
sition that a party may prove by oral evidence that the considera- 
tion for a sale is less than or different from that stated in the 
deed but are only instances of parties to deeds being allowed to 
show that the consideration passed in a form other than that 
stated in the deed; and that if the fifth case goes further than 
that it was wrongly decided. As regards the eighth case the 
respondents cortend that it was a case of facts being proved 
which would invalidate a document within the meaning of the 
first proviso to section 92 of the Evidence Act. 

It is true no doubt that several of the cases relied upon by 
the appellant were cases in which a party to a deed sought to 
prove that the consideration passed in a form different from that 
stated in the deed, not to prove that the amount of the consi- 
deration was different inamount from that stated in the deed. 
But in the fifth case the defendant seems to have been allowed 
to prove that the amount of the consideration was different from 
that stated in the deed and in the 8th case the defendant was 
permitted tu prove that the consideration did not pass at all and 
was never intended to pass. In some of the cases the decision 
rests upon a ground which applies as much to one kind of case 
as to the other, namely, that if one party toa deed alleges and 
proves that the consideration the receipt of which was acknowledg- 
ed in the deed did not pass, the case falls within the first proviso 
to section g2 of the Evidence Act and the other party is at liberty 


to’ prove What the real consideration was. It appears to me that 
it must have been upon this ground that their Lordships of the 
Privy Council admitted the evidence tendered by the defendant 


in the 8th case. 


The Madras case relied upon by the respondents is distinguish- 
able. It was a suite upon a mortgage. The defence set up was 
discharge, it being contended that the discharge of the mortgage 
was part consideration for the sale of certain properties to the 
mortgagor some years after the mortgage. The discharge of 
the mortgage was not mentioned in the deed of sale but the 
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defendant sought to prove the arrangement by» oral evidence. 
The court held that such evidence was not admissible. It was 
not a case in which one party denied receipt of consideration 
acknowledged by him in a deed and the other party sought to 
prove that the true consideration was other than that stated in 
the deed. 


On the authorities I would hold that as the respondents have 
alleged and proved that the whole of the consideration, receipt of 
which is acknowledged in the deed did, not pass the appellant is 
entitled to produce oral evidence in support of her allegations, 
and as the court below did not allow her to produce such evidence 
I would remand the case for a fresh trial. 


BANERJI, J.—This was a suit to recover unpaid purchase 
money. The plaintiffs executed a sale-deed in favour of the de- 
fendant appellant on the 28th of October 1909. The amount of 
consideration for the sale is stated in the sale-deed to be Rs. 40,000. 
The plaintiffs state that they have received out of this sum 
Rs. 21,726 and that the balance is due. The defendant contended 
that the amount of consideration specified in the sale-deed was 
fictitious and that the real amount agreed to be paid was that 
which the plaintiffs admitted to have received. The question to 
be determined is whether in view of the provisions of section 92 
ef the Evidence Act, the defendant appellant is entitled to pro- 
duce oral evidence in support of her allegation. 


A large number of rulings have been cited by the respective: 
parties but I deem it unnecessary to consider and discuss them 
as I am of opinion that the matter is concluded by the receyt 
decision of their Lordships of the Privy Council in Hanif-un-nissa 
v. Faig-un-nissa(t) In that case the plaintiff who had executed’ 
a document which on the face of it was a sale-deed for Rs. 60,000, 
sought to have it cancelled on various grounds and in the alterna- 
tive claimed the Rs. 60,000, The defendants alleged that -the 
transaction was in fact a gift and nota sale‘as it purported to be. 
This court held that the defendants were precluded by the provi- 
sions of section 92 of the Evidence Act from proving that the 
transaction was different from that which it purported to be and 


(1) [1911] I. L. R., 33 All, 840. i 
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that it was jn reality a gift. Their Lordships of the Privy 
Council reversed this decision and held that oral evidence ‘could 
be given by the defendants to prove the real nature of the trans- 
action. Apparently their Lordships were of opinion that the 
case would come within the first proviso to section 92. Iam 
unable to distinguish the present case from the principle of the 
ruling above mentioned. In view of that ruling I must hold that 
the appellant ‘is entitled to produce oral evidence to prove her 
allegations. As the court below did not permit her to produce 
such evidence the case must be remanded to that court. 


By THE GourT.—The order of the court is that the appeal be 
allowed, the decree of the court below be set aside and the case 
be remanded to the court below with directions to re-admit it 
under its original number in the register and dispose of it accord- 
ing to law, after allowing the parties to adduce such evidence as 
they may bring forward. The costs hitherto incurred will be 


costs in the cause, 
Appeal decreed. Cause remanded, 
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FULL BENCH. 





RAJ NATH AND OTHERS (Defendants) 
versus 
- NARAIN DAS (Plaintiff)* 


e 
Limitation det (LX of 1908), artiole 188 —8uit for sale against mortgagor and person 
in adverse possession — Maintainability of 


A sult for sale upon a mortgage brought against the mortgagor and a 
person claiming a right adverse to him is a suit under article 132 of the 
Limitation Act of 1908. A suit for sale can always be brought against 
all persons in possession whose possession is subsequent to the date of the 
mortgage provided the suit is brought within twelve years of the time when 
the money becomes due. Karam Singh v. Bakar Ali, I. L. R , 5-All 1, distin- 
guished. Nandan Singh v. Jumna, L L. R.. 34 All, 640, dimdar Mandal v. 
Makhanial, I. L. R , B3 CaL, 1015, referred to, . 

SECOND APPEAL from a decree of H. W, Lyle Esq., District 
Judge of Agra, confirming a decree of Babu Shekhar Nath Banerji, 


Additional Subordinate Judge. 


Claim for recovery of money on the basis of a hypothecation 
bond. 

The plaintiff sued for sale upon a simple mortgage executed 
in 1874. He impleaded as defendants the heirs of the mortgagor, 
and certain other persons (the present appellants) who were in 
possession of the mortgaged property. The heirs of the mort- 
gagor did not defend the suit. The other set of defendants Dlead- 
ed that they were in adverse possession of the property for over 
12 years and had thus acquired an absolute title to it and that 
accordingly the suit was barred by limitation. The court of frst 
instance held that adverse possession for over 12 years as against 
the heirs of the mortgagor was established but that it had com- 
menced in 1891, after the mortgage, and so did not affect the 
rights of the plaintiff as a simple mortgagee. The suit was decreed 
and the decision was upheld by the District Judge on appeal 
by the*contesting defendants. 

* #8. A. No. 427 of 1913. 
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Defendants appealed, 


On the appeal coming on for hearing before CHAMIER and 
RAFIQ, JJ., their Lordships made the following referring order :— 


CHAMIER and RAFIQ, JJ.—This wasa suit upon a simple 
mortgage made in 1874. The appellants were impleaded because 
they were in possession of the property. They pleaded that the 
suit was barred by limitation as against them as they did not 
claim under the mortgagor and had been in adverse possession 
of the property for more than 12 years before the suit, 


_ According fo an unreported decision of the learned Chief 
Justice in S. A. No, 368 of 1910, Baijnath v. Bhudanjan this 
was a good defence to the suit. To the same effect is an Oudh 
decision Pratab Bahadur v. Maheshwer Baksh (1), in which one of 
us took part and in which the opinion was expressed that the point 
was covered by the decision of their Lordships of the Privy Council 
in Karam Singh v. Bakar Ali Khan(?), In the Madras High Court 
there have-been recently two conflicting decisions on the point. 
See Ramaswami Chetty v. Ponna Padayachi (8) and Parthasaratht 
v. Lakshman (4) and the point was referred toa Full Bench but 
no decision was arrived at. See Perta Auja Arubalam v. Shum- 
mugasundaram. (5), The latest case in this Court is that of Nandan v. 
Jumna (8), in which KNOX and KARAMAT HUSAIN, JJ., approved 
the decision in Pasthasarati v, Lakshman (4) and dis-approved that 
in Ramswami Chetti v, Ponna (8) and the Oudh decision. 


As much difference of opinion exists regarding the effect of 
the decision in I. L. R, 5 All, page 1, we got out the original 
record agd we find that all the five Judges of this Court who 
had to do with the case seem to have been of opinion that 12 years. 
adverse possession of the mortgaged property by a stranger 
would bar a suit for sale upon a simple mortgage. They seem 
to have attached no importance whatever to the fact that the 
mortgagee had not been entitled to possession of the property. 
Both this Court and the Judicial Committee seem to have thought 
that Article 145, schedule 2 of the Limitation Act was relevant 


(1) [1908]21 O. O., 45. (2)3(1883] I. L. R, 5 All, l. 

(3) [1910] 21 M. L. J., 397. (4) [1910] 21 M. L. J., 467. 

(5) [1914] 26 M. L. J,, 140. (6) [1912] 10 A, L. J.R., 278, 
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to the case though viewed as a suit for sale on the mortgage. 
It seems to have been governed by Article 132 of the same sche- 
dule. Apart from the decision of the Judicial Committee: we 
should be disposed to dismiss the appeal but in the circumstances 
we think that this appeal should be heard by a larger Bench . 
and we direct that the file be laid before the learned Chief Justice. 
for orders. 


The appeal then came up patie a Full Bench. 


Shiam Krishna Dar, for the appellants _—The question is 
whether Art. 132 of the Limitation Act (in this case read with S. 
31 of the Act) applies only to a suit against the mortgagor and 
persons claiming under him, or applies also to a suit against a 
mortgagor and a trespasser. The appellants who claim by ad- 
verse possession cannot be said to claim through the mortgagor ; 
they are trespassers. As between them and the mortgagee-there 
is no privity of contract. In a suit for sale upon a simple mort- ~ 
gage what is the cause of action of the mortgagee against a tres- 
passer? “The mortgagee has no cause of action other than his 
mortgage, and cannot bring a suit for sale against a stranger. $ 


[RICHARDS, C. J.—O. 34, R. 1, of the Code of Civil Procedure 
makes it obligatory for a mortgagee to implead all persons having 
an‘ interest in the property The interest may be one derived 


by adverse possession. ] | 
Gpr i $ a 


A suit for sale against a mortgagor and a trespasser is really 
not a pure and simple suit for sale upon a mortgage, but is a 
mixture of two. suits. As against the mortgagor -it is a suit for 
sale upon the mortgage. But as against the trespasser if involves 
something like a declaration of right or title. Art. 144, and not 
Art, 132 of the Limitation Act applies to a suit like the present 
one. 


As against a trespasser the mortgagee is bound to come within 
12 years of the commencement of the adverse possession tò vindi- 
cate his title to the mortgaged property. 


Sheoumbor Sahoo y Bhowaneedeen Kultoar, [1870] 3 N. W. P., H. C. R., 223, 


Ram Coomar Sein v: Prosunno Coomar Sein, [1864] W. R Gap Number, 
875, 


` 
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[TUDBA}L, J—In- those cases the mortgage was by way of a Civiu 
conditional ‘sale and the mortgagee brought a suit for proprietary 1914 


—— 


possession under Reg. XVII of 1806. The mortgagee was entitled asnar 


to: possession and so the possession of-a trespasser would be adver- e: 
‘ > NABAIN DA 
se as against him as well] ; ` 
The case of; 


Ramasawmi Chetti v. Ponna Pudayoht, [1910] 29 M. L. J.,:897, 
was a case of a simple mortgage like the present case. There 
the question arose in a slightly different form. The mortgagee 
‘obtained ‘agginst the mortgagors a decree for sale, without im- 
‘pleading the trespassers, . Thereupon the trespassers sued for a 
‘declaration that they had become the owners of the property and 
‘that it could not be sold in execution of the decree. It was held 
‘that where the mortgagor is dispossessed and his title disputed, 
‘and another-person obtains possession, such possession becomes 
adverse to both mortgagor and mortgagee. and the latter 
must come within 12 years of the commencement of adverse 
possession. Similarly, in the case of. 
Protap Bahadur Singh v, Maheshwar Baksh Singh, [1908] 12 O. C , 45, 
‘it: was held’ that adverse possession begins against a mort- 
“gagee from the date on which he is entitled to take action on 
: his mortgage by suing for possession or sale; and that in the 
case of a.simple mortgage where the mortgagee is not entitled to 
possession 12 years’ adverse possession against the mortgagor ex- 
‘tinguished the security. Another case, also of a simple mortgage, 
-is that of : 
Ram Lal v. Maswn Ali Rhan, [1902] I L. R., 25 All., 35 at p. 88, 
«  [TUPBALL, J.—In that case the adverse possession had com- 
menced before the date of the mortgage.] 7 


Then the Privy Council case of 
Karam Singh v. Bukar dli Khan, |1882] I. L. R., 5 All, 1, 


. Supports my contention, There the suit was for sale on the basis 
of a simple mortgage. At the time.when the suit was brought 
.one Karam Singh was in possession of the mortgaged property 
adversely to the heirs of the mortgagor. Both the Full Bench 
of the High Court and the Judicial Committee of the Privy 
- Council, who.dealt with .the case, went at great length inte the 
¿question as to whether the adverse possession had or had not x 
` KI 127 R 
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been for over 12 years. If in the case of a simple mortgage 
adverse. possession against the mortgagor could not be adverse 
possession against the mortgagee then it would not have been 
at all necessary in that case to go into the length of the period of 
the adverse possession. 


Tej Bahadur Sapru, for the respondents, was not called upon, 
The following judgments were delivered, 


RICHARDS, C. J.—This appeal arises out of a suit upon a 
mortgage, dated the 8th of January 1874. The suit was not 
instituted until the 13th of May i911. Both the courts below 
have granted a decree for sale of the mortgaged property. The 
defendants 6—11 have appealed. Their case is that they had 
acquired title by adverse possession as against the mortgagor 
and that, therefore, the present suit as against them is barred 
by limitation. Article 132 of the II Schedule of the Limitation 
Act provides that a suit to “enforce payment of money charged 
upon immoveable property may be brought ‘within 12 years 
from the time when the money sued for became due.” Jt is ad- 
mitted here that having regard to section 31 of Act No. IX of 
1908 the present suit, as-a suit under Article 132, is within time. 
The appellants contend that so far as they are concerned the 
suit must be governed by Article 144 which provides that a suit 
for possession of immoveable Property must be brought within 
12 years from the time when this possession of the defendant 
becomes adverse to the plaintiff. I may point out at the com- 
mencement that the suit is not a suit for possession of immove- 
able property. It is precisely the suit that is mentioned iy Article, 
132. I may also point out that the plaintiffs, on the admitted 


‘facts, could never have brought a suit for possession of the pro- 


perty against any one under Article 144 until after a suit under 
Article 132 had been first brought. In my opinion a suit can 
always be brought under Article 132 against all persons ‘in 
possession whose possession is subsequent ‘to the date of the 
mortgage, provided that the suit itself is brought within 12 years 
from the time upon which the money became due, The question 
would I think be free from all difficulty were it not for views 
«taken by some of the courts of the decision of their Lordships 
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of the Privy Council in the case of Karam ‘Singh v, Bakar Ali 
Khan (1). In that ‘case a suit was brought upon mortgage bonds 
made in the months of January and October, 1862. Some of 
the defendants pleaded adverse possession.: The High Court 


in Allahabad held that they had not been in adverse possession . 


for more than 12 years and this decision was ‘confirmed by their 
Lordships.of the Privy Council, with the result that the plaintiffs 
got a decree for sale of mortgaged property. The-curious part 
of‘the case is that it would appear that both in India and also 
before their Lordships of the Privy Council the suit was treated 
_asa suit for possession, whereas in truth and in fact it wasa 
suit for sale just like the present case. This may possibly have 
been due to the fact that the defendant’s case was that his -adverse 
possession had commenced before the mortgage ‘was made. This 
was the argument which was put forward by. the learned counsel 
for the appellant when arguing the case before their Lordships 
of the Privy Council, and their Lordships held on the facts of 
the case as proved that adverse possession did not commence 
until after the date of the mortgage. It, therefore, became quite 
unnecessary for their Lordships to decide what was the Article 
of the Limitation Act which applied to the circumstances of the 
case. The'case was decided against the defendant, -on the case 
they tried to substantiate. This decision of their Lordships of 
the Privy Council was cited in the case of Atmadar Mandal v. 
Makhan Lal Day 3). The learned Chief Justice held that the case 
did not apply. There seems to have been a division of opinion 
in Madras. As mentioned before, my only difficulty is the 
decision of their Lordships of the Privy Council ; but having 
regard to the fact that no argument on the question ever took 
place before their Lordships and that it was quite unnecessary 
to decide the point, I do not think that the case can be regarded 
as in any way a binding authority upon this court on the point 
in issue. I accordingly would dismiss the appeal. 
TUDBALL J.—I concur. The question now before us is dis- 
cussed at considerable length in the case of Nandan Singh v. 
Jumna and others (8). I fully agree with all that has been said 


se [1882] I. L. R., 5 All, 1. (2) [:906} 1. Le R., 33 Cal., 1015. 
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there and have no reason to add anything further. . 

CHAMIER, J.—I had to decide this question some years ago, 
and | then thought that it was in reality governed by the decision 
of their Lordships of the Privy Council in Karam Singh v. 


Bakar Ali Khan (1) Both this court and their Lordships of the 
‘Privy Council seemed to me to have held that time began to 


- run against the plaintiff under Article 145 of the lI schedule to 


the Limitation Act, of 1871, from the date on which the, posses- 
sion of Karam Singh began because that possession was adverse 


‘to the plaintiff. What. has since been put forward, as an ex- 


planation of the decision of this court and of their Lordships of 
the Privy Council, does not seem to have occurred to any of 
the five Judges who dealt with the case in this court, or to any 
of their Lordships.who heard the appeal, and, I must say. that 
to my, mind the explanation is neither sufficient nor satisfactory. 
But as ‘some learned Judges of this court and of the Madras 


- Bigh Court have recently expressed the opinion that the de- 


cision of their Lordships should not be regarded as covering 
a case of this kind I defer to their opinion witha view to secure 
uniformity of decision. If the decision of the Privy Council 
is not applicable to the case then in my opinion the case is clear. 
On this ground I agree with the learned Chief Justice i in dis- 


: missing the appeal, 


-BY THE COURT. The order of the court is that the appeal 
be dismissed with costs. 
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Jurisdiction—Parlition proceedings —Order by revenue court to fle a suit—Cicil court 
soised of the case—Withdrawal with permission to bring ii afresh on same cause 
of actian—Second suti filed beyond the time gicén by revenue court. 

An order of a revenue court directing a party to Ble n suit in civil eourt 
within three months having once been complied with, the eivil court 
becomes seized® of the jurisdiction In the matter even thongh this joris- 
dietion might otherwise have been barred by seo. 283 (k) of the Land 
Revenue Act. 

Where the plaintiff was ordered by revenue court to file a suit in civil 
court within three months and he did file a suit within time but subsequently 
withdrew it with permission to file It afresh and filed it beyond the three 
months time given by the revenue court, held that the civil court had 
jurisdiction to entertain the suit. Randhir Singh v. Bhagwan Das, 11 
A. L. J. Ri, 746, followed, Narendra Bahadur Singh v. Motilal Singh, -14 O- C. 
114 ; Banwarilal v. Gopi, 4 A. L. J. R., 713, referred to. 

SECOND APPEAL against the decree of Pandit Dag Dutt 
Joshi, District Judge of Azamgarh, confirming the decree of 
Babu Raja Ram, Additional Munsif of Azamgarh. 

-The plaintiff as the proprietor sought for a declaration of his 
title to certain land under section 111 of the Land Revenue Act, 
The suit was filed within three months allowed by -the revenue 
„court but it was withdrawn on account of a formal defect with 
_liberty:to bring a fresh one. The present suit was instituted 
-the next day. The defence inrer alia was that the present suit 
not having been filed within the time allowed by the revenue 
court was not maintainable. Both the court below dismissed 
the suit, 

The plaintiff appealed. 

Pearey Lal Banerji for the appellant. 

The courts below have erred in holding that the present suit 
was barred by limitation inasmuch as the present suit was practi- 
cally a continuation‘of the former suit which was filed within three 
months but was withdrawn with permission to bring a fresh suit, 

He relied on . 

. i”. + Randhir Singh v. Bhagwan Das, [1913] 11 A. L, J. R., 746, 

| wed coe eee at LŽ S.A No, 789 of 1918, ee 


Civin -. 
June, 16 
Piagorr, J. 


CIVIL 
1814 
BHAN 
MUHAMMAD 


z M 
KADIR BUX 


Piggo!l, J. 


960 nigh cbtrt ÍA. L. J. #. 


S, M. Sulaiman, for the respondent, . 

The only suit which was maintainable was a suit ander section 
11r which would be a suit instituted within the time allowed by 
the revenue court and not a suit instituted beyond that. The 
case cited by the appellant Ei it helps him was not rightly 
decided. 


[PIGGOTT, J. a Referred to 14,Oudh Cases, When a suit is with- l 


drawn and a second suit i$ instituted it is a fresh suit'arid cannot 
be deemed to be a continuation of the furmer suit.] 
Pearey Lal Banerji, not heard in reply. . 
The following judgment was delivered by 
- PrG6ort, J. - This “appeal arises out of certain proceedings 
conriétted ‘with a partition case in the revenue courts. The 


_ plaintiff j Claimed to be entitled to, and also to be in possession 
-of a fractional share which stood recorded in the name of other 


t: 


&o0- sharers. He. brought his claim-before the Assistant Collector 
conducting the partition ‘and eventually, on the-19th of July -1911, 
‘under an order: passed by the Commissioner in appeal, he was 
‘required to institute within 3 months a suit in a civil -court for 
the determination of the question in. dispute. between himself 
and the‘other.co-sharers. ` He did institute a suit within 3 months 
.as required. Eventually he presented an application ‘to be -per- 
‘mitted to withdraw that suit with liberty to bring a fresh-one 
ion the same cause of action under the provisions of order 23, 
‘rule: 1, Civil Procedure Code .and he received such permission, 


“the order under which the suit originally instituted’ was with- ° 


drawn being.dated the zoth of May 1912, On the day following, 
namely on the 21st of May 1912 the present suit was instituted. 
The relief sought was a declaration that the plaintiff is in pro- 
prietary possession of a certain specified share, or in the alter- 
native, if it were found ‘that the plaintiff was not in possession, 
‘he sought a dectee for - recovery of possession. The first court 


framed 5 issues. and decided them all. It-held that the plaintiff 


had proved his title and his possession also; that. his suit was 
not barred. by: limitation, and that is to, say that he was within 
time under the apprepriate article or articles of the Indian 
Limitation Act. It dismissed the suit, however, upon a some- 


Daa 


what curious finding, namely, that by reason of section 233 (k) | 


| 


~~ 
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of the United Provinces Land Revenue Act, (Local Act III of 
1901) a suit of this nature, which related to a partition or union 
of mahals, was only entertainable if brought in accordance with 
provisions of section 111 of the same Act. The particular suit 
before him, the learned Munsif held not to haye been brought 
under section 111 of that Act, because instituted more than three 
months after the Commissioner’s order of July the 19, 1911. He 
accordingly dismissed. that suit relying upon a reported decision 
of two learned Judges both of whom have subsequently Sat as 
Judges of this Court, in the case of Narendra Bahadur Singh v. 
Moti Lal Singh Y). The plaintiff then appealed to- the court of 
the District Judge. The order dismissing his suit was there 
affirmed, though on a- different ground. The learned District 
Judge referred to the reported decision of a Single Judge of this 
Court in Banwart Lal v. Gopi (2) According to this decision an 
order. requiring a party appearing before a revenue court to file 
.a suit in a civil court within a limited time involves a. suspension 
and supercession of the ordinary period of limitation prescribed 
for such a suit, so that if the suit be instituted beyond the period 
limited by the order of the revenue court, then it must be treated 
as barred by limitation, irrespective of any period which may be 
provided for such a suit by the first schedule of the Indian Limi- 
tation Act. This ruling can no longer be accepted as good law. 
It was quoted before a Bench of this Court in Randhir Singh v. 
Bhagwan Das (3), and though not expressly dissented from in the 
reported judgment, it seems to me to have been practically set 
aside. That case was very much on all fours with the one now 
before me and is in fact indistinguishable from it. It is. obvious 
tliat the pfesent suit was not barred by the ordinary law of limi- 
tation, so that rule 2, order 23, Civil Procedure Code cannot be 
quoted or relied on with respect to it. The penalty provided by 
the Land Revenue Act itself for failure to instituté a suit within the 
.limited period, is that the Collector shall decide the question in 
issue against the person who has failed to institute a suit. The 
learned Judges of this Court held that, in circumstances like the 
present, there has been no failure to institute a suit within the 
period prescribed by the order of the revenue court and that, no 
question of limitation being involved, the suit when istituted afresh 
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-after the order of withdtawal is‘not obnoxious to. the‘ provisions of 
order 23, rule 2, Civil Procedure Code. Chi a 
So far as the question discussed in the Oudh Case as to the ap- 
‘plicability of section 233 (k) of the Land Revenue Act is concern- 
-ed, the point does not seem to have been expressly taken before 
the learned Judges of this Court. Théy seem to me to have decided 
by implication that the order of a revenue court directing a party'to. 
file a suit in the civil court within 3 months having once ‘been 
complied with, the civil court became seized of jurisdiction in the 
matter, even though this jurisdiction might otherwise have been 
barred by section 233 (k) of the Land Revenue: Act: Having ju- 


‘riSdiction to deal with the suit, the civil court could, therefore, per- 


mit the plaintiff to withdraw the same and re-institute it in <an 
amended form. At any rate I am bound by the-decision of a 
Bench of this Court in a similar case and, it- follows that I cannot 
maintain the order of the lower appellate court. It has been 
represented to me in argument. on behalf of the respondents that 
the proceedings in partition have in the meantime been going on, 
so that the state of affairs at the present moment is no longer ‘the 
same as it was when this suit was instituted. ` The suggestion is 
that the defendants ought under the circumstances, to be permit- 
ted .to enter into fresh pleadings, and perhaps to satisfy. the court 


. that, whatever may have been the case at the moment: when the 
. first suit was instituted, the plaintiff is no longer entitled either to 


a declaration or to a decree for recovery of possession. This is a 
matter which the defendants should bring to the notice of the 
lower appellate court, to which court the case must now go back. 
That court dismissed the appeal of the plaintiff upon-what was 
strictly a preliminary point, It has net gone into any ôf the other 
issues in the case and its decision on the preliminary. point in 
question, I must, in accordance with the decision in Randhir Singh 
v. Bhagwan Das(1), now reverse. I, therefore, set aside the decree of 
the ‘lower appellate court and remaned the case to that court under 
Order 41, rule 23 Civil Procedure Code with directions to re-admit 
the case on fo its file of pending appeals and dispose of it- accord- 


‘ing to law. Costs of this appeal which will include fees in this 


Court on the higher scale will abide the event. 


Appeal decreed, cause jointed 
11 [1918} 11 A, L. J, 746, 3 
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MATHURA KALWAR (Defendant) ~~ > ow 
© VETSUS 1914 
AMBIKA DAT AND OTHERS (Plaintifs\* June, 18 


E-gistration det (ILL of 1877), serlion 47—Haeoution and registation of a subsequent CHANIFR, J. 
-- gale deed beforeyhe presentation for registration of tha first deed—No undue dday— 
Transfer’ of Property Act (IF of 1888), section 41~—applicabiliiy of — Conflict 
_ with the Registration det. 
~ M mortgaged his fixed rate holding to the appellant in 1906. On lst June 
1909 M sold his rights in the holding tothe responient The sale deed 
Was presented for registration on 18th June 1909 and was owing to obstruc- 
. Hon-on the.part of the vendor actually registered much later. Before the 
presentation for registration of ‘the above sale deed M on 11th June. 1914 
sold tho holding to the appellant and registered a sale deed on that vory day. 
In a snit for redemption and poasession by the respondent 
Held that section 47 of the Registration Act was applicable and the fact 
that the second sale deed was executed and registered before the presentation 
for registration of the first sale ‘deed waa no ground for postponing the 
~. first sale deed. ~ ju. * pers 


_. Held also that section 41 of the Transfer-of Property Act had no application ° 
. . toa ease where the document had been presented for registration without 
nade delay on the part of the vendee. Section 41 of the Transfer of Property 
` Act should not be read iu euch a way asta come into conflict with the 
` Registration Act, pection 47. 

“SECOND APPEAL from a decree of V. N. Mehta Esq. Sub- 
ordinate Judge of Jaunpur, confirming a decree of Pandit Jag- 
mohan Narain Mushran, Munsif. 

%, Claim, for redemption ofa mortgage. 
i The çourt of first instance decreed the claim. - = ie 

The lower appellate court confirmed the decree. 

The facts of the case are fully set forth in the judgment. 

` Defendant, appealed. 

'. Harnandan Prasad (with ‘him S. W. Sen), for the appellants, 
contended that the Sale-deed in favour of the appellants was re- 
gistered | long before the registration of the sale-deed in favour of the 
ségpondents. Section 47 of the Registration Act would apply only 
if there are no equities between the parties. Ín this case, there 

was evide'pce that the respondents did not pay the full amount of è 
i © 7  #B, A, No. 923 of 1913, 
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consideration of the sale. Moreover the evidence showed that the. 
respondents had knowledge that the vendor was intentionally 
avoiding registration of the document and was going to execute 
a document in favour of the appellant. The respondents, being 
aware of this, ought to have taken prompt and effective measures. 
As they were guilty of negligence and laches, the provisions of 
section 47 should ‘not be applied in their favour. Section 41 of 
the Transfer of Property Act also bars the present suit, After the 
mortgage the vendor mortgagor was the owner of the equity of 
redemption. After the sale in favour of the respondents, he 
became the ostensible owner of the equity of redemption, The 
respondents having failed to get their names entered and mutation 
effected in their favour and having allowed the mortgagor to con- 
tinue in possession as ostensible owner and the appellant being 
purchaser in good faith and for consideration, the sale in his favour 
should be allowed to stand. 

P. D. Tandon (for the respondents), was not called npon; 

The following judgment was delivered by 


CHAMIER, J.—In August 1900 Mata Badal a tenant ofa fixed 
rate holding mortgaged it to the appellant. On June Ist, 1909 
Mata Badal sold all his rights in the holding to the plaintiffs res- 
pondents. The sale-deed was presented for registration on June 
18th, 1909, but owing to obstruction offered by the vendor the 
document was not registered till the following February. In the 
meantime Mata Badal again sold his rights in the holding to the 
appellant by a deed of sale, dated the 11th of June 1909 and regis- 
tered on the same date. This was a suit for redemption of the 
mortgage and possession of the holding by the respondents. It 
was resisted by the appellant on the strength of the document of 
June 11th, 1909. Ithas been found that the respondents are dona 
fide purchasers of the property and that the deed of sale in their 
favour was really executed on June Ist, 1909,and that the deed 
relied upon by the appellant did not come into existence till ten 
days later. Prima facte the later deed must give way to the 
earlier deed. On behalf of the appellant it was said that there {s 
some evidence that a few days after the execu tion of the earlier’ 
deed the respondents received some kind of information that Mata 
Badal intended to execute a deed in fayour of the ‘appellant, 
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Even if this was so, it would be no ground for -postponing the, = Civ 


earlier deed. Much stress was laid on the fact that the appellant 1914 
had no notice of the earlier sale-deed. Inthe circumstances of -yyrqopa 
the present case this is immaterial. The respondents are not res- BALAN 
ponsible for the fact, ifit bea fact, that the appellant had no Aune Dat 
notice of the deed. The only other point taken was that the case Chamier, J. 
was covered by section 41 of the Transfer of Property Act.. In my 

opinion that section has no application whatever to the facts of 

the present case. The person in possession of the property was 

the appellant. „There was no undue delay on the part of the res- 

pondents in presenting their document for registration. If this 

section were read in the way suggested by the appellant it would 

conflict seriously with the Registration Act. The plaintiffs-res- 

pondents are entirely without blame in this matter. Their deed 

was earlier in date and must prevail over that in favour of the 


appellant. The appeal fails and is dismissed with costs. 


Appeal dismissed, 
BHAWANI PRASAD (Plaintif) = dient 
VErSUS E Ta 
SUBHAGI AND OTHERS (Defendants).* an == 
June, 86 


Hindu Law— Restitution of conjugal righis—Legal cruelly, what amounts to —Porsonal eae 
health of the wife endangered—Whon desertion by a Hindu wife justified. RAFIQ, J. 
Where a Hindu husband starved his wife, did not give her proper clothing, 
e shut ger up every time he went out of the house, turned her out: more- than 
once from his house and frequently used personal violence towards her, 
_ held, that the facts constituted legal cruelty inasmuch as they were of 
` such a character as to endanger the personal health if not the safety of the 
” wife. i a 
- Cruelty in a degree -which rendered it unsafe for the wife to returh A 
. to ber.husband justified desertion by the wife under the Hindu Law and 
was a good defenceto a suit for restitution of conjugal rights. 
SECOND APPEAL from a decree of V, N. Mehta Esq., Subor: 
dinate Judge of Jaunpur, confirming a decree of Babu Kesri 


Narain Chand, City Munsif. 3 
Claim for restitution of conjugal rights l j 
,* 8. As No. 1027 of 1918, : 
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The court of first instance dismissed the claim. 

The lower appellate court confirmed the decree.’ 

Plaintiff appealed, 

Katindi Prasad, for the appellant. 

Muhammad Ishaq, for the respondents. 

The following judgment was delivered by 

RAFIQ, J.—The suit out of which this appeal has arisen was 
brought by the plaintiff appellant in the court of the Munsif of 
Jaunpur for restitution of conjugal rights. The claim was brought 
against four persons, £. ¢, Musammat Subhagi, Ajudhia, Jageshar 
and Basawan. It was alleged in the plaint that Musammat Sub- 


hagi was the lawfully married wife of the plaintiff and that she ~ 


had been taken away from his house by the other defendants, who 
were her near relatives, a short time before the institution of the 
suit, under the promise of sending her back to the plaintiff in a 
few days. She did riot return to him either of her own accord of 
under the advices of the other defendants inspite of his repeated 
requests, 

It was further alleged in the plaint that Musammat Subhagi 
had gone away with ornaments worth Rs. 100. 

The plaintiff, therefore, sued for the restitution of conjugal rights 
and for the recovery of the ornaments or the value thereof. 

The chief contesting defendant in the case was Musammat 
Subhagi. She admitted her marriage with the plaintiff but resist- 
ed his suit mainly on two grounds, vzs., (1) that he was impotent 
and (2) that he frequently used personal violence to her and systi- 
matically ill-treated her in other ways. 


The learned Munsif accepted both the pleas in defence and 
dismissed the suit. On appeal the learned Subordinate Judge 
affirmed the decree of the first court. He, however, disagreed with 
the first court as to its finding on the plea of impotency. The 
learned Judge was of opinion that in the absence of medical 
evidence he was not prepared to accept the evidence of Musammat 
Subhagi on the point. But he agreed with the first court as to the 
proof of personal violence and ill-treatment by the plaintiff. The 
latter has come up in second appeal to this Court. It is contended 
on his behalf that the only cruelty which can be recognised under 
the Hindu Kaw justifying the wife to resist the husband’s claim 


Ps 
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for restitution ôf conjugal rights is legal cruelty which would under 
the English law support a suit for judicial separation, that is, such 
actual violence by the husband as to endanger personal safety or 
health of the wife. 


In the present case no such cruelty, it is said, has been 
proved. 


The learned Counsel for the appellant does not dispute the 
finding of the lower appellate court as to the character of the 
violence and il]-treatment by the appellant of his wife Musammat 
Subhagi., It is conceded that the finding on that point is a finding 
of fact and must be accepted but his contention is that the violence 
and the ill-treatment found to have been used by the appellant 
to his wife do not in law amount to cruelty. On the other hand 
thé learned- Counsel for the respondents maintains that the said 
violence and ill-treatment do amount to legal cruelty. Moreover 
it is urged for the respondent, Musammat Subhagi, that the finding 


of the.lower appellate court on the question of impotency is not 


a correct one. The absence of medical evidence on the point was 
no reason for rejecting other evidence in the case. If the- learned 
Judge of the lower appellate court was of opinion that medical 
evidence in the case was indispensable he should have given an 
opportunity to the respondent to produce such evidence. It is 
suggested for the respondent that the case should be remanded to 
the lower appellate court for the reception of the medical evidence 
and the decision of the question of impotency in the light of that 
and other evidence on the record. 


I would have acceded to the suggestion of the respondent if I 
were of opinion that the finding of the lower appellate court on 
the other point raised in the case could not be upheld. It has 
been found by the learned Subordinate Judge that the appellant 
starves his wife, does not give her proper clothing, shuts her up 
every time he goes out of the house and frequently uses personal 
violence to her and he has turned her out more than once from his 
house. These facts in my opinion constitute legal cruelty inasmuch 
as they are of such a character as to endanger the personal health, 
ifnot the safety, of Musammat Subhagi. One of the circumstances 
which justifies desertion by a wife under the Hindu Law ‘is cruelty 
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in a degree which renders it unsafe for the: wife te. return to her 
husband vide Trevelyan’s Hindu Law, page 64. 


The plea of the respondent based on the allegation of. cruelty, 
therefore, prevails. 
The appeal fails and is dismissed witii costs. 
Appeal A 
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BHAROSA AND OTHERS (Defendants) 
Versus o 


SIKHDAR AND OTHERS (Plaintifs)* 

Code of Ciril Procedure (Aei V of 1908), O. 33, r. 7 —Apphesiion for mutation proceed- 
ings— Compromise without court’s permission— Registration det (ILL of 1877), section 
17—Family settlement—Transfor of property worth over Rs 100—Begistration— Evi- 
dence Act (I of 1878), section 91—Vary or alier the terms of compromise. | 

Order 32, rule 7 of the Code of Civil Procedure doés not apply to procged- 
‘Ings under chapter 35 of the.Land Revenue Act anda compromise entered 
into bythe guardian‘of minor parties in matation proceedings cannot be 

- - get aside simply on the ground that the court did not give the guardian leave 
-to enter into it on behalf of the minors. 

A compromise filed in the Revenue Court about immovable property worth 
over Rs. 100 laying down the rights of parties to the proceedings requires 
registration and it cannot be exempted on the ground that it evidences a 
family settlement. Khunni'Lal v. Gobind Krishna, I. L. R., 33-All., 356 and 
Pearo Lal v. Kokla, 11 A. L J. R., 157, distinguished. Sadruddin v. Chajit, 
L L. B,, 31 All, 18, Rustam Ali Ehan v. Gana, I L. R., 83 All, 728, referred 
to. Prannal yv. Lakshmi, 1. L. R., 22 Mad., 508, Bindeshri Naik v Ganga 
‘Saran, I. L. R., 20 All , 171, ‘applied as 

Semble When theterms of a compromise are found tobe set out inà 
petition the petitioner is to prove the terms of the compromise ang oral evi-. 
dence would not be admissible to vary or alter its terms. 


SECOND APPEAL from a decree of Khwaja _ Abdul Ali, ' Addi- 
tional Subordinate Judge of Cawnpore, confirming a decree, of 
Babu Ram Anugrah Lal Srivastava, Munsif of Fatehpur. 

Claim for recovery of possession 

. The court of first instance decreed the claim in part. 

f The lower appellate court confirmed the decree. 

- . Defendants appealed. 
Surendro Nath Sen, for the appellants. 


G, W. Dillon, for the respondents. 
*8, A. No. 894 of 1913. 


VOL. XIE . HIGH COURT 999 


‘The. followjng judgment was delivered by" = : SOY o CIVIL: 


CHAMIER, J.—The plaintiffs are sons of Mangli Kurmi by his is 
wife Rukya whois the fourth defendant. Defendants 1,2 and 3 are BHAROSA 
his sons by another wife. Mangli died in September 1911. In the Sine 
course of the mutation pfoceedings consequent upon his death a Chamier, J. 
petition was'filed ón January 4th, 1912, setting out that the parties l 
had agreed that the names of defendants 1,2 and 3 should be 
entered in respect of Mangli’s zemindari property and that the 
names of the plaintiffs should be entered in respect of three bighas 
matikana, the lots being specified. The petition was signed on 
behalf of the plaintiffs by their mother the fourth defendant. The 
plaintiffs were, then and still are minors. Mutation of names was, 
made in accordance with the petition as regards the zamindari. 

There is nothing to show what was done about the ‘three 
bighas. : 

' In June 1912 the plaintiffs ‘brought. the presni suit to set 
aside the compromise and for possession of their Shares in the 
zamindari. The Munsif gave them a decree for 4ths of the 
property and his decree was confirmed on appeal by the Subordi- 
nate Judge who held that the petition of compromise was not à 
admissible in evidente, not having been registered, that the sanc- 
tion of the Revenue Court was necessary to the validity of the 
compromise but was not obtained and that the plaintiffs’ mother 
had no power to.enter into the compromise on thefr behalf as it 
was not for their benefit. 


Order XXXII, rule 7 does not apply to proceedings under 
section 35 of the Land Revenue Act, therefore the compromise. 
cannot be set aside merely on the ground that the Revenue Court 
did not give the plaintiffs’ mother and guardian leave to enter into 
it on their behalf. 


The learned Vakil for the defendants MRE A contended in 
the first place, that documents evidencing a family settlement do 
not require registration, at all events where, as in the present case, 
the compromise -does not purport to transfer property from one 
party to another, but is based on the: assumption that there was 
some kind of. antecedent title in the parties and the compromise 
acknowledges’ and defines, what that title. is, and reference was . 


Cryin’ 


1914 
BHAROBA 
SIKHDAR 


Thamier, J. 


1000 HIGH COURT [A. L. J. R. 


made to Khuuni Lal v. Gobind Krishàna'() aad Piare Lal 
v. Kokla (23) The former case deals with the effect of a 
compromise on titles set up by disputants but it does not lay 
down that all compromises are based on the assumption that a 
party has some antecedent title to the property allotted to him. 
Some compromises certainly rest on no such assumption. It 
often happens that property is conveyed by one party to another 
in .consideration of the abandonment of a claim by the other. I 
am not satisfied that the compromise in the present case was based 
on any such assumption and the decision of the Privy Council is 
certainly no authority for the proposition that documents giving 


„effect to a family settlement are exempt from the registration law. 


In the case decided by this Court a petition, not unlike the one 
now in question, had been filed in some mutation proceedings, 
GRIFFIN, J. decided that it did not require registration because 
neither of the parties thereto purported to convey any property 
and the petition simply contained a statement that they agreed 
that each should be recorded in respect of one half of the property, 

The appellate judgment i is as follows :—“ In our opinion it must be 
presumed from the whole proceedings, commencing with the peti- 
tion for mutation, the order of the revenue authorities recording 
the names in accordance with the petition and the subsequent 
sales upon the strength of this record, that the parties entered into 
a family arrangement. On these grounds we think that the decree 
of the learned Judge of this Court ought to stand ”, Nothing was 
said about the question of registration. Iam disposed to think 
thdt the real ground of the decision was that as sales had taken 
place on the strength of the record made with the consegt of-thee 
plaintiffs it was too late for the plaintiffs to go back on what had 
been done ; otherwise it is difficult to account for the fact that the 
court did not refer to the case of Sadruddin v. Chajju (3), in which 
both learned Judges had taken part, or to the case of Rustom Al 
Khan v. Gaura (4), which was precisely in point. 

; Written instruments are certainly not exempt from registration 

merely because they evidence or carry out a family settlement, 

see Prannal Anni v. ERT Anni (5) and I know of no autho- 

(G) [1911] I. L. R., 38 AN., (2) [1918] 11 A. L. J. R., 167 and 765. 
| (B) [1909] L L. B., 31 All., 7 (4) [1911] I. L. R , 83 Al., 728. 
(5) [1889] I. L. R., 22 Mad., 608, `e 
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tity for the proposition that a document which would otherwise 
require registration need not be registered if it is thrown into the 
form of a petition oris presented to a court along with a petition. 
In Bindeshri Naik v. Ganga Saran Sahu (1), teir Lordships of the 
Privy Council said that section 17 of the Registration Act did not 
apply to proper judicial proceedings whether consisting of plead- 
ings filed by the parties or of orders made by the court. But that 
observation has never been understood to mean that the Regis- 
tration Act does not apply at all to any document presented toa 
court. In the Madras case cited above a razinamah had been 
presented to a civil court with a petition that a decree might be 
passed in accordance with it. The- Privy Council held that in so 
far as it was submitted to and was acted upon judicially by the 
court it was a step of judicial procedure not requiring registration 
and the.orders pronounced in terms of it constituted res judicata 
binding upon the parties who gave their consent to it. The ragt- 
namah set out the terms of an “agreement of union relating to 
other lands which'had not been filed but as the decree of the court 
did not refer to those lands their Lordships held that as regards 
them the parties must be relegated-to the agreement -of union 
which not being registered was inoperative. There has been a 
difference of opinion between this Court and the Calcutta High 
Court as to the precise meaning of this ruling of the Privy Council 


as regards a point which doesnot arise here ; see Raghubans Mant 


Singh v. Mahabir Singh (2) and Gurdeo Singh v. Chandrikah Singh 
(8) but both courts have decided that a petition of compromise 
presented to a court which declares the respective interests of the 

arties in property exceeding Rs. 100 in value must be registered 
ee it*can be used as evidence of title unless itis acted upon 
judicially by the court, See Kashi Kunbi v, Sumer Kunbi (4) and 
Rustom Ali Khan v. Musammat Gaura (5). 

In the present case the petition of compromise was acted upon 
by the Revenue Court at all events as regards the zamindari inter- 
ests of Mangli but po decision of a Revenue Court in a mutation 
proceeding can render a question of title res-judicata. The Privy 

(1) [1897] I. L. B., 20 Ail., 171. (2) [1906] I. L. R , 28 Al., 78. 
(8) [1907] L Le R., 86 Cal., 193 at p. 223. (4) [1910] I. L. R , 32 All, 206 
B: . (6) [1911] I. L. R., 88 All, 728. 
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Council were referring to the decree of a Civil Court when they 
said that the order pronounced upon the rasinamah constituted 
rés-judicata and in my opinion KNOX and PIGGOTT, JJ. were right 
in deciding in Rustom Ali Khan v. Gaura (1), that an order of a 
Revenue Court upon a petition of compromise in mutation pro- 
ceedings could have no such effect. 


There remains another point which was strongly pressed by 
Dr. Surendro Nath Sen. He contended that the law did not re- 
quire a compromise of the kind now in question to be in writing 
and that the proper view to take of the case was fhat the parties 
settled the terms of the compromise before they signed the petition 
and that the petition was not intended to carry out the compro- 
mise but only to inform the court of it. He also relied upon the 
judgment of BANERJI, J and myselfin Adu Safian v. Aminullah (3). 
In that case it was alleged that two ladies had renounced their 
shares in the property of a deceased person in 1903. All that 
we held was that an unregistered petition of 1904 might be 
used as evidence of the relinquishment said to have taken place in 
1903. 

When the terms of a compromise are found to be set out ina 
document it cannot be lightly assumed that the compromise was 
complete before the document was signed. In most cases the 
signing of the document by both parties is intended to indicate 
that pour parlers have come to an end and the parties are at last 
at one. The importance of having written evidence of the terms 
of a compromise is well understood, Litera Scripta manet verbum 
ut inane perit. It was never suggested in the courts below that 
the completion of the compromise preceded the signing of the 


petition and it would be a mere invitation to the parties to give ` 


false evidence to allow such a case to be set up now. The petition 
was, I have no doubt, intended to prove the terms of the com- 
promise and I doubt whether oral evidence of them would 
be admissible with reference to section 91 of the Evidence Act. 


Lastly it has been found that the compromise was not for the 
benefit of the plaintiffs. That finding, if sound, is alone sufficient 
to dispose of the plaintiffs’ case. I dismiss the appeal with 


costs. i 
Appeal dismissed. 


(1) 1191}] I. L. R., 38 All., 728, (2) 8. A. No, 565 of 1918, 
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MUHAMMAD IBRAHIM AND OTHERS (Applicants) Civin, 
VErSUS 1914 
KING-EMPEROR # May, 30. 
Criminal 1 Procedure Code (dot Vof 1898), section 476~ Court—Successor in office. Ri cee = 
The expression court in section 476 Criminal Provedure Code includes °- C.J, 


the successor in office of the officer who decided the civil ease. Bahadur v. TUDBALL, J. 


Eradaiullah, ÊL. R., 87 Cal, 642; In the matter of the petition of Naval 


Singh, I. L. R , 84 All, 398, referred to. 
CIVIL REVISION from an order of Babu Shekhar Nath Baner 


Subordinate Judge of Agra. 
B. E. O'Conor, -Shiam Krishna Dar and Benode Behari, for 


the applicants. 

A. E. Ryves and Lalit Mohan Fea for the opposite party. - 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This application arises out of an order 
made by the Subordinate Judge of Agra, directing a prosecution 
under the’ provisions of section 476 of the Code of Criminal 
Procedure. The prosecution was directed in connection with 
evidence given in a civil trial. Under the rulings of this Court ; 
such an order cannot be entertained in revision save under. the 
provisions of section 115 of the Civil Procedure Code. It is | 
suggested that as the final order directing the prosecution was 

) not made by the same Subordinate Judge who originally heard 
‘ the case, there was no jurisdiction to make the order. In our 

opinion ths contention is without force. We may mention that 
the first step in connection with the prosecution was taken by 
the very same. Subordinate Judge who. decided the civil case. 
But on the general question we may refer to Bakadur v. Eradat- 
ullah Mallick (1), where it was held that the expression “Court ” 
in section. 476 includes the successor in office. See also in the 
matter of the petition of Mawal Singh (2). We, of’ course, express 
no opinion whatever on the mérits. “The application fails‘and 


is dismissed with costs. 
os S ae , Application dismissed. 


Richards, O.J, 


g * Civ. Rev. No. 1 of 1914. 
(1) [1910] T L. Re 37 Cal. z 642. (2) (1952) LeL. R., 34 All., 393. 
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BHAWANI SINGH AND OTHERS 
l VEFSHS 
KING-EMPEROR® 


Code of Criminal Procedure (dot V of 1898), seo ion 188— Magistrate—Discretion in 
rejecting sureties— Police report. 

The Magistrate has a wide discretion under section 122%) accept or reject 
a certain surety. This discretion can, however, be exercised after a satis- 
factory enquiry fn accordance with Jaw. Where a Magistrate acting on police 
report only refused to aceept certain persons as Burties, held that there hav- 
ing been no enquiry the order was bad, Emperor v. Balant, I L. R , 27 

All., 293, followed. 


CRIMINAL REVISION from an order of L. M. Stubbs Esq., 
District Magistrate of Mainpuri. - 

Satya Chandra Mukerji, for the applicants. 

R. Malcomson, (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


Piggott, J—This is an application in revision which raises. 


two questions. The three applicants, Bhawani Singh, Ganai.Shan- 
kar, and Rustam Singh, have been ordered by a Magistrate of the 
first class to furnish security to be of good behaviour. That order 
has been confirmed by the District Magistrate in appeal. Its: pro- 


priety is called in question by the first paragraph of the applica- . 


tion to this Court. An examination of the record discloses to my 
mind no valid ground for interference with this order. dn so far 
the application fails. 

The other point taken has reference to an attempt made, .by 
the'three applicants to comply with the order requiring them to fur- 
nish security. Each of them tendered his security bond signed by 
two sureties, and it has been ascertained that the sureties offered were 
men of sufficient substance, regard being had to the amount of the 
security required. The Magistrate has however rejected three sure- 
ties, one for each of the three applicants, on the ground that he be- 
lievés them to be men of lawless character, who could not be trusted 

* Cr. Rev. No, 218 of 1914. 
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to control the, proceedings of the applicants, so as to restrain them 
from the commission of offences during the period covered by the 
security bond. The discretion, given to a Magistrate by section 
122, Criminal- Procedure Code is a wide one, and if the facts in this 
case are as stated by the Magistrate it cannot be said that he was 
wrong in treating each of the sureties as an “ unfit ” person within. 
the meaning of that section. The record, however, discloses the 
fact that the Magistrate formed this’opinion on the strength merely 
of a report received by him from a police officer. There isa con- 
census of autkority in this Court; of which I am content to refer 
to the case of Emperor v, Balwani(), and to the cases therein citéd, 
that such a conclusion as has been arrived at by the Magistrate in 
this case is not warranted by a police report in respect of which 
there has been no formal enquiry in court. The persons called 
upon to furnish security have been given no opportunity of meeting 
the objection. The view taken by this Court appears to be 
that in recording an’ opinion that ‘such and such surety is 
an unfit person, the Magistrate’ must show that he has exer- 
cised a judicial discretion. No attempt has been made. to lay 


down the nature of the enquiry which should be had, and, 


speaking for myself personally I should’ desire, to restrict 
the interference by this Court in such a matter within narrow 
limits, At.the same time I am not prepared to dissent from the 
authorities-of this Court which lay down that there must be some 
sort ‘of independent enquiry by the Magistrate, showing that a 
judicial discretion has been exercised as to the question of the fit- 
ness of the proposed surety. I set aside the order rejecting. each 
pf the three sureties in question, and following the precedent of the 
reported case to which I have already referred direct the Magis- 
trate to take up the matter again and dispose of this question of 
the fitness of these 3 sureties after a satisfactory enquiry in accord- 
ance with law. There was another surety, namély the 2nd surety 
tendered by the applicant Rustam Singh, who was rejected by the 
Magistrate on the ground that he lived at so great a distance from 
Rustam Singh’s place of residence that the Magistrate - felt no 
confidence in his ability to exercise: any control over Rustam 
Singh’s proceedings during the period covered by the secirity 
bond. Here again, I think that the reason given for rejecting the 
surety may be a valid one; but the Magistrate's procedure in the 
(1) L1904] É L. fey 97 AN! $93, 


CKIMINAL 
1914 
Buawanl 
SINGE 
. v. « 
EMPEROR 


Piggott, xr 


CIVIL 


etme 


1914 


lune, 26 


— 


'GaoTT, J. 
a 


looé Hiei coURt fa. L. $. R. 


matter has been somewhat too summary. Itis at sleast conceiv- 


able that the surety intended to make arrangements for Rustam 


Singh to take up his residence near him. At any rate I think 
that the Magistrate would have exercised a sounder discretion if, 
before definitely rejecting the surety, he had called the latter and 
made some further enquiry. It is possible that the surety might 
himself have admitted that he had no real hope of being able to 
control Rustam Singh’s proctedings. As I am sending the case 
back, I think it advisible to set aside also the order rejecting this 
other surety tendered on behalf of Rustam Singh, and similarly 
direct proper enquiry to be made with regard to this man also. 


Let the record be returned. 


MAHARAJA OF JAIPUR (Decree-holder) 
versus 


LALJI SAHAI ( Judgment debtor)® 
Limitation Act (LX of 1909), art. 188 (5), (6)—Decree attached in ezeoution —dpplica- 
tion for execution of attached decree—Step in aid of execufion—Decree passed whon 
Act of 1877 in force—Application governed by the new Aci— issue of notice to 


judg ment-debtor. 
A decree was passed in favour of the respondents on 19th March, 1907. 


On 8th April 1969 the decree-holder applied for exeeution by attachment 
ofthe property of his judgment-debtor which in this case was a decree. 
The court ordered notice to issue and a notice was issued on 27th April, 


1909. It was returned unserved and another notice was issued on 18th ` 


May, 1909. On September 14th, 1909 the decree-holder moved the proper 
court to execute the deoree in favour of his judgment-debtor. The next 
application for execution was made on i5th April, 1912. z : 
Held, that the period of limitation should bw caloulated according to the 
Act of 1909. A 
Held, also that the period of limitation was to be reckoned from the 
date of actual issue of notice within the meaning of section 182 (6) of 


the Limitation Act of 1969, í 


Held, also that even if the Aot of 1877 be applied the order of the court: 


dated 18th May ordering fresh notice to issue would save the application 
of 15th April, 1912 from being barred by limitation. r 
Held, farther, that an application by the decree-holder moving the court 
to pxecute the attached decree in favour of his judgment-debtor is a step 
in aid of exeeytion. , ' 
> E. F. A, 328 of 1913. 


Order set aside.: 


` 


VOL. XII) HIGH COURT : 1007 


EXECUTION FIRST APPEAL from a decree of Babu Banke 
Behari Lal, Subordinate Judge of Benares. 

The material facts appear from the judgment. 

` Jagiiwan Nath Takru, for the appellant. 

Gokul Prasad and Benode Behari, for the respondent. 

The following judgment was delivered by 

PIGGOTT, J.—This is an appeal by a decree-holder whose 
application for execution has been dismissed by the court below 
as barrea by time. The decree under execution is one for costs 
passed by this Court in appeal on March the roth, 1907. An 
application was made to the proper court on April 8th, 1909 to 
execute this decree by attachment of a decree held by this judg- 
ment-debtor against some ‘other person which was under execution 
in the same court. Incidentally a question has arisen in argu- 
ment whether in computing the subsequent period of limitation 
this Court should have regard to the provisions of the present 
Limitation Act No IX of 1908 or to the Act previously in force, 
namely, Act XV of 1877. The present Limitation Act came into 
force on the Ist of January 1909 and the application of 8th April 
1909 was a good application for execution within time under the 
previously existing law. I feel no hesitation therefore in holding 
that future period of limitation, reckoned from the 8%% of April 
1909 or from subsequent date must be calculated subject to the 
provisions of the present Limitation Act No IX of 1908. 

_ The application now before the Court is one of the 15th of 
April 1912. By this application the deoree-holder no longer 
desired to proceed with the attempt to realize his money by 
executing the decree in favour of his judgment-debtor which he 
had attached. He asked for a transfer of his own decree for 
execution to another court, In order that he might there execute 
it against property of his judgment-debtor within the jurisdiction 
of this other court. An order of transfer was granted ; but the 
court to which the decree was transferred has dismissed the 
application for execution on the ground that the application for 
transfer dated Apri] the 15th, 1912, was itself barred by limitation, 
being an application to a court to take a step in aid of execution 
of a decree made more than three years after the date of the 
decree and not saved by any of the other provisions of article 
182 of the first schedule to the’ present Limitation Act. In 
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appeal the “decree-holder contends that limitation: is -saved by 
clause (6) of article 182 aforesaid. Let usgo back to the applica- 
tion of April 8th, 1909, and take note of the fact that this was 
made more than one year after the date of the decree sought ` 
to be executed. A notice had therefore to issue to the judgment- 
debtor under the provisions of Order 21, rule 22, Civil Procedure 
Code and on that same day, namely, the 8th of April 1909, 
the court passed an order,that, notice should issue. . A notice was 
eventually drawn up.on-the 27th of April 1909 and it bears the 
signature of the presiding officer of the court over that date. 
The notice fixed the 1oth of May 1909 for the appearance of ‘the 
judgment-debtor, and an endorsement on the back shows that 
it was actually made over to a ministerial officer of the court 
for service on May the: 4th, 1909.- It was eventually returned 
unserved endorsed with a report to the effect that the period 
allowed for service was so short, in- view of the distance which 
had to be covered in ‘order to- effect service, that ‘the ‘serving: 
officer had ‘made no ‘attémpt to achieve that object, but merely 
returned the notice with a request that the court should fix a 
fresh date. After receipt of -this- report there .was-a fresh. order 


- passed by thé court; which. is to be found inthe order sheet 


únder ‘date May the “Ist, 1969.. This order is tothe following 
effect. “Notice returnéd unserved. Therefore let fresh - notice, 
issue fixing 7th June.”’ In compliance with this ‘order a fresh 
fiotice was ‘drawn up which'bears the signature of the presiding 
officer’ of the’ court-.over the date May the 19th; 1909, and the. E 
endorsement shows that it was made-over to a ministerial officer 
of the court for execution on May-:the 21st, 1909. Apparently 
thé issue of this fresh notice was overlooked in the couft below,: ; 
for it is not referred to in the judgment ọf the learned Subordinate 
Judge. The finding'of the court below is that the date of issue. 
of notice ‘referred to in clause (6) ‘of article 182 of the first 
schedule to the Limitation: Act means the . date’ of the order, 
Of the court directing notice to issue; and in ‘this case means, the 
8th of April 1909: - On this ‘finding has beén. based a decision,; 
that the present application ` for execution, dated April the 15th, 

191e, is barred by limitation. “Under the provisions of Act XV 
of 1877, where Article 179, clause (5), schedule II, corresponds. to, 
Article 182, clausé (6), schedule I, of the present > Act, there was. 
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much difference of opinion in the various High Courts as to the 
meaning of the expression “the date of issuing notice under 
section 248 of the Code of Civil Procedure,” used in the former 
Act. The Allahabad High Court consistently maintained “that 


the date of issuing the notice must be taken to be the date of- 


the court's order directing notice to issue. This was held ina 
series of cases, the last of which appears to be that of Jumat 
Kanjar v. Abdul: Karim Khan’ (J. There has been a change 
in the wording of the law,. the expression used in Article 182, 
clause (6) of schedule I to Act IX of 1908 being “the date of 
issue -of notice’. The argument for the respondent before me 
is that these words imply no alteration in the law and no deter- 
mination one way or the other of the question on which various 
High Courts had differed. One commentator has expressed the 
opinion that the change in the wording was intentional, its object 
being to set at rest the controversy on which various High Courts 
had. previously been: divided. If this view is correct then I can 
only suppose that,“ the date of issue of notice” was intended to 
mean the date borne by that paper itself, over or under the 
signature of the presiding officer of the court, just as the “date 
of issue” of a currency note, for instance, is the date appearing 
on the face of the note itself. I -incline to the opinion that this 
view is correct, though I am not aware that there has been 
any ‘reported decision in favour of it., On this view the applica. 
tion of 15th April 1912 is within time either from the date of 
the notice first issued or from the date of the subsequent notice, 
I do not think, however, that it is really necessary to the decision 
of this apgeal for me to determine this point. It seems to me 
that, even if it be. held that there has been no change in the 
law and that the older decisions of the Allahabad High Court 
are still binding inspite of the apparent change in the language 
.of the statute, in this particular case the, court’s order of May 
` the 18th, 1909, directing a fresh notice to issue and fixing a 
fresh; date, is quite sufficient to afford a fresh Stare point.for 


limitation. 


i I am prepared to dispose of this appeal on this ground 
: É [1908] I. L. R., 30 Alh, 536. 
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alone ; but it is perhaps expedient that I should notice ‘a further 
point which has been discussed before me. I have already 
pointed out that the application of 8th April 1909 was for the 
execution of the present decree by attachment ofa decree in 
favour of the present judgment-debtor. The learned Subordi- 
nate Judge, who decided this case, does not seem to- have 
‘had produced before him all the records which have been before me 
produced at the hearirig of this appeal. I have found in one of these 
records an application, as to the existence of which the learned 
Subordinate Judge expresses himself as doubtful, dated Septem- 
ber the 14th, 1909, by which the present decree-holder moved 
the proper court to execute the decree in favour of his judgment- 
debtor which he had attached. The question is whether this 
application would in any case be sufficient to save limitation 
under clause (5), Article 182, schedule I of the present Limita- 
tion Act, apart from any question as to the applicability’ of 
clause (6) of the same Article. In Lachman v. Thondt Ram (1j an 
application very similar to this one of September the 14th, 1909, 
was held to be sufficient to save limitation. There is no doubt 
a distinction between the two cases. The application dealt with 
in the reported case was one which, besides asking for the execution 
of the decree in favour of the judgment-debtor which had been 
attached, contained a definite prayer that any money thus realiz- 
ed might be credited in favour of the decree-holder on his 
original decree. The question to my mind is whether a prayer 
‘to that effect should not be taken as implied in the very nature 
‘of an application like this, of September the 14th, 1909, where 
the applicant is not the decree-holder under the deeree sought 
to be executed, but a judgment-creditor of that decree-holder 


“who had taken the decree in execution of his own decree, To 
‘my mind the decision of this appeal does not turn upon this 


point ; but if I were obliged to decide this appeal on this point 
alone, I should be inclined to hold that limitation was saved 
by this application of September the 14th, 1909. A contrary 
decision would involve a curious anomaly which the learned Sub- 


‘ordinate Judge in his judgment seems to contemplate with un- 


eéncern, that it might be open: to the present decree-holder to 
(1) [1885] L L. R., 7 All, 882, . 
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proceed with the execution of the decree which he had taken 
in.attachment, even though his own decree had in the meantime 
become barred by limitation. l am content, however, to base 
my decision upon the finding that this application of April the 
1sth, 1912 was within time under Article 182, Clause, (6) 
schedule I of the present Limitation Act. 

I accept this appeal set aside the decision of the court below, 
and return the record to that courte» directing it to re-admit this 
application on to its file of pending execution cases and to proceed 
with it according to law. The appellant will get his costs of 


this appeal. 
Appeal decreed, 


GANGA BISHAN AND ANOTHER (Plaintif s) 
i Versus 
MEHAR ILAHI KHAN AND ANOTHER (Defendants) * 

Res judicata —Ex parte decres—Deoree based upon compromise—Final decision—Decree 
against Hindu widow declaring plaintiffs reversioners—Subsequent transfer—Right 
of transferee to deny their righi. 

S a Hindu widow in possession of her husband’s property leased that 
property to certain persons. The plaintiffs brought a suit for cancellation 
of the lease and declaration of their right as reversioners, making both the 

. lessor and the lessees parties. S did not put in an appearance and the suit 
was compromised between the lessees and the reversioners and as against 
Ba decree ex pario was passed declaring that the plaintiffs were the next 
reversioners to the estate, Subsequently 8 executed a mortgage in 
favour of the defendant and the present suit against the mortgagee and 
8 for cancellation of the mortgage was brought by the plaintiffs 

.© | ontheground that there was no legal necessity for the mortgage. The 

defendants denied the right of the plaintiffs as next reversioners. 


Held that the ex parte decree against Sin the firat suit was binding upon 
her and she could not set up a plea that they were not the next reversioners. 


Held also that the mortgagee being a transferee from S after the ex parte 
deoree referred to above was passed against her was bound by the adigai; 
cations contained in that decree. 


_ A decree pased upon a compromise or made ex ` parte is asmuch 
binding upon the parties as a deoree obtained after contest, In re South 
' American Mexican Oo.; [1895] 1 Ch., 87, followed. The Bellican, 10 P. D., 
116 > Lakshmi Shankar v. Lakshmi{ Ram, I. L. R., 24 Bom., 77 ; Shiblal v, 
Gouri Prasad, 2-C. W.. N., 174, referred to. 
* 8S, A. No. 1111 of i915. o ye 
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SECOND APPEAL froma decree of Maulvi Mubarak. Husain, 
Subordinate Judge of Meerut, reversing a decree of Babu. Baij- 
nath Das, Munsif of Kairana. a i i 

‘Claim. for declaration of right. 

The material facts and arguments appear from the judgment, 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree. 

` Plaintiffs appealed. © ` e . 
- Benode Behari, for:the appellant, 

Muhammad Ishaq, for the respondents. 

The following judgment was delivered by 

SUNDARLAL, J.— The following pedigree shows the retation- 
ship between the parties, A 


7 t 


BIRBAL 
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Plaintif Plainuff ” 
BBs cn y _ TARIF 
g l =MUSAMMAT Bujani 
DHARAM SINGH 
a ‘is common ground that the Pont in suit belonged to 
‘Tarif who died-in February 1907. The property: then, according. 
‘to'the plaintiff, passed on to His’ son Dharam’ Singh who died in 
April 1907. On his death his mother Sujani inherited it.” On 
2nd July 1912 Musammat Sujani executed a.deed of mortgage 


- -of this property in favour of the second defendant for,Rs. 30. 


The plaintiffs, who are the next reversioners to the estate, accord- 
‘ing to the pedigree set forth above, sue to obtain a. declaration 
that the sdid' mortgage was made without any legal necessity or 
consideration and is null and void as against them and’ not bind- 
“ing upon them as the next reversioners to the estate. The defence 
to the suit inzer alia is that the plaintiffs are’ not reversioners of 
„Dharam Singh, and that the pedigree set up by them is not correct. 

The court of first instance found that the pedigree set up was 
fully established, and that the mortgage impugned was not shown 
to have been made for legal’ necessity. -It decreed: the claim of 
the plaintiffs. a ror ` : 


_ 
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The learned Subordinate Judge in appeal has reversed that 
decree, on the ground that the plaintiffs have failed to prove their 
pedigree. He has of course not tried the question of legal necessity 
but has dismissed the suit upon the preliminary ground mentioned 
above. 

So far as the question of the proof of the pedigree relied upon 
by the plaintiffs (apart from the question of res judicata) is concern- 
ed, the question is one of fact, and I am bound in second 
appeal to accept that finding and to hold that the plaintiffs have 
failed to prove it. 

Mr. Benode Behari, for the appellant, has, however, argued that 
that question was res judicata, having been decided in favour of 
the plaintiffs in a former suit on 22nd January 1909. That wasa 
similar suit instituted by the plaintiffs against Musammat Sujani 
and one Bhikoo to set aside a lease which Musammat Sujani had 
executed in favour of the latter. The plaintiffs as the next rever- 
sioners of Dharam Singh had claimed a similar declaration. The 
decree‘ in the suit was based upon a compromise, under which 
Bhikoo consented to a declaration being made that the lease was 
inoperative beyond the life-time of Musammat Sujani and that 
the plaintiffs were the next reversioners to the state of Dharam 
Singh. The decree so far as Musammat Sujani was concerned 
‘was made ez parte, and it, in terms, declared that the plaintiffs were 
-the next reversioners, 

More than three years, after that decree Musammat Sujani 
has made the transfer now impugned. The present transferee, 
Mehar Ilahi Khan, was of course no party to the former suit, butit 
is urged that he isa transferee from the first defendant against 
whom*the former decree had been made on 22nd January 1909. 
‘He is claiming under her, andis bound by the adjudications ob- 
tained against her. 

. This contention has been repelled by the learned Judge on 
M grounds :—viz, 

(1) that the present defendant Mehar Ilahi Khan was'no party 
to the former suit. 

(2) that the suit was never heard and decided after a fair trial 
but was only compromised. 

Before dealing with this contention, it would be petiaae as 
well to deal with a a minor question upon which the court below 
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Civ has partly based its judgment. That court has hejd that it has 

1934 not been proved that Dharam Singh (who was alleged to have 
rnai died about a couple of months after his father) survived his 
DREIN ‘father. If this be so, and I must take it to be so as'a fact found, 
emar Iranr the plaintiffs are still the next reversioners of the property, which 
mdar Lal, J. on this finding must be ceemed to be the estate of Tarif, its last 
full owner. The title of Musammat Sujani is that ofa Hindu widow 
‘succeeding to her husband’s*estate. This finding makes no 
material difference in the plaintiffs’ case. 

I now return to the question of res judicata, It is true that 
Mehar Ilahi Khan was no party to the former suit, but his mort- 
gagor under whom he claims was a party to it. He is a transferee 
from her after the decree had been made and is bound by the 
adjudications arrived at against her, to the same extent as she is 
pound by them, In Lord Halsbury’s Laws of England, Vol. 13, 
the law is thus laid down at page 346 :—“ In order that a judg- 
ment may be conclusive against a person as privy in estate toa 
party litigant, it is necessary to show (apart from his taking 
with a notice of 4s pendens that he derives title under the latter 
by act or operation of law subsequent to the recovery of the 
judgment.” See also in re De Burgho’'s Estate (1). 
` In Mr. Hukm Chand’s Work on the Law of Res judicata the 
American Law onthe subject is thus enunciated at page 185. 
“It is quite a general rule in fact that to create the relation of 
‘privity; the person to be bound by the judgment must be one 
who.claims an interest in the subject matter affected through or 
under one of the parties and he must claim it as acquired after 
the rendition of the judgment. It was held in Hunt vs. Hanen’ 
that one cannot be a privy in estate to a judgment or decree unless 
he derives his title to the property in question, subsequent to 
and from some party who is bound by such judgment or decree, 
Thus a mortgagee is in privity with a mortgagor as to all that 

happened before the execution of the mortgage and not in regard 
to anything happening afterwards.” 

The law on the subject in India has been considered in a recent 
case in the Madras High Court, Seshappaya v. Venkataramana (3), 

at page 462 their Lordships (Miller and SANKARAN NAIR, JJ.) 
. observe as follows :—“ The rule that the interest, to bẹ bound 
(1) [1896] Ir L. B., 374 - (2) {1908} 1, L. B , 33 Mad., 459. 
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must be acqujred after the action is supported by the English 
cases of Dae Dem Thom as ‘Faster v. The Eatl of Derby and 
Mercantile Investment and General Trust Company v. River Plate 
Trust Lord Agency Company and many American cases are cited in 
support of it in the work we have quoted.” 

‘It is thus evident that the defendant No. 2, being a transferee 
by way of mortgage subsequent to the decree is bound by the 
adjudications contained therein against his transferor. 

The next question is whether the decree is binding on him, 
though made ex parte or based on a compromise.° The question 
was considered in nre South American and Mexican Co, (2) 
VAUGHAM WILLIAMS, J. at page 45 of the report states :— 


“Under these circumstances I have only to consider with 


. reference to the second question, Mr. Moulton’s suggestion, that a 
.judgment by consent upon which the court has not exercised its 
mind, does not and cannot raise an estoppel inter parties. I can 
only say that this is the first time I have ever heard such a 
proposition suggested, It has always been the law that a judg- 
“ment by consent or by default raises an estoppel just in the same 
way as a judgment after the court has exercised a judicial discre- 
` tion in the matter.. The basis of estoppel is that when parties 
have once litigated a matter, it is in the interest of the estate that 
litigation should come to an end ; and if they agree upon a result 
or upon a verdict, or upon a judgment, or upon a verdict and 
‘judgment’ as the case may be, an estoppel is raised as to all the 
matters in respect of which an estoppel would have been raised 
by judgment, if the case had been fought out to the bitter end.” 
The case went upin appeal and Lord HERSCHILL, L. J. thus 
‘summed up the law in his judgment :—“ The truth is a ‘judgment 
by consent is intended to put a stop to litigation between the 
parties, just as much as is the judgment which results from the 
decision of the court after the matter has been fought out to the 
bitter end.” His Lordship dismissed the appeal, Lord Justices 
LINDLEY and SMITH concurred in that order, 


` The same view was taken by Lord ESHER M. R. The Be//s- 

can (4). Mr. Hukm Chand in his Work on the Law of Res judicata 

page 136 cités severdl cases to show that the American courts 
i YI) [1896] L'R; 1 Ch, 87, `` (2) L. R., 10 P. D., 161, 
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omi take the same view. E . 
1914... The same. view has been taken in India (vide Lakshmi Shan- 
REER kar Dev Shankar v. Vishni Ram (1) and Shib Lal v, Gouri 
Distaw Prasad (2), ' a) ea js 
ERAR AHI a: An ex parte decree is as much binding upon the parties“ as: a 
undar Lal,J. decree based upon a judgment passed after contest between the 
parties. I have, therefore, no hesitation in holding that the 
decree is binding upon defendant No. 2 just in the same way as 
upon defendant No.1. The learned Subordinate Judge observes 
that the case:was “never heard and decided after a fair trial, but 
was only compromised.” 
In making this observation he has probably in mind the cases 
‘where decrees had been obtained by strangers to the family 
against a Hindu widow in the possession of her husband’s estate, 
It has been held that in such cases a decree fairly obtained after 
contest against the widow is binding upon the reversioners, It 
is necessary to show that a decree was so obtained to make it 
binding not upon the widow alone, but also upon the reversioners, 
In this case it isnot sought to do so against the reyersioners. 
All that is sought in this case is to make the decree binding upon 
a person who claims title under the lady, and- under her. 
There is no suggestion or proof that the compromise was obtained 
-by fraud or misrepresentation or that it was not fairly obtained. 
The decree in the former sùit'clearly declares that the plaintiffs 
are the real reverSionets to the estate. It gives effect to their 
claim by holding that the lease was.binding only during the lady’s 
life-time. must, therefore, hold that the question’ of the status 
of the plaintiffs as next reversioners is res:judicata and capnot be» \ 
- re-opened either by Musammat Sujani or by. any one claiming 
„under her by a title derived after the decree. : 


I set aside the décree of the lower appellate court aia allow- 
° -ing the appeal direct the court below to restore the appeal to its 
filé of pending appeals under Order 41, Rule 23 of the Code of 
Civil Procedure 1908, and to ‘hear ‘and dispose of the same.in 
„accordance with law. Costs here and hitherto incurred . by the 
parties will be costs in the cause,. ` Š 
Appeal decreed, Cause remanded. 


(1) [1899] L. L. R.: 24 Bom., 77. . (2) [1897] 3.0, W. NA 174. 
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SHAMBHU (Defendant) , ee 
versus 1914 
CHETRAM AND OTHERS (Plaintiffs)? June, 96 
Land Revenue Act (ILI of 1901), seotions 110,111 and £38 (&)-Suit by tenant for declar- SONDARtAD 
ation of his reoorded co-sharers—Applicability of. J 


The provisions of section 233 (k) of the Land Revenue Act apply only to 
* the case of recorded co-sharers who are parties to the partition proceedings 
or who should have been made parties thereto and whose claims could be 
heard under sections 111 and 112 of the Act. Where the plaintiffs were 
recorded as tenants of certain plots in a village which had been the subject 
of partition aud were not partiés to partition proceedings and in a suit for 
ejectment filed by the eo-sharer to whom their plots were allotted they set 
up proprietary rights and were referred to Civil Court and fileda suit for 
declaration, of their rights, held, that the suit was not barred by the provi- 
"gions of section 283 (k) of the Land Revenue Act. 
` Ehasay v. Jugla, [1906] I. L. R., 28 AU., 482 and Awadh Boharilal v. 
Ishri Prasad, [1907] 4 A. L. J. R , 662, referred to. 
Unreported 8. A. 211 of 1912, decided on 22-6-1912, distinguished. 
SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Subordinate Judge of Meerut, reversing a decree of Pandit Pearey 
Lal Katara, Additional Munsif of Ghaziabad. 
Claim for recovery óf possession. 
The ‘court of first instance dismissed the claim. 
` The lower appellate court reversed the decree. 
The facts of the cdse are fully set forth i in the judgment. 


Defendant appealed. 
` Sital Prasad Ghosh, for the appellant. 

‘A. H. C. Hamilton, for the respondents, z 

The following judgment was delivered by 

SUNDAR'Lal, J.— This isa suit to obtain a declaration that Sundar Lal, J. 
certain plots of land (Nos. 1042 and 1044) were the property of . 
the plaintiffs. It appears that the defendants alleging that the 
plaintiffs were their tenants -brought a suit for ejectment i in the 
Revenue Court. The present plaintiffs in answer to that suit 
pleaded that. they were proprietors and under section 202 of 
the Tenancy Act the then defendants were directed to establish 

as * 8, A. No, 1110 of 1918. e 
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their right in the Civil Court by a regular suit. Hence the 
present suit by the plaintiffs. It may be noted that originally 
the plaint covered a claim to plots other than 1042 and 1044 
also but by a subsequent amendment to avoid the plea of mis- 
joinder, the claim was limited to these two plots and both parties 
are agreed that whatever declarations are to be made in this 
case may be limited to those plots and that the decree of the 
court below which erroneously included other plots should be 
amended accordingly. 

In the present suit the defendants in the Revenue Court 
now claim a declaration of their right to these plots. Both the 
courts below have found that their title has been fully made 
out and have granted them a decree. In appeal, however, the 
point pressed for consideration is that the matter is barred under 
section 233 (k) of Act III of 1901r. ít appears that the names 
of the plaintiffs were recorded as tenants only of plots 1042 and 
1044. One Mohan Lal a purchaser of a share of the Village 
applied for the partition of his share. To that proceeding all 
the recorded co-sharers were made parties, but, as the present 
plaintiffs were not’ the recorded co-sharers’ in the ‘mahal they 
were not made parties to these proceedings. The Revenue 
Court, therefore, behind their back, proceeded to make the parti- 
tion and assigned these plots to one of the partiés in the 
partition proceeding. It is urged that the plaintiffs though not 
the recorded co-sharers should have come forward to assert their 
right and to bave claimed a proprietary interest in these plots 
and having failed to do so they are now precluded from setting 
up their title under section 233 (k) of Act HI of 190r (U. P.). 
Under section 110 of the Land Revenue Act, on an application 
being made for partition by a recorded co-sharer, the Collector 
is requiréd to issue a proclamation calling on such of the recorded 
co-sharers of the mahal as have not joined the application to 
appear before him and to state their objections, if any, to the 
partition. Under section 111 of the same Act any recorded 
co-sharer may object to the partition and if the objections of 
such recorded co-sharer raise a question of proprietary title, 
the Collector is authorized to try the question himself as a 
Civil Court, or to require any party to have the question deter- 
mined by a competent Civil Court. It may be noted that it 


a 
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is only a recorded co-sharer to whom notice is given and who 
alone is competent to come in the Revenue Court to object to 
the’ partition. In this case the present plaintiffs were not re- 
corded co-sharers; ‘no notices, therefore, of the proceeding were 
given to them ; they could not be made parties to.the proceeding 
and they could not be heard by that court in support of their 
objections, That being so, in my opinion, they were not bound 
by the result “of the partition proceedings. They could not be 
affected by a judgment in a case between other parties. It is 
however urged that the present plaintiffs ought to have still 
gone up to the partition court and asked that court to stay 
partition pending an application by them for the entry of their 
names which ought to have been made by them, in the Revenue 
Court. I am not aware under what ‘provision of law these 
defendants could restrain the Revenue Court from going on 
with the partition proceeding. The court was not bound to 
stay its hands. It is not certain whether the Revenue Court 
would have recorded their names even if an application for that 
purpose had been made, and the chances are that they would 
have been. referred to a Civil Court to establish their rights. 
If the contention of the learned vakil for the appellants is 
correct even if these men bad gone and brought a suit in the 
Civil Court and finally established their right, the partition made 
in the Revenue Court behind their back would still have been 
binding on them. Reliance has been placed upon the provisions 
of section 233 (k) of the Land Revenue Act of 1g01. Under 
that section no person can institute any suit or other proceeding 
in thee Civil Court with respect to matters specified in that 

section. Among the matters so specified is the following in 
clause (k), vés., “ partition or union of Mahals except as provided 
in sections 111 and 112.” This is not a suit or any matter 
which ‘could have. been adjudicatéd upon under these two sections 


and I think the prohibition refers to the case of persons who 


were parties to the partition proceedings ar who should have 
been made parties thereto, and whose claims could have been 
heard: under sections III and 112 of that Act. It would be 
reading. . the. section much more widely if the prohibitioh was 


read so as to include cases o of persons who were not and could 
e 
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nof*be made parties to those proceedings, An unreported case, 
S. A. No. 211 of 1912, decided on June 22nd, 1912, by CHAMIER 
J; has been relied upon in support of the contention. So far as 
I am able to consider the judgment in that case, it seems to 
proceed upon the special circumstances of that particular case. 
I think the decision in the case of Khasay and others. v. Jugla (1), 
applies to the circumstances of this case. The same view was taken 
in the case of Awadh Behari Lala. Ishri Prasad (23). I am unable 
to follow the ruling in S. A. 211 of 1912 already referred to, 
as in my opinion the facts of the two cases are not, parellel and 
in any case the ruling is contrary to the cases cited by me and 
isnot based upon a correct interpretation of the provisions of 
section 233 (k). I dismiss the appeal with costs subject to this 
order that the decree will be amended in the manner indicated 
by me, and limited to plots Nos. 1042 and 1044. 


Appeal dismissed, 
(1) [1906] J. L. R., 28 AN., 433. Eo [1907] 4 A. L. J. R., 662. 





SWARATH RAM RAMSARAN RAM (Plaintif) 
l Versus 
SARUP LAL RAM (Defendant )* 
Code of Oivil Procedure (dot V of 1908), O. 30, r. 1—Swit in the-name of frma— 
Plaint, verification of, 
Two or more persons carrying on a business inthe name of a firm oan 
institute a suit inthe name of the firm itself, Mason and Son v. Magridge, 
[1892] T, L. R., 805, referred to. 
When a suit is brought in the name of the firm any of the partners oan 
sign and vurify the plaint. Etis not necessary that all or evan tgo part- 
ners shonld sign or verify it, . 
CIVIL REVISION from an order of Pandit Mohan Lal Hukku 
Judge of the Court of Small Causes of Agra. 

Mohan Lal Sandal, and Mangal Prasad Bhargava, for the ap- 
plicant. 

The opposite party was not%represented. 

The following judgment was delivered by 


SUNDAR LAL, J.—This was a suit brought by a firm “carrying 


on, business in the name of Swarath Ram, Ram Satan Ram i fot 


“® Civ, Rov. No. 45 of 1914, ; a i 


mee 
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the recovery of a sum of money said to be due to them. [It is not 
denied that two or more persons are partners in the business carried 
on under the said name. Under Order 30, rule 1, two or more 
persons interested in bringing a suit in their own name are permitted 
to bring a suit in the name of the firm itself. All that this portion 
of the section’ requires is that there must be two or more persons 
carrying on business in that name. It excludes the case of one 
single owner carrying on business sin the name of the firm. See 
Mason and Son v. Magridge(1). The suit, therefore, was properly 
instituted under this rule. l 


The next question is who should sign or verify the plaint in 


‘such cases, Under the law each partner is an agent for the other 


partners and he can sign the plaint for himself and as agent for the 
other co-partners, The plaint in this case is signed by one of them, 
Jagmohan. Under clause 2 of this rule it is sufficient if the plead- 
ing is signed or verified “ by any one of such persons.” It is not 
necessary that all the partners or even two partners should sign 
or verify the plaint. The court below is of opinion that at least 
two persons should have signed the plaint. The section consists 
of two portions which refer to two different matters. The first 
portion enacts when may such suits in the name of a firm 
be brought and it lays down as a necessary qualification that the 
firm must consist of two or more persons. The second portion 
points out who can sign and verify the plaint. The objects of these 
two. portions are quite distinct. I think the signature and veri- 
fication by Jagmohan was sufficient and the plaint was properly 
signed and verified. I set aside the decree of the court below, 
rémand tke case under rule 23 of order 41 of the Code and direct 
that court to restore the case to its list of pending cases and to 
hear and dispose of it according to law. Costs of this application 


will be costs in the cause, 
i Appeal.decreed. 


Cause remanded, 
. [1892] T. L. R., 805. : 
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.YUSUF .ALI 
£ VErSusS ae 
.WAHAJUDDIN® = : . 
Fuyisdiction— Criminal breach of trugi—Cheating—Offence committed , anā completed, 
The complainant received a letter from Calcutta ‘from a firm there which 
caused him to order ` goods ‘of this firm and to send „currency notes by 
registered cover which was handed over to the Post Office at Moradabad, 
The goods proved- to be worthless, whereupon the complainant lodged a 
complaint at. Moradabad. charging t the accused with cheating and | sriminal 
breach of trust. ` Held that the offence of cheating, if at all committed, was 
completed at Moradabad, and the Magistrate of Moradabad had jurisdiction 


-to try the complaint. ` Meld further that the courts at Moradabad: had no 
jurisdiction to :try:.the offence of. criminal breach of trust, which was 
committed, if at all, at Caleuita., 


CRIMINAL REVISION from an order of the Magistrate ‘of 
Moradabad. 
l .Nehai Chand, for, the ‘applicant, 

„Sital Prasad Ghosh, for the opposite party. 

. The following judgment was delivered by 

PIGGOTT, J. —Wahajuddin, the complainant i in this case, is a 
shop-keeper at Moradabad. He ordered a consignment of matches 
from a firm at Calcutta which describes itself as A. M. Essobhoy of 
Calcutta, and he received a consignment which, according to his . 
allegations, was so seriously damaged as not to be marketable, and 
was in any case not of the quality of goods which’ he had ordered 
and; for which he had been made to pay in advance, . He ‘brought. 
a complaint | before a, Magistrate at Moradabad, i in which the 
accused was ‘specified, as ‘being “A, M. Essobhoy *. resident, at a 
certain address at ‘Calcutta. The complaint was made “under 
sections 417 -and 409, Indian Penal Code. A warrant issued 
against the, accused as described in the complaint was eventually 
executed on the person of one~‘Usuf Ali ins Calcutta, who was 
brought before the Magistrate who had issued the warrant. He 
was there bound over to appear and answer the charge. The said 
Usuf Ali has applied to this Court in revision to have the whole 
proceedings taken against him quashed. There is first of alla 

o Pd Cr. Rey. No. 448 of 1914. 
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question of jurisdiction. In'so far as the complainant alleges an 
offence under section 409, Indian Penal Code to have been com- 
mitted, 1 feel no hesitation in holding that that offence, if committed 
at all, was committed in Calcutta and-is not triable in Moradabad 
either by reason of the provisions of section 179 or of section 182 
of the Criminal Procedure Code. 


The case is otherwise in my opinion with regard to the alleged 
offence of cheating. The complainant’s case is that he was deceived 
by means of certain letter’ received from ‘Calcutta; this took 
place if at all, when he read those’ letters, and‘ therefore took 
place at Moradabad. The complainant alleges that by reason of this 
deception he was induced to do that which he would not otherwise 
have done, that is to say; he handed over to the post office at 
Moradabad for délivety to a certain address in Calcutta a certain 
registered cover containing Government currency notes. It seems 
fairly arguable that the entire offence of cheating, if committed at 
all, was completed in Moradabad. Even if there be room for the 
argument that the offence was.not completed until the registered 
covers containing the currency notes were delivered’ to the addres- 
see in Calcutta, the provisions of section 182 Criminal Procedure 
Code would apply so as to make the offence triable in Moradabad. 
I hold, therefore, that the Magistrate at Moradabad had jurisdiction 
to take congnizance of this complaint. . 


His subsequent proceedings 1 am unable to'endorse. The ex- 
amination of the complainant was conducted without any reference 
to those ingredientsin the offence of cheating as defined in section 
415 Indian Penal Code which distinguish the offence of cheating 
from a mere breach of contract. The examination of the complain- 
ant Wahajuddin which is recorded on the back of his complaint 
does not seem to me.to disclose any adequate ground for holding 
that an offence punishable under section 417 Indian Penal Code 
had been committed by any person. Apart from this there is 
nothing in the complaint, or in the deposition of Wahajuddin, to 
warrant any action being taken against the accused Usuf Ali. If 
it be the complainant’s case that it was Usuf Ali who, masking 
himself under the name of A. M. Essobhoy, obtained delivery of 
those currency, notes,. that fact should have been made clear in‘the 
complaint, and į in the complainant's deposition, before action wag 
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taken against this accused. Ithas been urged before me in argu- 
ment that the complainant desires an opportunity of proceeding 
further in this matter and believes himself to be, in a position to. 
produce evidence such as to satisfy the court that a criminal- 
offence punishable under section 417 Indian Penal Code, as dis- . 
tinguished from an actionable breach of contract, was in fact com- 
mitted upon him, and that it was committed by the accused Usuf 
Ali. The order which I propese to pass in the present case should 
not be held to debar Wahajuddin from filing a fresh complaint on 
proper materials if he isso advised. The case as it stands before. 
me now does not warrant the action which has been taken, or the 
taking of any further action, as against the accused Usuf Ali. I 
quash all the proceedings in this case and direct that the record 
be returned to the court of the Magistrate to be there consigned. 


to the record room. l 
Proceedings quashed. 


CHURAMAN 
Ursus 
KING-EMPEROR* 
Criminal Procedure Code (Aot F of 1898), section 185— Application of— Way or public 
place. a 

Section 183 of the Code of Criminal Procedure empowers the Magistrate 
to order the removal of an obstruction from any way or publio place and 
before it can be applied there must be a finding that the obstruction in 

question is situated in a way which can lawfully be used by the public. 


Criminal Reference made by J. C. Moore Esq., Sessions e eies 
of Muttra. : 

Satya Chandra Mukerji, for the applicant. o °, 

No one appeared for the Crown. . 

The following judgment was delivered by 

PIGGOTT, J.—This is a reference by the Sessions Judge’ of 
Muttra asking this Court to set aside an order purporting to 
have been passed under section 133, Criminal Procedure Code, 
by a first class Magistrate of that district, The facts as they 
appear to me from an examination of the record are that one 
Chyraman, the owner of a corner shop, proceeded to make 


certain additions to the same, the result of which eee to 
* Criminal Reference No, 405 of 1914. CS 
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the Magistrate has been that whereas previously the zagtas 
carried in procession by Muhammedans in connection with the 
Muharram festival, had been able to pass through a certain 
lane on one side of Churaman’s shop, they were no longer able 
to do so in consequence of the new constructions made by 
Churaman, The order passed has been one requiring Churaman 
to demolish so much `of a certain wall as will leave a sufficient 
space for fastas to pass along the whole length of the front of 
his shop. The Sessions Judge is of opinion that the enquiry 
conducted by* the Magistrate prior to passing this order was 
irregular and that on this ground the order should be set aside. 
The explanation offered by the Magistrate shows that he himself 
had some doubts whether the obstruction which Churaman has 
been ordered to remove was in fact an obstruction situated on 
any way which may be used by the public, or any public place, 
or was in reality a construction on land of which Churaman 
was the owner. There will have to be a finding on this point 
before any final order under section 133 of the Code of Criminal 
Procedure can be passed.- That section empowers a Magistrate 
to order the removal of an obstruction from any way or from 
any public place, and before it can be applied there must be a 
finding that the obstruction in question is situated on a way 
which may be lawfully used by the public or on a public place. 
The Màagistrate’s explanation suggests that he felt he had strong 
reasons for interfering with Churaman’s proceedings, even though 
it might have been made to appear on enquiry that Churaman 
had only been building upon his own land. It is possible that 
Further enquiry may show-that the case in question was not 
one for action under section 133, Criminal Procedure Code, but 
‘one to which the provisions of section 144, Criminal Procedure 
‘Code, were applicable. The latter section undoubtedly gives 
a “Magistrate, under certain circumstances, power to direct a 
person to take certain order with certain property in his posses- 
sion. I accept the reference of the Sessions Judge, set aside 
the order complained of and direct that the record be returned 
to the Magistrate for further ehaniyy, and decision in accordance 
with law, ; oy 

at eg ey Record returned,’ 
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BUNDARLAL, Acquiesoence—Costly buildings’ built, on plaintif’, land— Removal of > uitings — Money 
7 ‘compensation— Obsiruotion to, public hightay—Special: damage., o eee se 


: No one can by merely, .trespassing upon the land. of another And.son- 
- structing. costly- building on it olsim a right to retaju” possession or ‘to 
compe] the owner, ‘to resoive compensation for’ ‘the’ Taid.” ` Jethalal, v 
$ ‘Lalbhai, I L. Ro 28 Bòm., 298 and ‘Satish’ Chinda Baterits “Law of 
Specific Relief relied upon: Th ; SOM 
‘Where a plaintiff ` aeoks- to’ remove an obstruction to: a public way: or 
street he must prove “special damage to. himself. Dunn -v. Holt, - |1906] 
:L. R., K. B., 841; Virappa w.: Sharif-Sah, 11 Bom., JT. BR. 872;. Bhawan 

_ Singh v. Narottam Singh, 6.4. L. J. R., 499,: ‘referred to. . 
SECOND APPEAL from a, decree of Babu Srish Chandra ‘Bose, 


‘Additional Judge of Gorakhpur, reversing a decree of Babu Tirloki 

Nath, City Munsif. k ; peter e ach 
Claim for tecoyery / of ‘possession... nt ah Bute Ak ih 
The court of first instance dismissed the élaim.,” = a ~ a 
“The lower appellate. court ‘reversed the decree. - 7 i ei ` 
Lalit Mohan Banerji and ‘Har ibans. Sahai, for the appellant. 


l Tej Bahadur Sapru, for the respondent. HG BBN gg ue 

f ° The following. judgment was delivered by nue ones = a 
Sundarial, J. = SUNDAR LAL, J.—The parties to this suit, care "residents :0f 
a village named Sandura in -the Gorakhpur District, , s Neither 

- party has -any samindari rights in.:-the .- village. ‘but. both -are 


residents occupying: house sites in the village, The, plaintiff 
owns a house in the village appertaining to which is a courtyard 
s bearing No. 226 which .has always .been in his possession. and 
occupation and a -strip . .of..land-bearing No. .205, is.the. passage 
or pathway ‘to his ‘house. The plaintiff's case is that - he has 
no other. passage or: way: for egress or. ingress to hjs- house, 
He alleges that the defendant has recently taken „possession 
of the plaintiff's courtyard and has commenced to build, a house 
g on it.- He: has, also blocked .up the passage to the plaintiff's 
house by building a wall across, it, , He sues for the possession 
*§, A. No. “i079 “of 1918, 
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of-the land and the, demolition. of the. constructions put upén it 
by: the defentant:. He also prays for the demolition of the 
wall put up on plot No, 205, so as to permit the-plaintiff to 
have; accéss to his house.by the passage land marked as No. 205. 
The suit was filed on 14th May 1912, 


: The. defence to the ` suit is that the land over which possession 


is’ claimed by the’ plaintiff i is not a courtyard appertaining to the 


house of the plaintiff but is a piecesof waste land of the village 


which he has occupied with the permission of the samindars 


since” abóut aight years, ‘that the house built thereon by the ` 


defendant has been in course of erection for about a year and 
a half without any let or hinderance on the part of the plaintiff, 
who has been a passive spectator thereof, They further allege 
that they have not blocked up any passage to the plaintiff's 
house, and urge that the claim in respect of it is altogether 
absurd and ridiculous. 

“Apart from the question of valuation which was also put 
in issue, the court of first instance framed four issues for trial, 
in the following terms : — i : . 


“2. « Is the land on which the defendants have made the dis- | 


puted construction Sahan (courtyard) of the plaintiff ?” 
ee Had the- plaintiff any path to his house on the land the 


defendants. have made ‘construction (upon) if so was it on the. 


only. path or he had some other path.” 


-4 “Ts the plaintiff entitled to any relief and if so, to what - 


relief?” 
ee gees $ Have the defendants made the disputed constructions with 
tlie ee ‘of the plaintiff ?” i 

- The court of first instance found that the land in question 

was part of. the‘waste land of the village, and was not a courtýard 

appertaining to the plaintiffs house that the plaintiff has another 
passage to his house from the north west which joins the 
public road on that. side; that it was not proved that the con- 
structions in question were erected with the plaintiff's consent 
and upon these findings the Munsif dismissed the suit. 

The plaintiff appealed. to .the court .of -the District Judge 
against the'said decree, The appeal was:heard by the Additional 
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District Judge of Gorakhpur. The learned Judge after a con-. 


sideration of the entire evidence both documentary and oral, 
has found :— E 


(1). that.the land in ålèputé is a “courtyard appertaining to 


the plaintiffs house. 4 i 
(2) that there is a foot-path to the plaintifs house enue of 


land No. 226, and that foot-path has now been built upon by ~ 


the defendants. 


He has also found “ that the plaintiff objected at the -earliest 
moment to the erection of this house and that he, complained 


about it to Dhanpatman, a Karinda of the samindar. and Dhan-- 


patman admits in his deposition that such a complaint was made, 
In.fact an injunction was issued by the court also on 15th June 
1912 preventing the defendant from going on with the building. 
In teeth of this opposition the defendant went on with his build- 
ing and he must bear the consequences of his action”. Upon 
these findings he has decreed the claim. The defendants have 
preferred this appeal. 

Mr. Haribans Sahai, for the appellant, has urged that the 
finding of the learned Judge to the effect that the land in ques- 
tion was part of the plaintiffs courtyard is not correct. The 
evidence at most showed that the plaintiff had been using a 
part of the village waste land for tying up his cattle ec, It 
did not go far enough to prove that it appertained to the plain- 


tiffs house. In my opinion the contention of the learned vakil’ 


on this point is concluded -by the finding of fact arrived at by 
the court below. In the recent partition the land has beén re- 
corded as a courtyard of the plaintiff's house, -and I- do not 
see how I can go behind this clear finding of fact in second 
appeal. The fourth plea taken- in the appeal, therefore, fails, 


The entry in the partition record was some evidence in- the case, . 


and though not binding and conclusive: upon the defendants, 
it was a relevant fact in the case, 


Mr. Haribans Sahai has next argued that the plaintiff made 
no objection to the construction of the house and. allowed it 


to be constructed at a cost of about: Rs. 800. He ought not: 


now le allowed to sue for its demolition. The issue ofan in- 
junction for the demolition of the house is a matter entirely 
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in the discretion of court, and has argued that under the circum- 
stances of the’ case, the court ought not to have issued an 
injunction for the demolition of the building construeted at 
so much cost. In support of his contention he has relied upon 
the cases reported in Ganesh Singh v. Kaushal Singh (Y), Haji Syed 
Muhammad v. Gulab Rai (2), and the lectures on Specific Relief 
delivered by Dr, Satish Chander Banerji at pages 826 and 827. 

In dealing with this contention it must be borne in mind 
in the first place that the suit so far as this courtyard is concerned 
is a suit for its possession. The plaintiff is entitled to a decree 
for its possession. No one can by merely trespassing upon 
the land of another and constructing costly building upon it claim 
a right to retain possession. He has no right to compel the 
plaintiff to receive compensation for this land, instead of the 
land itself. In a case like this the decree should reserve leave 
to the defendants to remove their materials within a time to 
be fixed by the court,- failing -which the plaintiff should be put in 
possession of his land, with or without the buildings, which 
he may pull down at his pleasure. The rule of law on this 
point is thus formulated in Dr. Satish Chandra Banerji’s Work 
at page 815 :— 

“Similarly as a' general rule, where a defendant has gone 
on without right and without excuse in an attempt to appropriate 
the plaintiffs property, or to interfere with his rights; and has 
changed the condition of his real estate, he is compelled to 
- undo, so far as possible, what he has wrongfully done affecting 
the plaintiff, and to pay damages. In such a case the plaintiff 
ig not compelled to part with his property at a valuation even 
though it would be much cheaper for the defendant to pay 
damages in money than to restore the property * * * * One who 
has gone on wrongfully in a wilful invasion of the plaintiff’s 
right in real estate has no equity to set up against the plaintiff's 
claim to have his property restored to him as it was before 
the wrong was done” 

The same view was taken by the Bombay High Court in 
Jethalal v. Lalbhai(8). Of the two cases relied upon by Mr. Haribans 
Sahai, the first- (that. ee the Allahabad Weekly Notes 


(1) [1900] A. W. N, <- (2) [1898] A. W. N., 68. 
(3) nee L L. B., 28 Bom., 298, 


CIVIL 
1914 

Ga Naa DIN 
DoT 


Sundarlal, J. 


Spandarial,. J: 


1080 ÄÍGH coURh fa. b,-J.. Be. 


for. 1900 at page’55) was `a suit- by’ one 'co-sharer' against: the‘ 
other, and the second (‘the one reported in the: Allahabad Weekly 


- Notes for 1898:at page 68), was.a suit! by one-!Avho:was found : 


not, entitled to. recover possession of the. land,’ but had only . 
aright of user over it. Those cases.are obviously distinguishable : 
froth the present case. Ih: any: casé the’ finding .of the-court”. 
below. that. notwithstanding rémonstrances the. defendant: per-. 
sisted:in going on with the.,construction of the. house, léave'no 
room for the application of any rule of equity: in his-favour. : 
So far for the claim for the possessioniof the courtyard: landi x.i 
1 Inow come tò the question of the obstruction of. the-foot- : 
path to the plaintiff's: house: by- the construction: of’-the. wall? 
complained of. Mr. Haribans Sahai has: argued that the -pathway:: 
in question is a public highway or street and: the plaintiff is: 
not entitled-to sue for the removal of the. obstruction‘in the ` 
absence of’ any allegation’ and proof: of a special: injury: to; 
himself, and he has relied ‘upon the. case of Bhawan | | Singh: via 
Narottam Singh (4):in-:support of shis.contention. The: point. was: 
not. taken: in.: either of, the courts’ below. . The. defendant’s,qwn:; 
case’ was. thatthe. had not obstrueted any passage of. the: de-. 
fendant (vide para 5 of his written statement of defence)... It. 
has- not þsen ‘found that the foot-path referred to.was-a public 
street or way. The case for the plaintiff. was that; ‘the. foot-path, 
wasa. passage to.his. house. The defendant’s case, was. that, 
there was no passage .or way there: at, all. Thus. pelhe party , 
alleged. that.this was. a public street or way.. Where - a plaintiff, 
seeks to remove an obstruction to. a. public, way. or. street, it, 
has, been: well settled that he must prove special damage to: 
himself; before- he can- maintain an action. In. additign to the. 
decision of this- Court already mentioned I may mention two. 
more recent..cases which. take the same view, and illustrate the, 
law on'this question. Dunn v. Holt. (2) and. Viruyascappa- Fak:. 
trappa x. Sharif Sah Mulla Masud jah (8) ne Bee does ge te 

“An infringement of a right which exists: for ..the beneit 
of'the community: genefally. ‘is subject not. of an action: but of 
an indictment” (Clerk and Lindsell’s "Law of Torts, 4th ‘Edition\, 
ses, (1), [1809] 6 A. L. J. B.. 499; Bo, TL, Rey B1 Ally dtte iL 


(2) [1904] L.J, K, Ba 34 p l amj oy 
a (8) C.J 11 Bomp {Re 872. -| 
e 
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page 28). The question then is should I, as Mr. Haribans CrviL 


Sahai has argued, assume that it a public highway, and deal 1914 


with the question on that footing, or as he has suggested as an Gaxoa Dix 
alternative remit an issue to find out whether it is a public high- 


J. 
way and whether the plaintiff has Suffered any special damage. agan 
Sundarial, J. 
If I could have come to the ‘conclusion that the defendant's hae) 
house should stand,:I might possibly have been inclined to accede 7 0> 
to the-latter suggestion. But if:thé „house is, to -be demolished ‘> 15.5 


and the plaintiff is to be putin -possession of his land there is 

:no»point in remitting issues which -bear -upon -the wall: which 
‘obstructs the foot-path. ‘In'my- opinion in view of all the circum- 
“stances ot the case, as neither party. ‘urged that it was a public 
„street, it would not, be right for me to allow this question to 
‘be-raised.at this stage of the case ‘and to remit the issues pro- 
“posed: - ‘In this: view ‘of the case T ‘dismiss the appeal -with costs, 


„Mr. -Haribans Sahai, has asked for six months’ time to de- 
‘polish the house, and ‘remove’ ‘the materials, ‘The’ decree of the 
“court below “makes” no: provision ‘in, ‘this respect,” ok think 
the request “ds “reasonable and i in view of the fact that Rs. 800, 
had been invested in’ ‘this building the defendants should ‘have z 
a ‘reasonable oppoftunity for’ removing the niaterials, ` T' give 
six months for “their removal ‘by the- defendants. Failing’ that 
_the decree of the court below will stand. -- 2 ¢ °° eee 

“es peana dismissed. 
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LALA RAM (Plaintif) 
versus 


MAN SINGH AND OTHERS (Defendants)* 
Jurisdiction—Smali Cause Court suii— Defence of proprietary title raisod— Whethor 
. jurisdiction ousted. ; 
- Whether or not a suit is triable by a Court of Small Causes Tapani 
the frame of the suit- and not upon the defence that the defendant may set 
up. Where a suit valued at Rs. 15 was brought in the Munsif’s Court for 
recovery of the value of certain trees cut down the sult was of the Small 
Cause Court nature and the jurisdiction of that court was not ousted’ -by 
the defendant raising a question of proprietary title. Sudashankar y. 
Brijmohan Das, I. L. R., 20 All; 430, followed. Shitab Rai v. Dubal, 6.0. L. 
J., 218, not followed. Churaman v. Balli, L L. R., 9 AlL, 591, referred to. 
SECOND APPEAL froma decree of Babu Jotendro “Mohan 
Bose, Additional Subordinate Judge of Mainpuri, reversing a dec. 
ree of Maulvi Muhammed Nadir Husain, Munsif of Phaphund, 
Claim for recovery of money as damages. 
The court of first instance decreed the claim. 


The ‘lower appellate court reversed the decree, 
Vishun Nath, for the appellant. 


M. L. Agarwala, for the respondents, 
Tte following judgment was delivered by 


SUNDAR Lat, J.—On this appeal being called on for hearing 
Mr. Agarwala on behalf of the respondents raised a preliminary 
objection that no appeal lay to this Court under section 102 of 
the Code of Civil Procedure as the suit was of the nature cog- 
nizable by a Court of Small Causes. It was a suit for the recovery 
of Rs. 15 being the value of certain trees cut down by the defen- 
dants. On the plaint as framed the suit was a suit for money 
which lay in the Court of Small Causes, It was, however, filed 
in the court of the Munsif and under the law one appeal only 
is given to the lower appellate court, the right of second appeal 
being taken away by the Code. Mr. Vishun Nath on behalf of 
the plaintiff appellant has urged that the suit is not 4 Small Cause 

of 8, A. No. 1589 of 1913, 
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Court suit as a question of title had arisen and he has relied upon 
two cases, Thè first is that of Churaman v. Balli (£. That was a 
suit for malikana and it was found in that case, that the maltkana 
was a charge upon immoveable property. The suit in that case, 
therefore, was not as Small Cause Court suit. The second case 
relied upon is a ruling of the Calcutta High Court, SAztad Rai v. 
Dubai Nagesia (2), That was a suit by a jotdar for the value of trees 
cut down by the defendants. Thedefendants who were tenants 


of other lands in the village claimed a customary right to cut > 


down trees outside their holdings for certain purposes. In view 
of the defence the Calcutta High Court held that a question of 
proprietary or customary right was raised and that, therefore, the 
suit was not a Small Cause Court suit. In my opinion, whether 
or not a suit is of the nature triable by a Court of Small Causes 
depends upon the frame of the suit itself and not upon the de- 
fence that the defendant may setup. I am unable to agree with 
the view taken by the Calcutta High Court. It is not the defence 
that determines the nature of the suit but it is the plaint. I find 
that in a case in this Court, Sada Shanker v. Brij Mohan Das (8), 
a Bench of this’ Court has held that although a question of pro- 
prietary title had arisen in the case yet asthe suit was upon the 
plaint a suit of the nature cognizable by a Court of Small Causes 

(and even though the plaint was returned under section 23 of the 
Provincial Small Cause Courts Act for-institution in the Munsif’s 
Court, the suit still retained the character ascribable to it, accord- 
ing to the plaint. The fact that a question of proprietary’ title 
arose did not alter its nature. I think sitting as a single Judge 
Fam bound by the ruling of this Court. I hold that no second 
appeal lfes and I dismiss the appeal with costs. 


Appeal dismissed. 
(1) [1887] L L. R., 9 Al., 591. - (2) [1966] 6 C. L. J., 218. 
f (8) [1896] L L R., 20 All., 480, 
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MEGHRAJ VAISH rede É 
VErSUS 
ABDULLAH- KHAN AND OTHERS (Plaintifis ; 


SuNDARLAL, Transfer of Property dot (IV of 1888), seotion 55 (4) (b)— Unpaid vendor’s lien— 
J. Liability of transferee of property—Limitation— Personal remedy barred—Effect on 


—Remedy against property. 


e 

Plaintiffs sold property to K and left some money with him to pay off his 
creditors, M K, who had obtained a decree against him and several others. .K 
did not pay-and M K executed their decree which was paid up by the plaintiffs. 
M K then purchased the property from K. Plaintiffs brought this suit to 
recover his money which K had not paid to his creditors by enforcement of 
his lien as unpaid vendor. Held that the plaintiff had a charge on the 
propérty which they could enforce both against the ete and his 
transferees. 

. Held algo that where a vendor has a lien on the sae sold and he 
allows his remedy against the person of the vendee to become time barred 
his claim for enforcement of the charge does not necessarily fail. 


` Munirunnissa v. Akbar Khan, I. L. R., 30 AN., 172, followed. Ramdin v. 
Kalka Prasad, I, L. Ra 7 AlL, 502, referred to. 

Held also that notwithstanding the acknowledgment of the receipt of 
consideration in the sale deed the vendor can show that the whole conaider-, 
ation was not paid and so long as itis not paid, the unpaid vendor’s Hien. 


subsists. Har Chand-v. Kishori Chand, S.-A. 1007 of 1909, Jebb v. Macpher- \ 
son, I. Le R., 81 Cal, 57, referred to. Abdulla v, Mammali, I. L. R, 38 . 


Mad., 446, distinguished. 
SECOND APPEAL from a decree of Maulvi Mubarak Husain, 


Subordinate Judge of Meerut, confirming a decree of Bebu Hari- 
- har Lal Bhargava, Munsif of Ghaziabad. 


Claim for recovery of money. 
The court of first instance decreed the daai in | part, 
The lower appellate court confirmed the decree, 


Defendant appealed. ins : 
Surendro Nath Sen, for the appellant. 


Shafi-us-saman, for the respondents. 


* The following judgment was delivered by 


#8. A. No. 1117 of 1918, 
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SUNDAR LAL, J:—This suit arose under the following cirçum- 
stances. On fune zoth, 1901; the present plaintiffs sold certain pro- 
perty to Kalli Mal, fora sum.of Rs. 800. Of this amount Rs. 150 
were left to pay Megh Raj and Karia Mal on account of a decree 
which they had obtained against the vendors. A sum of Rs. 300, 
was also left with the vendees to pay the said persons on account 
of a mortgage under which those persons were in possession of the 
property sold. Kalli Mal did not pay this amount and Karia Mal 
.and Megh Raj took out execution of their decree. The plaintiffs 
vendors on July 25th, 1904, paid up those amount by executing a 
mortgage of some other property in favour of Karia Mal and 
Megh Raj, part of the consideration of which was a certain amount 
which Kalli Mal was required to pay under the terms of the sale 
to those persons, Later on,on May 14th, 1909, Karia Mal and 
Megh Raj purchased from Kalli Mal the property which had been 
purchased by him on June 2oth, 1901. The plaintiff now brings a 
suit to -recover unpaid purchase money which the vendee was 
bound to pay to Karia Mal and Megh Raj in accordance with the 
understanding arrived at, at the time of the sale. The plaintiffs 
claim to recover their money under a charge against the property 


- in the hands of Karia Mal and Megh Raj who are assigners of 


the property from Kalli Mal. The defence to the suit is that 
the claim istime barred, that there was no vendor's lien in favour 
‘of the plaintiffs, who in the sale deed expressly stated that the 
purchase money had been paid up and that they had no claim 
therefor. It was further pleaded that the claim against Karia 
‘Mal‘and Megh Raj was time barred because the vendors had 
“allowed the claim against the person of Kalli Mal to become 


‘time barred and it was finally contended that the charge, created 


‘by section 55 (4) (4) was a charge enforceable only against the 
buyer and not against buyer’s transferees, It was said that Megh 
Raj and Karia Mal had purchased the property- without notice 
of: the charge claimed by the plaintiffs andin any case the charge 
is not enforceable against them. 


Before dealing with the other points arising in the case I may 
at once dispose of the last point. It has been found by both the 
courts below that the defendant-appellant had full notice of the 
charge that at the time of the sale the original sale deed of June 
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20th, 1901, was handed over to them and that they were in a 
position to know exactly whether or not the charge exsisted, The- 
last contention therefore fails on this.finding. 


I now take up the other contentions urged on behalf of the 


„ appellants by Dr. Sen. It is true that the claim against the 


person of the original vendee has become time barred under 
article 111 of schedule 1 of the Limitation Act. So far as this 
Court is concerned the point has been settled by a decision 
of the Full Bench of this Court in the case Munir-un-nisa v. Akbar 
Khan (1). The question still remains whether by season of the 
claim against the original vendees personally, being time barred, 
the claim for enforcement of the charge should therefore fail. 
This point, in my opinion, is equally governed by the ruling of 
the Full Bench. The plaintiffs were entitled to recover ‘the 
amount due to them on account of unpaid ‘purchase money as 
a debt due from the vendee. They had two remedies given to 
them by law one of these was to enforce payment of the said sum 
against such persons personally and the other by enforcement of 
‘the charge. This happens constantly in mortgage cases: The 
personal remedy is barred by lapse of time but the debt is.thereby 
not extinguished. It is still a subsisting debt though the creditor 
has lost one of the remedies for recovering it. The other remedy 
‘is still available to him. ‘In the case of Ramdin v. Kalka Prasad(?), 
their Lordships of the Privy Council had to consider: a similar 
point. At page 505 they observe as follow’:—“ There are two 
remedies distinctly sought in the plaintiff's petition, the one 
“against the mortgaged property, the other against the petson’and 
against the other property of the defendant. As’‘to the mortgaged 
property there is now no question. Their Lordships are of opinion 
that the Law of Limitation, which says a bond for money must be 
enforced within a certain date applies to thé specific demand 
here for a personal remedy against the defendant. The plaintiff 
can have no personal remedy ; his remedy against the person of 
mortgagor is barred, but his right remains to enforce his demand 
against the mortgaged property. “In view of the decision of 
the Privy Council and of the Full Bench of this Court, I think, 
the contention ofthe learned Vakil for the appellants is untenable, 


(1) [1908] I. L. R., 30 Al, 172. (2) [1884] I L, R,7 All, 502. 
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The second contention is that by reason of the plaintiffs plage: 
having acknowledged payment of the full amount of the purchase 1914 
money no amount on account of purchase money is now due MIGHRAJ 
and he relies -in support of his contention on certain rulings of AEOVLLAR 


tħe Madras High Court. In our Court the point was considered 
in the case of Har Chand v. Kishore Chand (1), and Mr. Justice 
KARAMAT HUSAIN held that the vendors’. purchase money remained 
still unpaid until and so long as thee money had been actually paid 
out, notwithstanding the recital in the sale-deed, and the charge 
still subsisted, His Lordship relied upon a ruling of theirLord- 
ships of the Privy in the case of Webb v. Macpherson (2). Their 
Lordships of the Privy Council at page 72 observe as follows :— 
With reference. to the conveyance,a number of English cases 
were cited. No doubt English’cases might be useful for the 
purpose of illustration, but it must be pointed out that the 
charge which the vendor obtains under the Transfer of Property 
Act is different in its origin and nature from the vendors 
lien given by the Courts of Equity to an unpaid vendor. That 
lien was a creation of the Court of Equity, and could be modified 
to the. circumstances of the case by the Court of Equity. But in 
the present case there is a statutory charge. The law of India, 5 
speaking broadly, knows nothing of the distinction between legal 
‘and equitable property in tke sense in which that was understood 
‘when equity was administered by the Court of Chancery in Eng- 
‘land, and the Transfer of Property Act gives a statutory charge 
upon the estate to an unpaid vendor unless it be excluded by 
contract, Such a charge, therefore, stands in quite a different 
e position from a vendors lien, you have to find either express 
- contract, or at least something from which it is a necessary 
‘implication that such a contract exists,in order to exclude the 
‘charge given by the: statute. In their Lordships’ opinion there 
‘is no ground whatever for saying that that charge is excluded by 
za mere personal contract to defer’ payment of a portion of the 
‘purchase money, dr to take the purchase money by instalments, 
_nor is it, in their Lordships’ opinion, excluded by any contract, 
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covenant, or agreement with respect to the purchase money which 


is not inconsistent with the continuance of the charge.. It is 


(1) S. A. No. 1607 of 1909. (2) [1903] I. L. R., 31 Cal., 57. ° 
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quite ‘clear that the agreement by “Mr. Tucker, the’ purchaser, ` to 
pay’ the balance of the'-purchase money (Rs. 51,210) in three’ 
annual instalments with interest was in no way- inconsistent with 
‘existence of a charge to the vendor for the amount of the ‘iristal- 
ments with interest to becomé due from time to time.” This 
contention, in my opinion, is ‘equally untenable. gd 

_ Even in the Madras: High'Court the rulings are not consistent: 
The case of Addulla Beary v. Mammali Beary (1), is not in point. 
The court in that casé on the interpretation of the sale-deed came 
to the conclusion ‘that the purchase money was not payable to ‘the 


-plaintiffs. They had; therefore, no right to recover it: | They .could, 


therefore, have no charge for the money to which they were’ not 
entitled. Whether that conclusion on the terms of the ‘sale-deed 
in that ‘particular case-was correct -or not it is.the basis upon 
which the judgment of the Madras High Court proceeds; 


` Under the terms of the sale-deed now in suit it is ‘not ‘possible 
to say that the money was not payable to the plaintiffs. It was 
at the plaintiffs’ request left’ in the hands of the vendee ‘to pay 
for and on behalf of the vendors and in that sense the money 
was payable to the vendors and they have a lien for thé money 
so long as it was not paid. i 


The last contention urged is that the chaeeed is only ae 
able against the buyer and not against the buyer’s transferees -or 
legal representatives. If this contention were correct, the. mo- 
ment the vendee died the charge could not be enforced . against 
his heirs although the heirs or the transferees were in possession 
of the property sold. In my opinion the charge 1 was on the. PrO- 
perty in whosoever’s hahds it may pass. It is only the personal 
remedy against the vendee which is not enforceable against, his 
transferees, Whosoever obtains the property, either by. inheri- 
tance or by transfer does so with the burden of the charge and 
the defendants, who are purchasers of the property with, notice 
of the charge, are not relieved of the necessity of paying it merely 
because the property had changed ‘hands. The point had been 
considered by the Privy Council in the case of Webb v. Macpher- 


son G). At page 244`0f the report their Lordships thus lay down 


the law : :—“ In the absence of a contract to the contrary the 
(1) [1910] I. L. Ry > 33 Mad , 446. (2) L. R., 80°L A. "238, 
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sellor is” ‘entitled, where the ownership of the property has passed 
to the buyer before payment of the whole of the purchase money 
to a charge upon the property in the hands of the buyer for the 
amount of the purchase money or any part thereof remaining 
unpaid and for interest on such’ amount or part.” Mr. Lloyds 
executors, therefore, had a statutory right to a charge upon the 
property in the hands of Mr. Tucker, ‘and those clatining under 
. Mr. Tucker, winless it can be shown that there was a clear contract 
to’ the contrary between the parties.” _ The italics are my own, 


This contentign, therelorg; 1 is untenable. I dismiss the appeal with 
ree f 


A peal Tipe 


` 


GAN PAT (Plaintif) 
versus >- 
SUNDRI (Defendant), $ 


Hindu Sa to vein the hushand’s housé—Usiohiatiy, and immorality— 
. Ejeoimeni suit:. 

-A Hindn husband has fall ownership and: dominion over his house and 

the wife cannot insist upon living in- any part of-the house against his will. 

In a suit brought by him to eject his wife from the house the question of 


immorality, or unchastity of the wife does not arise. Baldeo Das v. 
Skamlal,-I.-L. R., 1 AN., 77, referred to. 


SECOND APPEAL from a decreé of Pandit Durga Datt Joshi, 


District ‘Judge of Azamgarh, reversing a decree of Babu Preo 
Nath Ghose, City Munsif. ` 

‘Claim forsposséssion of a room. 

The court ‘of fitst instance’ decreed the claim. 


The lower appellate court reversed the decree. 
Plaintiff appealed. 


R. K.. Sorabji, for the appellant. 

Surendro Nath Sen, for the respondent. 

The’ following judgment was delivered ky 
*8, A. No. 261 of 1914. 
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SUNDAR LAL, J.—This is a suit by the husband to eject his wife 
from the possession of a portion of the house in which she is living 
now on the allegation that she had become unchaste and. left her 
husband’s home and protection long ago, and had been leading the 
life of a prostitute. She has now come back suddenly and taken 


' possession of a portion of the house, The defendant denies these 


charges and by way of countercharge alleges that the husband 
is keeping another woman as his mistress, and it is under her 
influence that he has instituted these proceedings, The court of 


‘first instance found that the defendant had become unchaste 


and had left her husband long ago. It decreed the claim. The 
learned Judge in appeal is inclined to doubt the evidence as to 
unchastity “ the defendant does not at present lead an immoral life” 
and upon that ground has dismissed the suit. 


Apart from the question of unchastity and immorality, whether 
a Hindu wife can insist upon living in a particular part of the 
house belonging to her husband, so as to be able to resist successfully 
a claim on his part for her removal from the portion so occupied 
by her, is a question by no means free from doubt. In the case of 
Baldeo Das v. Sham Lal (1), a Division Bench of this Court made a 
decree for the dispossession: of a Hindu son at the suit of the 
father. They held that even a Hindu son, who has proprietary 
rights in the ancestral dwelling house, has no independent dominion 
over it, so long as the property is joint as against his father. In 
this case the wife has no proprietary rights in the house. She has 
no doubt a right to maintenance against the husband, and to be 
provided with a suitable place for her residence, unless for any 


‘reasons she has forfeited her rights as a wife by reason of 


misconduct on her part. She can also claim a restitution of her 
conjugal rights against the husband who in the absence of cir- 
cumstances justifying his refusal to accede to the claim is bound 
to receive her in his house and resume conjugal relations with her. 
The wife, however, has no proprietary interest in the house. The 
plaintiff in this case is asserting his proprietary rights’ in house. 
Whether the wife has a claim for maintenance, and a right of resi- 
dence in a house to be provided by the husband are questions 
foreign to this suit. The husband has full ownership and domi- 


(4) [1876] 1. D. R., 1 All, 77, ; 
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nion over the house and the wife cannot resist the claim on the Civir 
ground of any right in her in the house. The questions of 1914 
unchastity and immorality tried by the courts below arein my Gata ies 
opinion irrelevant for the purposes of this case, in which the hus- 
band is seeking to enforce his rights of property in the house. 
That the wife is the defendant in the case is a mere accident. The 
‘true issue for the trial is who‘is the owner of the house. 

Any claims that the wife has fof maintenance, or restitution of 
conjugal rights do not afford a defence to this suit. They create 
no right of preperty in her in the house. 

“The house being admittedly the property of the plaintiff he is 
‘entitled to a decree for possession of the house and for the eject- 
ment of the defendant. I, therefore, decree the appeal, set aside 
the decree of the court below and restore that of the court of 


0, 
BUNDRI 


Sundarlal, J. 


first, instance. 

. This decree will not affect the right of the a to sue 
her husband for maintenance or for providing her with a suitable 
residence, or for the restitution of her conjugal rights,’ All that 
I decree in this case is the right to the property.in the house, The 
PariS will bear their own costs of the litigation throughout. 
Appeal decreed. 
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CHANNING ARNOLD 
versus 


KING-EMPEROR j 


Praotice—Judicial Committee— Criminal Proceedings— Appeal in Criminal ` matters— 


Defamation—Journalist’s privilege. 


The Judicial: Committee is not -a Court of Criminal-Appeal.and is not 
guided by its own doubts of the appellant’s innocence or suspicion of his 
guilt. The Judicial Committee will not interfere with the course of criminal 


` law unless there has. been such an Interference with the elementary rights 


of an accused as has placed. him outside the pale of. regular law or, within 
that pale, there has been a violation of the natural prinesiples of justice 80 


: demonstratively manifest as to convince their Lordships that first, the result 
~ arrived at was opposité to the result which their Lordships would themselves 


have reached, and secondly; that the same opposite result wonld have been- 
reached by the local tribunal also if the alleged defect or misdirection had 
been avoided. 


The following cases were also reforredto. Queen v. Mukerji, [1962]1 Moore’s 
P. C. (N. B.) 272, Falkland Islands Company v. The Queon, [1863] 1 Moore’s 


P. C. (N. S ) 312, In re Dillet, [1887] L. R,12 A. C., 459. Makin v, ihe . 


dAtterney General for New South Wales, [1894] L. R. A. C., 57; Pillai v. 
The King-Emperor, [1913] L. B. 40 I. A , 193. Lanier v. The King, [1914] 
L. R. A. C., 221. Clifford v. The King-Emperor, [1918] L R., 401. A. 24h, 


@ 
In the present appeal, held that the case was not improperly withdrawn 
from the jury’s domain on facts and they were not misdirected in law, and 
that the appeal must be dismissed. e 


Where an editor of a newspaper is prosecuted for defamation no privilege 
attaches to his position as no privilege attaches tothe profession of the 
press as distinguished from the members of the public. The freedom of the 
journalist is an ordinary part of the freedom of the subject, and to whatever 
length the subject in genera] may go, so also may the journalist, but, apart 
from statute-law, his privilege is no other and no higher. 


“APPEAL, by special leave, from a conviction and sentence by 
` the Chief Court of Lower Burma on a prosecution for defamation. 


> g 


u 
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The appellant was the editor and one ofthe proprietors ‘of the 
Burma Critic, a Rangoon newspaper. He was charged under sec- 
tion 499 of the Indian Penal Code with having defamed Mr. G. P. 
Andrew, „Deputy Commissioner and District Magistrate of Mergui, 
by the publication in that paper on April 28, 1912, of two articles 
entitled “A Mockery of British Justice.” 

The trial took place before the Chief Judge and a jury. The 
defence was based on exceptions 2 and ọ to section 499. The 
Chief Judge directed the jury, which returned a verdict of guilty, 
The appellantewas then sentenced, under section 500 of the Indian 
Penal Code, to ‘one year’s simple imprisonment. 

Sir Robert Finlay. K. C., D. A. Wilson and Arthur Page, for the 
appellant, contended that the Chief Judge wrongly excluded evi- 
dence as to Captain McCormik’s conduct and misdirected the jury, 


-and that the appellant’s conviction should - therefore be set aside. 


They referred to the Indian Penal Code, sections 52, 361, 363, 
367, 375, 370, 499 and 500, the Code of Criminal Procedure (Act V 
of 1898), sections 162, 203, 204, 208, 497, 498, 526 and 556. The 
Indian Evidence Act, 1872, section 105; and Mayne’s Criminal 


Law of India, 3rd ed, pp. 686 and 699, 463 and473. As to 
what amounts to abduction they referred to ` 
Reg v. Walter Booth, (1872) 12 Cos. Criminal Cases, 281. 
Qn the question of the privilege of a writer in a newspaper to com- 
ment upon proceedings in a court and what will take away such a 
privilege reference was made to 
Woodgate v. Ridout, [1865] 4 F. and F., 202. _ 
As, to the seditious libel they referred to 
Reg v. Alexander Mastin Sullivan, [1868] 11 Cox’s Criminal Cases, 44, at p. 
57.0 
On the question -of misdirection and substantial miscarriage of 
justice they referred to 
i Rex v. Dyson, °[1908] L. R, 2K B., 464, 
- Rea v. Stoddart, [1909] 25 Ir. L. R., 612, 
Bray v. Ford, [1895 } L. R., A, O., 44 at pp. 49 and 50, 
Roz v. Norion, [1916] L. R, 2 K. B., 496. 
As to the practice of the Board they referred to 
' ‘Ia re Diliet, [1887] L. R., 12 A. O., 459, 
Vatthinatha Pillai v. The, King-Kmperor, [1913] L. R., 40 I. A., 193, 
_ Oliford'v. The King-Emperor, [1912] L. R., 40 I, A., 241, : 
and submitted that the case was within the rule. laid down in 


those cases). st e 
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Sir Erle Richards, K. C., and A. M. Dunne, for the respondent, 


contended that there was no misdirection or exclusian of evidence 
or both, that even if there were misdirection or exclusion of evi- 


dence, as contended the case did not fall within the rule of practice 
of the Board, which was not a Court of Criminal Appeal and that 
the conviction was not liable to be set aside. They referred to the 
Indian Penal Code, sections 52, 499 and 500; Code of.Criminal 
Procedure (Act V of 1898) sections 423, 497, 537 and 556; Indian 
Evidence Act (Act I of 1872), sections 104, 105 and 106. 

The Queen v. Newman, [1853] 1 E. & B., 558. o 

The Queen v. Mookerji, [1862] 1 M. P. O. C. (N.'8.) 272, 

Ihe Falkland Islands Company v. The Queen, [1863] 1 M. P. C. 0.,(N.8.)299. 

dn Re Dillet, [1887] L. R., 12 A. C., 459. 

Pillai v. Tho King-Emperor, [1913] L. R., 40 I. A , 193, 

Clifford v. The King-Emperor, [1918] L. B., 40 L A., 4L 

Lanier v. The King, [1913] L. R., [1914] A. C., 241, 

Bir Bhan v. The King-Emperor ,[1913] 18 C. W. N., 22. 


Sir Robert Finlay, K. C. replied referring to 
Makin v. The Attorney Generat for New South Wales, [1893] L. R., [1894] A. 
C. 57. 
Watadar Khan v. Queen-Empress, [1894]: L L. R.. 21 Cal , 955, 

The judgment of their Lordships was delivered by 

Lorp SHAW.—By leave granted by His Majesty in Council 
this appeal is brought froma conviction of and sentence upon the 
appellant by the Chief Court of Lower Burma, pronounced on the 
19th October 1913. The charge was one of defamation or criminal 
libel, and the prosecution was laid under the 21st Chapter of the 
Indian Penal Code. In that chapter section 499 gives a definition 
of defamation, and sets fourth categorically no fewer: than ten 
exceptions, any one of which forms a proper defence to the charge,* 
By section 500 it is provided that the punishment of defamation 
shall be “simple imprisonment for a term which may extend to 
two years, or with fine, or with both.” j 

The appellant was charged with having defamed Mr. G. P, 
Andrew, Deputy Commissioner and District Magistrate of Mergui, 
by the publication of two articles in the Burma Critic, a Rangoon 
newspaper, on the 28th April 1913. These articles were entitled 
“A Mockery of British Justice.” 

Mr. Arnold has had experience as-a journalist ; and-it appears 
from the proceedings that he was at one time the chief editor of 
the Rangoon Times, We ceased to be editor of that journal in 
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the end of September 1911, and in January 1912, he was registered 
as one of the proprietors and the editor of the Burma Critic. The 
articles bear witness to the writer’s possession of great invective 
and declamatory power ; and it ought to be said at once that his 
motives have not been challenged except in so far as that is neces- 
sarily involved in the contention that he published serious libels 
and did so otherwise than in good faith. 


The proceedings against him were initiated on the 11th June 
1912, by Mr. Andrew, the District Magistrate already mentioned. 
On the 3rd October r912 the trial of the case began before Sir 
Charles Fox, the Chief Judge, with a jury. It was protracted and 
lasted from the 3rd to the 19th October. On the latter date the 
jury returned a unanimous verdict of guilty, and a sentence of 
one year’s simple imprisonment was pronounced. The Board 
were informed that after undergoing four month’s imprisonment 
the remainder of the sentence was remitted. 


Their Lordships listened to a lengthy argument in support of 
this appeal, during which the entire history of three stages of 
proceedings or sets of circumstances was discussed. These were, 
first, the details of the conduct of one McCormick, a planter who 
was charged with having abducted and committed rape upon a 
Malay girl of about 11 years of age; secondly, the conduct and 
proceedings of Mr. Andrew as District Magistrate at the investi- 
gation which was conducted before him into this charge and which 
ended in his declining to commit McCormick for trial ;and thirdly, 
the proceedings at the trial in the present case, 


° F rom one point of view the discussion might have been greatly 
shortened: by the exclusion of the consideration of the two first 
elements mentioned, But their Lordships were unwilling, in view 
of the importance which is said to attach to the appeal, to adopt 
any step which would appear to prevent the fullest statement by 
the appellant's. counsel of his entire position. And secondly, it 
has to be admitted * that Sir Robert Finlay was justified in his 
observation. that, although there was no justification of the libel 
pleaded still the circumstances demanded a -prolonged investiga- 
tion .on this other issue, namely, whether the appellant from the 
material placed before him when he wrote the libel, was acting in 
good-faith, -If he did so act he would standewithin the exception 
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under the Indian Peral Code, and the libel, otherwise unjustified, 
would be excused by Statutes. In these circumstances the fullest 
investigation was permitted to take its course. 

It is now important to see what are the provisions of the Penal 
Code which apply to the case. l 

“ Whoever,” says section 498 of the Indian Penal Code, “ by 
words either spoken or intended to be read, or by signs: or by 
visible representations, makes or publishes any imputation concern- 
ing any person intending to harm, or knowing or haying reason to 
believe that such imputation will harm, the repytation of such 
person, is said, except in the cases hereinafter excepted, to defame 
that person.” Of the ten exceptions under the section three were 
mentioned. The first exception is in these terms: “Itis not 
defamation to impute anything which is true concerning any person 
if it be for the public good that the imputation should be made or 
published. Whether or not it is for the public good is a question 
of fact.” It was admitted by the counsel forthe appellant at 
their Lordships’ bar that their client claimed no benefit under this 
exception : he did not suggest that the series of libels or any one 
of them was true ; on the contrary all of them in so far as they were 
assertions of fact were admitted to be false. 


In point of form the same course was taken in the court below. 
But while this was so and while the plea of veritas was not openly 
or plainly made, their Lordships regret to observe that surrepti- 
tiously it did appear and re-appear in the case by way of repeated 
innuendo. It may be as well tobring this matter to a point 
at once. In Sir Charles Fox’s charge to the jury this passage 
occurs : “ You will observe that under the first exception the only* 
question, apart from the question of the public good, that could 
arise was whether what had been said was true or not. Now it is 
noticeable that the defence does not rely on that exception, 
although up to thé end we have had it re-iterated that what was 
said was true.” Upon being questioned the learned counsel 
for the appellant frankly admitted that the ‘exception was not 
in point of fact pleaded as a defence, and their Lordships 
do not understand that they disputed that the learned Chief 
Judge’s statement of what occurred at the trial by re-iterated 
innuendo was correct. It was open to the appellant to-defend 
his utterances as true, But -he declined to take that--course, 
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Their falsehood stood as an admission in the case, the words 
themselves being so plainly of a libellous character. This part 
of-the case may accordingly be definitely dismissed. 

The second exception is in these terms: “It is not defama- 
tion to express in good faith any opinion whatever respecting 
the conduct of a public servant in the discharge of his public 
functions’ or respecting his character so far as his character 
appears in that conduct, and no further.” The distinction between 
this and the first exception is that the former deals with allegations 
of- fact, and his second exception deals with the expression of 
opinion. This also has nothing to do with the case as it now 
stands, because it was, as it must be, admitted that the articles 
did not confine themselves to expressing an opinion as to the 


conduct of Mr. Andrew, but in much detail made definite defama- 
tory allegations of fact against him. 


It is accordingly upon the ninth exception that the determina- 
tion of the present appeal solely depends. That is in these 
terms :—“It is not defamation to make an imputation on the 
character of another provided that the imputation be made in 
good faith for the protection of the interest of the person mak- 
ing it or of any other person, or for the public good.” In con- 
nection with this exception itis necessary to take its language 
along with that of section 52 of the Code, which is to this effect : 
“Nothing is said to be done or believed in good faith which 
is done or believed without due care and attention.” 


Notwithstanding the elaboration of the arguments and the 
introduction of much matter affecting the conduct of McCormick 
and thé conduct of Mr. Andrew, it was accordingly this question, 
and this question only, which the jury charged by Sir Charles 
Fox had to try, namely, whether in publishing the libels admitted 
to be false, Mr. Arnold did so in good faith because he believed 
them to be true, having given due care and attention to seeing 
that they were go. If the jury were satisfied that he did give 
that due care and attention, and that he acted in good faith, then 
the exception formed a good defence, and the accused would be 
found not guilty. If, on the other hand, they were not so satis- 
fied, then ‘no course, according to the Indian Criminal Law and 
the Indian Evidence Act, was open to them but to negative the 
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exception and to find the accused guilty. No. uralom is -made 
that each of these propositions is sound, ' , 

It is contended, however, by the appellant that in the course 
of the charge there was misdirection by the Judge, and that the 
jury’s minds were diverted from this, which it is admitted was the 
true and only issue, to other questions. What were these? They 
were the very things which the prisoner’s counsel had throughout 
the trial insisted on introducing, namely, the question of the 
conduct of McCormick and of Mr. Andrew, the narrative as to 
Mr. Andrew being accompanied by the suggestion that it was 
after all indefensible and corrupt. Their Lordships recognise that 
this mode of conducting the defence, which it appears to. have 
been difficult to repress, was not unlikely to lead to confusion; 
but it is at least satisfactory to find that the learned Judge in 
charging the jury made no mistake in stating what the true issue 
was. Itis admitted by the appellant’s counsel that this is so, 
“What you will have to consider,” said the learned Judge to the 
jury, is “whether the imputations in these articles were published 
in good faith, after due care and attention had been exercised 
on the part of the writer of them. What is ‘due care and atten- 
tion’ must depend on the circumstances of each particular case.” 
It is also fair to the learned Judge to say that, while he felt cons- 
trained—a course which, in view of the conduct of the defence, is 
not to be wondered at—to go with some fulness into a narrative 
of fact, he concluded his charge to the jury by bringing their minds 
directly back to the exact issue which they had to try. He.did 
so in this language : “It is now for you to consider these matters, 
and to decide whether the accused has satisfied you that he used® 
the reasonable care that he ought to have used. If you are satis- 
fied that he did, and that he did not overstep the bounds of law as I 
have explained the law to you, then you must acquit him, but if he 
has not satisfied you that he has exercised such due care and 
attention before he committed himself to paper in this way, then 
it is your bounden duty to convict him.” 

Before the exception and the alleged misdirection of the jury 
are dealt with, it is expedient to state that the libel contained 
being”headed “ A Mockery of British Justice,” after a consider- 
able amount of inflammatory matter, it proceeds to “speak out 
against those officials who have forgotten their duty and have 
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dared to trifle with the fair fame of England.” Having made 
these very serious allegations the appellant added: “The facts 
before us indicate that he (Mr. Andrew) conspired with Mr. 
Finnie to burke the case; that he conducted it i camera; that 
he refused.to heed the protest of the complainants that the in- 
terpreter employed was a paid parasite of Mc Cormick, and did, 
in :fact, deliberately mistranslate; that of the witnesses for the 
prosecution only those called by the District Superintendent of 
Police, and not even all of them, were allowed to give evidence ; 
that in a word the whole enquiry was an outrageous make-believe 
and a mockery of what he is nominally representative, the fair 
play and judicial honour associated with the name of England. 
By what looks like the meanest of tricks, the unfortunate com- 
plainants were unrepresented by any as at this judicial farce,” 


-It would serve no good purpose to cite further from the libels 
they mention disgusting details and incriminate ‘other officers 
besides Mr: Andrew, as engaged in a corrupt plot. They contain 
not one, but a series of libels of the grossest character. These 
libels were at least.seven in number. First, of conspiracy with 
Finnie to prostitute justice by saving McCormick. Secondly, of 
Having apparently knowingly and as part of the partisanship, 
bailed out McCormick for a non-bailable offence. Thirdly, of 
having. misled the Malay girl, her parents and friends, by leaving 
them Without professional advocacy, which they had been led: to 
expect. Fourthly, of having perverted the course of truth by 
partisan interpreter. Fifthly, of having tried the case in camera, 
(Very little was made of this in argument.) Sixthly, of not having 
called’ eertain witnesses in the inquiry; and seventhly, of Mr. 
Andrew having: heard the case knowing that certain Beene 
objected to. his dojng so. 


Of these libels the first was the real basis of all, It imputed 
corruption. Several of the others might not appear but for their 
resting upon that basis of corruption to be of so serious a type. 
But in their Lordships’ opinion this cannot be said of the third 


. and fourth, for if it were true that the Magistraté had designedly 


ida 


deprived the complainants of legal assistance, and provided them 
wish: a false interpreter, then such wicked conduct would not only 
be itself ‘indefensible but--would colour all; the rest. - Upon the 
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whole it cannot be denied that if any substantial part of this 


defamation was true, it meant ruin to the career` of Mr. Andrew’ 


` 


and any others engaged in conspiring with him as alleged; 


The points put forward in the appellant’s favour as establishing © 


that although the charges were false yet he was excused by 


statute because he believed them Jona Jide and had given due ' 
care and attention to their truth, were substantially three. In: 
- the first place it was urged that he relied upon a letter published i 
with the signature ọf “ Vigilance,” and addressed to the Rangoon l 
Times. Itis dated the 31st August 1911, and at that time the 
appellant was connected with that paper. It contains ‘a long ` 
narrative incriminating McCormick and also Mr. Andrew ‘and ` 


others. 


The second element proponed in support of Mr, Arnold's good 


faith is of a different and an important character, It is this: In 
the district of Tenasserim referred to, the position of Sub-Divisional 


Magistrate was occupied by Mr. Buchanan. It is alleged that 
Mr. Buchanan had been on unfriendly terms with McCormick, ` 


but their Lordships do no think that there is anything substan- 


tial in this allegation, and they further think it right to put’on: 
récord their opinion, which is in entire concurrence with that of 


the Chief Judge, that Mr. Buchanan in his investigations and 


conduct was actuated by entire good faith, Although his con-” 
clusions and suspicions may have been erroneous, their Lordships ' 


see no reason to think that from beginning to end:he did not act 


in accordance with the best traditions of the service, He had- 
been absent on leave from the middle of April to about the mid-5 
dle of May 1911, and on his return he heard rumours of miscon-' 
duct by McCormick. Towards the end of June Mahomed Din,.- 
who had had legal differences with McCormick, made allegations: 


which amounted to a charge that the crimes of abduction and of 
rape had been committed. Mr. Buchanan himself made enquiries. 
and came to the conclusion that McCormick should be put upon, 
his trial. Itis a point in the accused’s favour that the -Sub-Divjs; 
sional Magistrate thought that there was a case for committal. -.... 


The third point in. these protracted proceedings, which Ag: 


more ‘important than either of the- foregoing in support of the 
contention that the writer of the libels believed them to be trug, 


ann 
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is the admitted conduct of McCormick himself. Their Lordships 
do not attach much weight to the question of atduction, because 
it: appears to -be the case that the child had formerly lived in 
McCormick’s house for a short period, and the evidence is some- 
what confused as to the conduct of the mother of the child in 
regard to her absence from the house. But the allegation made 
by McCormick was that he had -been informed that this child 
was suffering-from gonorrhoea, that he had taken her to his house, 
and himself (there being a hospital eight miles away) had perso- 
nally examined her, and had then passed her on for treatment 
by the-mistress-of one of his male servants. But their Lordships 
find themselves in entire agreement with the learned Judge when 
he says: “It is not.surprising that there should be indignation 
and hot feeling on the part of the sympathisers with the mother 
of the child-Aina, and-good reason for feeling of indignation at 
some of the conduct—the admitted conduct—of McCormick...... 
However strong his inclination for amateur doctoring may have 


-been, there could have been no justification for that. It was a 


thing that no man with a proper sense of decency should have 
done.” 

Although accordingly it is no part of the submission of the 
Counsel for the appellant at their Lordships’ Bar that McCormick 
was guilty, their Lordships think it is an element relevant to the 
consideration of whether Mr. Arnold was acting in good faith in 
these libels to show that he believed that McCormick’s own 
admissions would have justified his committal for trial. 


The last matter which their Lordships reckon to be a perfectly 


‘relevfnt one in the category of elements in the case which bore 


upon ‘the point of the accused’s good faith was this. - Importance 


-is'attached to a pronouncement by the Magistrate. After inves- 
“tigating the facts, and declining to commit, he went on to say 


that in his opinion McCormick’s conduct was pure and philan- 
thropic. Their Lordships cannot agree with such an opinion, 
and their views ‘coincide with those of the Chief Judge upon that 


o 


subject. 


They are of opinion that there were thus several elements 
in the case which were all with perfect propriety submitted to the 


‘Jury in support of the defence. Their Lordships, however, do not 
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attach so much importance to the other allegations. , That as to 
bail having been granted to the accused rests on a sltnder found- 
ation, It is held by the Judges on the spot, and it was proved 
to be also the opinion of the civil authorities, that the discretion 
of granting bail applied to this case, It was evidently a case, 
unless forbidden by Statute, for discretion being exercised, and 
it would rather appear to their Lordships looking to the great 
distance to be traversed before the authority claimed by the apel- 
lant as requisite for granting bail could be obtained, that.much 
practical hardship would ensue to prisoners unless such a discre- 
tion existed. They are not prepared to say that the humane view 
which was taken of an accused’s rights was mistaken. It’ is un- 
necessary in this case to decide or dwell upon the point, because 
their Lordships’ opinion is very clear to the effect that this diffi- 
cult and delicate point of law could never have been viewed as a 


substantial element weighing with any reasonable writer in justifi- 


cation of his belief in the truth of the libel. The same observation 
applies to the other elements ‘in the case which need not be 
entered upon but all of which have been fully considered. Their 
Lordships are of opinion that a fair and statable case in support 
of the statutory defence and of the belief in the wickedness of Mr. 
Andrew was put forward on the points which have been already 
enumerated, but that no others were of any real weight. In put- 
ting forward, however, the points mentioned, their Lordships think 


that a case was made which demanded an answer. 
Y 


Such an answer was given, and it also was both fair and ‘stat- i 
able. 2 
In the first place a serious and weighty reply was made 8n the \ 
subject of the letter signed “ Vigilance.” It was not confined to 

the remark that the letter was no valid excuse fog a belief in gross 
slander. The points proved were these: When‘that letter.was 
received by the Rangoon Times a most proper course was taken, 

and that with the appellant’s knowledge. It.was forwarded by 

Mr. Stokes, the assistant editor, to the Chief Secretary to’ the 
Govenment of Burma, so that there might be official confirmation 

of its allegations prior to its being published. These allegations were 
examined into, and-on’ the 31st October the Chief Secretary wrote 
stating that the Lieutenant Governor had caused inquiry’ to. be 
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madé ‘and had ‘found that the allegations against the officers. were 
without found&tion. By this time the appellant had ceased to 
be editor of the Rangoon Times, but on the-2nd November 1911 
Mr. Stokes forwarded a reply to the Chief Secretary stating that 
the ‘incident, ‘$0 far as the dean enene Times was concerned, was 
closed. 

This was not so, however, with regard to the appellant, for in 
the following spring, namely, on the 7th March, 1912, an article 
appeared in the Burma Critic, of which he was then editor, 
entitled “Alleged Grave Scandals in Tenasserim.” On inquiry 
being officially made of the appellant, asking for particulars, the 
‘answer given was that the case referred to was that inquired into 
and disposed of in the previous autumn. The appellant’s at- 
tention was at the same time called to the fact that Mr. Stokes 
had accepted the reply of: the Lieutenant-Governor. All this 
took place before the libels in question were published. 


Their Lordships cannot see their way to hold this part of the 
appellant’s case to be satisfactory. l 
_ An investigation in the department of a . Lieutenant Governor 
of great experience having resulted in exonerating Mr. Andrew 
from blame, the appellant assumed the grave responsibility for 
re-opening the matter. He gave the authorities no inkling of 
any fresh information which had come to his hand, and in answer 
to their enquiry he simply stated -that it was the old incident 
which he was reviving. Upto the present the appellant has not 
` given at their Lordships’ Bar or in any court any statement of 
apy fresh facts which he had discovered. This circumstance was, 
in their Lordships’ opinion, well worthy of consideration by the 
jury. 

In the second place, both Judge and w had seriously to 
consider the attitude of Mr. Arnold himself. He neither defended 
‘the articles as true nor did he give any assistance on the subject 
of what were the actual things upon which he founded his own 
beliefs nor finally upon what the steps were, if any, which he took 
‘to investigate their truth before giving them to the public. f 
` Thus, although the'true issue in the case was as to his own 
bona fides and the care and attention which would verify that, Mr. 
Arnold’s action when charged gave no help to the court and must 
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to some extent have embarrassed even his own defence, Having 
admitted that he assumed responsibility for the drticles, he was 
asked by the’ Magistrate as follows: “Q. Do you wish to make 
any explanation of your position in the case as to your bona. fides, 
&c.? (I pointed out to the accused that, under Section 105, the 
burden of proof lies upon him).” “A, No, I have nothing ‘to 
say. Everyone, from the Lieutenant-Governor downward, knows 
my character, and I leave it ¢t that.” But of course it was’ quite 
impossible to leave it at that, because the libels were ‘there, in all 
their number and seriousness; the charge was made under the 
Statute, and the law had prescribed that the author of such libels 
could only be excused by showing good faith after due care and 
attention. It is not in accordance with the due or proper adminis- 
tration of justice for an accused to brush all the statutory regula- 
tions affecting his position aside in this manner. The attitude 
and absence of the accused may well have been considered by 
the jury rather destructive than helpful to the defence set up. . 


In the third place, this has to be borne in mind, Every 
officer, judicial or administrative, who investigated this case, ex- 
cept Mr. Buchanan, had agreed with the conclusion at which Mr. 
Andrew had arrived, namely, that the charge should be dismissed. 
This circumstance was one peculiarly suited for the appraisement 
of a local jury. 

The next circumstance in the case is one to which their Lordships 
do not conceal that they attach serious importance, They were mov- 
ed by the allegation that the prosecutors and those in that interest | 
were alleged to have been led on to the trial by Mr. Andrew, and ` 
that Mr. Andrew had wickedly conspired suddenly to leave them 
in the lurch without an advocate, and to furnish them with a false 
interpreter. This allegation was, as it turned out, not only untrue, 
but was, as was made abundantly clear at the trial, particularly cruel, 
Letters were produced showing that instead of Mr. Andrew having 
taken up such an: attitude, his desire, and indeed his endeavour 


‘and entreaty, throughout were that in the enquiry before him an 


advocate should not only be employed:for the prosecution, but 
should, inyfact, be paid by the Government. Letter after letter was 
written to this effect—to engage a pleader. On the 3rd, August 
1911, Mr. Andrew‘had intimated to Mr.- Buchanan that he would 
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engage an advocate to prosecute and that his presence and the 
presence of Mr.’ Sherard, the investigating officer, would also be 
required. On the 4th he specially wrote to Mr. Buchanan, “Can 
you bring up interpreter trusted by all parties? Ask “ complainants 
to pa between, ” two advocates named, “to conduct their 


case.” On the 7th, Mr. Buchanan having been unable to get such _ 


an interpreter, but having stated that the complainant wished to 
consult a certain vakil in Rangoon» before choosing a lawyer to 


conduct the case, Mr. Andrew wrote to Mr. Buchanan, “ Kindly 


do so, and namg advocate early. As regards interpreter, your 


court interpreter must come along to assist at any rate.” On the - 


roth sanction was asked to engage Mahomed Ayoob“ on the 


terms he asks.” - It most clearly appears from the letters that the ` 


arrangement as to lega assistance broke down, because upon the 
12th August the Commissioner at Mergui declined to sanction the 


proposal: to retain an advocate, he having demanded of Mr. 


Andrew to-state whether he thought the charges could be sub- 
stantiated, and Mr. Andrew having stated in answer to this diffi- 
cult question that he thought the abduction charge alone could 
be made out. In short the refusal to provide an advocate was made 
neither by Mr. Andrew nor by connivance or consent of Mr. 
Andrew, but inspite of him: With regard to the interpreter it should 
also be added that Mr. -Andrew’s anxiety upon that subject was 
manifest, and it was entirely in the right direction. Mr. Buchanan 
‘objected toone Chean Gee and he recommended Musaji. As men- 


` tioned Mr. Andrew wanted an “interpreter trusted by all parties ” 


and Musaji, Mr. Buchanan’s nominee, was employed. Mr, Buchanan 


was present at Mergui during the investigation and he made no. 
objection. to this, There was, of course, no proof that a single word" 


was interpreted falsely.. In their ‘Lordships’ opinion these two parts 
of the libel were very gross, and they can see no justification for 


the proposition that the appellant had any reasonable, ground for. 


believing them to be true. . 


It does not appear that in any view of the ¢ case there could 


have been a defence under the Statute in regard to these subs- 
tantial portions of the libellous matter, and the case of The Queen 
v. Newman (1) was founded upon to this effect. But their Lordships 


are yery anxious, however, not to have the case ‘disposed of on’ 


what, may be considered a narrow ground They take these 
(1) [1858] 1 E. and B, 568, 
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points as included in the sum of the matter to be considered 
before the jury as relevant to the general case of Mr.. Arnold’s 
justification on the ground of having, after due care and attention 
and so in good faith, believed that these things were true. 


One final matter has, however, to be kept in view. Some of 
the letters last cited were undoubtedly not before Mr. Arnold 
when he wrote the libels, But they were before him in the course 
of his trial. In their Lordships’ opinion, when it was discovered 
that the truth with regard to Mr. Andrew had not been that in 
these particulars he wickedly conspired to defeat justice, but that 
he was, on the contrary, anxiously endeavouring to` secure that 
justice should be furthered and guarded, then the ‘duty of the 
accused, Mr. Arnold, was plain. Their Lordships make every 
allowance ‘for the heat of advocacy which, as noted by the Chief 
Judge, seems to have been in this case great. But when a gross 
mistake of that kind ona matter of fact—the truth of which whén 
exposed would have ruined any-administrative‘or judicial officer's 
career—was discovered, the libel should not have been adhered 
to fora moment, The mistake should have been acknowledged 
and an apology tendered. This was'not done, but upon the cón- 
trary the case was conducted to its close upon the footing that an 
unstated defence was the real and good defence, namely, that the 
libels and all the libels were trie, N obody is to be blamed in 
these circumstances for thinking: that. the plea of good-faith on 
the part of Mr. Arnold had sustained a serious shock. i 


The speeches ofthe learned counsel for the accused have not 
been printed, but ‘their Lordships had the advantage of hearing 
Mr, Wilson, who had been in communication with those engaged 
in the case and who informed their Lordships that the views pre- 
sented by the senior and junior counsel for the appellant some- 
what diverged, It is, however, unnecessary to labour this matter, 
because no doubt was thrown upon the narrative of the praceed- 
ings given by Sir Charles Fox in his charge, There is enough 
disclosed in the case to show that no light task was thrown upon 
the Judge in disentangling relevant from irrelevant topics and in 
presenting the true issue to the minds of the jury. The real ob- 
jëction taken at their Lordships’ Bar to this charge was that the 
jury were misdirected in this sense, and that the narrative of the 


N 
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learned . Judge: must have left the ‘impression upon the mind that 
Mr. Andrew ‘had not acted wickedly as the libel alleged. - But it 
was, looking to the advocacy, necessary for the learned Judge 
to state his own view, and their Lordships do not see. anything in 
the charge to give countenance to the idea that he withdrew this 
question from the jury or from their province. With a large 
portion even of the narrative their Lordships see no occasion 
to quarrel. Some portions of it here and there might be the 
subject of difference of opinion, 

A charge to a jury must be read as a whole, If there are 
salient propositions in law in it, these will, of course, be the sub- 
ject of separate analysis, But in a protracted narrative of fact, the 
determination of which is ultimately left to the jury, it must 
needs be that. the view of the Judge may not coincide with the 
views of others who look upon the whole proceedings in black 
type. It would, however, not be in accordance either with usual 
or “be: ad practice to treat such cases as cases of misdirection, 
if, upon.  `~eneral view taken, the case has been fairly left 
within the ., MN province, Their Lordships do not say that 
upon any partic `in this case they would differ from the views 
laid down by Sir t. a Fox, but these observations are made 
in order to discountena:. = the idea that in the region of fact, 
unless something gross amounting to a complete misdescription 
of the whole bearing of the evidence has occurred, this Board 
will interfere, The separate and peculiar position of this Com- 
mitte under the Constitution will be afterwards dealt with. 

Their Lordships regret to find that there appeared on the 
ene side in this case the timeworn fallacy that some kind of 
privilegt attaches to the profession of the Press as distinguished 
from the members of the public. The freedom of the journalist 
is an ordinary parf of the freedom of the subject, and to what- 
ever--lengths ‘the subject in general may go, so also may the 
journalist, but, apart from statute-law, his privilege is no other 
and no higher. The responsibilitiés which attach to his power 
in the dissemination of printed matter may, arid in the case 
of a conscientious journalist do, make him more careful ; but 
the range of his assertions, his criticisms, or his comments, is 
as wide as, and no wider than, that of any other subject. No 
privilege“attaches to‘his position. © . 
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Upon the other side it would appear from certain observations 
of the learned Judge that this false and dangerous doctrine may 
have been hinted at, that some privilege or protection attaches 
to the public acts of a Judge which exempts him, in regard to 
these, from free and adverse comment. He is not above criticism, 
his conduct and utterances may demand it. Freedom would 
be seriously impaired if the judicial tribunals were outside of 
the range of such comment.” The present case affords a good 
illustration of what is meant. When the examination before 
Mr. Andrew concluded with his declaration that im his judgment 
the action of McCormick was pure and philanthropic, the whole 
trial would seem to have been laid open to searching and severe 
observations, and no blame could be attached to these. “But 
when the criticism was converted into an attack upon the Mag- 
istrate as a conspirator against justice, a traitor to his oath, a 
trickster, a man who had manceuvred his procedure so as to 
defeat truth and protect an associate, then, of course, it is for 
the person who has uttered these things to justify them, or, 
under the Indian Penal Code, to establish affirmatively that he 
believed them to be true, and that on reasonable grounds. On 
both of these matters last mentioned the learned Judge seems 
to have properly directed the jury. a 


This also has to be said. A large part of the criticism directed 
against the charge of the learned Judge in this case was to the 
effect that the narrative of the proceedings led up to the con- 
clusion inevitably that Mr. Andrew was innocent of the wicked 
dereliction of duty which was alleged. If it was so, the result 
upon the case is somewhat remarkable. For then the charge 
had in fact impressed the jury’s minds with the innocence of 
Mr. Andrew, and it is that very innocence which is in the fore- 
ground of the admissions made in this case. The foregoing 
narrative in this view might have been spared, because it is 
now seen that nearly all, if not all, of the items in the narrative 
which are said to constitute misdirection are parts ofa narrative 
which leads to a conclusion that that is in accordance with 
fact which has all along been admitted to be true, 


It is here that the peculiarity of the procedure becomes 
evident, for the narrative thus criticised was undoubtedly, as 
Á A 
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it appears to their Lordships, the narrative given by the learned 
Judge to the jury in order to counteract an improper. use which 
was being made of the procedure. While the truth of the libels 
was not asserted formally, and while the admission of their 
falsehood was formally granted, an endeavour was repeatedly 
made to withdraw all this and to persuade the jury to take 
all that was asserted as true. Such things may occur; but it 
is the duty of Judges to put what check they can upon them, 
and in the present case their Lordships see no occasion to think 
that the learned Judge failed to exercise that duty with pro- 
priety. 

From what has been said it will, their Lordships think, clearly 
appear that there was material before the jury on both sides 
of this case, and that the determination was on a subject peculi- 
arly within the jury’s province. In their Lordships’ opinion the 
case was not improperly withdrawn from the jury’s domain on 
fact, and they were not misdirected in law. But even if it 
were conceded that upon a meticulous examination of the Judge’s 
charge or conduct of the case certain flaws could be discovered, 
it is the duty of their Lordships to consider the special position 
and function of the Board, in criminal cases as the advisers of 
the King. The frequency of applications made to the Board 
for leave to appeal against the judgments of criminal tribunals 
in various parts of the Empire, as well as the thoroughness with 
which the powers and practice of the Judicial Committee were 
. discussed in this case incline their Lordships to make a deliberate 
‘survey of this important topic. 

The question is not truly one of jurisdiction. The power 
.of His Majesty under his Royal authority to review proceedings 

of a criminal nature, unless where such power and authority 
have been parted with by Statute, is undoubted. Upon the 
other hand, there are reasons both constitutional and adminis: 
trative, which make it manifest that this power should not be 
-lightly exercised, The over-ruling consideration upon the topic 
has reference to justice itself. If throughout the Empire it were 
supposed that the course and execution of justice could suffer 
serious impediment, which in many cases might amount to 
practical obstruction, by an appeal to the Royal Prerogative 
of review on judicial grounds, then it bécomes plain that a severe 
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blow would have been dealt to the ordered administration of 
law within the King’s dominions. A 


These views are not new. They were expressed more than 50 
years ago by Dr. Lushington in his judgment in The Queen v, Muk: 
erji (1) and LORD KINGSDOWN, in the case of The Falkland Islands 
Company v. The Queen (2) stated the matter compendiously in these 
words :—“ It may be assumed that the Queen has authority by virtue 
of Her Prerogative to review the decisions of all colonial courts, ` 
whether the proceedings be of a civil or criminal character, 
unless Her Majesty has parted with such authogity. But the 
inconvenience of entertaining such appeals in cases of a strictly 
criminal nature is so great, the obstruction which it would offer 
to the administration of justice in the colonies is so obvious, 
that itis very rarely that application to this Board, similar to 
the present, have been attended with success.” Their Lordships 
desire to state that in their opinion the principle and practice 
thus laid down by Lorp KINGSDOWN still remain those which 


are followed by the Judicial Committee. 


There have been various important cases in recent times to 
which, naturally, reference has been made. The first is the 
case of ve Diet (3). It should be observed that while 
Dillet’s case was in form an application within the ambit 
of criminal law, the matter of substance which was truly brought 
before the Judicial Committee was’ a civil matter, The appeal 
was by a barrister and solicitor against a verdict convicting him - 
of perjury, but there Had been a consequential order of the court 
directing him to be struck off the roll of Practitioners, and special , 
leave was granted to appeal in reference to the conseqwential 
order. LORD BLACKBURN referred to LORD KINGSDOWN’S judgment 
in the Falkland Islands case as authoritative and binding. After 
citing that learned Judge, LORD’ BLACKBURN added: In this state- 
ment of the general practice their Lordships agree, They are 
not prepared to advise Her Majesty to make “ this ċonviction for 
perjury an exception if it were not made the sole foundation for 
the subsequent order of the 27th March 1885,” and liberty accord- 
ingly was granted “to appeal against the order of the 27th 


(1$ [1862] 1 Moore N. 8., 272, (2) [1868] 1 Moore N. 8., 312. 
(3) [1887] 12 A.C.. 459. E 
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March 1885, striking him off thé roll, and also to the extent above 
stated, and no further, against conviction for perjury.” 

While accordingly the familiar sentences again about to be 
quoted from Lozp WATSON are frequently cited with reference to 
criminal review in general by this Board, this outstanding circum- 
stance just alluded to ought not to be forgotten. It appears to dispose 
of the argument that the practice of the Board was in purely criminal 
matters in any respect either advanced or distorted from the position 
that it occupied under the judgments of Dr. LUSHINGTON and Lord 
KINGSDOWN pronounced about a quarter of a century before. 
LorD WATSON in Dille#’s case observed that “therule has been 
repeatedly laid down and” has been invariably followed that 
Her Majesty will not review or interfere with the course of cirminal 
proceedings unless it is shown that by a disregard of the forms of 
legal -proċess or by some violation of the principles of natural 
justice or otherwise substantial and grave injustice has been done.” 

The present case brings prominently before the Board the 
question of what is the sense in which those words are to be 
interpreted. If they are to be interpreted in the sense that wher- 
ever there has been a misdirection in any criminal case, leaving 
it uncertain whether that misdirection did or did not affect the 
jury’s mind, then in such cases a miscarriage of justice could be 
affirmed or assumed, then the result would be to convert the Judi- 
cial Committee into a Court of Criminal Review for the Indian 

J and Colonial Empire. Their Lordships are clearly of opinion 
that no such proposition is sound. This Committee is not a 
Court of Criminal Appeal, It may in general be stated that its 
practice is to the following effect: It is not guided by its own 
doubts of the appellant’s innocence or suspicion of his guilt, It 
will not interfere with the course of criminal law unless there has 

‘been such an interférence with the elementary rights of an accused 
-as has placed him outside of the pale of regular law, or, within 
that pale, there has been a violation of the natural principles of 
justice so demonstratively manifest as to convince their Lordships 
first, that the result arrived at was opposite to the result which 
their Lordships would themselves have reached, and secondly, that 
_the same opposite result would have been reached by the Idcal 
‘tribunal also if the alleged defect or misdirection had been 
avoided. The limited nature of the appealein Drlle?s case has 
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Ornat been referred to, and their Lordships do not think that its authority 
1914 goes beyond those propositions which have now bæn enunciated. 


ARNOLD The argument for the appellant was to an entirely contrary 
DERO effect. In the forefront of it the case of Makin v. The Attorney- 
General for New South Wales(1), was cited. Makin’s case in 
truth did not raise the question at issue in the present case, It 
depended upon the construction of section 423 of the Criminal 
Law Amendment Act of 188% (a New South Wales Statute). That 
section set up the Judges of the Supreme Court as a tribunal to deter- 
mine questions submitted to them in a case stated by the Judge at 
the trial, and there was a proviso that there should be no quashing 
“unless for some substantial wrong or other miscarriage of jus- 
tice.” It was stated by this Board that under that section the 
Judges have not been substituted for the jury. As they said, “ In 
their Lordships’ opinion substantial wrong will be done to the 
accused if he were deprived of the verdict of the jury on the facts 


Lord Skaw. 


proved by legal evidence and there were substituted for it a ver- 
dict of the court founded merely upon the perusal of the evidence.” 
The second case founded on is that of Pillai v. The King-Em- 
peror (), in which this Board sustained an appeal. The circumstances 
ofthe case, however, were of the most extraordinary character, and 
were such as appeared to the Board imperatively to demand that 
it should interpose, because the very foundations of justice seemed 
to have been attacked in the proceedings. A whole body of inad- 
missible evidence had been received in the case. The one witness 
whose evidence was relevant and who remained in the case was‘ 


maining witness himself had given under oath conflicting and côn- 

a tradictory accounts in previous judicial proceedings before tlie 

Magistrate and certain officials. “ If true,” observed LORD ATKINSON 

they show that these officials, or at least the Sab-Inspector, induced 

. the witness to foreswear himself and found in him a plaint instru- 

ment ready to give false evidence upon oath to secure the convic- 

tion of his own father ; and if false they show that the witness was 

_ ready to commit deliberate perjury whenever he was confronted 

with the inconsistencies in his former statements. There is no 

alternative.” The simple case accordingly confronting the Board 

. was a case of a subject sentenced to death upon no evidence at 
(1) (1894,] A. 0. 57, (2) [1913] L. R. 40 L R^, 198. 


supporting another witness who was a confessed perjurer. The re- \ 
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all.’ In these circumstances, although the principle of Dil/et’s case 


was again re-affirmed, their Lordships did not see their way to 
refrain from interfering. 


- The third case’ referred to is that of Lanier v, The King (X) ` 


and, fortunately, it is seldom that ‘such a travesty of justice 
can be witnessed. One of the notable features of the case had 
reference to the Judge himself. He, as narrated in the report, 
was. a member of, the family council which instigated the pro- 
ceedings and himself was a ,party to appointing two barristers 
to conduct the. -prosecution and arranged. about their fee. The 
facts need not .be referred to. . The indictment was altered by 
drastic, amendments ; the trial was, hurried on; but the narrative 
need go no Farther, for, as the report, states, “ In short, counsel 
for the Crown at the Bar of this Board very properly admitted 
that he could not contend that any. jury upon „the evidence sub- 
mitted would have convicted the appellant of crime.” The Board 
were of opinion that the sentence pronounced against the appel- 
lant “formed such an invasion of liberty and such a denial of his 
just rights as a citizen that: their ‘Lordships feel called upon to 
interfere.” But the Board took care to repeat that it did not 
lightly interfere, and the language of LORD WATSON in Dil/et's case 
was again cited. It was pointed out that the interference was 
not on any matter of form, but because of matters lying at the 
very foundation of justice (the Judge had been a Judge in his own 
cause), justice had “ gravely and injuriously miscarried.” Lanier 
stands as a fair type of almost the only casein which this Board 
would advise the interposition of His Majesty the King with the 
cpurse of criminal justice in the colonies or dependencies. That 
extreme case is this, that it must be established demonstrably 
that justice itself in its very foundations has been subverted, and 
that it is, therefore, a matter of general Imperial concern that by 
way of an appeal to the King it be then restored to its rightful 
position in that part of the Empire. 

Their Lordships were referred to the dicta of Judges and the 
rules set up with regard to the procedure of the Court of Criminal 
Appeal in England ; but they are not the rules adopted by this 
Board, which, as already stated, is not a Court of Criminal Appeal, 
And the authority of these decisions, which apply to a different 
system, a-different ‘procedure, and a different structure of principle, 

(1) [1015] L. R., 1914, A. G,,°29], 
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must stand out of the reckoning of any body of authority on the 
matter of the procedure of this Board in advising His Majesty. 
This view is in entire accord with the recent proceedings ‘of ‘this 
Board on applications for leave to appeal. One instance of:this 
is that of Clifford v. The King-Emperor (1) on the 17th November 
last, and their Lordships refer to the judgment of the LORD 
CHANCELLOR in this and the other refusals refi erréd to. 

The application to the pregent case is simple. Even had this 
Committee been a Court of Criminal Appeal it is ‘hardly doubtful 
that the appeal would fail. A fortiori their Lordships are left in 
no, doubt as to their own duty in conformity with the practice of 
the Board. They will humbly advise His Majesty that the Appeal 
be dismissed. There will be no order as to costs, 

Appeal dismissed. 

Bramall and White, solicitors for the appellant. 

The Solicitor India Office, Solicitor for the respondent. 

J. M. P. 

(1) [1913] L R, 40 L A, 241 
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KHURSHEDI BEGUM (Defendant) Civil 
versus 1914 
KHURSHAID ALI (Plaintif#).* dasa: ag 


SUNDAR Lat, 


Mohammedan. Law— Restitution of conjugal rights—Court’s power io make conditional 
decree—Legal cruelty—No conditional decrée where its terms not sufficient io secure 
personal safety—No decree for restitution of conjugal rights if personal safely can- 
not be safe-guarded. : 

- In a guit for restitution of conjugal rights brought by a Mohammedan 
husband it was found that plaintiff had been trying to force his wife to 
sign deeds disposing of her property and on her refusing todo sv he had 
been beating and abusing her. It was also found that having become 
tired of such treatment the wife left his house and sought protection with 
her father. The husband followed her there and had to be bound down by 
a criminal court to keep the peace. The lower appellate court granted 
a decree for restitution of conjugal rights subject to the condition that 


the husband would not-remove her from her father’s house and would 
not interfere with her father living with her ifso desired by her. 
Heid, that the husband was disentitled by reason of legal ernelty toa 
deeree for restitution of conjugal rights even with the condition. 
-Moonshee Basloor Raheem v. Shumsconissa Begum, [1867] 11 M. I. A., 551 n 
at 610; Husaini Begum v. Mohammad Rustam dli Khan, (19061 L L. R., 29 
Al., 222; Bhopal Tara Chand v Bai imrit, Printed Judgments of Bombay 
High Court, [1875] p. 247 and Begum v. Khuda Bakhsh, [1893] A. W.N, 


p. 77, referred to. 

SECOND APPEAL from a decree of Maulvi Mubarak Husain 
Khan Bahadur, Assistant Sessions and Subordinate Judge of Meerut, 
modifying a decree of Kunwar *Sumair Chand, First Additional 
Munsif. l 

~Claifn for restitution of conjugal rights, 

` The court of first instance decreed the claim. 

The lower appgllate court modified the decree. 
‘ Defendant appealed. 

Muhammad Ishaq Khan, for the appellant. 


Muhammad Ishaq, for the respondent. 
`. The following judgment was delivered by 


SUNDAR LAL, J.—This appeal arises out.of a suit for the resti- g ndar Lal. 
tution of conjugal rights instituted by the plaintiff Khurshed Ali 
. *B. A. 737 of 1918. 
XH I37R ° 
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against his wife Khurshedi Begum, and her father Hashmat Ali. 
His case is that he was married to Khurshedi Begum, in August 
1907, and lived with her at her house in Kasba Hapur for some 
months. He then left for Indore in search of service which he 
obtained in the Police Department’ of the Indore State. He return- 
ed back to Hapur about a year ago. It appears that the plaintiff 
has no property or income of any kind nor has he a house of his 
own. On the other hand his wife Khurshedi Begum owns property 
said to be worth about Rs. 20,000, which she has inherited from 
her maternal grandfather and from her former husband. The 
wife is about twenty years of age and the plaintifffisa few years 
older. On his return to Hapur the plaintiff began to live with the 
defendant at her father’s house, but after residence -for a few 
months at his father-in-law’s place, he seems to have persuaded his 
wife to come over to live with him at a house taken on rent 
where the plaintiff's father also resided. He there seems to have 
persuaded his wife to execute a power-of-attorney in his favour 
to enable him to manage her property. So far the couple: seem 
to have lived in amity and happiness, but ill-feelings and discord, 
arising no doubt out of the plaintiff's desire to appropriate his 
wife's property, soon began to manifest themselves. Acting under 
the authority of the power-of-attorney the plaintiff disposed off 
a grove belonging to her without her consent. He tried to sell 
another property of the wife notwithstanding her remonstrances, 
and according to the defendant he began to abuse and ill-treat 
her, on her refusing to consent to the sale, The relations between 
them became so strained that she was compelled to fly from her 
husband’s house and seek refuge at her father’s. The plaintiff 
threatened violence to her, and to her father, and the result was 
that on 2nd June 1911, Mr. Pearson, Magistrate of Meerut, ordered 
the husband to furnish security, for keeping peace, to prevent him 
from committing acts of violence against the wife or her father. 

The plaintiff had on his part filed this suit for the restitution of 
conjugal rights on 8th February 1911. The defence, among other 
grounds, urged that the plaintiff had divorced his wife and in any 
case until the payment of a sum of Rs. 5000, due to her on 
account of her prompt dower, the plaintiff was not entitled to a 
decree for the restitution of conjugal rights. B. Sushil Chunder 
Banerji, who tried the suit in the first instance, found on both these 


e 
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pleas for the defendant, and dismissed the suit. His decree on 
both these points was set aside on appeal by M. Mubarak Husain 
Khan Bahadur, Additional Judge of Meerut, on 22nd April 1912, 
and the case remanded for the trial of the following issue in the 
case as formulated by him, vis. 

Has the plaintiff been treating the defendastt “No. I with 
cruelty ? Is he entitled by law to” the recovery of his wife uncon- 
ditionally .“ or subject to any condition ?” 

The case then came up for hearing before B. Sumer Chand, 
Munsif (who -Rad succeeded B. Sushil Chander Banerji), who 
found for the plaintiff and decreed the claim. The defendant, Mus- 
ammat Khkurshedi Begam, appealed against the said decree. The 
appeal was heard by M. Mubarak Husain Khan Bahadur, who has 
decreed the claim for the restitution of conjugal rights “ subject 
to-the condition that he (the husband) will not remove her, 
unless she herself agrees to that, from her own house in ’ which 
she lives at present, nor will he “interfere with her father living 
with her if so “desired by. her.” His judgment concludes with an 
order that: - “The defendants are hereby enjoined to allow the 
plaintiff to live with” and-exercise all the conjugal rights with 
“ defendant No. 1 wherever she lives.” : 


The decree made by him is drawn up exactly on these terms. 


The husband has submitted to the decree, but the wife has 
Í appealed against it on grounds set forth in the memorandum 
of appeal filed in this Court. j 

For the purpose of disposing of the points taken in appeal, 
it is necessary in the first place to consider the findings at which 
the learned Judge „has arrived on the issue of cruelty and ill- 
treatment formulated by him. He is of opinion that it had 
been fully made øut by the defendant’s evidence that on her 
leaving her father’s house, and going over to her husband’s, the 
latter had been trying to force her to sign deeds disposing of 
her property, and on her refusing to do so, he (the husband) 
has been beating and abusing her. To quote the words of the 
learned Judge :—“ Having become tired of such treatment the 
defendant left her husband’s maternal-uncle’s house (where, the 
couple had been living) on the morning of 17th January 1911 
and sought her father’s protection. The husband followed her 
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there on that day, and on 2oth January igri asked’ her to go 
back with him. She-declined te go with him and it is said that the 
husband then threatened to cut off her nose. This fay be 
an exaggeration but I am’ quite convinced from the evidence 
on the record that the plaintiff did’ abuse, arid even’ beat ‘the 
wife with a view to force her to give him a free hand in the 
disposal of her property. The plaintiff is a bad tempered ‘man 
and has been bound down bythe criminal court to keep peace on 
the application ‘ of his father-in-law.” It is for these reasons ‘that 
he has made the conditional decree’ in the terms se? forth above. 
The questions raised on appeal are :—(a) whether upon the 
findings, the court below ought not- to have dismissed ~ the suit, 
and (4) whether the court below’ was competent to make the 
decree in the terms which he has made it. “The Muhammedan 
Law” says Mr. Ameer Ali in volume II of his Work on Muham- 
medan Law at page 462 (3rd Edition) “lays down distinctly 
that a wife is bound to live with her husband, and to follow 


‘him wherever he desires to go; and that on her refusing ‘to do 
so without sufficient or valid reason, the courts of justice, on , 


a suit for restitution of conjugal rights by the husband: would 
order her to live with her busband.” According to Sir Roland 
Wilson the wife is bound “(a) to live in the house of the hus- 
band, (b) to admit the husband to sexual intercourse etc.” 


Mr. Justice Abdur Rahim in his Work on Muhanimedan ; 


Jurisprudence observes :—“ The husband has the right to insist \ 


that the wife should live in his house and afford him access, 
abstain from undue familiarity with strangers, obey him in all 
reasonable matters and be faithful to him.” Page (333). e 

As observed by their Lordships of the Privy Council in the 
well-known case of Moonshee Basloor Raheem v. Shumsoon-nissa 
Begum (1), the matrimonial law of the Mihammedans, ‘like 
that of every ancient community, favours the stronger “sex. 
The cases already cited are to the effect that he may compel 
her to return to his house if she has left it—in fact, the principle 
of keeping a man’s arem, in seclusion and under his control, 


‘is so essential a part of the frame-work of oriental society) that it 


is nfturally assumed and taken for: arated by the Mussuliman 
expounder of the law.” ‘ 
(1)[1867] 11M. I An 55l at 610, 


\ 


\ 
\ 


A 


l 


? 
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The wife may refuse to perform the obligation thus imposed 
upon her by {he Muhammedan Law if the husband be guilty 
of cruelty, Their Lordships further observe :— 

“The Muhammedan Law on the question of what is legal 
cruelty between man and wife, would probably not differ mater- 
ially from our own, of which one of the most recent expositions 
is the following :— 

“There must be actual violtnce of such a character as to 
endanger personal health and safety; or there must be a reason- 
able apprehension of it. The court, as Lord Stowell said, in 
“Evans v. Evans (4), has never been driven of this ground.” 

Later on at page 612 their Lordships make the following 
general observations as to what Indian Courts might do in such 
cases. They say:—“ An Indian Court might well admit de- 
fences founded on the violation of those rights, and either refuse 
its assistance to the husband altogether, or only grant it upon 
terms of his securing the wife in the enjoyment of her personal 
safety, and her other legal rights; or it might, on a sufficient 
case, exercise that jurisdiction which is attributed to the Kazee 
by the Futwa (if the law, indeed, warrants such jurisdiction), 
of selecting a proper place of residence for the wife, other than 
her husband’s house.” f l 

Further on at page 615 their Lordships thus sum-up the 
law :—It seems to them clear, that if cruelty in a decree render- 
ing it unsafe for the wife to return to her husband’s dominion 
were established, the court might refuse to send her back. It may 
be, too, that gross failure by the husband of the performance of 

“the obligations .which the marriage contract imposes on him for 
the .benefit of the wife, might if properly proved, afford grounds 
for refusing to him the assistance of the court. And, as their 
Lordships have*already intimated there may be cases in which 
the court would qualify its interference by imposing terms, upon 
the husband.” The principles laid down by their Lordship 
of the Privy Coùncil were further explained and applied by this 


“Court in the case of Husaini Begum v. Muhammad Rustam Ali 


7 ~a Their Lordships in that case refused to grant the plain- 
tifa . | forthe restitution of conjugal rights in view.of the 
(1) l-Hagg. Con, Rep. 37. : 
~. (2) 11906} L-L. R., 29 All., 222. 
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offer made and the undertaking given by the-wife to receive the 
husband into her own house and there resume conjhgal relations 
with him. They however reserved the husband leave to sue 
again, for the restitution of conjugal rights in the event of the 
wife not fulfilling her undertaking. 


“It is evident from the finding, and the circumstances of the 
case that the husband is an impecunious, selfish and unscrupulous 
young man, who cares more for his wife’s property than for her, 
and- who does-not hesitate to resort to violence: and abuse, to 
coerce her into yielding to his views. Within the very: short .time 
that they lived together he first induced her to give him a power 
of attorney to manage her property, and took advantage of it to 
dispose of a grove belonging to her without her consent, Not 
abashed at all at what he had done he asked her to consent to the 
sale of another grove and on her refusing to do so, resorted to 
violence and abuse. He made her life in her husband's house 
intolerable and unbearable and compelled the wife to seek: refuge, 
and safety in her father’s house. He followed her there with 
abuse and threatened violence both to her and her father ; so 
much so that a Magistrate considered it necessary to bind hin 
down to keep peace fora year. It was under the circumstances 
not at all safe to leave the young wife to the tender mercies of 
an’ ill-tempered, unscrupulous and unkind- husband like the 
plaintiff, who had so little regard for his wife. 


- The learned Judge of the court below, who is a Muhammedan 


Judge of standing and experience, has, I think, rightly refused to, 


make an unconditional decree for the restitution of conjugal 
rights. The husband has not complained of the decree ard has 
not appealed against it. The wife however is not satisfied and 
has appealed to this Court. The question now before me is ‘ was 
the learned Judge right in naking the conditional decree he has 
passed in this case ? 


A decree for the. restitution of conjugal rights at.the suit. of 


the husband is generally a decree directing the wife to return 
to husband’s home to live with him. The learned- ‘Judge has 
found himself unable to give such a decree. He has however 
ordered the wife to'redgive him into her own- house, in which her 
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father also is’ living, and is to be permitted to live without any 
objection on,the husband’s part, 


Where the husband has been found to be guilty of violence 
and cruelty towards the wife, the courts have in many cases, 
anxious as they always are to bring married couples to live 
together in peace and amity, attempted now and then to lay 
down -conditions in the decree which the husband was required 
to comply with for enforcing his decree for the restitution of 
conjugal rights. In the case of Bapalal Tarachand v. Bai Amrit (2) 
a Judge in the Bombay Presidency, gave a decree that “the woman 


‘to return to her husband after he shall have executed a bond 


with two securities in Rs. 500, each and his own recognizance in 
Rs. 500, either before-this Court or a Magistrate to abstain from 
all personal violence towards her.” The Bombay High Court 
set aside this condition both on the ground that the court could 
not impose it, as also on the ground that it was not required under 
the circumstances of the case, In the case of Begum v. Khuda 
Baksh (3), a Subordinate Court in these Provinces, made it a con- 
dition of his decree for the restitution of conjugal rights “ that 
the husband should enter into a bond with one surety for Rs. 1000 
not to do his wife any bodily harm.” The High Court set aside 
that decree and dismissed the suit for the restitution of conjugal 
rights. In the.case of Moti Lal v. Sanchal (4), the District Judge 
in decreeing the suit-for the restitution of conjugal rights directed 


‘the husband to provide “a suitable separate house for defendant 


appellant, she do live there and allow plaintiff to enjoy his con- 
jugal rights with her.” The Bombay High Court held that the 
Judge was not entitled to impose such a condition and directed 
him toe find whether the plaintiff had been guilty of such legal 
cruelty as would disentitle him to the relief sought. 


` The judgmentgf the Privy Council already quoted is, I think, 
an authority for the courts imposing the necessary terms upon 
the husband for “ securing the wife in the enjoyment of her per- 
sonal safety and her other legal rights. Whether this is a case 
for the imposition of any terms at all for that purpose and whe- 
ther’ the terms imposed sufficiently secure the personal safety 


(2) Printed Judgments of the Bombay High Court for 1875 page 247. « 
(3) [1893] A. W. Nz, p. 77, 
: (Q [ JBL Ra p. 107. | 
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of the wife is the only question in this case. What provisións 
does the decree of the court below make to safe-guard the defen- 
dant in this respect. It prevents the husband from removing 
her from her own house and away from the protection of her 
father. If, however, the husband still chooses to be ill-tempered 
and violent the decree only transfers the scene of violence and 
cruelty from the husband’s own house to the home of the lady. It 
is true that the learned Judge has provided for the residence of 
the father of the wife in the same house and thus place her within 
easy reach of protection from physical violence at the hands of 
the husband. Is a husband who can only be permittéd to live with 
the wife with these extraordinary safe-guards entitled to any assis- 
tance at the hands of the court ? The husband is the younger and 
probably the stronger man of the two men. How often can theel- 
derly father come to help, and interpose in such quarrels is a problem 
which it is not easy to determine. There is nothing in the decree 
to prevent the husband from insisting on the performance of the 
decree, and being guilty of violence in his wife's house at the same 
time. In my opinion if the husband is disentitled by reason of 
legal cruelty to an ordinary decree for the restitution of conjugal 
rights directing the wife to live with him in his own house, he is 
not entitled to force himself into his wife’s home in the manner 
provided by the decree appealed against. If he cannot be trusted 
to behave himself as a good husband and refrain from acts of 
cruelty in his own house, he is not entitled to enjoy his conjugal 
rights in his wife’s house, with no better guarantees for good be- 
haviour, than perhaps the perpetual Chaukidarship of his father-. 
in-law. If the motive for all this cruelty is the desire to get at 
the wife’s property, it will continue to exist, wherever the wife 
may be living. A decree like this will only serve to make both 
the wife and her father unhappy and may possibly lead to more 
serious quarrels between the husbafid and his father-in-law, What 
is there to guarantee that the wife’s father will undertake to conti- 
nue to live in the same house with him and to afford the wife the 
protection which the decree thus intends to provide to her. Much 
as I wish, like the learned Judge, to bring the husband and the 
wife to live together, and fully’ appreciating as I do his desire to 
make reconciliation between them possible by thus bringing them 
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together, I cannot help feeling that the intervention of the court 
is not called‘ for to help a callous husband to whose tender care 
the wife can be entrusted only under such extraordinary precau- 
tions. There has been no complaint of any kind whatsoever 
against the wife, or her conduct and behaviour. She cannot under 
the Muhammedan Law divorce the husband and remarry. She 
can enjoy conjugal happiness in his society alone. Her only mis- 
fortune ‘is that she possesses property, which her covetous husband 
wishes to dispose of at his own will and pleasure. His main object 
in the suit, as ¢he court below has found is somehow or other 
to. get her under his control so as to get a control over her pro- 
perty. . This she will, as she is entitled to do, naturally resist. She 
cannot permit that upon which alone they may have to depend for 
their future living and maintenance to be frittered away by a 
thoughtless and reckless young husband. I think that the danger 
and apprehension of cruelty and ill-treatment of the wife by the 
husband exists in about the same degree whether she lives at the 
husband’s house or at her's or more specially when the father 
worried, as he is likely to be, by constant quarrels with his son-in- 
law may feel himself unequal to hold to his post. The sooner the 
husband realizes that the way to his wife’s love and confidence 
is by deserving it the better it will be for their mutual happiness 


-in life. 


ae 


I think that the only safe course for the court to follow at pre- 
sent Js to refuse to grant to the plaintiff the relief he asks in this case, 
Unable, as I am, under the circumstances of the case, to uphold 
the decree of the court below, I still hope that the wife and her 
father wall place no obstacles to the husband coming over to live 
with them as a matter of mutual consent and conciliation and 
that the husband will be able to adopt a less selfish and a more 
considerate attitude towards his wife. 

I dismiss the suit for the restitution of conjugal rights on the 
cause of action set forth in the plaint but under the circumstances 
direct each party to bear his own costs of this litigation in all 
courts. f 

Appeal decreed. 
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MAQBUL. FATIMA AND OTHERS (Plaintif) . 
©- VETSUS ee? 


AMIR HUSAN KHAN AND oTHERS (Defendants)* 

Code of Civil Procedura (Act V of 1908), escotions 11, 13 -Res judicata ~Deeroe passed 
by Bareilly Court~—Second suit ai Rampur—Bampur Court no jurisdiction over 
Bareilly Propéeriy-—Compeleni couri—Foreign judg meni— Injunction.” — 

The plaintiffs brought a suit at Bareilly for declaratitn of their right 
in respect of certain property sitaate at ‘Barielly.’ ` The ‘defendants “situate 
-brought a suit against the plaintiffs at Rampur in respect: of : the property. 
in Rampur only. The plaintiffs obtained a decree at Barellly and then 
brought the present suit for declaration that the decree passed by the 
` Subordinate Judge of Bareilly operated as res judicata in the Rampur suit 
and for an {njusetion restraining the defendants from sarryingon-that suit. 
Held that the’ decision of the” Bareilly Court in the former suit did ‘not 
and conld not operate ag res judicata in the Bult pene in the cours -of the 
Native State of Rampur. . , 
The word judgment in section 13 of the Code of avi Procedure is eyi- 
dently used in the sense in which the word judgment is used in England, 


FRIST APPEAL from a decree of Babu Baijnath Das, Subordi- 
nate Judge of Bareilly. j 


S 


Suit for declaration that a certain decision of a British Indian, 
Court operates as res judicata i in a suit pending in a Native State 3 
and for an injunction to réstrain the defendants from prosecuting ? 
the suit in the Rampur court. ; 


One Nawab Altaf Ali Khan died leaving P E ble estate 
situate partly in Bareilly and partly. in the Native „State oF 
Rampur. He left him surviving Mohamdi Jan, his widow and 
Maqbul Fatima, his daughter. Before the death of the Nawab `a 
dispute’ arose as to the future succession to ptoperty which was 
referred to arbitration and it ‘was decided between himself, his 
wife and’ daughter by an award dated the 31st" “December 1893, 
that the Nawab’s’*Zemindari ‘was to be transferred to` his 
daughter, The’ defendants as asas of the Nawab claimed 
their share in the property. Previous to the present suit the 
plaititifis brought a suit against the defendants with respect to the 
portion of the property situate in Bareilly for declaration that the 

i tPA 361 of 1913. 


~ 
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Nawab.was a shiah at the time of his death and the defendants 
ás asbas had no right to property. That suit was decreed 
by the first court and the decree was upheld by the High Court 
in F. A. 149 of 1911, on 6th November. 1912, ‘ 
While that suit was pending in Bareilly the present defendants 
brought a suit-against the present plaintiffs in the-Rampur court 
claiming half the estate situate in Rampur as-asbas of the Nawab. 
They. were met with the plea that the entire property of the 
Nawab had’ been transferred inter vives to his daughter and the 
defendants hasl no right to property as the asbas were excluded 


«under the S/zah Law. The preliminary issue in the Rampur court 


was: Whether. the High.Court decree operated as res judicata ? 


The plaintiff, thereupon, brought this suit for declaration that 
the judgment ofthe British court operated as res judicata in all 
subsequent proceedings between the parties even in the Rampur 
court,-and for injunction restraining the defendants ‘from con- 
tinuing their suit-in- the Rampur court. 

The: court of first instance dismissed the suit. The ‘plaintiffs 
appealed. 

B. E. O'Conor (with him Satish Chandra Banerji, Ton Ahmad, 
Preonath. Banerji, and L, M. Banerji), for the appellants. This was 
a suit for declaration that the decision in the previous suit between 


. the parties at Bareilly was res judicata, In Rampur suit no question 


arose which did not arise in the first suit. It was not asked to 
restrain the hands of the Rampur court. The defendants resided 
in British India and relief was asked for against them personally. 
The Civil Procedure Code in Rampur was the same as in British 
India, “In a.case for annuity chargeable on both English and Irish 
properties the party that'had been defeated in the English Court 
went to the Irish Gourt for the same relief and the suit in the Irish 
Court was restrained by injunction and in the same way it was asked 
to grant injunction in the present case, In cases where foreign 
courts were concerned for the purpose of res judicata section 13 and 
not section 11 of the present Code was applicable. The case of 
Lachmi Narain v. Rajah Pratap Singh, [1878] I. L. R, 2 All, 1,. 
described the relations between Rampur and British India anda 


history of Rampur, was given showing how the districts (within 
3 e 
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which the property is situate) were ceded as E/aga Jadid to 
Rampur after the Mutiny, On representation bythe residents 
of Elaga Jadid the Nawab of Rampur by a rodsar dated 6th 
October 1864, made the British Law as it then existed applicable 
to the ceded districts, The legal rights that those men had 
before the territory -went over to Rampur were given to them by 
the Nawab of Rampur, 


The provisions of section 13 of the present Code were different 
from the provisions as to foreign judgments in the previous Code. 
The change in the law had been progressive. TheeCode of 1859 
was silent as to foreign judgments. The provisions as to foreign 
judgments were introduced in the later Codes but ‘section 13 
of the present Code wasa step forward. It was made wider 
and was more comprehensive. By the present Code a foreign 
judgment was made conclusive not only as to matter’ in 
issue in the suit but also asto any matter directly adjudicated 
upon between the parties, In the Rampur suit all the grounds of 
attack and defence were the same as in the Bareilly suit, the only 
difference was that the two suits claimed reliefs as to different 
parcels of land. 


Tej Bahadur Sapru, (with whom Jawaharlal Nehru for 
Motilal Nehru) for the respondents was not called upon. 

The judgment of the Court was delivered by 

RICHARDS, C, J.—This appeal arises out ofa suit brought by ` 


the plaintiffs against the defendants for reliefs set forth in the ( 


following words. 


“ (a), That it be declared that the “judgment, dated the 2nd 
February 1911, by the Subordinate Judge of Bareilly, between the 
parties, and upheld by the Honourable High Court on the 6th 
November 1912, is binding between the parties, and operates as 
res judicata against the defendants on the points heard and decid- 
ed between them in all subsequent proceedings even in the 
Rampur court.” 


“ (4). That the defendants be restrained by a perpetual injunc- 
tion’ from continuing their suit in the court of the District Judge 
of the Rampur State against the splaintiffs, which they* have in- 

e 


\ 


\ 


\ 


\ 
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stituted there for the recovery of moiety of the estate situated in 
the ceded district of Rampur* * * 9 # *% 


It will be convenient very shortly to state here the facts which - 


-led to the institution of the present suit. At one time one Nawab 
‘Muhammad Altaf Ali Khan was the owner of considerable pro- 
perty situated partly in Bareilly and partly in Rampur State. 


Upon the death of Nawab Muhammad Altaf Ali Khan disputes < 


arose between the plaintiffs,and the defendants as to the title to 
the property situated in both places. The plaintiffs instituted a 
suit before the Subordinate Judge of Bareilly for a declaration of 
‘their title in respect of so much of the property as was situate in 
the district of Bareilly. That suit resulted in favour of the 
plaintiffs. While it was pending the defendants instituted another 
suit in Rampur claiming- possessiun against the defendants in that 


_ suit (the plaintiffs in the present suit) of the property situate in 


Rampur. Thereupon the plaintiffs instituted the present suit 
claiming the reliefs set forth above. 


There can be no doubt that if all the property was situated in 
British India, the decision of the Subordinate Judge of Bareilly, 
confirmed by the High Court, would operate as res judicata 
against the defendants, The difficulty is that part of the property 

{ is situated in Rampur, outside British India. 

It is pointed out on’ behalf of the plaintiffs that they do not 
ask the court to issue any injunction to the court in Rampur and 
that the relief that they claim is against the defendants personally. 
It is strongly urged that even in Rampur the decision that was 
given in British India in respect of the Bareilly property is abso- 
lutelysconclusive, and that, therefore, the defendants ought not to be 
allowed to reopen the matter in Rampur, and put the plaintiffs to 
the expense and inconvenience of defending the suit in that 
State. ` 

. Assuming fora moment that this Court has power to grant 
‘an injunction which in effect would restrain proceedings in the 
Rampur State (even though the injunction is not directed to the 
Rampur court) it is necessary to consider whether or not the 
‘plaintiffs are entitled to a declaration “that the judgment of the 
Subordinate Judge of. Bareilly, operates as res judicata jn the 
Rampyr State.” Itis said that in the, district in. Rampur, in 
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which the property is situate, the Jaws in force in British 
India are observed and that this condition has keen observed 
by the Ruler of the Rampur State ever since the saga was 
granted to the State in recognition of services in the Mutiny. 
A document is on the record called “ Dasrut-ul-Amal” in 
which it is stated that “the affairs and cases of the new saga 
shall be decided in accordance with laws in force. in British 
India.” It was also stated at the Bar that the Code of Civil 
Procedure has been printed in Rampur for the use of the Vaga. 
No copy of this Code was produced. It might be difficult tó decide, 
were it necessary to do sọ, that the meaning of the Dastur-ul- 
Amal was that not only existing laws but all future laws including 
adjective law like the Code of Civil Procedure were-to apply to 
the Jaga. We will, however, assume that a Code of Civil Pro- 
cedure in all respects the same (with the necessary modifications 
to make it applicable to the State) is in force in Rampur so far as 
this Z/aga is concerned. Section 11 of the Code of Civil Procedure 
is as follows. 

“No court shall try any suit or issue in which the matter di- 
rectly and substantially in issue has been directly and substantially 
in issue in a former suit between the same parties, or between 
parties under whom they or any of them claim, litigating under 
the same title ina court competent to try such subsequent suit, | 
or the suit in which such issue has been subsequently raised, and i 
has been heard and finally decided by such court. ” 

The issues in the suit in Rampur are said fo be and’ probably 
are identical with the issues in the suit that was tried in Bareilly, 
but the Subordinate Judge in Bareilly was not competent to trye 
the suit in respect of the property which is situated in Rampur. 
It seems, therefore, that so faras section 11 of the Code of Civil 
Procedure is concerned the judgment of the Subordinate Judges of 
Bareilly does not operate as res judicata in Rampur, 

But it is contended that section 13 of the Code of Civil Pro- 
cedure makes the.judgment absolutely conclusive because: the 
issues, though not the cause of action, are the same, Section 13 
is as follows :— E 

“A foreign judgment shall be conclusive as to any matter 
thereby directly adjudicated upon between the same parties or 
between parties under whom they or any of them claim, litigating 
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under the same title, except” asin the same section provided. 


The word “judgment” in the expression “ foreign judgment” is 


~ 


evidently used in the sense in which the word judgment is used 
in England. 


It is contended that ifin the Rampur -court the judgment of 
the learned Subordinate Judge of Bareilly was produced, that 
court would be at once bound to pronounce judgment against the 
defendants in the Rampur State, and in favour of the -defendants 
by reason of „the language of section 13. If this argument be 
sound the result would be somewhat startling. A court in Ram- 
pur which was only competent to try suits, where the value of the 
property was very small, might give judgment in favour of a party 
and in a suit subsequently brought in British India between the 
same parties, in respect of different property, worth many lakhs, 
if the judgment of the Rampur court was produced nothing more 
could be said, andthe court in British India (no matter how high 
its jurisdiction} would be absolutely bound. This would mean 
that it was the intention of the legislature to give greater effect to 
judgment of a foreign court, no matter how petty than to judg- 
ments of as high or possibly higher courts in British India. In 
British India it is only when the first court is competent to try the 
second suit that the matter is res judicata. Such a result we 
think would be almost absurd. 


_ It is contended that no matter how absurd the result, the words 
of section 13 are quite plain. A“ foreign judgment” is defined 


in our Code of Civil Procedure to be the judgment of a “ foreign 


court, and a “ foreign court” is defined to be a court which has no 
authority in British India, and is not established or continued 
by the Governor General. A “foreign judgment” has no force 
or authority as suth in British India. It is of course true that a 
foreign judgment may give a cause of action and a suit may be 
brought based upon it to obtain the same relief as was given by 
the foreign judgment, Ifwe read the words of section 13 as 
meaning that the foreign judgment shall be conclusive as to any 
matters thereby directly adjudicated upon in any proceedings 
based upon such judgment, the meaning of the section becomes 
perfectly clear, In our judgment it is only i in proceedings, based 
upon “foreign judgments” that the question of the effect of the 
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_ avit „foreign judgment can properly arise. We may bére point: out 


1914 that if the Code printed in Rampur is simply a copy. of our’ Code 


Magsu,. and contains the same definition of “ Foreign ' Judgment and 


19, 


ae “Foreign Court” it is difficult to see how section 13~ applies at 


Awr Hussy all. We would be inclined, if such be the case, to infer that, the 
KHAN 

wes, Code was only printed as a guide to judicial officers in Rampur, 

Bichards CJ. when dealing with cases in Ilaga. For these reasons we. are ‘of 

opinion that the’ plaintiffs are rfot entitled to the declaration they 

ask for. ` If they are not - they clearly are not entitled to ‘the i in-. 


junction claimed. : . Vs Pad 


It is unnecessary to express any opinion on the other questions 
raised. .In conclusion we wish to say that we-have no reason for. 
thinking that the . suit will not be fairly and sae tried out in, 
Rampur on the evidence. : 


- The result is that: the appeal fails and is dismissed with 
costs. ` Moin! e : i i l 
: Be NAG. Ar mi Pa e Appeal dismissed. .' ! 
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July, 8 Grove—Land let out for—Whetker given for agricultural purpose= Suit for possession i 


SUNDAR LAL, -in Civit Court—Jurisdiction. | - Pte PEGS 
: Land held .8 a grove is not land held for agrignitnral purposes. “Where, 
therefore, land was given by the ‘Zamindare to plant- a grove and the 
grantees died ‘without leaving any | heira who were joint’ in oultivation witi 
them- and thelr other: heirs sued ‘for possession in Civil Coart; ‘Pela’ that 
- the Civil Court hnd jurisdiction to entertain the suit. and the provisions 
_ of the Agra Tenancy Aat were not applicable. Mohummad lanail Khin ve 
Mithulal, ll a. L. J. R. 1, 649, Hadi Hasan Khan vA Pati Bam, 11 A. Ib 
J.E, 286, followed. ` Dilara v Webb, 55 Ala., 486, referred to. 


SECOND APPEAL from “a decree of Pandit Pitambar joshi 
District Judge of- Aligarh, confirming a decree’ of Maulvi Shami; 
suddin Khan, Munsif of Havali. 
E Claim for possession of a certain grove, 
The court of first instance decreed the claim i in-part.. 
e s `The lower appellate court confirmed the decree. ae 
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“> Defendarits appealed, ° oe rs Ovin ` 

Surendra Nath Sen, for. the appellants. : i g 1974 

„The respondents were not represented. f Hasinoutad 
The following judgment was delivered by | KALYAN Das 


~ SUNDAR LAL, J.=-This suit arises under the following circum- SundarLal, J. ’ 
stances. The defendants are the zemindars of the village, On July 
27,1877, their ancestors gave a plot of, land 5 bighas 13 biswas 
in area to Devi Das and Man Singh for the purpose of planting 
a grove. The condition was. that the vendees were to remain 
in possession “of these plots, plant a grove and pay half the 
income from it by way ofrent to the zemindars, Devi Das and Man 
Singh accordingly, proceeded to plant the grove in question, 
They constructed a pucca well and a piyaoo (place where water 
for, drinking is kept and supplied, and built a boundary wall 
and remained in possession of the land during their life- time, : 
Some of the zemindars transferred a portion of their zemindari 
right in this plot by way of two mortgages to Devi Das and 
Man Singh. ‘Devi Das and Man ‘Singh, therefore, are now mort- 
gagors of a portion of this grove. Devi Das died 11 years 
ago and Man Singh died about 9 years ‘before ‘the suit. They 
were succeeded by their widows, both of whom are said to 
have died two years before the institution of the suit. Disputes 
arose as to mutation of names after the death of the widows, 
The plaintiffs, who are the nephews of Devi Das Man Singh; 
claim possession’ by right of inheritence and the defendants 
zemindars clafm that the grove in question passed over to them 
by reason of the widows having died without any heirs, and 
that therefore they were entitled to succeed under the Tenancy 
Act. The Revenue Courts maintained the plaintiffs in possession 3 
to the extent of the mortgagee interest of Devi ‘Das and Man 
Singh and they maińtãined the zemindars in possession of the 
remainder. The plaintiffs have, therefore, now brought a suit 
for the recovery - of possession of so much of the grove as is 
not in’ their possession and for Rs, 115 on account of damages 
for fruit and wood appropriated by the defendants. The defence 
to the suit is that it is not maintainable in: the Civil Court; 
that Devi Das and Man Singh were’ agricultural -tenants who 
had acquired rights of occupancy, that- they have died without 

XU 139 R 


: Orr 
isi 
HADIDULLAH 
KAYAN Dis 
BundarLal,J. 


1082 ‘HIGH COURT fa. L. J. R. 


leaving any. heir and the property, therefore, escheated to the 
zemindars. There were also some minor defences as- to the 
money portion of the claim. The, court below has decreed the 
claim for possession of the property and for Rs, 15, on account 
of damages, It has held that the claim was maintainable in 
the Civil Court, that Devi Das and Man Singh were not agri- 
cultural tenants and that the plaintiffs were their heirs. 

Dr. Sen has urged that the grove held by Man Singh and 


‘Devi Das must be deemed to have been held by them for 


agricultural purposes and that, therefore, they ewere tenants 
within the meaning of that term as used in the Agra Tenancy 
Act, and as the plaintiffs did not share in the cultivation of 
the holding at the time of the tenants death, they were not 
Entitled to succession under section 22 of the Tenancy Act. 


The first ‘point, therefore, for consideration is whether Devi 
Das and Man Singh were ‘agricultural tenants and. whether 
they, held the land for the purpose of agriculture within the 
meaning of.the definition of that term in section 4 of the Agra 
Tenancy Act. Under that Act the term land means “land which 
is let or held for agricultural purposes.” What is an agricultural 
purpose within the meaning of this definition has often been 
the subject of controversy and the rulings of the Revenue Courts 
have by nọ means been uniform. In an American case the term 
agriculture is defined to be “the art or. science of cultivating 
the ground specially in fields or large quantities including 
the preparation of the soil, the planting of seeds, the raising and , 
the harvesting of crops” Dillard v. Webb (2), and using for an ag- ` 
ricultural purpose is defined in a recently published -Americaf 
Dictionary of words and phrases judicially defined as,:—" the 
using of the soil for planting seeds and raising and harvesting of 


‘crops and the rearing, feeding and management bf the life stock.” 


- In this case it is clear that the land had not’ been given: for 
the purpose of growing ordinary crops on.the land. ‘It had 
been given for the purpose of growing trees both timber and 
fruit trees, The -Board of Revenué in several cases has held 
that, land given far the purpose of planting a grove was not 
granted for agricultural purposes. Those cases have. heen re- 

an e (1} 55 Ala, 468, wo T F oea 
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ferred to ii the judgment of. the’ court below. „But im a more 
recent case the Board of Revenue has thrown doubt upon 
the:point settled by the’ previous‘cases, In the Revenie Reports 
for the Provinces of Agra and Oudh published by Munshi 
Banke Behary and Babu Nrit Behari Mathur at ‘page 70 of 
part III, there is a judgment of Sir LESLIE PORTER and Mr. 
DARRAH holding that -Jand on which stood a guava grove was 
land held for an agricultural purpose. In a more recent case 
decided by the; Board of Revenue which is published in part II 
of the same rgports there is’ another decision of that tribunal 
distinguishing. the case already cited by me, Mr.’ REYNOLDS 
at page 38 observes In that case as follows “Now that ruling 
has given. rise, I think; to a good deal of misconception and 
has been extended by the lower courts beyond the original 
intentions of the then members, it will be noticed that in that 
casé a tenant of a guava grove was seeking to eject the sub- 
tenant to whom he had let it. A guava plantation is not a 
grove-in the ordinary acceptation of ‘the word; and the Board 
did not then and has not since fully: considered the case where 
land is given to a tenant for the explicit purpose’ of planting 
a grove on it and the land maintains ‘its character of grove 
Tand, = Now thë custom generally prevailing in these provinces 
with ‘regard: to tenants’ groves was laid ‘down in Select Decision 
No: 2 of-'1892-and it was then clearly decidéd that the grove- 
‘holder is a tenant paying rent. This decision was crystallized 
‘in the definition of rent and tenant given in section 4 (3) and 
(5) of the Tenancy Act. But groves are in my opinion equally 
Clearly not land as defined in section 4 (2). If they were land 
within that definition there would be no need to differentiate 
them from land (as the Act does)in the definition of “rent” 
immediately follewing. The reason of this differentiation is, I 
think, clear when one recollects that, as a rule, under the custom 
of the country, when a mango grove is cut down the land, on 
which it was, reverts to the zemindar. The grove-holder only 
owns the trees and has no right as arule- in the land after the 
trees have been cut though so long as the trees exist he has 
right of way over the land to get to his trees and a right to 
the land for the purpose of gathering the fruits and’ tending 
trees.” Along with this view of tlt law expressed by the 
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highest revenue tribunal, I have to consider the recent decision 
of this Court on the point in the case of Hadi Hasan Khan v, 
Pati Ram(!), GRITFIN and CHAMIER, JJ. after considering the cases 
on the subject came to the conclusion that land held as a grove 
whether on payment of rent or not is land held not for “ agricul- 
tural purposes” and the same view was given effect to by Knox, 
J.,:in a case which went up in appeal under the Letters Patent 
to their Lordships the CHIEF JUSTICE and Mr. Justice BANERJL 
The case is that of Mohammad Ismail Khan v. Mithu Lal (8). The 
point arising in that case was whether the holder of a grove 
was competent to transfer his right to a third party. If land 
let for planting a grove be deemed to be let for agricultural 


‘purposes the holder of the grove becomes an occupancy’ tenant 


after the lapse of 12 years and: he cannot transfer his right. 
Both the CHIEF JUSTICE and Mr. Justice KNOX. were of opinien 
that the holder of a grove must be deemed to have a right to 
transfer the same. Mr. Justice BANERJI was, however, unable 


_to come to the same conclusion. But his judgment in a similar 


case in which he had come tothe same conclusion, was taken 
up in appeal under the Letters Patent before the CHIEF JUSTICE 
and Mr. Justice TUDBALL and their Lordships over-ruled the 
contention that the rights of a grove-holder were not transferable, 
It is clear that the consensus of authority of cases decided in 
this Court as also those decided by the Board of Revenue’ is in 


favour of the view that land held as a grove is not held for “ agri- 


cultural purposes.” That being so the provisions of the Agra 
Tenancy Act are not applicable. The Civil Court, therefore, had 
jurisdiction to entertain the case and the provisions of section 2% 


_of the Agra Tenancy Act were inapplicable. The plaintiffs, as has 


been ruled by the court below, are the heirs of Devi Das and 
Man Singh under the Hindu Law and thejr claim has been 


rightly decreed by the court below. I dismiss the appeal with 
“costs. 


-Appeal dismissed, 
(1) (1918]11 A. L. J. R., 236. j 
(2) [1918] 11 A. L. J. R., 649. 
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AHMAD HUSAIN (Plaintiff) 
VErsus 
RIAZ AHMAD AND OTHERS (Defendants).® 


Transfer of Property dot (IV of 1888), sectiog 114 —Kjectment of tenant for non pay- 


ment of rent—Forfeiture—Paymenf by transferee of the tenani— Sub-lessee eniiited 
to be relieved of the forfeiture. 


Where a IRasee is permitted by law to transfer mortgage orsub-lease hia 
rights; the transferee of these rights must be deemed to stand in the shcas 
_ ofthe transferor for the purpose of making payment of the rent in arrears 
and costs of the snit under section 114 of the Transfer of Property Act 
and the transferee ix under the above section as mneh entitled to be relieved 


of the forfeiture as the original tenant. 

SECOND APPEAL from a decree of Babu Khirod Gopal Banerji, 
Subordinate Judge of Budaun, confirming a decree of Babu 
Gobind Prasad, Munsif of Budaun East. 

Claim for recovery of possession &c. 

The court of first instance dismissed the claim. 

The lower appellate court confirmed the decree. 

Plaintiff appealed. 

Tine Ahmad, for the appellant. 

-The respondents were not represented. 


The following judgment was delivered by 


SUNDAR LAL, J.—One Muhammad Ahmad owned the house 
in suit which he mortgaged with possession on §th March rgr2, 
to the plaintiff. Two days later, #2, on 7th March 1912, the 
the plaintiff gave the house on rent to his mortgagor who execut- 
ed an agreement to hold the house for five years as a tenant at 
arent of Rs, 2 pêr mensem. One of the conditions of the agree- 
ment was, that in case of non-payment of rent, the lessor’ was 
entitled to eject the ‘lessee notwithstanding that the term of five 
years had not expired, 


Muhammad Ahmad entered into possession of the house let, 


_ but paid no rent atall and on 2oth August 1912, the plaintiff sent 


him a notice calling upon him to vacate the house by the end of 
. * 5S, A. No. 1143 of 1918. 
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the month of tenancy. Muhammad Ahmad, however, died the 
same day, leaving the first three defendants as his heirs and legal 
representatives, It also appears that Muhammad Ahmad had 
sublet the house to the fourth defendant Ali Baksh. The plaintiff 
thereupon issued fresh notices to defendants Nos. 1 to 3 (the heirs 
of Muhammad Ahmad), and as a matter of Precaution gave a 
similar notice’ to defendant No. 4. He now sues for their eject- 
ment from the house and for the recovery of arrears of rent.’ The 
suit was ‘filed on ‘1oth September 1912: ` 


The defence of Riaz Ahmad (defendant Noe I) is that the 
arrears of rent, were offered to the plaintiff, and on 24th August 
1912 “it was: caused to be sent to him by money order by Ali 
‘Baksh, the sub-lessee. The plaintiff returned it also.” “He pleaded 
that the plaintiff was not entitled to’ sue before the ‘expiration of 
the term of five years, The fourth defendant Ali Baksh also filed 
a written statement in which he’ referred to the money order sent 
by him for arrears of rent on 24th August 1912, which the plaintiff 
refused to accept. 


The Munsif found that the money, ordet for tite arrears of rent 
was duly sent as alleged by the defendants to the plaintiff, -who 
be had refused to take and that the plaintiff's story that the money 
order reached him after the institution of the suit was not credible. 
As the defendant No. 4 had already deposited in court the sum of 
Rs, 12 due on account of the rent in arrears, and as he was will- , 


ing to deposit the costs of the suit too in course of the day, the \ 


learned. Munsif applying ‘the provisions of section 114 of the 
‘Transfer óf: Property Act of 1882 dismissed the suit. The plaintiffs 
appealed against the said decree to the court below ang urged 
that Ali Baksh, the sub-lessee had no right to deposit the rent, that 
he was a trespasser so far as the plaintiff was concerned, and‘ithat 


the court below has erred in applying the provisYons of section 414 


of.the Transfer of Property Act, 1882, to this’ case. The learned 
Subordinate Judge dismissed .the appeal, and the plaintiff has now 
appealed to this Court. : eee 


£ Under section 114 of that Act where a lease of immoveable 


‘property has determineds.by forfeiture for non-payment of rent, 


and the lessor sues, to eject the lessee, if at the hearing ofithe suit, 
the lessee pays or tenders to the lessor the rent in arrear, ‘together 


en 
aa 
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‘with interest thereon and his full costs of the suit? the court ‘may 
in. lieu of making a decree for ejectment pass an ordet relieving 
the lessee against the forfeiture, and thereupon .the lessee shall 
hold the property leased. as if the forfeiture had not~occurred.’ It 
is noticeable that -the right to make the payment-of the rent in 
arrears, as a condition precedent. to relief being given’ under the 
section is reserved. to the lessee. Under section 108 (7) of: the Act, 
‘in. the absence of a contract to: the. contrary (and there -is no 
contract to the contrary in. this case), “the lessee may transfer 
absolutely, or by way of mortgage or sub-lease, the. es or. any 
part of his interest in the property: * * .# S. A, - The 


lessee shall not by reason only of such transfer cease re P mice 


to-any, liabilities attaching to the lease.” :-The-sub-lease to defen- 
dant No. 4 was, therefore,'a good transfer arid-tegognized-by the 
lessor by his sending a notice to him, The rule as to relief from 
forfeiture for non-payment of rent is thus stated in Lord Halsbury’s 
Laws of England, Vol. XVIII p. 544. “The proviso for re-entry on 
non-payment of rent is regarded in equity as merely a security 
for rent, and accordingly provided that the lessor or other persons 
interested can be put in the same position as before, the lessee is 
entitled to be relieved against the forfeiture on payment of the 
rent-arrd any expenses, to which the lessor has-been put.” -17 
Under the English Jaw, an -under-lessée is entitled to claim 
relief from forfeiture,;:in the-same.way as the tenant (See page 544 
of the same work), and’ ‘the: Common Law Procedure Act 1852 
(i5 arid 16 Vic. section 76). ‘There ‘is no similar Statutory enact- 
pent. in. india. Relief against. forfeiture for non-payment. of rent 
used. to be granted í in India, long. before -the -énactment :of- the 
- Transfer of Property Act. It is still granted on equitable grounds 
in the cabe ‘of agricultural TédBes to: which the provisions’ "of the 
Transfer “of "Property Act do. not apply, I have not been, ‘able to 
lay my. fingure on any case decided in India in. which. an.under- 
lessee has been giyen the privilege that section: 174 of the Frans- 
fer of Property Act ‘ torifers upon ‘the lessee, not am I aware of 
any decided case to the ‘cotitrany. ` ‘In England a liberal interpre- 
tation has been placed upon the term tenant ‘ “as used in section 
4, George, Ly section 28 which. has,been-held to.inglude an-under- 
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lessee (1). In my opinion where a lesseé is permitted by law to 
transfer, mortgage or sub-lease his rights, as in this case, “the 
trarisferee of these rights, must be deemed to stand in the shoes 
of the transferor for the purpose of making payment of the rént 
in arrears and costs of the suit under section 114 of the Act. I 
am inclined to think that he is as‘much entitled to be relieved of 
the forfeiture, as the original tenant. This is more specially’ so 
where the original tenant has transferred his entire rights to the 
defendant. The heirs of the original lessee are certainly entitled to 
pray for the relief which the lessee is entitled to and ask for reliéf 
against, forfeiture under section 114 Act IV of r883.. I see no: 
reason for holding that the assignee of the rights of the tenant 
should be in a worse position. I dismiss the appeal ` but minoue 
costs as the respondents moves not appeared. - 
í Appeal dismisied. 
(1) £1907] 2 Ę. B., 8. 75 
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SUKH KUNWAR CHANDAR AND OTHERS: (Defendants) 
7 versus 
BHAGWANI (PRENI NR 


Parties— Mortgage mit—Porson claiming adversely to ` morigagor—Docree guess ' 
-  morigagor— Whether binding: 
A person who sets upa title paramount to the mortgagor -iş not a 
necessary party to the suit based on the mortgage. Where a person sets up 
a payamount title but fails to estalilish it he cannot maintain a sult merolg — 


for a declaration that the decree upon the mortgage is not binding upon him: 
The plaintif claimed a declaration. that she as the heir, of’ her father, was 
entitled to the property left by him and that the mortgage- of that property 
made by her mother in favour of the defendants and tee deeree passed upon 
that mortgage were not binding upon her. The mortgagees, when they 
instituted a sult upon their mortgage, had made het a party but upon ‘her 
sétting up a paramount right ta that of her mother her name had been 
, oxpunged. The court found that her mother was in adverse posgession of 
the property which had become her siridhan and that the plaintiff wag her 
` heir. Hed that upon the finding that’the Plaintiff had no paramonnt title 
ahe’ oould not maintain the suit. 
2 “Bhe-conld however sue to redeem the mortgage made by her mother, 
Ba 8. A. No; 1441 of 1913, 
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SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Subordinate Judge of Meerut, modifying a decree of Babu 
Harihar Lal ‘Bhargava, Munsif of Ghaziabad, 

Claim for declaration of right. . ; 

The court of first instance decreed the claim in part. 

The lower appellate court modified the decree. 

Defendants appealed, ' ; : 

- Kailas Nath Kathju, for Tej Bahadur Sapru, for the appellants, 

D. R. Sawhny, for the respondent. iwi 

The following judgment was delivered by ; E 

SUNDAR PAL, J.—This appeal arisesunder the following circum- 
stances... One. Har.Dayal, was the owner of the property in suit in 
this case and he was separate from his brother's Hargyan and 
Baldeo in estate. Har Dayal, died-about 40 years ago, leaving a 
widow Musammat Samai Kuar who succeeded him to the estate. 
Samai Kuar, died in May, 1909, and: Bhagwani Kuar, the daughter 
of „Har „Dayal, claims the property in suit as part of her 
father’s estate. Her case is that on the death of her mother 
succession opened out to her and she is entitled to the property. 
It appears that-soon after the death of Har Dayal, Samai Kuar, 
entered into a marriage in the Karao form with Har Gyan. This 
was in the year 1872. . The parties belong to the caste of Gujars 
among whom second marriage in the Karao form is permissible, 
The fact of the Karao marriage is not disputed but it is urged on 
behalf of the defendants that by the custom of the caste a widow 
entering into a Karao form of marriage forfeits all interest in her 
former-husband’s estate and that, therefore, Samai Kuar forfeited 
her interest in this property on her marriage’in-1872, The defence 
i8 that the plaintiff; therefore, is not entitled to claim this property 
as the éstate,of Har Dial, and that the possession of Samai Kuar, 
was adverse to the plaintiff. -Her rights, if any, as the daughter of 


Har Dial,.came to an end and she has no right of inheritance now 


in'the property. The court of first instance found that Samai 
Kuar, being in adverse possession for more than 12 years acquired 


herself in her own Tight an interest.in the Property that the said. 


"property was her stridhan, to which. Musammat Bhagwani as her 


daughter was entitled to succeed and on that ground has decreed, 


the claim of the lady. The first defendant Pershadi, isthe’ son 
of Har Gyan by Musammat Samai Kuar. On her death he took. 
. 
XII 140R 
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possession’ of the ‘property. The plaintiff, therefore, sued for 
possession of the property against’ Har Gyan. It further appears 
that on February, 4, 1895, Pershadi and Samai Kuar, executed a 
deed of simple mortgage in favour of the other defendants. ` Under 
this deed, Pershadi, has mortgaged the property inherited'by him 
from Har Gyan, and Samai Kuar, the property which she at one 
time inherited from her former husband and over which she had 
acquired ownership by reason of adverse possession. These 
other defendants brought a suit on the simple mortgage of Febru- 
ary, 4, 1895, for the sale of the mortgaged property. They made 
Musammat Bhagwani Kuar, also a defendant °to that’ suit. 
Bhagwani Kuar, in her defence urged that the mortgagor Samai 
Kuar, had no power to mortgage the property now in‘suit and 
that the mortgage was not binding upon her. She set up, in that 
suit, her claim to the property as the. daughter of Har Dial. - On 
Bhagwani Kuar’s setting up a title adverse to that of the mortgagor, 
the plaintiffs in that suit applied to have her name struck off from 
the array of defendants and the court made the order: pune ‘for 
by the plaintiffs. : 
The suit was heard by the court and on March, 7, 1911, the 
court made a decree for the sale of the property mortgaged. That 
decree is under execution now, though the property has not yet 
been sold. The plaintiff's suit as against these other defendants, 
is to obtain a declaration that the proceedingsin that suit which 


culminated in a decree on March, 7th, 1911, are not binding on. 


her and do not affect her rights. The plaint, as originally framed, 
was not clear at all as to the relief claimed as against the mort- 
gagee defendants. But onthe day when the issues were settled 
the pleaders for the parties made statements which made, ft 
quite clear what the plaintiffs claim was. I may note here 
that the defendants in that case pointed out that they were 
mortgagees in possession under a possessory, mortgage of.the 
same day, vig., February, 4,1895. The plaintiff stated that she 
was unaware of that mortgage. She had claimed no relief 
in respect thereof in the suit and the defendants claim to 
hold possession under the usufructuary mortgage was kept out 
of the purview of the plaintiffs suit, and the court has made 
no adjudication upon it. The claim has been limited simply 
toa claim’ to avoid'the decree and the proceedings in the suit 


which énded in-the decree of March, 7, 1911. Nothirig> that has 


wa Sf 
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been decided by the court below will affect the defendants’ title if 
any under the said mortgage and the plaintiff's claim for possession 
is limited to a claim for that relief against the first defendant. 

The whole controversy in this appeal is with reference to the 
declaration granted by the court below in repect of the said decree. 
The court below having found that Samai Kuar, was absolute 
owner of the property and that „She held it as her stridkan it 


naturally follows that she was competent to mortgage the property . 


to the defendants appellants by the document of February 4, 1895. 
The plaintiff Who succeeded to it as her daughter took it subject to 
that mortgage and on that finding the court of first instance dis- 
missed the suit as against the mortgagees. The plaintiff appealed 
against the said decree to the court below. The only plea taken 
in appeal was in the following words :—“ Under the circumstances 
of the case the whole of the plaintiff's claim as against defendants 
2, 3, and 10 for decree No. 813 of 1910, dated the 7th of March, 
1911 being held ineffectual ought to have been adjudicated upon 


and decreed. The decree aforesaid was not obtained within the. 


prescribed time as against the plaintiff nor is it legally binding 
upon ler. The lower court has improperly left out some points 
in issue without adjudicating upon them.” Itis noteworthy that 


the appeal raised no question as to the custom found by the court. 


of first instance nor did it impugn the finding of the court on the 
question that the property had become the stridkan of Samai 
Kuar. The only ground on which the appeal practically proceeded 
was that inasmuch as the plaintiffs name had been struck out 
of the array of defendants in the suit of the mortgagees no decree 
passed dn that case was binding on her, nor could it affect her 
tights. The court below on that ground alone decreed the plain- 
tiffs claim. The mortgagees have appealed to this Court, 

.. It has been urged on their behalf by Mr. Kailash Nath Katjoo 
that in, view of the defence set up by Musammat Bhagwani in 
mortgagees’ suit and her disclaimer of any rights under Musam- 
mat Samai Kuar who had no right now left in the property and 
reliance;has been placed on the ruling of their Lordships of the 
Privy Council in the case Niakant Banerji v. Suresh Chandra 
Mullick. (1) He has further urged that a person who set up a title 
paramouht-to that of the mortgagor was npt a necessary party to 

(1) L L. B.,12-Cal., 414. 
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a suit for sale on the mortgage, and the court in that case rightly 
struck out Bhagwani Kuar’s name from the array of the defendants 
to that case. He has argued upon the strength of the findings 
of the court of first instance that the only right left in Bhagwani 
Kuar under the mortgage was a right of redemption which under 
the ruling of the Privy Council she cannot now claim. The relief 
granted by the court of appeal was wrongly granted and the 
decree of the court of first instance should have been. affirmed. 
Mr. Sawhny, on behalf of the respondent, has urged that 
Bhagwani Kuar being no party to the decree of March 7, I911 
any adjudication arrived at in that court should not be binding 
upon her, that Musammat Samai Kuar also was not made a party 
to the suit by the mortgagees and any decree made in that case 
therefore for that reason also does not bind the present plaintiff. 
By way of explanation to that contention it was suggested on 
behalf of the appellants that Samai Kuar had died and that 
Musammat Bhagwani Kuar had been made a party to the suit 
as already stated and the suit as framed was rightly instituted. 
It was only onthe disclaimer of Bhagwani Kuar of all rights 
under Samai Kuar that the mortgagees applied for her (Bhag- 
wani Kuar’s) name being struck off. It isa settled rule oflaw 
that a person who sets up a title paramount to the mortgagor is 
not a necessary party toa suit based on the mortgage and the 
same has been held to be the rule ina case Jaggeswar Dutt v, 
Bhuban Mohan Mitra (1), So far, I think this contention for the 
appellants is well founded. In her position asa person claiming 
paramount title the decree does not and could not contain any, 
adjudication. But it does not follow that because, such claimant 
under a paramount title is not a necessary party that she cannot: 
set up and establish the paramount title in a properly framed suit. 
To that extent I think the contention of Mr." Sawhny is per- 
fectly correct. Bhagwani Kuar could set up her paramount title 
as she didin this case. But the court of first instance found 
against her ou that point. Her claim to the estate of Har Dial 
was held to be untenable, She had, therefore, no paramount title - 
and the finding was, on that point, not appealed against. I must, 
therefore, hold that upon the findings the claim to obtain a declar- 


ation that the decree was not binding upon her fails and the court 
(1) I. L. B. 88 Cal. 425, 
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of first instance in its decree rightly held that that title had not 
been established and dismissed the claim. 

There remains the further point whether under her subsidiary 
or derivative title as heir of Samai Kuar the plaintiffis entitled 
to any relief. The only relief that she could claim on that footing 
was a relief for redemption. This has not been claimed in this 
suit nor has it been asked foreven in this appeal. The question, 
therefore, whether she has a right of redemption is still left 
does not arise. It is true that the Privy Council case relied upon 
very much supports the contention of the defendants appellants. 
But there are two points of distinction between that case 
and this. In the first place in that case the Mullicks remained 
parties to the suit upto the last moment and there was an 
adjudication that they had a title paramount to that of the 
mortgagor and were, therefore, mot necessary parties to the 

} suit. The second distinction is that the property in that case 
was actually sold and purchased by the plaintiffs in that case and 
the Mullicks were seeking redemption after the sale had taken 
place. Whether the ruling in the Privy Council’ Case rigidly 
\pplies to all cases or not is still an open question and a Bench of 
he Calcutta High Court in Hari Krishna v. Robert Watson & Co., 
), were inclined to take the other view. As, however, there is no 
laim for redemption in this case, I need not adjudicate upon this. 
n my opinion, the plaintiffis not entitled to any declaration in 
his case, as to whether the decree of March 7, 1911 is or is not 
inding upon her, In her capacity as heir of Samai Kuar, she cannot 
Íclaim a declaration only when she can claim further relief by way 
ie redemption. On that ground I decline to give her any decree for 
declaration as heir of Samai Kuar. This will leave the question 
of redemption open if she seeks it hereafter if so advised. 
For these reasons I dismiss the suit as against the defendants 
appellants, so far as the plaintif’s paramount title isconcerned, 
on the ground that she has not proved it, and so far as her 
title as heir of Samai Kuar is concerned on the ground that as 
she could seek further relief other thana mere declaration she 
was not entitled to a mere declaration. I allow the appeal set 
aside the decree of the court below and affirm that of the court of 
first'instance upon grounds set forth by me. The appellants will 
have thefr costs in this appeal. . 


(1) 80 W. N., 865. Appeal decreed, 
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ÆPANDOHI AND ANOTHER (Defendants) 
. versus f 


SHEO: BHAROSE.. AND. OTHERS (Plaintiffs) * 


“Codo of Civi} Procedure (Act V of 1908) Seo. $4—~Practice — Case remanded by High 


Court to Dasirtot Judge—Distriot Judge's’ power to transfor the case to Subordinate 
Judge. a i LOPA : st ; i 
A cage which had ‘been’ decided by the District Judge of Jaunpur was 
‘remanded by ‘the High Court ’to his file for disposal. On the receipt of 
the record from the: High Court the District Judge madé an: order transfer- 
_ Ting the case to the court of Suborainate Judge of 'aanpur for disposal. 
Immediately after this order the District Judge of Jaunpur ceased to exist 
and Jaunpur became part ,of the Benares district and Mr. Mehta was ap- 
pointed Sessions and'Subordiùate Judge of Jaunpur and he desided the case, 
Held, that the District Judge to whom the case was remanded for disposal 
-Kad power to transfer the caseto the court of Subordinate Jadge under 
sec. 24 of the Code of Civil Procedure and Mr. Mehta was competent to 
dispose of the case. Sitaram v: Nanni Dulaiya, [1899] I. L. R, 21 Al., 
230, Ram Charitiar Roy v. Bedhata Eoy, [1906] 10 GC. W. N., 902, Sukha- 


“ram v. Gangaram, [1889] I, L. R., 13 Bom., 654, Amir Begam v. Prahlad 


Das, -[1903] IL L. R., 24-All., 804; Nandan Prasad v. If. C. Renny, [1902] 
I, L, B, 24 All, 866, Lahore Bank Ld. v. Lakhi Ram, [1913] P. k’, 392; 
, Pratap Chandra Bay x.. Juãhisiher Das, 19 C. L. J., 408, Singamusetia 
Venkatiak. y. Bopalla Chiranna, [1914] M. W. N., 317 and Gurdeo Singh v. 


Chandrika Singh, 11907) T. L. R., BG Cal., 193, referred tos, > =. 
A eae 
SECOND APPEAL from a decree of V. N. Mehta Esqr. Session 


and Subordinate Judge of Jaunpur, řeversing a decree of. Munsh 
Harihar Prasad, City Munsif. ` og. ‘. 


Claim for declaration.. x ao a ae ee 
The court of first instance dismissed the claim. * ` 
, The lower appellate court reversed the decree! © ¢ (1! ie 
Defendant appealed...) V © n 
A. H., C. Hamilton, for the appellant. ' E 
Satish Chandra Banerji, for the respondents, ` > ` - 


ài 


The following judgment was delivered by > ~ To 


: . SUNDAR LAL, J.—This is a suit arising out of proceedings 
taken..in the Revenue Court by the respondents for the eject- 
ment of the appellants ‘as their Simi sub-tenants, The appel. 
lants resisted the suit on the ground that they were not, the. 
Shiki or sub-tenants of the land but the tenants of the zamindars, 
The Revénue Court found against them and gave a decree for, 


#8. A. No. 1085 of 1913, 
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-ejectment. Sheo Bharos and others then brought a suit for 
‘declaration that they were occupancy tenants of the land and 
that the defendarits had no concern or ‘connection with it. The 
claim originally was dismissed as barred by the rule of res judicata, 
The case came up before this Court in appeal as S. A. No, 1001 
of 1911 before the Honourable, Mr. Justice Chamier who on January 
17th, 1913 held following certain rulings of this Court that the 
matter in controversy, was not res judicata and remanded, the case 
to the lower appellate court for ‘disposal on the merits. The 
case had been disposed of originally by the District Judge of 
Jaunpur and under this order the case went back again .to his 
file for disposal. The record was received in the court below on 
March 8th, 1912 and on March 31st, 1912, Mr. Marshall, the Dis- 
trict Judge of Jaunpur made an order transferring the case to 
the Subordinate Judge of Jaunpur for disposal. On the day 
‘following, #. ey on April Ist, 1913, the Greaven Scheme came into 
force, The office of the District Judge of Jaunpur ceased to 
exist, Jaunpur became „part ‘of the Benares District and Mr. 
Mehta was appointed Sessions and Subordinate Judge of Jaunpur. 
The case came up for hearing before him and he has held in 
favour of the plaintiffs and decreed the appeal. This appeal has 
been filed by the defendant. So far'as the main question of fact 
ised in this case is concerned, the findings of fact conclude the 
ppeal, Mr. Mehta has found that the appellants were the occu- 
pancy tenants of the land and he has decreed the plaintiffs’ claim. 
In second appeal I am ‘bound to accept thig finding of fact and to 
act upon it. 
e But Mr. Hamilton has raised a further point that Mr. Mar- 
shall, Bistrict Judge of Jaunpur had no power to transfer the 
case to the Subordinate Judge. The order of remand made by 
this Court made it necessary for him to hear and dispose 
of -the case himself and. that the case ought to have been 
heard and disposed of. by the District Judge, now sitting at 
Benares, whois the District Judge of Benares and Jaunpur. 
In support .of. this contention he relied upon a ruling of this 
Court Sita Ram.v. Nanni Dulatya (2), and certain other cases 


Ram Charrittar Roy v. Bedhata Roy (2) Sukharam y. Gunga Ram (3) 
(1) [1899] I. L. R., 21 Al., 230. i , 
@) [1906] 10 ©. WW, N, 902, (8) [1889] I L. R., 18 Bom., 664, 
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Amir Begum v. Prahlad Das (4), Nandan Prasad v. W. C. 
Kenny (5). He also relied upon a case reported in fhe Punjab 
Records—Lakore Bank Limited v. Lakhi Ram (8). 


The last case is not quite in point as the order of remand in that 
case was made under Rule 25 of Order 41. The other cases would 
support the contention but for the change of law which has taken 
place under the new Code. Under section 22 of the Bengal Civil 
Courts Act of 1887 the court of the Subordinate Judge is a court 
under the administrative control of the District Judge, and the 
latter is authorized to transfer any appeal penging before him 
from decrees or orders of Munsifs to the Subordinate Judge for 
disposal. The court of the District Judge is competent, as also 
that of the Subordinate Judge, on such transfer, to hear such 
an appeal. Under section 24 of the Code of Civil Procedure of 
1908, the District Court may at any stage transfer any suit, 
appeal or other proceeding pending before it for trial, for dis- 
posal to any court subordinate to it and competent to try it. 
Under this section, therefore, the District Judge was perfectly 
competent to transfer the case. The question was recently con- 
sidered by the Calcutta High Court in the case of Protab Chandra 
Roy v. Judisthir Das(7). Mr. Justice MUKERJI observes as follows:- 
The order of remand by this court is capable of one of two in- 
terpretations neither of which is of any assistance to the defen. 
dant appellant. In the first place if the order be interpreted tc 
mean that it was the intention of this court that the suit should 
go back to the District Judge with liberty to make such order 
as he was competent to pass under the law, it is plain ‘that under 
section 24 of the Code of 1908 the District Judge could re- transfér 
the suit to the file of the Subordinate Judge. The terms of 
section 24 are comprehensive enough to cover a case of this des- 
cription inasmuch as it provides that the District Court may 
at any stage transfer any suit pending before it for trial or dis- 
posal to any court subordinate to it and competent to try or 
dispose of the same or to withdraw any suit pending in any 
court subordinate to it and try and dispose of the same or 
transfer the same for trial or disposal to any Subordinate Court 
(4) [1902] I. L. B., 24 AJL, 864. (5) [1902] I. L. R., 24 All, 856. 

(6) The Punjab Records for [1913] at page 392. (7) 190. L. J., 408 at p. 410, 
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competent to try and dispose of the same or transfer the same Crvin 
for trial or disposal to the court from which it was withdrawn. 1914 
An order of this description could be made at any stage andit Pinpon: 
was immaterial in this case that the suit had to be tried on the nes 


evidence recorded by the District Judge who heard the casein Buarosx 
the first instance. * In another case which came up before the Sundarlal, J. 
Madras High Court recently, the same point arose before a 
Bench presided over by SADASIVA {YER and SPENCER, JJ., Singa- 
meeselit Venkatiah and others v. Bopalla Chirranna and another (1), 
At page 318 their Lordships dispose of this contention as fol- 
lows :—“ The contention most strongly pressed by the appellant’s 
learned counsel was that the Subordinate Judge who heard the 
appeal had no jurisdiction to hear it as the High Court remanded 
the appéal for hearing by the District Court and the District 
Court had no power to transfer such a remanded appeal for dis- 
“posal to the Subordinate Judge. We might here state that the 
appellants raised no objection either before the District Court 
or before the Subordinate Judge’s Court to the validity of the 
order of transfer. Under those circumstances we hold on the 
authority of the case in Gurdeo Singh v. Chandrikah Singh and 
Chandrika Singh v. Rash Behary Singh (3), that the Subordinate 
Judge’s inherent jurisdiction was (putting it at the worst) merely 
exercised irregularly and that the irregularity has not affected 
the merits (section 99, Civil Procedure Code) We might add 
‘that considering the more comprehensive language of section 24, 
/ of the new Civil Procedure Code (corresponding to section 25 of 
the old Code), the District Court’s powers of transfer are much 
- wider than under the old law. We refer to the additions of the 
words Cat any stage” and of the words “appeal or other pro- a 
ceeding” in the new Code, as well as the new clause (1) (b) (iii) 


and the new clausg (2)” 
I think the change in the law made since the case relied upon 


by Mr. Hamilton was decided is conclusive upon the point, 

The case was propérly transferred to Mr. Mehta, the Subordinate 

Judge of Jaunpur, and has been disposed of by him according 

to law. I hold accordingly and accepting the findings of the 

lower appellate court dismiss the appeal with costs. ° 

: ` Appeal dismissed. 7 

(1) [1914] M. W. N., 317. (3) [1907] 1. LSR., “86 Cal, 198, 
XII 141 R 
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Civit CHANDAR BHAN (Plaintif) 


1914 z Versus 
July, 10. HARGOPAL AND OTHERS (Defendants)? 
JUNDARBALs Transfer of Property det (IV of 1888), section 53—Family . settlement on wife 


and . mother —Setllor having no debis io pay— Defeating future ereditors—Fraud— 
Burden of proof—Knowledge of creditor. Z 
H madea settlement of some property on his wife and mother at a time 
when he was not indebted to any one. He then executed a Hundi in favour 
ofthe plaintiff which was antedated to a date prior to the settlement. 
The plaintiff obtalued a decree on the Hund! and brought this suit for 
declaration that the settlement was bad as being a transfer made for 
defeating creditors. Held that unless it can be showr that the ‘transferor, 
at the time of making the transfer had made it with the express ‘intention 
of defeating future creditors the transfer cannot be avoided. Ibrahim v. 
Foolbai, 4 Bom. L. R., 180, Sadashiv v. Trimbak, I. L. B., 28 Bom., 156 ; 
Inre Lane Fox, [1906] 2 K. B., 508 ; Spireti v. sali 3 De G. and J T. and 
8., 298, referred to 
Hela algo that the ereditor, baving taken the precaution of fraudulently 
antedating the Hundi executed in his favour after the deed of settlement 
must be taken to have knowledge ofthe settlement when the. money was 
lent and is not entitled to a declaration ' that the transfer was made to 
defeat’ future creditors, exception proof that such was the actual intention 
of the transfer, at the time he made the transfer. 7 


SECOND APPEAL from a decree of D. R. Lyle Esq., District 
Judge of Agra, confirming a decree of Babu Charoo Deb Banerji, 
Additional Munsif. , 
Claim for declaration of right. 
The court of first‘instance dismissed the claim. 
- The lower appellate court confirmed the decree, 
Plaintiff appealed. i 
Shiam Krishna Dar, for the appellant.  » 
s Mohan Lal Sandal, for the respondents. 
The following judgment was delivered by. 
Sundarlal, J. SUNDAR LAL, J.—One Hargopal was the owner ofthe pro- 
perty in suit, which, on 6th February 1906, he conveyed to his 
wife and mother (the. défendants Nos, 3 and 2) by way of family 
settlement. He was not indebted to any one at-that time., The 
document wab -intended’ to make some provision for them. He 


had no other propeity left with him on that date, 
#5. A. No, 1510 of 1913, | 
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On 6th August 1906 the present plaintiff brought a suit 
against Hargopal claiming a sum of Rs. 260 on foot of a Hundi 
bearing date 3rd January 1906, August 17th, 1906, was fixed for 


the hearing of the case, but on 13th August 1906, the defendant . 


filed a confession of judgment on which a decree was duly made 
against him on 17th August 1906. In execution of this decree, 
the property in suit was attached as the property of Hargopal 
but was released’on objections takep by the defendants on 3rd July 
1910. Hence the present suit by the decree-holder to obtain a 
declaration that the said conveyance was fraudulent and collusive, 
and that- it was void as against the plaintiff. The defendants in 
reply urged that it was a. good and valid conveyance executed 
‘with the object of making provision for the maintenance of the 
defendants, who had both legal and moral claims for it against 
the first defendant, Hargopal. They further urged that the 
Hundi on which the plaintiff had obtained the decree of 17th 
August 1906 was collusive and without consideration and that 
it had been antedated. to make it out that the plaintiff was a 
creditor of the first defendant on the date the transfer was made 


~ 


by him to the other defendants. 

Both the courts below have found that the Hundi in question 
had been antedated. They doubt very much the fact of the plain- 
tiff being really a creditor at all, but without committing them- 
selves to a definite finding on the point they hold that he was 


‘not a creditor at all on thé date of the execution of the family 


settlement. They have held the conveyance to have been made 
at atime the vendor was not indebted at all to any one and have 
upheld, it as a good family settlement and dismissed the plain- 


tiffs suit. 

The plaintiff appeals against the decrees of the courts below. 
The first point urged on behalf of the plaintiff appellant is that 
as a subsequent creditor, he is entitled to impugn the settlement 
on the ground that it was made with the intention of defrauding 
‘and defeating future creditors, and that it is voidable as against 
him under section 53 of Act IV of 1882. It is further urged that 
as the judgment-debtor, has no other property left in his pos- 
session, the transfer has the effect of defeating future creditors 


-and that, therefore, the court ought to have presumed that the 
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document ‘was executed with the intention of defeating such 
creditors, ae 
Prima facie, the vendor not being indebted to any one at 
the time, he was perfectly competent to dispose. of his property 
by way of family settlement. -The document was duly registered 
and the future creditors who lent him money with, presumably,. 
a full knowledge of the fact that he had no ostensible property 
from which they could recover the advances they might make, did 


so with their eyés open, and have only. themselves to thank if they, - 


find it not possible’ to recover now what is due to them. A creditor 
who, under these circumstances, takes the precaution of fraudulent- 
ly antedating his Hundi so as to pose as an existing creditor 
on the date of the transfer - must be taken to have knowledge of 
the transfer when he lent the money. 

The question is can such micure creditor i impugn the transfer 
and if so, on what grounds. 

The rule applicable to a case like this is thus stated in May 
on Fraudulent Conveyances and Dispositions of property : —“Where 
the settlor was not indebted at the time, the onus of proving the 
fraud is thrown on those who impeach the settlement, for fraud 


* is not to be presumed. The fact that all the debts due at the 


date of the settlement have been paid since, and that the only. 
debts due are those subsequently contracted, negative the infer- 


ence ‘of intent to defeat delay, or defraud creditors, drawn from | 


the indebtedness at the time. The mere fact of subsequent indeb-_ 
tedness is not evidence of a fraudulent intent against subse- 
quent creditors. ” 

Again in the well- known case of Spirett v. Willows (1), Lord 
Chancellor WESTBURY, thus points out the position of futuse cre-° 
‘ditors in such cases :—“ But if a voluntary settlement or‘deed of’ 
gift be impeached by subsequent creditors whose debts had not 
been contracted at the date of the settlement thén it is necessary’ 
to. show’ either-that the settlor had made the settlement with the 


express intent to delay hinder “ or.defraud the creditors” or that > 


after the settlement thé settlor had no sufficient means or a 
able expectation of being able to pay his z%en existing debts, ” 

have italicized the word then in-the above quotation. It may - ~ 
noted that the rule, applies to the case of the then existing gess 


. '{1) BDeG. J. ana S, 293. at page 802,- - 00 e.. 
S. a English Reports reprint vol. 46 p. 649, at p, 658, 


ea a 
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In re Lane Fox (1) WRIGHT, J. after quoting the above passage 
observes “I think no decision can be found anywhere incon- 
sistent with the proposition that an honest settlement affirmatively 
proved to be honest ought not to be set aside merely because 
some years afterwards it is proved to’ have the effect of defeating 
or delaying subsequent creditors”. Unless, therefore, it can be 
shown that the transferor, at the time of making the transfer had 
made.it-with the express intentiop of defeating future creditors, 
the transfer cannot be avoided. As observed by Mr. Justice 
RANADE in Sadashiv v. Trimbak (2). “Such transactions do not 
become colourable merely because in their ultimate consequences 
they may have the effect of protecting family property against 
the prospective extravagance of the settlors or because no ade- 
quate consideration is shown to have beer “paid by the party 
benefitted. 


The consideration in such cases need not be valuable. It is 


enough if it is what the law regards as good, #. e. natural affection | 


for wife and children. Thereis nothing illegal in such a con- 
veyance if it is made dona fide and is not intended to defeat cre- 
ditors. When the father is involved in debts and makes a settle- 
ment, mala fides is presumed. But when there is no such indeb- 
tedness no mala fides can be presumed merely from the possibility 
that the settlement might prejudice the claims of subsequent cre- 


ditors”. ‘Another case resembling in many of its aspects the pre- 


sent case where this rule was followed by Mr. Justice CHANDA- 
YVARKAR ‘} the case of brahim v. Foolbai (2). In this case actual 
intentie to defraud future creditors, when making the transfer, 
i nc scribed to Hargopal. There is no proof of it, and it 
cann presumed in this case on the authorities quoted above. 
6, e findings, therefore, l must affirm the decrees of the 

courts low and dismiss the appeal with costs, 

a? _ Appeal dismissed. 

i | |” (1) [190012 K. B., 568 at p. 513. Å 


(2) L L. R.. 28 Bom., 166. 
p (3) 4 Bom., L. R., 180. 
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- CHAULI (Plaintip ) 
versus 


TAE MUNICIPAL BOARD.OF MUZAFFARNAGAR AND 
ANOTHER (Defendants) bl 
Municipalities Act (L of 1909 U. P.) seutions $,91—Right of Municipa Board fo ` 
closo a drain. e 
Section 2 of the Municipalities Act cannot be construe l in such a ‘way 
“as to prevent a Municipal Board from exercising for all times the powera 
conferred by section 91. ‘Where the plaintiff obtained a decree froma olvil 
court against his neighbour for maintenance of a drain which discharged into 
the Municipal drain and the Municipality ordered the closing of that drain 
on the ground that it was injurious to public health. Held that the Municipa- 
lity was entitled to pass the order. 
SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Subordinate Judge of Meerut, comfirming a decree of Babu Ram 
Ugrah Lal Srivastava, Munsif of Muzaffernagar. 


Claim for declaration of right &c. 


The plaintiffs house adjoins on the south side` that of the 
second defendant. The houses are situate within the Municipa- ; 
lity of Muzaffernagar. A private drain connected with two privies ` 
in the plaintiffs house passes, through the whole length of the 
second defendant’s house and discharges into the Municipal drain 
beyond it. The plaintiff obtained a decree from the civil courts 
against the second defendant for the maintenance of the-drain, 
Thereafter at the instance of the second defendant’ the Civil 
Surgeon (and Health Officer) reported to the Municipal Board that 
the drain was injurious to public health. Acting upon his recom. 
mendation the Municipal Board ordered the plaintiff, under section 
g1 of the Municipalities Act, to close the drain towards the 
second defendant’s house and to divert its course towards the 
west. The plaintiff brought a suit against the Municipal Board 
and the second defendan for a declaration of his right. to flow 
water through the latter’s house and for a permanent injunction 


#$, A. No, 837 of 1918, . 
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restraining the defendants from obstructing the existing drain. Civit 
The Munsiff dismissed the suit subject to the limitation that the 1914 
drain would be closed after provision was made by the Municipa- re 
lity for the diversion of the drain towards the west. The plaintiff jag une 


appealed, and the lower appellate court upheld the Munsiff’s arar Board 
decree. OF MUZAF- 
PARNAGAR 

Plaintiff appealed. 
Nehal Chand, for the appellant:—The appellant had obtained 

a decree from the civil court establishing her right to the exis- 

tence and comtinuance of the drain in its present position and 

course. This decree was passed before the coming into operation 

of the Municipalities Act. The right thus acquired cannot, under 

the saving clause in section 2 of that Act, be affected in any way 

by any proceedings under the Act. The order of the Municipal 


Board requiring the drain to be closed is, therefore, ultra vires. 


CHAULI 


Then, the finding is that the action of the Municipal Board 
has been taken at the instance of the second defendant. In this 
way he is enabled indirectly to set the civil court decree at 
naught. 


Further, under section 151 of the Act the Municipality is bound 
to make compensation to the appellant for any damage sustained 
by him by reason of the exercise of the Board’s powers under 
section 9I. 


i Abdul Raoof and A. E. Ryves, for the respondents were not 
i called upon. 


e The following judgment was delivered by 
CHAMIER, J.—This case appears to me to be on all fours with Chamier, J. 
the case of Abdul Asis v. The Chairman of the Municipal Board | 
of Pilibhit Q), by the decision in which I am bound. According 
to that case the suit ought to have been dismissed altogether. 
The Munsiff has added a proviso to his decree to which the z 
Municipal Board has taken no objection. The suggestion that 
the Board was not entitled to close the drain because the plaintiff 
had obtained a decree declaring his right to pass water along a 
drain through the defendant’s house and that this right is saved 
by section 2 of the Municipalities Act cannot be accepted. It is 
(1) [1905] A. W.N,, 78 
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impossible to réad section.'2 in such a ‘way as to prevent the 
Municipal Board from exercising for all time the powers conferred 
by ' section 91 of the Act in respect of drains which are a nuisance 
or are injurious to: health, i i 


The contention falsa in the second ground of appeal has no 
weight, It must be presumed that the Board acted honestly in 
exercising the powers conferred on it and it does not signify 
whether the Board was moved to act by the second défendant 
or by any one else. 


A š DEPTE E . 

In the fourth ground of appeal it is- saidsthaf the plaintiff 
appellant may be put to considerable expense, That is a matter 
which does not’ arise ‘in the present case, nor can Í express any 
opinion on the question whether the Board is bound to’ giye 
compensation to him' or not. In my opinion ithe decision of 
the lower appellate court is correct. The appeal, therefore, fails 
and is dismissed with two separate sets of costs. 


B.K. M. 5 g 
Appeal dismissed. 
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Provincial Insolvency Act (I of 1907), seotion 46 (1)—Additional Judge— Whether 


subordiriate tò Distriot ‘Court— Appeal—Order convioling the insolvent Otni? appeal 
— Practice—Inierference iih order in appeal. - 


, 


Held (by Bieta eat c J. and BAaNzRIT, J. KNOX, J., atssenting) that a 
court of -an . Additional District Judge is not a court subordinate to the Dis- 
trict Court within the meaning of section 46 (1) of the Provincial Insolvency 
Act and an appeal from the, order of the Additional Judge lies to the High 
Court and not the District Court. Makhanlal v Srilal, I. L. B., 84 All, 
882, followed. 


Held by the Fall “Bench that an appeal from an order of: an Additional 
Judge . convicting the insolvent of concealing his account books is a 
Civil appeal. 


Where an Insolvent knew that an enquiry was being made as to whether 
he had concealed his account books and he did not show to the court that 
he'had not done so and the court convicted him, held that the High Court 
will not interfere in appeal even though no proper charge had been made 

, against him. <Amirsddin v. Jadav Karikar, 19 C. L. J., 480 ; Nathumal v. 
` Distriot Judge of Benares, 7 A. L. J. B., 602, referred to. 


CRIMINAL APPEAL from an order of Rai Pitamber Joshi 


‘Bahadur, 2nd Additional Judge of Aligarh. 


This case first came up for hearing before a Single Judge ond 


referred it to a Bench of two Judges but was eventually referred 
by.the Division Bench to a Full Bench. a 


The facts were as follows :— 


On the ‘application made by the appellant to be declared an 


insolvent he was asked by the Court to deposit his account books. 


il: 


me filed an ‘affidavit showing that the books had been taken to 


1: Hy 
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another district to be used as evidence in a case pending there 
and had been looted on their way back from that district. The 
court disbelieved the statements contained in the affidavit and 
took evidence and passed an order convicting the petitioner for 
concealing or destroying the books under section 43 of the Pro- 
vincial Insolvency Act and sentenced him to two month’s impri- 
sonment. This was an appeal against that order, 


G. W. Dillon (with him Jawaharlal Nehru), for the appellant. 


[On the question arising as to whether a civil or a criminal 
appeal should have been filed in the case the couħsel submitted 
that he was prepared to amend the grounds of appeal and make 
ita civil appeal if the court was of opinion that a civil appeal 
should have been filed. As both the appeals lay in the Hon'ble 
High Court it made no material difference to him] 


L. M. Banerji,(Government Pleader) for the Crown, raised a 
preliminary objection to the effect that an appeal in the case did 
not lie to the High Court but to the District Judge. 


G. W. Dillon, submitted that there were two questions for deci- 
sion in the appeal :— 

(1) The proceedings in insolvency having been had in the 
court of the 2nd Additional Judge of Aligarh and the order of 
conviction having been passed by that court the matter for 
decision was if an appeal lay to the High Court or to the District 
Judge of Aligarh, ` 


(2) The second -point was if the order of conviction was good, 


Section 46 of the Provincial Insolvency Act provided fot 
appeals, It laid down that any person aggrieved by an> order 
made by a District Court in certain matters mentioned therein 
otherwise than in appeal might appeal to the High Court. An 
Additional Judge though departmentally under the control of the 
District Judge had the same jurisdiction in Insolvency matters 43 
the District Judge. Section 8 of the Bengal, N: W. P, and Assam 
Civil Courts Act laid down that Additional Judges ° shall dis- 
charge any of the functions of a District Judge which the District 
Judge may assign to them and, in the discharge of those functions 
they shall exercise the same powers as the District Judge. With 


Vor. xiij HİGH coURT lio? 


a view to a division of workin the Aligarh district the District 
Judge and the two Additional Judges have divided certain local 
areas between themselves and the present application was accord- 
ingly filed “in the court of the 2nd Additional Judge of Aligarh. 
Section 20 of the Bengal N. W. P. and Assam Civil Courts Act 
provided that save as otherwise provided by any enactment for 
the time being in force an appeal from a decree or order of a 
District Judge or Additional Judge shall lie to the High Court. ” 
There was nothing in the Insolvency Act which limited the above 
provision unless it was section 46 of the Insolvency Act. 

-By cl. 2, section 2 °of the Insolvency Act “all words and ex- 
pressions defined in the C. P. C. shall’ have the same meaning as 
those respectively assigned to them in the said Code.” The word 
“ Subordinate” used in section 46 of the Insolvency Act had not 
been’ defined by the C. P. C. For the purposes of Insolvency pro- 
ceedings the court of an Additional Judge was not subordinate 
’ to that of the District Judge and an appeal against the order of 
the Additional Judge had been rightly preferred to the Higlr 
Court: Section 39 of the Bengal N. W. P. and Assam Civil Courts 
Act did not apply to the present case. 

. Makhanlal v. Srilal, [1912] I. L. R., 34 AU. 882, 

L. M. Banerji, (Government Pleader) for the Crown, submitted 
that séction 3 of Bengal N. W. P. dnd Assam Civil Courts Act 
showed that the court of an Additional Judge was a different 
class of court from ‘that ‘of thé District Judge. Section’ of the 
above Act made all the Civil Courts (including the court of the 
Additional’ Judge) subject to the administrative control of the Dis- 
trict Jadge. By section 39 of the Act the court which was sub- 
ject to the administrative control of the District Judge was a court 
of an inferior grade to that of the District Judge. The court of 
an Additional Jutige was therefore a: court of an inferior grade to 
the court of the District Judge. The word “ Subordinate” was 
not defined anywhere but section 3 of the Code of Civil Proceduré 
made every Civil Court .of a grade inferior to that of a District 
Court subordinate to the District Court. An appeal from an drder 
of thé-Additional Judge (under section’ 46 of the Insolvency Act) 
therefore lies to the District Judge. In section 20 of the Bengal’ 

NW. Band: Assam Civil Courts’ Act thg words-“save as-other-' 
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wise provided ” showed that it was not impossible for appeal from 
an Additional Judge's order to go to the District Judge and section 
46 of the Insolvency Act provided for such an appeal. 

The following judgments were delivered. 


RICHARDS, C. J.—Chiranji Lal applied to be declared an in- 
solvent. The case came before the Second Additional Judge of 
Aligarh, and he, in exercise of the jurisdiction conferred upon 
the court by section 43 of the Provincial Insolvency Act of 1907, 


ordered the debtor to be imprisoned for a term of two months 


for having fraudulently or vexatiously concealed boaks of account. 
The debtor Chiranji Lal appealed to this Court against the order 
of the Second Additional Judge. 

A preliminary objection was taken PEI the hearing of the 
appeal to the effect that an appeal did not lie to the High Court 
but lay to the District Court. Section 8 of the Bengal, N. W. P. 
and Assam Civil Courts Act (XII of 1887) provides for the ap- 
pointment by Government of Additional Judges. Clause (2) of the 
same section provides that the Additional Judges so appointed 
shall discharge any of the functions of the District Judge which 
the District Judge may assign to them, and in discharge of 
those functions shall exercise the same powers-as a District Judge. 
There is no doubt that the Second Additional Judge was duly 
appointed under section 8 and there can be no doubt that the 
District Judge assigned to the Second Additional as the dis- 
posal of this particular insolvency application, 

It seems to me that there can be also no doubt that dodes 
clause (2) of section 8 the District Judge had authority to assign 
the petition in question to the Second Additional Judge. Section 
20 provides “save as otherwise provided by any enactment for 
the time being in force an appeal from a decree or order of a 
District Judge or Additional Judge shall lie to ¢he High Court.” 
In my opinion these provisions make it quite clear that the appeal 
in the present case lay to the High Court. The Additional 
Judge who dealt with the matter is a District Judge, 

‘It was contended by the objectors that under the provisions 
of section 46 of the Provincial Insolvency Act of 1907 an appeal 
from’an order of a court subordinate to the District Judge ies 


to-the District-Judge and: it is argued ‘that the Second Additional 
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Judge was a court subordinate to the District Court within the 
meaning of section 46 clause (1). In support of this contention 
section 39 of the Bengal, N. W. P. and Assam Civil Courts Act 
is cited. This section provides as follows :—“ For the purposes 
of the last foregoing section the presiding officer of a court sub- 
ordinate to the administrative control of the District Judge 
shall be deemed to be immediately subordinate to the court 
of the District Judge, and for the purposes of the Code of Civil 
Procedure the court of such an officer shall be deemed to be ofa 
grade inferior to that’ of the court of the District Judge,” It 
seems to ‘me that this is a clause providing that for the specified 
purposes mentioned in section 39 and for this purpose only 
a court is to be deemed subordinate or of a lower grade to the 
court of the District Judge. It cannot over-ride the other clear 
provisions to which I have referred. A Bench of this Court 
has.already considered this question in the case of Makhan 
Lal v. Sri Lal (1). The view taken by the learned Judges in 
that case was that the appeal from an order of the Additional 
Judge lay to the High Court and not to the District Judge. 
I entirely agree with the view taken by the learned Judges 
in that ease and I would over-rule the preliminary objection. ` 


KNOx, J.—I regret finding myself unable to follow the 
view taken by my brother Judges in this matter, So far as I 
am aware when the legislature intends that an appeal from an 
Additional Judge shall lie to the High Court it makes special 
provision for the purpose. As for instance in section 20 of Act No, 
XII of 1887. It seems to me that the Provincial Insolvency Act 
No. III of 1907 intended that the court having jurisdiction under 
the Act should be the District Court, and courts which were 
authorised by the Local Government with the previous sanction 
of the Governor,General in Council to exercise such jurisdiction, 
If it had been intended that an appeal from an Additional Judge 
should lie direct to this Court it would have been very simple 
for the . legislature to have said in section 46 (2) “ Any person 
aggrieved by an order made by the District Court or the Addi. 
tional Judge under section ®© ® In the absence of special words 
conferring a right "of appeal from”an Additional Judge to the 
High Court, I am not prepared to hold that an appeal would so 
he eae (1) (19147 UR, oe R882 o n 
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lie. I.can quite understand that the legislature may have in- 
tended that matters of this kind, which called for, speedy deci- 
sion, should ‘if there was an ‘Additional Judge in the first in- 
stance be referred to and at once decided by the District Court 
on the spot. 


~ BANERJI, J—The question to be determined in this case is 
whether an appeal from the order of the Second Additional Judge 
in this case lay to this Court or’to the court of the District Judge. 
In support of the contention that the appeal lay to the District 
Judge reference is made to section 46 of the Provincfal Insolvency 
Act which is to the effect that a person aggrieved by an order 


made in the exercise of an insolvency jurisdiction by a court ` 


subordinate to the District Court, may appeal to the District 
Court, It is urged that the cöurt of the Additional Judge i is 
subordinate to the District Court within the meaning of the 
section and that therefore no appeal. lies to this Court.. I am 
unable to agree with this contention. I am clearly of opinion 
that the court subordinate to the District Court, referred to in. 
section 46 sub section (1), is the subordinate court mentioned in 
section 3 of the Act, that is to say,-a court subordinate to the 
District Court which has been invested by the Local Government 
with the previous sanction of the Governor General in Council 
by Notification in the Local’ Official Gazette with jurisdiction 
in Insolvency matters, Had it been intended that the court 
of an Additional’ Judge should be deemed to be a subordinate 
court within the meaning of the section, it would have been 
distinctly provided in the section in the case of Additional Judges, 
that they shall be deemed to be subordinate to the DistrictWourt 
inthe same way as Courts of Small Causes have been declared 
to be subordinate to the District Court. 


— Itis next ‘Niged that an Additional Judge is under the- Civil 
Courts, Act No. XII of 1887 subordinate to the District Court. 
This contention also is, in my opinion, untenablé, Section -3 ‘of 
the. Civil Courts. Act defines the different classes of civil courts, 
but except for the Purposes of: administrative control’ and. for: 
the purposes mentioned. in section 39 of the Act, the court-of am 
Additional Judge is nat-declared in the Act to be . subordinate. ‘to 
the “court of the Distriet Judge. , ‘Section 8 of the Act preyides 
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that an Additional Judge appointed by the Government is compe- 
tent to discharge any of the functions of a District Judge which 
the District Judge may assign to him, and in the discharge of 
those functions he shall exercise the same powers as the District 
Judge. One of the functions of the District Judge is to try Insol- 
vency matters, and under the provisions of this section the District 
Judge is competent to assign that function.to the Additional 
Judge in any particular case or in any class of cases, In the 
discharge of those functions the Additional Judge exercises the 
powers of the ‘District Judge as such, and it cannot be said that 
an appeal from an order made by him’ in the exercise of those 
functions lies to the District Judge, who himself can exercise no 
higher functions in régard to those matters. By section 20 of the 
Civil Courts Act an appeal from an ‘order of an Additional Judge 
lies to the High Court. Therefore in the présent case the appeal 
in my opinion ‘lay to this’ Court and’ the preliminary objection 
has no force. I may add that there can be no more inconvenience 
in allowing an appeal to this Court from the order of an Additional 
Judge than from the order of the District Judge. 


G. W. Dillon, for the appellant, dealing with the mérits of the 
case submitted that when criminal proceedings are started against 
any person he should be informed of the nature of those proceed- 
ings. No notice was ‘given to the appellant that he was being dealt 
with under the penal clause of section 43 of the Insolvency Act. 
There must be some thing in the nature of a charge before any 
person convicted of any offence. 

Amir-ud-din v Jadavkarikar, [1914] 19 0. L. J., 480 at 431. 

° There could be no conviction under section 43 of the above 
Act on evidence recorded on objections to the applicant’s insolven- 
cy petition. Evidence in the criminal proceedings should have 
been recorded de govo. 

Nathumal v. The District Judge of Benares, [1910] 4. L. J. B., p. 602 at 605. 

-If the petitioner knew he was being proceeded against criminal- 

ly he would not have made any statement at all and the burden 

of proof being on the prosecution there would have been no 
evidence on the record against the appellant. 

L. M. Banerji, (Government Pleader) for the Crown, wase not 
heard in teply on this point, 
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The judgment of the Court was delivered by 
~ RICHARDS, C. J.—We are all unanimously of opinion (assum- 
ing that an appeal did lie to this Court in the case) that it comes 
before this Court asa first appeal from order on the Civil Side. 
We, therefore, treat the case as such. Mr. Dillon has. addres- 
sed us on the merits of the case and has argued ‘that ‘there ‘was 


‘no proper charge of having committed any offence under section 


43 ‘of the Provincial Insolvency ` Act, and has called our attention 
to the case of Amir-ud-din Karikar v. Jadav Karikar 2) and also 


` to the case of Nathu Mal v. The District Judge of Benares (3). In 


our opinion having regard to the facts of the present case the 
debtor had every opportunity of knowing that an enquiry was being 
made as to whether he had not concealed and was not concealing 
his books of account. "He got every opportunity of showing to the 


` court that he had. not ‘done this. Under these circumstances we see 


no reason to interfere with the order of the court below.and we 

accordingly dismiss the appeal. The appellants must now sur-. 

render to his bail and serve out.the remainder of the sentence. 
B. N.G. S 

Appeal dismissed. 

(2) [1914] 19 0. L J., 430, anrr 

(3) 11910] 7 A, L, J. R., 602. 
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WALAYAT HUSAIN AND OTHERS (Plaintips) 
VEFSHS 
RAMLAL (Defendant)* 


Code of Civil Procedure (Aot F of 1908), section $—Decres—Order direoting abate- 
ment of suli—Appeal—Court of first appeal entertaining an appeal in non-appealable 
oase— Practice—Second appeal. 

An order directing the abatement of*suit is not a decree within the meaning 
of that term as defined in the Code of Civil Procedure and no appeal lies 
against such an order declaring a suit to have abated. Hamida Bibi v. 
AH Husain Khan, I. L. R., 17 All., 172, followed. 

_ Where a court of first appeal entertains an appeal in a cage in which no 
‘appeal lies the court in second ` appeal can interfere with the order passed 

“by such court. - Jwala ‘Prasad v, Salig Ram, I. L. R., 13 All, 575, followed. 
SECOND APPEAL from a decree of ‘Babu Kunwar Sen, Addition- 

al Subordinate Judge of Moradabad, modifying a decree of Babu 

Ram Chandar Saksena, Munsif of Sambhal. 

Claim for’ possession of certain shop by pre-emption. 

The court of first instance dismissed the claim. 

The lower appellate court modified the decree. 

Plaintiffs appealed. 

Muhammad Ishag, for the appellants, 

Mohan Lal Sandal, for the respondent. 

The following judgment was delivered by 

SUNDAR LAL, J.—This appeal arises out of a suit for pre-emp- 

_ tion filed by one Khoda Bux. During the pendency of the suit 

| Khoda Bux, died. His heirs were not brought upon the record 

and the court of first instance on August 13, 1913 held that the suit 
had. abated and made the order for the abatement of the suit under 

Rule 3 ‘of order 22. It gave no costs to the defendant vendee. The 

defendant vendee preferred an appeal to the lower appellate court 

impleading the hgirs of the deceased plaintiff as respondents to 
the appeal. An order directing the abatement of a suit is not 

a decree within the meaning of that term as defined in the Code 

of Civil Procedurd, It is therefore not appealable as such. It 

has been so ruled by this Court under Act XIV of 1882, in 
several cases and among them I may mention the case of Hamida 

Bibi v, Ali Husain Khan (1), The order is not also appealable either 

*8. A. No. 278 of 1914, i 
(1) [1895] I. L. R., 1; AN, ®172. 
XH 143 R 
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under section 104, or under order 43 of the new Code of Civil Proce- 
dure. ‘The court below therefore ought to have rejected the appeal 
on the ground that’no appeal lay ` -against thé order, “The. court, 

however, proceeded to hear thé appeal to which the heirs of Khoda 

Bux were made parties and varied the order of the court below by 
awarding costs. The present appeal is filed against that. decree. 
As I have already pointed out, no appeal lay to the court below 
„and that court has erred in treating the order of the court of first 
instance as a decree. - The appellants to this Court have, therefore, 
come up here-by way-of appeal against the decree of the court 
below. This they are entitled to under the practice of this Court 
as laid down in Jwala Prasad v. Salig Ram’ (1), and in S. A. No. 825, 
of 1910, decided on May,.8,1911. I allow the appeal, and setting 
aside the decree of the court below restore the order of the court of 
first instance onthe ground that the said order was not appealapte 


under the Code of Civil Procedure. ° ys wc 
' ae : A Anai decreed, 
(1) [1892] LL, Ra 18 Al, 579. -` 





' CHIRANJI LAL (Plaintif) ` tare 
versus os 


POORNA AND OTHERS (Defendants)? . 

Evidence dot (I of 1878), seotions 68, 69 —Illiterate wiiness—Dooument marked by— 
Proof of document—Transfer of Property ‘Act (IF of 1888), section ea ae 
Do witnesses to a decd—Only one called—Effect of. ` ee 

A mortgage deed- was witnessed by -two witnesses one of whom ajals 
was illiterate and had witnessed it by making a mark only. - - The other 
' Kishori had signed it but he was dead al the time the suit was brought, 
Kamla was called as a- witness ` and stated that the deed of mortga oF 
was executed in-his presence and the mortgagor had made her mark: ‘in his 
presence and that hé had put his mark on it as a witness, Lhe document was 
not shown to him. Held, that all that.section 68 of the Evidence Aot required 
was. that an attesting witness should-be called, and by calling Kamla as a 
witness the requirements of that seotion were oomp}ie® with ` 
z . Held, also that a-man who puts his mark on a mortgage deed aa í 
' witness is an attesting witness within the meaning of section 69 of ‘thé 
Evidenge Act. Pran Kristo Tewari v. „Jadunath, 2 C.W.N:, 603, folligwed. ` 
| SECOND APPEAL’ from a decree of D. R. Lyle Esq.. District 
Judge of Agra,, confirming a decree. of Babu Phul Chand- Mogha, 
Mungif. . ae a A soe, Mtn 
‘Claim fot recovery: of money. l l 
LAPA No..1401 of la, -; j 
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The court of first instance dismissed the claim. Orvin 
The lowey appellate court confirmed the decree. 1914 
Plaintiffs appealed. l o parao 


Benode Behari, for the appellant. i Ponni 
The respondents were not represented. 
The following judgment was delivered by 


"= SUNDAR LAL, J.—This is a suit on a mortgage dated Novem- sundarLat WJ, 
ber 7th, 1907, for a sum of Rs. 99, which is said to have been 
advanced for the payment of a decree in execution of which 
the property was put up to sale. The defendants denied the 
mortgage and the plaintiff had therefore to prove it, The court 
below, dismissed the suit on the ground that the execution of 
the mortgage had not been proved in accordance with the re- 
quiremerits of sections 68 and 69 of the Evidence Act. The 
document. is one which under section 58 of the Transfer of 
Property Act is required to be attested by not less than two 
witnesses. It purports to bear the signature of one Kishori. 
Lal as an attesting. witness and the mark of one Kamla the 
other. attesting witness. Kishori Lal is no longer living but és 
Kamla was called to prove the bond. The plaintiff himself also 
went into the witness-box to prove its due execution and the. 
payment of ‘consideration. Kamla is illiterate and he could 
only make his mark. ‘He has stated that Musammat Prano, 
. the mortgagor executed the mortgage before him, that she put 
her mark on the document that he witnessed the said document 
and put on his mark thereto, The document was not placed 
in hisehands ‘and no question was put to him to ascertain | 
whether. the mark which appears. under the name, of Kamla 
was made by him or at his instance nor was the. mark put on 
by Musammat Pfano similarly shown to have been made by 
her or at her instance. But the witness did state that the do- 
cument was marked ‘by Prano in his presence and that his own 
mark too was put on the document then and there. Chiranji 
Lal proved the document and also the passing of consideration, 
The Munsif held that the documént was not legally proved. ; 
Under section 68 of the Evidence Act if a document is required ; . 
by law fo be aireta it cannot be used ` in evidence until at ` 
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least one attesting witness had been called for the purpose 
of proving its execution. All that the section reqpires is that 
the witness should be called for the purpose of proving the 
execution. The witness may or may not be able to prove the 
document; he may have forgotten all the incidents relating to 
the execution or he may dishonestly deny the.execution of the 
document; but the only obligation that section 68 imposes 
upon the plaintiff is of calling one attesting witness at least 
whatever that man may depose to. In calling Kamla, therefore, 
the plaintiff complied with the condition imposed by section 68. 
Kamla, however, only made a mark and it may be suggested 
that he was not an attesting witness who could prove his 
signature. In the case Pran Krishna Tewary v. Jadu Nath 
Trivedy (1), the question arose whether a marksman is an 
attesting witness within the meaning of section 69. At page 
605 of the report their Lordships ruled as follows:—‘We are 
of opinion that this contention is not correct and that there 
is no good reason for holding that a marksman cannot be 
an attesting witness within the meaning of section 59 of the 
Transfer of Property Act and section 68 of the Evidence Act. 
According to the general policy of our law a signature includes 
a mark [see the General Clauses Act of 1887 and 1897 (Act I of 
1887, section 3, clause 12 and Act X of 1897 section 3, clause 52) 
Act IV of 1882 section 3 and Act III of 1877 section 3] and there. 
is no reason why the case of a mortgage deed should form an 
exception.” I think the law is correctly laid down in that case 
and Kamla was an attesting witness within the meaning of 
that term as used in section 68 of the Evidence Act. The docu? 
ment also bears the name of another attesting witness named 
Kishori Lal. The court of first instance observes that it has 
not been proved that Kishori Lal’s signature wgs made by him 
in his own hand-writing, It was not necessary to prove the 
signature of each of the attesting witnesses. The document 
on the face of it has two. attesting witnesses and under section 
69 of the Evidence Act it was not necessary to prove the signa: 
ture of one attesting witness at least to have been in his 
hand-writing as that condition is required only when no attest-. 
ing witness can be found or when the document purports to 


(1) [189772 0. W, N., 603. 


s 
o 


’ 


Vou. žrý HGH obüst iii? 
have been executed in the United Kingdom. The conditions 
of sections 68 and 69 were, therefore, fully complied with. The 
only point on which the evidence is, defective lies in the fact 
that the document was not actually put to the witness and the 
signature neither of the executant nor of the attesting witness 
actually proved by reference to the document itself. Under section 
67 of the Evidence Act when a document is alleged to be signed 
by a particular person or to have been in his hand-writing the 
signature ‘or the hand-writing of so much of the document as is 
alleged to begin that person’s hand-writing must be proved to 
be in his hand-writing. This can only be done by showing the 
document to the witness and questioning him ‘directly upon that 
point. That,no doubt, is the correct method of proving the 
document. In an earlier case Neel Kanto Pandit v, Jaggo Bandhu 
Ghose (1), the execution of the document is said to have been 
proved in this manner. “It appears that in this case the evidence 
which was given in:support of the document upon which the de- 
fendant’s case depends was that of a Qazi before whom the 
vendor came and admitted the deed to be his and caused it 
to be registered bringing witnesses to his execution thereof ; and 
in fact’ going pretty much through the same forms as are 
now-in force under the Registration Act upon that evidence 
the lower appellate court very naturally came to the con- 
clusion that the. deed was proved, and the only question 
we have to consider is whether the court was precluded from 


“doing so by section 67 of the Evidence Act. Now it is con- 


tended that the section renders it necessary that direct evidence of 
tite hand-writing of the person who is alleged to have executed 
the deed must be given by some person who saw the signature 
affixed, But that is not expressly stated in the section and it 
does not appear te me that that was the intention of the legisla- 
ture, It seems to me that that section merely states with reference 
to deeds what is the universal rule in all cases that the person who 
makes the allegation must prove it. It lays down no new rule whata 
ever as to the kind of proof which must be given.” It may be that 
the plaintiff's pleader was misled by this ruling or by the practice 
prevailing in the court of first instance and the document was 
7 a (1) 12B. D R, Appy 18 
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not placed in the hands of the witness. In ʻa case like this the 
presiding officer of the court ought to have himself directed 
this to be done. In the case of Bakshi Ram v. Liladhar (1), a 
Division Bench of this Court under somewhat similar. circum: 
stances considered it desirable to send the case back to give the 
plaintiff an opportunity of formally proving, the document, 
Their Lordships of the Privy Council in the case of Babu Ganga 
Prasad v. Bab Inderjit Singh (2), adopted a somewhat similar. 
course, I think that-in this case the ends of justice-require that 
the plaintiff. should be given another opportunity ‘of formally: 
proving the document. The case has. not. been : properly 
tried in either of, the courts below. I set aside the decree 
of the court below and- remand. _the ‚case. to the. court of 
first instance through the District. Judge of Agra under . Order 
41, Rule 23. and. direct that court, to restore the- suit “to its- 
file. of pending cases and after recording..,such evidence: aš, 
the parties may adduce, relevant to the issues before him, to: 
dispose of the case in, accordance with law. As the defect in. 
the proof of the „document in this case was mainly. due to the’ 
fault of the plaintiff. or his legal adviser I. direct that :costs . 
incurred in this Court and in the lower, appellate court by the: 
appellant shall be borne by him. The costs in the: nrsticourt: 
shall be costs in the cause, l l PRIE A 
oa s Madea Beaded: Nie 
sts: : Causé remanded. ` 


Q) [1914] 13 A, L.-J. B., 87 (2) '[1875] 98 W; R, 390° °” 2 \ 
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BALDEO PRASAD AND ANOTHER (P/la:ntif’s) Orvin 

versus l 1914 
“THE COLLECTOR OF PILIBHIT (Defendant) Juy, 8, 11 
Cowrt of ‘ards Aci (III of 1899, U. P.) section 48—Notica to sue duly givon—dAmend- ea: J. 
meni—No change in cause of action—Fresh notioo, TUDBALL, J. 


‘Notice was given to the Collector as manager of the Court of Wards that 
a suit will be brought on a promissory note dated 1969 executed by a Ward 
named Pokhar Singh. When the suit was brought the defence was that the 
` -note was executed after the estate was taken over by the Court of -Wards, 
i The plaintif, thereupon, applied for amendment of the plaint 50 as to onable 
them to fall back upon a previous promissory note of .907. The appli- 
eation was granted.: Hold that the cause of action as set forth in the 
amendment was sufficiently stated in the notice and the amendment Was 
properly allowed and a fresh notice under section 48 of the Court of Wards 
-Aot was not necessary. Mo Inerny Y. Satrelaty of State for India, I. L, R., 
38 Cal., 797; referred to. 


“The object of section 48 is to give the Collector time to sonsidex the 
` , nature of the claim against the Ward in order that a defence, if necessary, t. 
might be raised. 


SECOND APPEAL from a decree of H. Nelson Wright Esq., 


District Judge of Bareilly, | reversing a decree of Babu Aghore 
Nath Mukerji, Officiating Subordinate Judge. 


The plaintiffs instituted the present suit against the defendant, 
the Collector of Pilibhit, as manager of the estate of Kunwar 
Pokhar :Singh, a ward of the Court of Wards. The plaintiffs in 
para 2 of their plaint dated 18th September, stated their cause of 
action as follows :— 

For a long time there were money dealings between the shop 
of the plaintiffs afd Kunwar Pohkar Singh, caste Thakur, resident 
of mauza Ghungchai. Accordingly, the said Kunwar Pohkar Singh, 
having adjusted Qis account under the former promissory note 
dated 15th November 1907 executed a promissory note on the 
goth November 1909. 

. The plaintiffs duly sent a notice of their claim with full parti: 


enlars: ‘to the said Collector. i Z 
#6... 994 of 1918p 
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The defendant by his written statement dated the 11th Janu- 
ary 1912 admitted the execution of the promissory note dated 
20th November 1911, but alleged that the estate having been 
taken under the charge of the Court of Wards on the 28th October 
1909, the promissory note was under section 34 of the Court of 
Wards Act void and illegal and the plaintiffs had no cause of 


action. Thereupon, the plaintiffs applied for amendment of the 


plaint so as to base their suit on the former promissory note dated 
15th November 1907 executed by Pokhar Singh in their favour, 
and which had been renewed subsequently by the later promissory 
note dated 2oth November 1909. The defendant objected to the 
amendment,inzer alta on the ground that the said amendment 
constituted a new cause of action and would violate the spirit of 
section 48 of the Court of Wards Act, 


. © The Subordinate Judge, however, allowed tae’ application and 
the plaint was amended accordingly. The defendant, subsequent- 
‘ly filed an additional written statement and raised two further 
pleas, that (1) the suit was barred by limitation, (2) the plaintiff, 
not having complied with the provisions of the Court of Wards 
Act was not entitled to interest. No plea as to the insufficiency 
of notice was taken in the pleadings or during the trial. 


The court of firstinstance held that though the promissory 
note dated 2oth November 1909 was as a contract void and 
` illegal under section 34 of the Court of Wards Act, 1899, having 
been executed after the estate had been taken under the charge 


of the Court of Wards, but it operated as a good acknowledgment’ 


under section: 19 of: the Limitation Act and saved limitation ; 
and so the suit was decreed. ' Danis 

On appeal by the defendant the District Judge agreed. with 
the court of first instance in the view that section 34 of the Court of 
Wards Act, 1899 “did not debar the ward from ‘making _an ack- 
nowledgment of a debt which was still alive when the.acknows 
ledgment was made.” He was, however, of, opinion’ that ‘the 
amendment in the plaint introduced a new cause of action, and 
should not have been allowed ; and the plaintiffs were not érititled 
to get a decree on an amended cause of-action of which statutory 
notice had not been given to the defendant. He, therefore, revers- 
ed the decree and dismissed the suit, ` 


AAR: 


VOL. X17) HIGH COURT "1721 


Plaintiffs appealed. 2° ©! : R ne Se Civiu 


= 


` Kailas Nath Kaiju (for T g Bahadur oe with whom Satish 1914 


_—— 


Chandra Banerji) for the appellants, urged that notice under sec- = Batpro 


P 
tion 48 of the Court of Wards Act, 1899, had been given, and ie j 
the suit had been instituted in persuance of that notice, a Peb 


A. E. Ryves, for the respondent, contended that the promissory 
note dated 20th November 1909, was absolutely void and illegal 
and could not operate as an acknowledgment. Sec. 34 of the 
Court of Wards’ Act, 1899, rendered the ward incompetent to 
enter into any: contract or make‘ any. such acknowledgment which 
would practically have the-samé effect. 


‘[RICHARDS, C. J.— Section’ 34 must be construed strictly, and it 3 
does not apply to acknowledgments by the ward of a preexisting 
liability at all.] 

. The plaintiffs should not have been: allowed to amend their 
plaint. The amendment introduced a new cause of. action: altoge- 
ther. The suit in the first instance was based entirely on the 
promissory note of 20th November 1909. No notice ds required 
by section 48 was given of the new cause of action to the Court ES 
of Wards. The rule as't compliance with the’ requirements re- > 
garding statutory notice is very strict. Hé cited 

Mo Inerny Y The Scoretary of State for India, [1911] L L. R. 88 Cal., 797. 


Kailas Nath. Katju, in reply on the question of amendment 
submitted that the amendment of the plaint had been rightly 
allowed. The later promissory note being unenforcible the 

r Plaintiff ` was entitled in the same suit to fall back upon the earlier 
promissqry note. and the original consideration, 


In the first ‘place, I submit, the plaintiff was entitled, ‘as laid 
down i ina series of rulings of this Court, to fall back upon the 
original consideration, without any. amendment of the plaint 
whatever. In: the next place the notice’ given to the Court of 
Wards was wide enough to cover the case now.set up. by.the 
plaintiff. The notice is word for word the same as the plaint, 
and the notice. clearly mentions that the promissory note of 
‘20th: ‘November 1909 was founded on an earlier promissory note, 
and.: ‘repiesented ‘former ‘money dealings between the plaintiffs E 
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a and the notice was required so that thé Gourt. 'of'- Wards 
VIL 

o may have information as to the nature of the syit going to be 
1914 filed against them. . The phrase “Cause of action ” in section 


ae 48 should not be narrowly construed. _ ne 


ConLEoroR The Secretary of State for India in Cowncil v. Perumal Pillai; [1900] T. Li 
oy PILIBHIT = -&R, 24 Mad., 279.. - Doo Oor 

+ Jehangir Mr, Ourseiji- v. The Secretary of State for India in etna [1902] 

„I L. R, 27 Bom., 189 at.205, °. . Fintan, Pate 


t: 


Boloram Chowdhary v. Administrator General, [1904] 8 ©. W; Na 913. " 


‘Further the plea as to insufficiency of notice was not raised 
in the court of first instance at all nor was any issue framed on 
the point, - The defendant-must be deemed to; have waived: the 
plea of insufficiency of notice , „and was estopped from urging it 
for the first time in the lower appellate court. E : 


Manindra Chandra Nardi v. Secretary of State tor India, [907] I. L. R., 34 
Càl., 257 at pp. 279-782, : . E 
Bhola Nath Ray v, ‘The Secretary of State, [1912] 17 0. W. Ni 64: -` 
- Thetjudgment of the Court was delivered by 


RieMards, 0.J. RICHARDS, C. J.—This appeal arises out of a ‘suit in which 
the plaintiff claimed to. recover the sum -of Rs, 1990-2-0, : As 
originally framed this sum was said to be the amount ofa 
promissory note, dated the 2oth of November 1909. together ! 
with interest thereon. The maker of the promissory .note was 
one Pokhar ‘Singh. The Collector of Pilibhit was sued as manager 
ofithe estate of Pokhar Singh in- charge of the Court of Wards) 
The defence was that the promissory note was made after she y 
estate had been taken? over by the Court of Wards. *On this 
defence being raised the plaintiffs applied for an amendment t 
oftheir plaint; so as to enable them to fall back on a previous 
promissory note, dated the 15th of November 1907." The court’ 
of first instance allowed'the amendment and, decreed the plaintiff's 


suit. The amendment as-made was, to say the Teast orati in- 4 
artistic. E i l i og 


` The defendant objected to the amendment andi in his memoran-. } | 
dum ’of appeal a ground was taken that the amend 


ment ought- 
. not to lave been allowed, The lower appellate court considered 


vou, xit : “aida cote iia 
that. the amendment ought not ‘to’ have: been allowed and dis- 
missed the plaintiff's suit. Hence the appeal. a 


‘Before the institution of the suit the plaintiff served a notice 


on the Court of Wards in order to comply with the provisions 
of section 48° of the Court of* Wards ‘Act which provides that 
t no suit relating to the person or property of any ward shall 
be instituted: ‘until after the expiration of two months after 
notice in writing has been delivered, stating the name and place 
‘of abode, the ‘cause of action, and the relief which he claims.” 
The form th&t the notice took was a copy of the intended 
plaint. In our opinion if the amendment which was made by 
the court, of first instance is allowed to stand, the plaintiff's claim 
cannot! _be'dismissed on the ground that the’ provisions of section 
48 were not complied with. ` The nofice required by- section 48 
was in fact served, as proyided by the section, and the suit is the 
same’ suit notwithstanding that” a ‘substantial’ change has been 
made as the result of the amendment. : 


-The ‘defendant,. however, contends that the amend ment ought 
never to have been allowed and that he was entitled in the lower 
appellate court to challenge the, propriety of the amendment 
ynder the provisions of section 105 of the Code of Civil Procedure. 
There i is one reason and one reason only, why the amendment 
should not: have been ‘made subject, of | course, to “such terms as 
the court should think. just. The reason. would be that .the 

j amendment allowed. the introduction ‘of a new ‘cause of action, 

} and- the defendant was entitled under section 48 of the Court 
af Wards | Act to two- monthly notice. in writing before a suit 
on, foot - of the new cause of action was instituted (See Me 
Inarny v. T he Secretary of State for India @). 


Two questions arise first. whether the’ amendment ought to 
have. been. allowed, and secondly whether the notice which the 
plaintiffs delivered was a sufficient notice of the suit as set forth 
in. the amended plaint. We ‘think that if the effect of the. aménd“ 
ment was to introduce a new “cause of action” which was not" 
stated in the notice, then the amendment should not have been 


allowed becatise ‘the’ defendant” would not: have: received the.two - 
inorith’s notice ‘to which he Was entitled: under the: ‘provisions . 
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„of section 48. If, on the other hand, the cause of action,as set 
forth in the amended „plaint was sufficiently stated, in the notiçe 
which the plaintiffs served, then we think thatthe amendment 
was properly allowed. 


We now proceed to deal with the case upan the inple 
which we have mentioned above. .We have already stated that 
the notice which the plaintiffs delivered consisted of a:copy of 
their plaint before the amendment. In this plaint the name and 
abode of the intending plaintiffs were set forth, So was the 
relief which they claimed. In paragraph 2 the following state- 
‘ment was made “for a long time there were money dealings 
between the shop of the plaintiffs and Kunwar Pokhar Singh. 
‘Accordingly on the 20th of November 1909, the said Pokhar Singh 
having adjusted his accounts under former promissory note 
executed on ne 15th November 1907, executed the promissory 
note sued on.” Now suppose that the plaintiffs after having deli- 
vered to the defendant a copy of this plaint as the compliance with 
section 48 of the Court of Wards Act, and suppose that prior 
to the filing of the plaint they had come to the conclusioh ‘that 
they ‘could not suéceed on the basis of the promissory note of 
the 20th of November 1909, and that they themselves had altered 
their plaint by alleging that they sued on the note of the 15th 
of November 1907, using the note of the 2oth November 1909 
as ah acknowledgment. Supposing further that after tHe’ filing 
of their plaint the defendant had pleaded’ that section "48 of the 
Court of Wards Act had not been complied with on the ground 
that the “ cause of action” had ‘not ‘been stated as provided by 
section. 48. On the assumptions- which we have made, woukl 
such a defence have succeeded ? If it would then we think the 
amendment ought not to have been allowed and that'thé plain- 
tiff's suit was rightly dismissed by: ‘the lower appellate court. : 


But on the other hand ‘it is necessary to see whether or not 
the plaint which the plaintiff. delivered as a notice under section 
48 sufficiently states the “ cause. of, action” as) set forth i in the 
amended plaint. best , 

The: éxpression “cause of action, 2 bas been defined to ste every. 
fact which.it would be necessary for the plaintiff to prove, if travers-, 
ed, to support his right tethe judgment of this Court. In paragraph 


a 
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2 ‘the unamended plaint the plaintiffs set forth that there had 
be. \for a long time money dealings that the account had been 
adjusted and a former promissory note given, and that on the 
20th of November 1909, another promissory note had been given, 
Bearing in mind that the object of section 48 was to give the 
Collector time to consider the nature of claim against the ward 
in order that the manager might ‘investigate the matter and 
if necessary meet the claim without incurring needless costs, we 


find it-impossible to hold that the “notice” delivered by the 


plaintiff in the present case was not a sufficient statement of 
„the “cause of action” as set forth in the amended plaint. It 
gave all the information necessary to enable the Collector to 
investigate the claim and two promissory notes are practically 
all the plaintiffs need have proved. If we are correct in this 
‘then the amendment was properly made and the plaintiff's suit 
ought not to have been dismissed on the ground that the amend- 
ment was improper. It is clear that the plaintiff is not entitled 
to interest upon. the entire amount of the second promissory 
note, This document can now only be used as an acknowledg- 
ment of the previous debt. We have gone into the account and 
we find that the sum which the plaintiff is entitled to is the sum 
of Rs.: 1810, for principal. and interest upto the date of the suit, 
From the date of the suit until payment he will get 6 per cent 
simple interest on this amount. Inasmuch as in all probability 
all the litigation was caused by the plaintiffs in the first instance 
entering into a contract with Pokhar Singh after the estate 
had been taken over and bearing in mind also that in order to 
Sustain the. suit it was’, necessary that the. plaint should be 
amended We; think, that the parties -should pay their own 
costs in all courts. We accordingly grant a. plaintiff a decree 
for the sum of ,Rs. 1810, -principal and interest upto the date 
of the suit... „Erom, the, date. of the. institution of the suit until 
payment he wili ‘receive interest at the rate of 6 per, cent oper 
annum on the sum of Rs, 1816, until payment, 
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Land Revenue dei {U1 of 1991),-sedtion 833- (k) Plots wrongly ‘entered in iei 
, Mistake not kyown—Swit instituted on discovery of mislake—Estoppel. te 


. “Ta a perfect partition of a village.two Mahals.D,and G were frenare aiid 


`" Dwag assigned to plaintiffs, „Certain plots which Wore subsequently nyumber- 


‘ed ag 981 belonging to ‘Mahal D and 797 belonging to Mahal G, were “markod. 


t iri- the: Map in thé right places: but ‘by some mistaké in the Khasra kG was 


` -Shown 88 being in:D and ‘9ST in G. < The partied were not aware of -the 


mistake. , The- plaintiff ‘afterwards obtained a‘ proprietary right to;à part 


_ of Maha) G, Ra co-sharer in, the Mahal applied for partition - of Mahal G 


and made, the plaintiff a party. - The. Revenue Court, made a division of 


” thé'Mahal on the basis of the entries in the Khasra ‘and assigned 981'to 


“the déféhdant. phe! defendant: ‘took ‘proceedings ‘against ‘the tenants fot 


` 


+ 
My 


[9007.4 A. W.N., 11, referred to. ` 


981 whereupon .the mistake “was ‘disaévered, ‘The plaintif: thereupon 


. brought.the present quit for declatation that No. 9817 belonged to'ihis Mahal 
_ and that the Proceedings , instituted. by R did not effect his „Tights. , Heid 


that op the Application, of B the Revenue Court, had, no Jurisdiction 


to partition’ any’ property ‘situate in the Mahal’ other than the ‘one for the 
re wie partition’ öf which’ art application was made. It had, therefore, no ` júris» 


diction 4o -divide ,the-property. situate in -Mahal D ‘and, the present . suit 


Was not barred. -by, Section | 233, a(k) . of the Land Revenue Act. “Tirbeni 


Sahai ¥. Gokul Prasad, 8 A L. J B., 24, Kishan Prasad Y. Karhar ee 


i 


~ Held’also that the ‘plaintiff: was not ot estopped from oe up: hn s right in 


: the‘present case. est baw ee 


SECOND APPEAL from’a détreé of A: Sabonädiere Esq; District 


Judg e “of Aligarh, l reversing a'décree of Maulvi: Saiyid: Muhainmad 
Shati, Munsif of Koil. ee ae RU OOS A nae 2 tars 


' 


Cidin for’ recovery ‘of possession’ Bo e . 
“The court of first instance ‘decreed’ ‘the claim ï ‘in part,” 

‘ ‘The lower appellate court É sovarsed tl the decree, = e : 2 f Led 
Plaintiff appealed. = p5. ‘ ENES 


së a ae s te ` 


-x 


Sära? Chandra Chaudhri, for the appellant, 


Shiam Krishna Dar, for the respondent, 
The following judgment was delivered by 
#4, A. No. 816 of 1913. 
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- CL SUNDARLAL, J. This appeal ‘arises’ under. the. following Gir. Crin 
cumstances. . The parties to-this suit were co-sharers of a village 
named Bhankra» ‘In 1898, the village was partitioned and divided: =a, 
into several mahals. ` One of-these mahals. was assigned to Thakur Swar’ 
Dharam Singh, the plaintiff ‘appellant, and was named after him: Rast DiAL 
Another, mahal ‘known as mahal Kalan ghair Kkhwahindgan was SINGe 
formed of the property owned by persons who had not applied for Sufdarlat, J: 
partition. ‘In. this, mahal the defendant was a co-sharer, In mahal 
Dharam Singh a plot of land No, '337 with an -area of two bighas 
7 biswas' was assigned:-to- the plaintiff and he held that land as 
part of-his mahal. Inthe other mahal there were two ‘plots of 
land -Nos. 336 and .417, thé area of which was also 2 bighas 7 
biswas, which formed-part of a road, and- one of them at least, 
No. 336 was‘ shown: as the-property of the-defendant, In 1900 a 
settlement ofthe ‘village took. ‘place, Plot No, 337 in mahal 
Dharam Singh -was-given a new number, which if correctly stated 
was:981 and Nos, 336- and 4t7in mahal Kalan Ghair Khwah- 
indgan received another: number which: if ‘correctly Stated was 
799." Phé'map of the‘villdge'showing the ‘imabals was "i 
prepared and ‘in that ‘map‘old No. 337 ‘was shown a3 in ‘mahal 
Dharatn Singh’add Noś, 336 and ‘417 as being in mahal Kalan 
Ghair: Khwahindgan.~ But by some mistaké'in the Rhasta’ which 
liad beer prepared’at the-settlemnent às against ‘No: 337 the, ‘cor: 
responding ‘number'shown’ was' 797 ‘instead ‘of 981. A similar mis- 


sas aay 
as correctly 


"336 and 417, 
as 797 it wag 
mistake and it 
ettlement till it 
The plaintiff con: e 
tinued tobe in-actual possession of the old: No. 337’and the defen- f 
dants of.the-numbers assigned to them inspite of the mistake or 
A t i 2 


the records... . o.a : . 

«<: It appears that the plaintiff obtained a mortgage of the in- 
terest of. some of*the'co-sharers‘in mahal Kalan Ghair Khwahind: 
gan cand, either -by sale or. foreclosure, “the court below is not 
cledr hy. which: (procedure), he later’ on became full owner of 
the share, mortgaged to him. The plaintiff thus: becamé. a co- 
sharer.in mahal Kalan Ghair Khwahindgan also. ‘In: 1907 Mus: ° 
ammat.-Ram Piari, a co-sharer in maha? Kalan Ghair Khwahind: 


IAM Drar 
` Bman 


indar ar Lah., 
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gan applied for partition of her share in the ‘said. mahal.’. To 
this proceeding the plaintiff as a co-sharer of that mahal was 
a necessary party and was impleaded as such., ,On the said: appli- 
cation for partition the Revenue Court proceeded to sub-divide this 
mahal. Ram Piari got her own mahal divided out and the non: 
applicants had a mahal assigned to themselves. In these partition 
proceedings, by reason of the mistake of the entry, which I have 
mentioned above the plot shown as No, 981 ż ¢, the ‘old No. 337 
which belonged to mahal Thakur Dharam Singh was by. mistake 
treated as belonging to the old mahal Kalan Ghair Khwahindgan, 
It was in that partition assigned to the lot of the’ defendant. No 
one seems to have been aware of the mistake nor, did the révenne 
officers discover it, It was only recently when, defendant took 
proceedings against the tenant in possession of old No. 337 that 
the mistake was discovered. The plaintiff has now instituted this 
suit to obtain a declaration that old No. 337 the corresponding 
number of which is 981 is part and.parcel of this mahal Thakur 
Dharam Singh and that the proceedings i in the partition i in which, 
No. 981 had been deemed to be a part of Kalan Ghair Khwah~ 
indgan did not affect the plaintiff's right to the said land. 
The facts themselves are undisputed, There is no doubt that 
.No.. 337, the present number of which is 981, is part and parcel 
of mahal Dharam Singh and that it never was part of the other 
mahal. The question, however, is whether by reason of its being. 
erroneously treated as part of the other mahal and allotted in, 
partition to the defendant, the plaintiff is now peas from 
asserting his rights thereto.. : 
Under the Land Revenue Act in force in these provinces: thes 
Revenue Courts: are given exclusive jurisdiction to. parfition: 
mahal. In respect of each mahal separate proceedings for partis; 
tion have to be instituted. If parties are co-sharerg-" in . morg, 
mahals than one it is not necessary for them ‘to bring all the 
mahals into court for partition. The proceedings for partition, 
therefore initiated by Ram Piari were proceedings: for, thé. parti»: 
tion of mahal Kalan Ghair Khwahindgan, On that application the, 
Revenue Court had no jurisdiction'to partition any other ‘mahal: 
or to téuch the land which did not .form part of the: mahal ifi 
respėct of. which the application- was made. Under section” 107’ 
of the said Act an application for ‘partition must be: accompaniéd’ 


o 


an S 


i 


/ 


: 
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by a. certified copy of the annual register of proprietors of the 
mahal sought to be partitioned. That copy would only show the 
shares in:the said mahal owned by each proprietor. It would 
not show in detail the various numbers of the fields which go to 
make up the shares, Under section 110 the Collector is required 
to issue notices to all recorded co-sharers of the mahal who have 
not joined in the application and under section 111 any such 
recorded co-sharer of the mahal may raise any objection that 
he may have to the partition of the mahal. Such objection must 
‘be filed on os before the date fixed in the proclamation for filing 
such objections. If in the objection so filed a question of pro- 
prietary title arises the question may be disposed of in the 
manner provided by section 112. It will thus be clear that the 
„entire proceedings in partition are confined to the mahal. of the 
applicants. Under this act it is not possible to deal in the same 
application with lands appertaining to another mahal. Now in 
this case it was perhaps not possible to raise any question as to 
the mistake in the numbers which has led to the present difficulty 
as neither party seems to have been aware of it. In the applica- 
tion for partition this number was presumably not shown as 
part of Ram Piari’s mahal and it is only later on, when the details 
of the partition were settled, that any question could possibly 
arise. Ifthe mistake was not discovered before the date fixed 
in the proclamation it could not be made the subject of enquiry 
under sections III and 112 of the Land Revenue Act. The 
question then is, is the plaintiff now precluded either by the 
provisions of section 233 (k) or for any other reason from 
‘Betting the numbers corrected? The courts below have held 
that “section 233 (k) does not apply to this case. But the 


. lower appellate court has held that -by reason of the plaintiff 

not coming forward to disclose this mistake in the course of the 
f partition proceedings, he is now estopped from showing it and from 
. taining what.he is entitled to. 


`, Mr. Dar, on* behalf of the respondent, has supported the 
ecree. of the court below on two grounds. In the first place he 
as urged that the suit is barred By section 233 .(k) of the Land 
xevenue, Act and has relied .upon the case of Lachman” Das v. 
:ı Hanuman Prasad (1), In that case the plaintiff was a cọ- -sharer 
i (1) [1910] 7 A. L. J.°R., 1156. 
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in the mahal which was being partitioned. He did ‘not. put ina 
claim in the partition case within the time fixed by,section 112 
of the Land Revenue Act to kata No. 34 of which he claimed to 
be the proprietor. The proceedings in that case were proceedings 
for the partition of the mahal in which this man was a co-sharer 
and of the lands which were admittedly in that mahal; The 
court in that case held that being a co-sharer in the mahal’ it was 
his duty to bring forward his claim to the lands at the partition 
of that mahal-in the course of those proceedings and as he had 
not done so he was not competent to re-open the partition by a 
suit in the Revenue Court. The‘court carrying on the partition 
had full jurisdiction to partition kata No. 34 as it was admittedly 
part and parcel of that mahal. 
The other case rélied upon is the case of 7i ‘beni Sahai v. 
- Gokul Prasad (1). There again the partition related to a mahal, 
of which one of the pattis was claimed by the plaintiff. The land 
which was the subject of the partition appertained to: ‘the mahal. 
In this case it is common ground that the land in suit was not 
- part and parcel of mahal Kalan Ghair Khwahindgan. The Revenue 
Court, therefore, had no jurisdiction to deal with it in the parti- 
tion of that mahal. The case more in point is the case of Kishen 
` Prasad vw, Karkar Muli), It has been urged that the plaintiff was 
a party to the partition proceedings in this case, He was no 
doubt a party in his position as a co-sharer of mahal Kalan Ghair 


Khwahindgan, It wasin that character alone that he was im- , 


pleaded in those proceedings. It is urged that he ought to have 
pointed out the mistake by showing the corresponding numbers, 
The answer to the objection is that neither party had discovered 
the mistake at that time, - It is hard indeed to blame the plaintiff 
for not pointing out a mistake which it was equally the duty of 
the defendant to point out himself. He ought to have come for- 
ward when No, 981 was being allotted to himand to have told 
the revenue officer that that land was no part of that mahal and 
to have got in exchange therefor some other land in that mahal, 
I do not see ‘on what principle, by reason of a mistake. like this 
the plaintiff can be precluded from retaining what admittedly be- 
‘longs to him, The court of first instance rightly held that section 


(1) [1911] 8A. LJ. Ra 244. (2) [1900] A. W. N. for 1900 page 11, 


awe 


{ 
. 


VOL. XIf} HIGH COURT 4181 


233 (k) did not bar the suit. The plaintiff is not seeking to 
re-open the partition of mahal Kalan Ghair Khwahindgan. He 
only seeks to point out that this land is not part of that mahal 
but is part.of mahal Dharam Singh of which he is the owner and 
for that purpose his position did not differ from that of an utter 
stranger who has no share in mahal Kalan Ghair Khwahindgan. 

_The second ground relied upon by Mr. Dar is that the plaintiff 
is estopped. I do not see on what principle the plaintiff can be 
estopped. He made no representation that his old No. 337 was 
part of maha] Kalan Ghair Khwahindgan. If anybody did make 
any representation it was probably the clerk who prepared the 
khasra, He misled both parties and I do not see how the plain- 
tiff can be held responsible for his acts, The reason assigned 
by the court below for refusing the plaintiff the decree asked for 
by him is that in the proceedings in 1907 he did not disclose-this 
mistake. His claim is within limitation and his rights were 
subsisting rights on the date of the partition of 1907. Agreeing, 
therefore, with the court of first instance, I set aside the decree 


„of the lower appellate court and restore that of the court of first: 


instance with costs, 
Appeal decreed. 


RAM CHARAN LAL (Plaintiff) | 
versus 


KARIMUNNISSA BIBI AND ANOTHER (Defendants)? 
Agra Tenancy dot (II of 1901), section 95—Proceedings under—Rent noither flaed nor 
agreed upon— Efect of. 
In proceedings under section 95 of tho Tenaney Aot the court has no power 
to fix the amount of rent where no rent had been fixed or agreed upon. 
e The section only empowers the court to ascertain what the amount of rent 
payable was. 


SECOND APPEAL from a decree of H. E, Holme Esq., District 
Judge of Allahabad, confirming a decree of Maulvi Abdul Rashid 
Khan, Assistant? Collector, First Class. 

` Claim for declaration of rent and nature of tenancy. 
- The court of first instance dismissed the claim. 

The lower appellate court confirmed the decree. 

Plaintiff appealed. 

Satish Chandra Banerji, for the appellant. 

Tej Bahadur Sapru, for the respondent. 

The judgment of the Court was delivered by 

* 5, A. No. 823 of 1912. 
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RICHARDS, C, J.—This history of this unfortunate case is told 
in the judgment of the lower appellate court. The litigation 
which was really of a very simple nature commenced in the year 
1906. After various vicissitudes it came before Mr. Holme, 
District Judge of Allahabad. He‘decided in his judgment all the 
questions between the parties, and all-that can be taken exception 
to is the last line of his decree dated the 30th of March 1912. The 
proceedings originally were brought. under section 95 of the 
Tenancy Act which provides that at any time during the continu- 
ance of a tenancy either the Jand-holder.or the tenant may sue for 
a declaration as toany of the matters therein set fofth, class (d) 
“ the. rent payable in respect of the holding and whether payable 
in cash or kind.” 

The learned District Judge was unable to say what the rent 
payable'in respect of certain lands was, because no rent had ever, 
in fact, been fixed éither by agreement of the parties or by the 
court. It seems to us quite clear that it was never intended that 
the court in proceedings under section 95 was to fix the amount 
of rent. Under section 95 it was intended that the ‘court should 
ascertain what in fact-was the rent payable, that is to say, if there 
was a dispute between the land-holder and tenant as to what the 
amount was, it would be the duty of the court to say which side 
was right, but it was not intended that the court should receive 
evidence and consider circumstances where no rent had ever been 
agreed upon or fixed by the parties. It is quite clear from the 
judgment of the learned District Judge that he never intended to 
make a declaration that no rent was ever to be payable for the 
land. It is quite clear that rent must be paid after it has been 
fixed either by agreement between the parties or through the court., 
We are quite sure that if an application had been made to the 
learned .District Judge, he would have made his decree quite -clear 
on this point. In order to avoid any future confusion, we direct 
that the decree of the court below shall be modified so as to read 
as a declaration that no rent had heretofore been paid or fixed 
in respect of the said lands in lieu of the words “that no rent is 
payable in respect of the said lands.” : 

As in our opinion the amendment could have. been obtained 
without an appeal, we direct that each party do pay their own 
costs in*this appeal. 

We modify the decree of the court below as indicated above. 

Decree modified, 
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DEO CHAND (Plaintif) Civu, 


versus 1914 ` 
`- PEARAY AND OTHERS (Defendants).* duly, 14 


Registration Act (III of 1877), section 17—Usufructuaty mortgage--Mortgagees put CHamine, J. 
in possession without registered document, 


A simple mprtgage was made in favour of the plaintiff in 1874 of a house 
and:certain groves In 1877 the mortgagors entered into an arrangement 
with the mortgagees by which the groves only were transferred to the latter 
who were to remain in possession and realise profits in lieu of interest. 
Petitions were presented to the Revenue Cour embodying this arrangement 
and the mortgagees were put in possession. Held that the proceedings of 
1877 not having been registered didnot create a usufructuary mortgage but 
operated as an arrangement for payment of interest and the mortgagee s 
could sue for sale upon the mortgage of 1874. 

SECOND ÅPPFAL from a decree of Babu Jotindro Mohan Bose, 
Additional Subordinate Judge of Mainpuri, reversing a decree of 
Munshi Maheshwar Prasad, Munsif. 


Claim for recovery of mortgage money. 
The court of first instance decreed the claim. 


The lower appellate court reversed thie decree, 


S Plaintiff appealed. 
` Jogendro Nath Mukerji, for the appellant. 
f Tej Bahadur Sapru, for the respondents. 
° The following judgment was delivered by 


‘CHAMIER, J.—In November 1874 the predecessors-in-title of Chamier, J. 
the respondents made a simple mortgage of three groves and a 
house in favour ofa joint family of which the appellant is now sole 
survivor. In November 1877 there was due upon the mortgage a è 
sum of Rs. 571. One of the mortgagors then sold one of the groves 
to the mortgagees for Rs, 130, and on the same date the mortgagors 
and mortgagees appeared before a ‘Revenue Court and presented’ 
petitions setting out that it had been arranged that the mort- 
gagees spews be placed in possession of the other two groves for 

#9., A, No, 1144 of 1913. 
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ten years and receive the profit thereof in lieu of interest upon 
Rs 441 the amount then remaining due, and that if within one year 
after the expiry of the ten years the mortgagors fatled to redeem 
the property the mortgagees should be entitled to foreclose in lieu 
of the sum of Rs. 441 (bazarie arsi hasa batbat Kamil bad mead kara 
ewe). Possession was delivered to the mortgagees accordingly 
and they have remained in possession ever since. The present suit 
is for recovery of Rs. 441, by sale of the two groves on the basis of 
the original simple mortgage. j 


The first court decreed the claim holding that the petitions of 
1877 and the delivery of possession effected in pursuance thereof 
were not intended to supersede the simple mortgage but were 
merely intended to provide for the payment of the interest. 


On appeal the Subordinate Judge held that the original mort- 
gage had been superseded by the proceedings taken in 1877, which 
amounted to an usufructuary mortgage of the two groves, or rather 
of the trees in the groves, and, therefore, no suit could’be mantain- 
ed upon the original mortgage. In my opinion it is clear that the 
proceedings of 1877, were intended to supersede the simple mort- 
gage. In the first place it was obviously intended that.the house 
should thenceforth be released from the mortgage, next the 
passage quoted above from the petitions shews that the parties 
intended that in the event of the mortgagors failing to redeem 
the mortgagees might claim foreclosure on the basis of the petitions, 


and lastly on any construction of the petitions the right to sue on, 


the simple mortgage was suspended for a time at all events. 


The Transfer of Property Act had not, been passed when tke 
proceedings of 1877, were taken but the Registration Act ôf 1871, 
was in force and the question arises whether the petitions which 
were intended to effect the usufructuary mortgage ought to have 
been registered. 


` For the reasons which I gave in S. A. No. 894 of 1913, I am.of. 


opinion that they ought to have been registered and cannot be 
held to have effected an usufructuary mortgage if the property 
mortgaged was immoveable property within the meaning of the 
Registration Act and the value of the interest created exceeded 
Rs. 100. . 


Oe 
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The Subordinate Judge held that the parties intended to mort- 
gage the trees only and not the land on which they stood. If this 
view is correct a question would arise whether the nim, mahua and 
mango trees could be regarded as standing timber but in my 
opinion the intention was to mortgage the rights and interests of 
the mortgagors as grove-holders. The mortgagees were to take 
possession of the land’ and enjoy the income of the groves as 
grove-holders. According to the decision of RICHARDS, C. J., and 
BaNERJI, J. in S. A. No. 207 of 1913 what was mortgaged was 
immoveable property and not merely rights in standing timber, 
even if all the trees in the groves could be regarded as timber 
trees, The interest intended to be created admittedly exceeded 
Rs, 100, in value. For these reasons I-hold that the proceedings 
of 1877 did not operate to create an usufructuary mortgage of the 
groves, and consequently took effect only as an arrangement for 
the payment of the interest. The result is that the appellant is 
entitled to sue as he did upon the original simple mortgage. 

I allow the appeal reverse the decision of the lower appellate 
court and remand the case to that court to be restored to the 
pending file and disposed of on the merits according to law. Costs 
of this appeal to be costs in the cause. 


Appeal decreed. Cause remanded, 
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GOBIND SAHAI AND ANOTHER 
VErsus - 


KING-EMPEROR.* l 
Criminal Procedure Code (Act F of' 1898), section 626—Transter — Proceedings undor 


._Seotion 107—Disirict Magisirate’s power ta send them to. Second Class Magis- 


trate, . . 
The District Magiatrate is not competent to transfer a base under gection 
107 of the Code of Criminal Procedure to a Magistrate ‘of. the second class 
who has no jurisdiction to hear the oase., RRTM v. AN I, L, R., 
‘24 All, 151, distinguished. - $ 
CRIMINAL REVISION from an order of J. R. Pearson. Baa, 


District Magistrate of Meerut. 
G. P. Boys, for the applicant. . a aS 
R. Malcomson (Assistant Government Advocate), fôr the Crown. 
The following judgment was delivered by | 


' CHAMIER, J.—This is an application for revision of an order of 
the District Magistrate of Meerut, dismissing an appeal against an 
order of a Magistrate of the second class of the same district requir- , 
ing the applicants to give security for their good behaviour for one 
year. The first point taken is that the second class Magistrate had no 
jurisdiction to hear the case. It appears that the proceedings against 
the applicants were instituted by a Magistrate of the first class, and: 
that this court, on application made to it, transferred the case from 
the court of that Magistrate to the District Magistrate with ån- 
structions to make it over to some other Magistrate subsrdinate 
to him, competent to try it. The District Magistrate then made 
over the case to Captain Noel, a Magistrate of the second class. 
Under section 526 of the Code of Criminal Prdcedure this court 
had power to transfer the case to another Criminal Court of equal 
or superior jurisdiction. This court, therefore, could not have 
transferred the case to Captain Noel and what this court could not 
do the District Magistrate could not do. The selection of the court 
was |eft to him, but the transfer was made by ‘this court. F urther, 
it appears to me that Captain Noel is not one of the Magistrates 

*eOr, Rev. No. 579 of 1914. 
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who is competent to conduct proceedings urider section 110 to IIQ 
of the Code of Criminal Procedure, I was referred to the decision 
of Mr. Justice AIKMAN in the case of King-Emperor v. Munna (2), 
in which proceedings under section 107 (2) of the Code had been 
initiated by a District Magistrate who was competent to do so and 
had been transferred by him to a Magistrate of the first class 
subordinate to him in the district. Mr. Justice AIKMAN held that 
when the District Magistrate had in the exercise of his discretion 
directed the institution of the proceedings, there was nothing in 
the law to prevent him from transferring the case to another 
Magistrate otherwise qualified to complete the proceedings. There 
the transfer was to a Magistrate of the first class competent to 
conduct proceedings under section 107 (1) of the Code. I do not 
think that Mr. Justice AIKMAN would have held that the District 
Magistrate was competent to transfer the case toa Magistrate of 
the third class, On both these grounds I hold that Captain Noel 
had no jurisdiction to pass an order requiring the applicants to give 
security for their good behaviour. I, therefore, set aside all the 
proceedings of Captain Noel and of the District Magistrate. Let 


the record be returned, 
Order set aside. 


(1) [1901] I. L., R., 24 AlL, 151. 


THE MUNICIPAL BOARD OF AGRA AND ANOTHER 
(Defendants) 


. 


versus p 
SUDARSHAN DAS SHASTRI (Plaintif}).* 
Public road— Metalled and uametalled parts—Right of public way. 
All the ground over which the public have a right of way whether metal- 
led or unmetalled is a public road, 
FIRST APPEAL from a decree of Babu Baijnath Das, Subordi- 
nate Judge of Agra. 
Claim for recovery of proprietary possession and for compen- 
sation, 
The court of first instance decreed the claim. 


A, E. Ryves, for the appellants. l 
* F, A. No. 268 of 1912. 
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Satish Chandra Banerji and Pearey Lal Banerji, for the res- 
pondent. 


The judgment of the Court was delivered by 

RICHARDS, C. J.—The court below framed an issue in the 
following terms. 

“Is the plaintiff the owner and in possession of the lands 


in suit, or do the lands form part of the road belonging to the 
Board? If road then what is its extent.” 


The court below has found on this issue that the place on 
which the plaintiff alleged that hawkers were accifstomed to sit 
was no part of the road, at least this is what we understand the 
finding to be. Thecourt seems to have thought that the only 
part of the road which could be said to be the public road was 
the part that was actually metalled. In our opinion this is clearly 
wrong. Weare unable from the maps, and from any information 
either party can give us, to ascertain with any accuracy the places 
in which the hawkers sit ; but in our opinion all the grofind, whether 
metalled or not over which the public had a right of way, is just as 
much the public road as the metalled part. The court would be 
entitled to draw the inference that any land over which the 
public from time immemorial had been accustomed to travel was 
a public street or road, and the mere fact that a special part of it 
was metalled for the greater convenience of the traffic would not 
render the unmetalled portion on each side any the less a public 
road or street. With this explanation we refer an issue to the 
court below, namely, whether or not the land in dispute is part 
of the public road. 


e 

The court may take any additional evidence relevanteto the 
above issues that the parties may adduce. On return of the finding 
the usual ten days will be allowed for filing objections. We 
direct the court below in returning its finding te send a proper 
map marking distinctly the lands in dispute and their surround- 
ings, The stand pipes complained of may alsp be indicated in 
this map. 

We need hardly say that we think it very desirable that the 
parties should, if possible, settle the question without _ Spending 
their money in useless litigation. 

e Issue sikana 


a 
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CHATTAR SINGH AND OTHERS (Plaintiff's) Civin 
‘ versus 1914 
NAND KISHORE (Defendant)® July, 7 


Transfer of Property Aot (IV of 1888), section 106—Landlord and tenant—Tenancy Preaorn, J. 
from year to year for @ fixed period—Tonant holding over—Nature of the 
Tenanoy—Tenancy ` how determinable—Forfeiture in case of breach of express 
oondition—Aocepjance of rent after the breach— Waiver of forfeiture, 

Where a tenancy is from year to year, and is for a fixed period of time 

but the tenant. holds over after the expiry of that period, the tenanoy 

would still retain the character of an yearly tenancy and would not be 

determinable under section 106 of the Transfer of Property Act but six 

month’s notice would be required to terminate the lease, 

‘Where a lease provides for that ejectment of a tenant after forfeiture of 
the lease for breach of express condition and the condition is broken, any 
subsequent acceptance of rent would amount to a waiver of the forfeiture. 

SECOND APPEAL from a decree of B. Bans Gopal, Additional 
Subordinate Judge of Agra, modifying a decree of Babu Lakshmi 
Narain Tandon, Munsif of Agra. 

The plaintiffs were occupancy tenants of certain nazool property. = 
They had leased the plots to the defendant on 4th June 1897. The 
` kabuliat recited that the land was let for nine years on an yearly 
rent of 12 annas, It contained a provision against erection of pucca 

uildings, and provided for ejectment or non-payment. The 
pane continued to hold after expiry of the period. On 8th July 
1912, the plaintiff served them with notice to quit within a month 
asgthey had broken the condition in the lease and had not paid 
rent, km the course of the hearing a statement was made by the 
plaintiffs’ pleader that the breach of condition in the plaint referred 
to some pucca erections made by the defendant. It was admitted 
in the plaint that*the defendant had continued to hold over as 
tenant from year to year. 

Both the lower courts found that the erections were 4 or 5 
years old and as the plaintiff had continued to receive rent he 
must be deemed to have waived his right to forfeiture. They also 
found that rent was regularly paid except for one year. And the 


amount of 12 annas was decreed to the plaintiffs. 
` S 5., A. 767 of 1913. & 


ott, Je 
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D. R. Sawhny and Shiam Krishna Dar, for the appellant. The 
lower courts had misconceived the suit. The lessor had an intrinsic 
right to determine the case by notice to quit. The fease was not 
for agricultural or manufacturing purposes. The provisions of 
section 116, of the Transfer of Property Act brought the lease 
within section 106, and it having been continued by holding over 


15 days’ notice to get was sufficient whereas we had given them 
a month. 


Shamnath Mushran (for Tej Bahadur Sapru), for the respondent. 
The notice to quit was based on allegation of breach of condition 
and non-payment of rent. Both points were found against the 
plaintiffs. He admitted the defendant to be a tenant from year to 
year. Section 106, provided for cases where there was no contract 
to govern the parties, The tenant being a tenant from year to year, 
on an yearly rent, was entitled to six months’ notice. 


Kishore Mohan Roy Chowdhry v. Nand Kumar Ghéshal, [1897] I. L. R., 24 
Cal., 720. s 


The following judgment was delivered by 


PIGGOTT, J.—This is a simple case. The plaintiffs, are the 
owners of certain land, in respect of which they entered into a 
contract of tenancy with the defendant in the year 1897. The 
contract was for 9 years certain, and at a yearly rent. On July 
the gth, 1912, the plaintiffs served the defendant with a month’s 
notice to quit, and on his failure to comply brought the present 


suit. The plaintiffs have fallen between two.stools,- because they | 


were not quite clear in their own minds whether they were suing 
for ejectment after forfeiture of the lease for breach of expregs 
conditions, or whether they were suing in virtue of their iatrinsic 


right as lessors to get rid of a tenant with whom they were. no 
longer satisfied, 


The question of the alleged forfeiture has been considered by 
the courts below and I agree with them that the plaintiffs were 
not entitled to eject on the ground of forfetture. Apparently 
some buildings had been constructed on the land in suit in con- 
travention of the terms of the lease, but the forfeiture has been 
‘waivéd by a subsequent acceptance of rent. There is no reason 
to suppose that rent was accepted in ignorance of what the tenant 


| 
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had been doing. Nor can I accede to the contention that the 
plaintiffs are entitled, without obtaining the ejectment of the 
defendant to bbtain an order for the removal of the constructions 
complained of. Their remedy is to get rid of the defendant. The 
important point argued before me is that the possession of the 
defendant from the year 1906 onward has been that of a tenant 
holding on after the expiration of the term of his lease. It is con- 
tended that the nature of the tenancy would then be determined 
by section 106 of the Transfer of Property Act, and that under the 
circumstances of this particular case the defendant would become a 
lessee holding from month to month and the contract of lease 
would be terminable on 15 days’ notice expiring with the end of a 
month of the tenancy. I think this contention is not fairly open 
to the plaintiffs. They expressly described the defendant as 
holding on from year to year under the terms of the original con- 
tract of lease, after the period prescribed by that lease had expired. 
I hold that the tenancy is a tenancy from year to year and is 
terminable only by six months’ notice expiring with the end of a 
year of the tenancy. This remedy is still open to the plaintiffs ; 
but the present suit has been misconceived and brought upon an 
inadequate cause of action. This appeal must, therefore, fail and is 
dismissed with costs. 
Appeal dismissed. 


MOHAMMAD HUSAIN (Defendant) 
VErSUS 
BASHIRAN AND ANOTHER (Plaintifjs).® 

Muhamnedan Law— Dower debt—Possession in Heu of —Transfer— How affective. 

. A Muhammedan widow who was in possession of her husband’s property 
if iieu of dower made a gift of the property ‘left by her husband ’in favour 
of her son, Ona suit being brought by the heirs for possession of their 

‘shares after her death, held that the gift was a gift of the property and not 

a gift of the dpwer debt. The right of a Muhammedan widow to remain 

in possession of her husband’s property ig a transferable right but it can 
only be transferred along with the dower debt. Ali Baksh v. ANahdad 

Khan, 7A. L. J. R , 567 ; Ali Mohammed v. dais-td-lah,6 A. L.J. R., 50; 

Mohammed Usudoolah v. Urashee Bebes, 1 Agra, 150, referred to. 

SECOND APPEAL from a decree of C. E. Guiterman Esq., Addi- 
tional Judge of Moradabad, confirming a decree of Babu Kishun 
Das, Additional Munsif of Nagina. 

° #5, A. No. -1221.of 1913. 
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Claim for possession and cancellation of a sale deed. 
The court of first instance decreed the claim. 
The lower appellate court confirmed the decree. 
Defendant appealed. 

Agha Haidar, for the appellant. 


Tej Bahadur Sapru, for the respondents? 


The following judgment was delivered by 


PIGGOTT, J.—The point raised in this appeal is a simple one.. 
Musammat Wali-un-nissa was in possession of her late husband’s 
estate as security for her unpaid dower debt at the tfme when her 
husband died. She has executed a deed of gift, which purports 
to be a gift of the estate left by her late husband, in favour of the 
defendant appellant, Mohammad Husain, who is her son. The 
plaintiffs respondents are sisters of the defendant. Musammat 
Wali-un-nissa having died since, the plaintiffs sue to recover posses- 
sion of their shares by inheritance in the estate of their late father, 
together with the cancellation of the transfer in favdur of the 
defendant in so far as that transfer affects their shares. The claim 
has been decreed by both the courts below. 

In second appeal to this Court three points are raised by the 
memorandum of appeal, but the first and third of these have not 
been pressed. The plea on which the appeal is pressed is that 
the right of Musammat Wali-un-nissa to continue in possession 
until her dower debt was satisfied was a transferable right, and 
must be presumed to have been transferred by her to the defen- 
dant. From this it is contended that, though the plaintiffs may 
be entitled toa declaration of the invalidity of the transfer in so 
far as it affects their shares, they are not entitled to possession aS 
against Mohammad Husain, the transferee of Musammat Wali- 
un-nissa, The ‘argument is based principally upon the case of 
Ali Bakhsh v, Allahdad Khan (1), and upon cerfain older cases 
reported in the Ist and 2nd Volumes of the Agra Law Reports, 
one or two of which are referred to inthe judgment in 4 Bakhsh 
v. Allahdad Khan. f 

With regard to these Agra cases I am content to say,that they 
are all cases in which the widow who had made the transfer com- 
plained of was still alive. The courts held that.the husband's 

(1) [1910] 7 A. L, J. R., 667. 
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heirs were entitled to a decree declaring the nullity of any transfer 
purporting to be made by the widow, while in possession in lieu 
of her unpaid dower debt, but they could not recover possession 
of the estate itself, or of any share therein, during the life-time of 
the widow without first paying the balance of her dower debt. 
I think this is undoubtedly the effect of the rulings in question, 
and I have noticed the point more particularly because of a plea 
which was taken in argument with regard to a certain expres- 
sion used in the case of Mohammed Usudoollah Khan v. Urashee 
` Bebee (1). It was there noted that what the widow had alienated 
was, not her dower with its security, but the property itself and 
that the heirs were only entitled to recover possession by payment 
of the debt during her life-time or on her death. The interpreta- 
tion sought to be put upon these words is that the learned Judges 
who decided that case intended to hold that the heirs could only 
recover possession on payment of the dower debt, either to the 
widow during her life-time, or to the heirs of the widow after her, 
death. It would almost seem as if some such meaning had been 
puton this expression by the learned Judge who delivered the 
judgment of the Court in Adi Bakhsh v. Allahdad Khan (2), but I 
do not think that there can be any real doubt as to the meaning of 
the words in the context in which they occur. The learned Judges 
intended to say that the heirs could not in any case get possession 
against the widow during her life-time, without paying the arrears 
of the dower debt. They went on to say that the said heirs “ may 
be entitled” (the expression is hypothetical because they were 
discussing a point which was not strictly before them for decision) 
te recover possession during the life-time of the widow by payment 
of the Hower debt, or they might have a good claim to re-enter into 
possession without such payment on the death of the widow. 
However this may be, I do not think the older cases relied on by 
the appellant rely help him. 

I should be content moreover to base my decision entirely 
upon the language used in various parts of the judgment in the 
case of Ali Bakhsh v. Allahdad Khan(®), by the learned Judge who 
delivered the judgment of the Court in that case. The whole 
point of the appeal is that the appellant claims to be the transferee 
of Musammat Wali-un-nissa’s right to hold possession of the entire 

(1) [1866] 1 Agra, 150, - (2) [191037 A L. J. R., 667. 
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Civ estate of her late husband until her dower debt is satisfied. The 


1914 answer to this plea is simply that he holds nọ deed transferring 
Mogauwap tO him any such right. The deed in his favour is sitmply a trans- 


Bop fer of the estate as such. It was pointed out in more than one case 
Basaran that such a deed does not operate as a transfer of whatever rights 
E. the widow may herself possess, for the simple reason that her right 
to possession over the property depends upon her right ‘to the 
se dower debt and she must transfer this debt along with the security 
held by her for the said debt in order to make any effective trans- 

fer. This is` pointed out in the case of A# Bakhsh v. Allahdad 

Khan, atp. 573 of the report. Even in the case of Al? Mohammad 

Khan v. Asis-ul-lah (1), in a passage which is quoted with approval 

at page 574 0f the ruling in Ads Bakhsh’s case, itis pointed. out that 

a deed which on the face of it purports to be an out- and- out trans- 

fer of a portion of her late husband’s estate by a widow in possession 

: of the same in lieu of arrears of her dower contains on the face of 
it nothing to show that she had also conveyed to thg vendee her 

right to the dower. It is sought to rest this appeal on the general 

principle that a person transferring certain property. must be 

deemed to transfer whatever interests he has therein on the date 
ane of the transfer, but there seems tu me to be abundant authority’; ; 
for the proposition that this doctrine does not cover the particular 

case now under consideration. The right of a Muhammedan 
widow to remain in possession of her husband’s estate in lieu of 

unpaid arrears of her dower debt is a right -of a peculiar nature, 

and it has been laid down that it can only be transferred along ' 

with the dower debt itself. There has been in my opinion no 

such transfer in the present case. This appeal, therefore, fajjs 

and I dismiss it with costs. . 
Appeal ee, ; 
(1) [1881] I. L. R., 6 AlL, 56. 


Piggott, J. 


A 
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GAYA PRASAD AND OTHERS (Plaintiffs) 
VErSUS 
LARETI KUAR AND OTHERS (Defendants) 

Code of Civil Procedure (Act Y of 1908), section 60— Sale when Act of 1859 in foroe— 
Suit governed by later Code— Defence available to representatives of certified 
purchaser. 

Under an auction sale held at a time when the Civil Procedure Code of 

-1859 was in force certain property wés purchased by the plaintifi’s ancestor 

in the name of the defendant’s ancestor. A dispute arose between the parties 

8 to ownership of the land when Act of 1908 had come in force. Heid that 

the snit would be governed by the provisions of the later Code, 
Held also that the defence provided by Section 60 of the Civil Procedure 

Code is open both to the certified purchaser and his representatives. I, Li R, 

31 Bom., 61, followed. 

SECOND APPEAL from a niae of Babu Pirthwi Nath, Sub- 
ordinate Judge of Bareilly, confirming a decree of Pandit Nitya 
Nand Pande, Munsif of Aonla Faridpur. 

. Claim for possession by partition: 

The court of first instance decreed the claim in part, 

The lower appellate court confirmed the decree. 

Plaintiffs appéaled. 

Sarat Chandra Chaudhri (for Satish Chandra - Banerji.) for the 
appellants. 

Sttal Prasad Ghosh, for the respondents, 

The following judgment was delivered by 

SUNDAR LAL, J.—This appeal arises out of a suit for partition 
brought by the plaintiffs against, among other persons, the heirs 
and assigns of Ram Kumar, 

One Bhagwat was owner of 400 Sanus yards of land, 100 
Square’yards of land out of these were purchased in the name 
of Bhopal and Jodha on the 20th January 1870. These persons 
were the tenants of the plaintiffs and the plaintiffs’ case is that 
the names of thése persons were entered ‘in the sale certificate 
benami, that the real purchasers were the plaintiffs and not Bhopal 
and Jodha. They*have died and their heirs have sold the land 
to defendants 1 to 3 who have begun to make certain constructions 
on the land. The present suit is for, partition and for an injunc- 
tion’ restraining defendants 1 to 3 from building on the łand. 
They have urged that the suit is barred by section 66 of the 

Si a 2 *3, A. No. 1528 of 1913. 
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Code of Civil Procedure and that the plaintiffs cannot maintain this 
suit against them who are claiming title under a purchase certified 
by the court within the meaning of section 66 of the said Code, 

The courts below have accepted the contention and have 
held that the plaintiffs cannot be permitted to maintain their suit 
against them on the ground that the real purchaser was a person 
other than the certified purchaser, 

Two points have been arguet by Mr. Sarat Chandra Chaudbri 
on behalf of the appellants. The first is that the auction pur- 
chase took place while Act No, VIII of 1859 was in force. Under 
section 260 of that Act a suit against the certified purchaser is 
barred, That section runs “The certificate shall state the name 
of the person who at the time of the sale is declared to he the 
actual purchaser ; and any suit brought against the certified pur- 
chaser on the ground that the purchase was made on behalf of 
another person not the certified purchaser though by ‘agreement 
the name of the certified purchaser was used shall be dismissed.” 
It is argued that this plea is open to the certified purchaser 
alone and is not available to his heirs and assigns. 

There is no ruling of this or any other High Court; so far 
as I know, construing section 260 of Act VIII of 1859 on these 
lines but there have been a number of cases, under section 317 
of Act No. XIV of 1882 in which similar words occur, holding that 
the wording of section 317 protects only the certified purchaser and 
not any person claiming through him. These cases are Srta Kun- ` 
war v. Bhagoli (1), Dukhada Sundari Dasi v. Srimonto Joardar (2), ; 
Nokori Dhur v. Sarup Chunder Dey (3) and 4 Punjab Record, 404. 

On the strength of these rulings Mr. Sarat Chandra has argutd 
that the same construction ought to be put on section 260of Act 
No. VIII of 1859, as the language of the two sections is practical- 
ly identical in this respect. I may note that the Bombay High 
Court in Hart Govind Joshi v. Ramchandra Narayan Gote (4), has 
held that the plea is open to both the certified purchaser and 
persons deriving title through him. R 

Both Acts have now been repealed and their place has now 
been taken by Act V of 1908. 

The first point for consideration is, whether a plea based on the 
provisions of a defunct statute can be raised in bar now. Both these 


(1) [1899] I. L. R., 21 ÀIL, 196. (2) (1899) I, L. R., 26 Cal , 956. 
(8) [1898] 6 2%, W. N., 341. (4) (1966] I. L. R., 81 Bom , 61. 
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Acts have been repealed. They barred a suit by the real purchaser 
against the certified purchaser but if the certified purchaser had 
himself to sue as plaintiff they did not prevent the real pur- 
chaser from setting up and proving that he was the real purchaser. 

Lakhee Narain Roy, v. Kali Paddo Bondapadhya (1), Jan 
Muhammad v. Ilahi Baksh (3), Musammat Buhuns Kunwar v. Lala 
Buhooree Lal (8). 

It has also been held that Where the certified purchaser did 
not defend the suit or confessed judgment, the plea was not avail- 
able to other*defendants. Rama Krishnappa v. Adin»rayana ($). 

In other words, it was a special plea by way of defence avail- 
‘able only to the auction purchaser when he was a defendant to 
the suit, and chose to avail himself of the plea. It was a plea 
in bar which such purchaser, when arrayed in the suit as a de- 
‘fenddnt, could’ use to exclude’ evidence of the fact that he was 

-nòt a řeäl purchaser. It was merely a rule of procedure appli- 
cable to thé trial of a certain class of suits in which the certified 
purchaser had a certain position:in the array of parties. With 
the repeal of the Code of Civil Procedure which contained that pro- 
vision, it was no longer available by way of defence. As has been 
well established no one has a vested right in a particular form 
of proceduce. I think that the suit must be governed by the Code 
of Civil Procedure now in force. i ' 

The next question is whether the Code. now in force precludes 
the real purchaser from proving. bis title as against the heirs and 
assigns of the certified purchaser. In section 66 of the new 
Code the rule is extended so as to protect “any person claiming 
ftle under a purchase certified by the court,” 

` In my opinion the section was amended to include a case like 

‘this, and to make it quite clear that the interpretation placed 
upon section 31% of Act XIV of 1882 by the Bombay High Court 
was the right interpretation of that section.“ In that view of the 

‘law, the appeal fails and is dismissed with costs. I may note that 
this was the only point pressed in appeal.’ ` 

oa i Appeal dismissed. 
(1) L R, 21. A, 164. ` (2) I LR, 1 All, 290 oo 
(8) [1872] 14 M. T. A, 496. (4) [1885] I; E.-R., 8 Mad., ‘511, 9 Cal., L. R., 295. 
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we ON ' ‘DAMBAR SINGH (Plaintif) « 
oe E . i BS . >a ` versus 


eae MURARI LAL AND OTHERS (Defendants)® 


Code of Civil Procedure (Act V of 1908), Order 81, rule aE ere OMIM ON Persons 
‘entitled to—Vendee a complete stranger. 


CHaMIER, J. 


The object of order 21, rule 88 is to enable co-sharers in a mahal’ to keep 
out strangers. It provides for only one class of pre-emptors and layk down 
one rule, namely, that one who is-a co-sharer of the undivided property of 
which a share is sold is entitled to preempt that share when the highest 
bid is made by a person who i is not a co-Bharer, 


SECOND: APPEAL from a decrée of Babu Kherod Gopal Banerji, 
- Subordinate Judge of. Budaun; confirming a decree of Babu Man 
: Mohan Sanyal, Munsif of Bisauli. © ` ee aps 

` Claim for possession by right of pre-emption. l : 

The court’ of first instance ‘dismissed the claim. 


The lower. appellate court confirmed the decree, 

Plaintiff ‘appealed. 

B. E. O'Conor and Nehal Chand, for the appellant. 
` Tej Bahadur Sapru; for the’ respondents. l 

The following judgment w was delivered by 


Chamier, J. . .GHAMIER, J.—A: share in a. patti was put up for sale in exe- 
cution of a decree passed by a Civil Court. The defendants wêre 
e the highest bidders and the property was about-to be knocked 
down to them when the plaintiff bid’ the same sum for it and 
claimed to be entitled to take the property as a co-sharer within 
. ‘the meaning of Order 21, rule 88. His claim was rejected and 
“he then brought the present suit.: Having failed in both the courts 
below he has filed this second appeal. Several questions were 
discussed by the courts below but in the view which I take of the 
case the only question for decision is .whether he is entitled to the 

property under Order 21, rule 88. 


#8. A. No. 1684 of 1913, ° 
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The tenure of the village is Pattidari. The plaintiff has a share 
in the same ġazżť as that in which the share sold lies. The defen- 
dants have a share ina different patti in the same mahal. The 
village was recently the subject of an imperfect partition. The 
different attis are jointly responsible for the revenue assessed on 
the whole mahal. The plaintiff contends that as each patti bears a 
separate revenue he and the holder of the share sold were co-sharers 
“ in undivided immoveable property within the meaning of Order 21, 
rule 88 and the defendants are not co-sharers. This question arose 
but was not decided in Abdul Ghafur v. Ghulam Husain (1). In 
my opinion the plaintiffs claim should be rejected. If the highest 
` bidder had been'a complete stranger to the village, there can, I 
` think, be no doubt that the defendants would have been co-sharers 

within the meaning of Order 21, rule 88 and entitled to take the 
` property if they bid'the same sum as the stranger. The words 
‘undivided immoveable property’ must have the same meaning 
whether tHe highest bidder holds a share in the village or is a 
complete stranger. The object of the rule is, I think, to enable 
co-sharers in a mahal to keep out strangers, if they so desire. We 
are all familiar with the kind of wajib-ul-ars which gives the pre- 
ference to co-sharers of the whole mahal against strangers and 
gives the preference to co-sharers of the same sub-division of the 
mahal against co-sharers of the whole mahal and such provisions 
are to be found in the Acts relating to pre-emption in the Punjab 
and Oudh. But it is, I think, impossible to read all this into 
Order 21, rule 88 which appears to me to provide for only one 
class of pre-emptors, and to lay down one simple rule, namely, 
the any one who is a co-sharer of the undivided property of 
which a share is sold is entitled to pre-empt that share when the 
highest bid is made by a person who is not a co-sharer. Inas- 
much as every:part of each fat? in the mahal now in question 
is responsible for the revenue assessed on the whole mahal. I am 
-of opinion that -the whole mahal is undivided property for the 
purposes of the rule. - The appeal is dismissed with costs, - 

f Appeal dismissed. 

' (1) [1913] L L. R., 85 All , 296. a 
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SHEO PRASAD SONAR (Plaintif) 


VETSUS z 
MANGAR MANIHAR AND OTHERS (Defendants) 


Limitation Aot (1X of 1908), Ari. 120—Reourring cause of action —Trespass committed 


upon plainiif’s land—No right of easement acquired. 
The plaintiff was the owner of a well adjoining which was the house 
of the defendants. Nine years before the institution of the suit the 
defendants opened a door in their wall and began to commit trespass upon 
the platform of the plaintifi’s well Held that each act of trespass cons- 
tituted a fresh cause of action so long as an absolute right of easement 

- was not acquired and the plaintiff’s suit was not barred by limitation. 


SECOND APPEAL from a decree of Babu Srish Chandra Basu, 


Additional Judge of Gorakhpur, confirming a decree of Babu Tirloki - 


Nath, City Munsif. _ è 
Claim for closing of a door &c. 
The court of first instance decreed the claim in part. 


The lower appellate court confirmed the decree, 


` Plaintiff appealed. 

Jang Bahadur Lal, for the appellant. 

Iswar Saran, for the respondents, 

The following judgment was delivered by 

SUNDAR LAL, J.—The parties to the suit are neighbours, The 
plaintiff is the owner of a well marked yellow on the plan filed 
with the plaint. He also claimed to be the owner of a plot of 
land below marked X. The defendants own a house adjacent 
to the well. According to the plaintiff they (the defendants) had 
recently opened a door at the point marked I'in the said plan 
ina wall belonging to themselves and are now using that door 
for entering upon the platform of the well and the land X and 
use it for going to a galan belonging to them shown to the right 
of the liné B. C. E. in the plan attached to the plaint. The 
plaintiff also complained of certain beams which have been 
put on the wall but as to which there is no controversy 

*%. A. No. 26 of 1914. 
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now. The plaintiff sues for an injunction directing the 
defendants to close the door L and a further injunction to 
restrain the defendants from using the platform of the well and 
the land X as a passage to the defendants’ da/an, The suit has 
been thrown out by the court below on the ground that the door 
was opened nine years.ago and the plaintiff not having sued for 
the injunction asked for within the six years from the date of 
the opening of the said door his syit is barred by article 120 of 
the first schedule to the Limitation Act. The plaintiff has appeal- 
ed against the said decree. Mr. Jang Bahadur Lal in appeal has 
given. up the claim in so far as the closing up of the door L is 
concerned ; the wall in which the door is opened being the defen- 
dants, they were at liberty to make as many openings as they. 
liked. But he bas pressed the claim for the injunction restraining 
the defendants from stepping on to the platform of the well and 
using it as a passage to the dalan and has argued that the case 
is one of a recurring cause of action under section 23 of the 


`- Limitation Act and that so long as the defendants do not acquire 


a right of easement in accordance with law he is entitled to sue 
for an injunction. I think the contention of the appellant is 
perfectly correct. All that has been found is that the door was 
opened nine years ago and assuming that for the first time the 
defendants walked through it on to the platform of the well that 
was an act of trespass which came to an end when he walked 
back to the house. Each time the defendants trespassed upon 
the plaintiff's land they were committing a fresh act of trespass 
and on each occasion a new cause of action arose to the plaintiff 
to restrain the trespass complained of. A similar point came up in 
a casd Ramphul Sahoo v. Misree Lal (1), under the provisions of Act 
XIV of 1839 and the learned Judge of the Calcutta High Court 
who delivered the judgment in that case at page 98 thus laid 
down the law :—“ But I do not think that this is a correct view 
of the law of limitation as applicable to this case. If the plaintiff 
has been dispossessed from any portion of his land by an adverse 
possession having been taken by the defendant, the case would 
then fall within clause 12 ; but if on the other hand no adverse pos- 
session has been taken by the defendant then each act of trespass 
on the plaintiff's land would constitute a fresh cause of action and 


(1) [1874] 24 W. R, 97. 
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whether the period be six years or twelve years, the plaintiff 
would be competent to rely upon the last act of trespass as 
constituting a cause of action ; unless the defendant*had acquired 
an indefeasible right of- easement by user. I am of . opinion, 


therefore, that the reasons assigned by the lower court for hold- 
ing that the plaintiff's, claim is barred by limitation are efro-. 
neous.” In this case-the plaintiff is entitled to base his suit upon, 
any act of trespass by the defendants committed within six years, 
of the date of ‘the institution of the suit, -If the view taken by. 


the court below were correct the result would be:that a man. would 
acquire an easement to walk over another person’s land ïn six years 
instead of in twenty years, the period prescribed by law. I set 
aside the decree of the court below and direct that court to 
re-admit the appeal to its list of pending appeals and to hear and 


dispose of it according to law. The appellant will have his costs. 


of this appeal. 
Appeal decreed. 
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BALDEO (Plaintif) l , Orv 

versus - 1914 
ULFAT RAI AND OTHERS (Defendants) August, 1 
Aduerse possession —Right acquired by—Ex-propristary tenancy. ete 


The right of a person who remains in possession of land adversely to the BANERJI, J 
owner ia 8 proprietary right and not the right of av ex-proprietary tenant. ` 
APPEAL under section 10 of the Letters ‘Patent from a judg- 
ment of Mr. Justice Piggott (reported in 12 A. L. J. R, 93), 
reversing a decree of E. C. Allen Esq., District Judge of Mainpuri 
who confirmed the decree of Saiyid Abu Muhammad, Assistant 
Collector, first class of Etawah. 
Claim for determination of the nature of a holding with rent. 
The couft of first instance decreed the claim in part. 
The lower appellate court confirmed the decree and allowed 
., the objection in part. 
The Hon'ble Mr. Justice Piggott allowed the appeal. — 
J Plaintiff appealed. 
/ M. L. Agarwala, for the appellant. 
4 G. L. Agarwala, for the respondents. 
The judgment of the Court was delivered by 
5 RICHARDS, C. J.—We are not prepared to endorse as a matter Richards, C. 
of law that the defendants became under the*circumstances ex- 
proprigtary tenants by reason of being in possession of the pro- 
perty. We are inclined to think that the defendants acquired œ 
an absolute title to the property. They have admittedly been 
in possession evey since the year 1891 and such possession has 
been without any title. This prima facie would give the defendants e 
an absolute title, by adverse possession, and it would be upon 
| the persons who were entitled to possession to explain and show 
that the possession of the defendants was not adverse. The 
learned Judge of this Court says “My own opinion is that the 
appellant i in the present case must be held to have acquired the 
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status of an exproprietary tenant by adverse possession for twelve 
years and more.” We do not think that a person can acquire 
the “status” of an exproprietary tenant by adver$e possession. 
True it is that a lease-hold or an exproprietary interest can be 
acquired by adverse possession as against the person who is the 
lessee or the exproprietary tenant. But we do not think that 
where there never has been a lessee or exproprietary tenant that 


itis possible to become such by adverse possession. The respon- 


dents have filed no objection to the decision and have not claimed 
to be proprietors, and therefore we cannot interfere with the decree 
of this Court. The result is that the appeal fails and is dismissed 
with costs. l 


Appeal dismissed. : 


wao, 
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ANNIE BESANT May, 4,526 
VErSUS TRE Lorp 
oc NARAYANIAH AND OTHERS. aa a 


Guardianship, right of the father to—Contract by father io entrust custody and education eta 


of his sons to another—Futhor’s right to revoke such a contract — Proper iribunal PAREER or 
for the consideration of such a question—Jurisdiction—Suit by father to appoint WADDINGTON 
him guardian of his sons and to recover custody of the minors— Questions to be es 
determined in such a suit--Guardian and Wards, (Act FILI of 1890), sections 9 MR. AMEER 
and 19—Procedure under the dot— Powers of the District Court over infants who live ALL 
in England—Letters Patent, 1866, Clause 13,—Power of High Couri— Order, form 
of. 
A Hindu father ig the natural guardian of his children during their 
minority but this guardianship is in the natare of a sacred trust, and he can- 
` not; therefore, during his life-time, substitute another person to be guardian 
în hia place. He may, in the exercise of his disoretion as guardian, ‘entrust 
the custody and education of -his ohildren to another, but the anthority — 
he thus confers is essentially a revocable one and if the welfare of the 
` ghildren require it, he can, notwithstanding any contract to the contrary 
take snoh enstody and education once more into his own hands. But if’ 
‘the authority has been acted upon m such a way as, in the opinion -of 
-the court exercising the jurisdiction of. the Orown over infants, to create 
associations or give rise to expectations on the part of the infants whieh 
it would be undesirable in their interests to disturb or disappoint, such 
court will interfere to prevent its revocation. Lyons v. Blenkin [1421] Jas., 
3245, followed, 
ADistrict Court is not a court exercising Jurisdiction of the Crown ‘over 
‘infants, and has no jurisdiction over infants except such jurisdiction as ° 
is conferred by the Guardian and Wards Aot, 1890, (Act VIII of 1890): 
A sult inter partes is not the form of procedure prescribed by the 
Guardian and Wards Act, 1890 for proceedings in a District Court touehing 
the guardianship of infants. 7 
The powers of the Madras High Coart in- dealing with a suit touching 
the guardianship of infants inatituted in a District ı ourt and subsequently 
transferred thereto under élause 14, of the Letters Patent, 1865, are confined 
~ to powers which but for the transfer might have been exercised by the- 
- District Court. 1 : 
; Where minor boys were not ordinarily resident within the jurisdiction of 
` Chingiaput where a suit for recovery of their oustody was brought held 
that 8. 9 of the Guardian and Wards Act 1890,"gave the Distriet Court and 
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consequently the High Court where the case was transferred no jurisdiction 
over them, and that the suit must be dismissed, 


Held. also, that considering the age of the infants any ‘attempt on the 
part ofethe defendant to comply with the order of the High Court, would, 
if the infants had refused to return to India, have been contrary to the 
law of England, ond would have at once exposed the defendant to proceed- 
‘ings in England on writ of Hab-as corpus; that no court ought to make 
an orter which might lead to those consequences; and that the most 
which a court of competent jurisdiction in India could do. under the 
circumstances of the case was to order the defendant to concur with the 


` plaintiff as the infant’s guardiac in taking proceedings in England to 

regain the custody and control of his sons, Ps 

' APPEAL from the appellate decree of the High Court of 
Madras, affirming with a variation as to costs the decree of Mr, 
Justice Bakewell of the same High Court. 


` The first respondent G. Narayaniah, a Brahmin usually residing 
at Madras, was for many years a member of the Theosophical 
Society, of which the appellant Mrs. Annie Besant was the pre- 
sident. He’ had among other children two sons, the intervening 
respondents J. ‘Krishnamurti and J. Nityananda, born respectively 
on -May 11, 1895, and May 30, 1898. The first respondent 
accepted the appellant’s offer to take charge of the boys and 
defray the expenses of their maintenance and education in Eng- 
land and-at.the University of Oxford, and by a letter, dated the 
6th March 1910 and addressed to the appellant, appointed the 
appellant to be guardian of his sons’ persons and authorised her 
to act as such from that time forward, The material part of that 
letter was as follows :— 


It is with utmost gratification I find you have conceived great 
affection for both these children of mine, and that, young as they 


‘are, they fully appreciate and reciprocate it. 


. Unsolicited by me. you have resolved to bear the cost of their 
maintenent and education while they are under the age of 25 
years and have further made a provision for it in your will. Being 
fully convinced that until they grow up and become fit to enter 

upon. life they cannot be in better supervision than yours, ‘it is my 
wish¢hat you alone should be the guardian of their persons during 


‘their, minority. | And accordingly I hereby constitute you their 


guardian and authorise you to act as such henceforth. 


G 
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As my desire is that you and you alone should be their guardian 
I do not give you power to transfer the guardianship I give you, 
to any other,’ but to myself in case you find any necessity to do so. 
If you happen to pass away from your present body before I do, 
the guardianship which is hereby vested in you should naturally 
revert to me if I happen to live till then, or to such persons whom 
I may appoint for that purpose. 


If, by the time you and I pass.away from this world, these boys 
should still be minors (under 25 years of age) their guardianship 
must then yest in the persons appointed by me, for that purpose, 
in my will. 

I beg to remain 
Dear Mother, 
Your most dutiful 
_ (Signed) G. M. Naraniah. 

The appellant accordingly took charge of the boys and defray- 
ed the expense of their maintenance and education. In February 
1912 the appellant brought them over to England, where arrange- 
ments were made for their having a course of tuition such as 
would enable them to enter Oxford University. In the following 
July the first respondent, by a letter addressed to the appellant, 
cancelled the said letter of March 6, 1910, demanded that his sons 

shold be returned to his custody and threatened proceedings if 
she failed to comply with his demand. The appellant refused to 
comply with such demand. 


» 


On the 24th October 1912 the first respondent thereupon 
instituted the suit, giving rise to this appeal against the appellant, 
“Th the court of the District Judge of Chingleput, for a declaration 
that he was entitled to the guardianship and custody of his sons 
and that the appellant was not entitled to orin any case was 
unfit to be in charge and guardianship of his sons, and for an order 
on the appellant to hand over the boys to the plaintiff or such 
other person as to the court might seem meet. He pleaded iter 
_ alia that the said letter of March 6, 1910, was revocable ; that even 
if it constituted a delegation of his parental rights to the appellant 
he was at liberty to revoke it and had in fact revoked it by his 
letter of July 1912; and that as the guardian’ of the boys he was 
entitled to their custody and even otherwise i in the interests of 
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the boys and of their moral welfare the appellant ought to be 
compelled to give them up to the plaintiff or to such other person 
as the court may think fit. . S 


Subsequently thé suit was transferred under the Letters 
Patent, 1865, clause 13, to the High Court, where it was tried, 


R. Younger, K. C. Sir Erle Richards, K. C., and R. W. Turnbull, 
for the appellant, where a suit is transferred from any local 
court to the High Court under Clause 13 of the Letters Patent, 
1865, the powers of the High Court are limited under clause 20 
thereof and the High Court must exercise only the powers which 
the local court has. The District Court has no jurisdiction over 
infants except such jurisdiction “as ‘is given to it under the 
Guardian and Wards Act, r890.: The District Court has such 
jurisdiction, if the infant ordinarily resides in the district: See S. 
4 (5) and S. 9 of the Act. But here the boys had left the district 
months previously to the institution of the suit, and’ the District 
Court had, therefore, no jurisdiction ; and consequently” the High’ 
Court had none also. Boe et 
~. Moreover the procediire provided by the Guardian and‘ Wards 
Act; 1890, is by the petition and not bya suit. The présent suit is 
therefore, miscoriceived and ought'to-be dismissed, 5 oai 

[MR. AMEER ALL—Had the court no jurisdiction under S. 9 of 
the Code of Civil Procédure, 1908] ? PMG get Ft 
ci The Guardian and Wards Act, 1890, wasa consolidated Act 
and provides its own procedure, which - if adopted, would’ have’ 
entitled the boys to have a say'in this matter, . ; SS 

Again, the Guardian and Wards Act, 1890, does not give the 
High Court any special power over ‘infants, but it is contended’ 
that-under S. 3 of this Act there is some reservation of the 
powers over infants which the High Court previously had. The! 
reservation, however, refers to the jurisdiction of the High Courts’ 
over. infants under clause 17 ‘of the Letters Patent. But here’ 
that clause is not applicable because ‘the- boys : were not and are’ 
not-shown ever to have been within the jurisdiction of the High 
Court under it. It is also contended that the Letters Patent 
reserve to the High Court the jurisdiction over infants exercised 
by the old Supreme Court.» But the jurisdiction of the Supreme | 
Court conferred by the Charter of 1801- was confined to the 
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Town of Madras and British Factories in the neighbourhood Crvie 
that Chapter did not confer jurisdiction with regard to guardian- ‘1914 
ship of Indiah minors, at least outside the Town of Madras, and Anoa 
the court having jurisdiction would have been the local court i 
within whose territory the minors ordinarily resided. If the NARAYAMAR 
High Court had any jurisdiction; it was not beyond that of the 

District Court, : 


The order of the courts below could not be maintained. 
Firstly, because it makes the boys wards of the court with the 
result that thg period of minority was extended in each ease. 
The elder boy was almost of age and no reason is shown why 
the attainment of the majority in his case should be postponed, 
Secondly, because the father is the guardian of his children and 
it is absurd to ask the court to appoint him guardian of his own 
children. Thirdly, because in restoring the children to the 
custody of the plaintiff the court has not considered whether it 
was for their welfare. They were not before the court and there 
was no issue on the question. ‘Fourthly, because if the boys 
efuse to return to their father the appellant could not compel 
them to do so and if she removed them against their wish, she 
would be liable: to proceedings: here on a writ of Habeas corpus. 
No court should make such an order. 


The real questions are whether the father is still entitled to 
exercise the functions of guardian and resume the custody of the 
boys in their interest, and whether the father is entitled under 
the circumstances of the case to revoke the authority of March 6, 
1910. These questions can be determined in the presence of’ the 
boys and by a court exercising the jurisdiction of the Crown 
over infants. The boys were not represented and the District e 
Court was not such a court. The courts below have treated 
the boys as if they were bales of goods. 

During the course of the argument reference was also made 
to the Guardian and Wards Act 1890, Preamble, ss. 1, 2,3,4,6,7,8, 
9,10, 11,12;13,15,16,17,19,24,25, 26; and 52; the Indian Majority 
Act, 1875, s. 3; Letters Patent, 1865, clause 17; Letters Patent, 
1862, clause, 16; 7 


Lyons v. Blenkin, [1821] Jac., 245. : 
ThE Queen v. Gyngall, [1898] L. R..2Q B., 232, 
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CrviL In re Agar-Ellis, dgar v. Lascelles, [1883] L. R., 24 Ch, D , 317. 
4914 Ez parie Mountofrt, [1808-9] 15 Vesey, 445 at p. 447. 
A Barnado v. Mary Ford, Goseage’s Case, [1892] L. R, A Ce, 326, at p 333. 
ANNIE Sham Ial v. Bindo, [1904] I. L. R., 26 Al., 684. 
PSAT Ghasita v. Wagira, [1896] 82 Punj. Reo., 41. 
NARAYANIAH `” Krishna v. Read, [1885] L L. R., 9 Mad, 81. 


Sharifa v. Kunskhan, [1901] I. L. R , 25 Bom., 574. 
Inre Willoughby, [1885] L. R , 30 Ch, D., 824. 
And Hope v. Hope, [1854] 4 De Gex. M. & G., 324. 
The Lord Advocate R Munro, K C, W. R. Sheldon and W. 
Ingram, for the infants, stated that the boys did not desire to 
return to India or abandon their chance of educatiorr in England. 
i No order affecting their welfare and status should have been made 
in their absence and without ascertaining their wishes, 


Kenworthy Brown, for the first respondent: The plaintiff 

asked for the revocation of the letter of the 6th March, 1910 and 

i the District Court had jurisdiction to entertain the suit under the 
Code of Civil Procedure. 5 

(MR. AMEER ALI : Whether in view of section 42 of the Speci- 
fic Relief Act, 1877, there would not be difficulty, if the suit had, 
been for a mere declaration). i 

The District Court was competent to entertain the suit a 
between the plaintiff and the defendant, and on its transfer the \ 
High Court was quite right in exercising its extraordinary juris- ' 
diction in giving the relief that it did. The Guardian and Wards 
Act, 1890, is not exhaustive and does not preclude the possibility 
of a suit independently of the Act. 

[The LORD CHANCELLOR: As at present advised we do not ĵ 
think it necessary to decide whether that Act is exhaustive. The 
question is whether the order made is good]. s 

The order is made by thé High Court which was entitled to 
exercise its extraordinary jurisdiction when the suit was once 
è transferred there. The argument really comes to this that in this 

case there is no remedy as far-as the courts in India are concerned, 
Reference was made tothe Guardian and Wards “Act, 1890, section 
25 and on the question whether the Act was exhaustive he referred to 


Sham Lal vy. Bindo, [1904] I. L. R., 26 All., 594. ; ; an 
‘Sharifa v, Munckhan, [1901] I, L. R., 26 Bom., 674, © ` : 
. and Ghasita v. Wazita, [1896] 32 Punj. Reo., 41. 


No reply was called wpon. 
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The judgment of their Lordships was delivered by 

LORD PARKER OF WADDINGTON.—This is an appeal 
from an order made by the High Court of Madras in its 
appellate jurisdiction on the 29th October 1913, confirming with a 
variation as to costs a decree of Mr. JUSTICE BAKEWELL in a suit 
in which G. Narayaniah (the present respondent) was plaintiff, 
and Annie Besant (the present appellant) was defendant. The 
decree declared that J. Krishnamyrti and J. Nityananda, the sons 
of the plaintiff, were wards of court and that the plaintiff was 
guardian of heir persons, and ordered the defendant to hand 
over the custody of the wards to the plaintiff as such guardian. 

The facts which gave rise to the action were as follows :—The 
plaintiff isa Hindu residing at Madras. He is a Brahmin, but is 
not well off, having an income of some £ 160 per annum only. 
He was for many years a member of a society called the Theoso- 
phical Society, of which the defendant was president and was 
well acquathted with her. He had two sons, J. Krishnamurti and 
J. Nityananda, born respectively on the 11th May 1895 and 30th 
May 1898. Early in 1910 the defendant offered to take charge 
of these sons and defray the expense of their maintenance and 
education in England and at the University of Oxford. The 
plaintiff thought it desirable to take advantage of the opportunity 
thus afforded of giving his sons a western education, notwith- 
standing it would entail a loss of caste. He accordingly accepted 
the defendant’s offer, and bya letter to the defendant, dated the 
6tb March 1910, affected to appoint the defendant to be guar- 
dian of their ‘persons and authorised her to act as such from that 
fime forward. 

In their Lordships’ opinion the principle on which the legal 
effect of such a letter falls to be determined do not admit of 
dispute. . 

There is no difference in this respect between English and 
Hindu law. Asin this country so among the Hindus, the father 
is the natural guardian of his children during their minorities 
but this gurdianship is in the nature of a sacred trust, and he 
cannot therefore during his lifetime substitute another person to 
be guardian in his place, He may, it is true, in the exercise uf 
his digeretion as guardian, entrust the custody and education of 
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his children to another, but the authority he thus confers is 
essentially a revocable åuthority, and if the welfare of his children 
require it he can, notwithstanding any contract to*the contrary; 
take such ecustody and education once more into his own hands. 
If, however, the authority has been acted upon in such a way as, 
in the opinion of the court exercising the jurisdiction of the 
Crown over infants, to create associations or give rise to expec- 
tations on the part of the infants which it would be undesirable 
in their interests to disturb or disappoint, such court will inter- 
fere to prevent its revocation (Lyons v. Blenkin) (1). . 
e 


Shortly after the respondent accepted her offer the appellant 
took charge of the boys and they have since been in her custody 
and she has defrayed the expense of their maintenance and 
education, In February 1912 they left India in her company, 
and after staying with her for some time in Sicily and Italy finally 
accompanied her to England, where she left them under the 
charge of Mrs, Jacob Bright, having made arrangements for their 
having a course of tuition such as would enable them to enter the 
University of Oxford. 


Though the respondent’s confidence in the appellant appears 
to have been shaken sometime previously for reasons to which it 
is unnecessary to refer, he assented to, orat any rate acquiesced 
in, the departure of his sons in her company for Europe. Never- 
theless on the 11th July. 1912 he wrote the appellant a letter can- 
celling his previous letter of the 6th March 1910, demanding that 
his sons should be restored to his custody and threatening pro- 
ceedings if such demand were not complied with. The appellant 
who had returned to India refused to comply with such demand, 
and the respondent thereupon commenċed a suit in the District 
Court of Chingleput, in the Madras Presidency, asking to have it 
declared, that he was entitled to the guardianship and custody of 
his sons, and that the appellant was not entitled to, or in any case 
was unfit to be in charge and guardianship of such sons, and for 
an order on the appellant to hand over such sons to the respondent 
or such other person as to the court might seem meet. 


In,their Lordships’ opinion this suit was entirely misconceived. 
It was not, and indeed could not be disputed that the plaintiff 
e (1) Jac., 245, y 
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remained the guardian of ‘his children notwithstanding that he 
had affected to substitute the defendant as guardian in his place. 
The real question was whether he was still entitled to exercise 
the functions of guardian and resume the custody of hs sons and 
alter’ the scheme which had been formulated for their education. 
Again, it was not and could not be disputed that the letter of the 
6th of March 1910 was in the nature of a revocable authority. 
The real question was whether inethe events which had happened 
the plaintiff was at liberty to revoke it. Both questions fell to be 
determined hgving regard to the interests and welfare of the 
infants,. bearing in mind, of course, their parentage and religion, 
and could only be decided -by a court exercising the jurisdiction 
of the Crown over infants, and in their presence. The District 
Court in which the suit was instituted had no jurisdiction over the 
infants except such jurisdiction as was conferred by the Guardians 
and Wards Act, 1890. . By the gth section of that Act the juris- 
diction of the court is confined to infants ordinarily resident in the 
district. It is in their Lordships’ opinion impossible to hold that 
infants who had months previously left India with a view to being 
educated in England and going to the University of Oxford were 
ordinarily resident in the district of Chingleput. Further a suit 
inter partes 4s not the form of procedure prescribed by the Act for 
‘proceedings in a District Court touching the guardianship of 
infants. It is true that the suit was subsequently transferred to 
„the High Court under Clause 13 of the Letters Patent 1865, but 
the powers of the High Court in dealing with suits so transferred 
would seem to be confined to powers which but for the transfer 
might have been exercised by the District Court. 

Ag&in, the relief asked for was a mandatory order directing 
the defendant to take possession of the persons of the infants in 
England, bring them to India, and hand them over to their 
father. Considering the age of the infants any attempt on the 
part of the defendant to comply with this order, would, if the 
infants had refused to return to India, have been contrary to the 
law of this country, and would have at once exposed the defendant 
to proceedings in this country on writ of Aabeas corpus. No court 
ought to make an order which might lead to these, con- 
sequences, ` The most which a court of competent jurisdiction in 
India could do under circumstances such «as existed in the present 
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case, was to order the defendant to concur with the plaintiff as the 
infants’ guardian in taking proceedings in this country to regain 
the custody and control of his sons. 

The difficulties and anomalies of the procedure adopted by 
the plaintiff are well illustrated by the history of the proceedings. 
After the transfer to the High Court, issues were settled in the 
ordinary manner. There was no issue as to whether it was or 
was not desirable in the interests of the infants, that they should 
give up all idea of a western university education and’ return to 
India. It was urged that the High Court did in, fact consider 
their interests. If it did so, it must have been upon evidence 
admitted as relevant on other issues, and it is by no means 
apparent that, had a proper issue on the point been directed, 
further evidence would not have been available. At any rate on 
such an issue, the necessity of the infants being properly represent- 
ed before the court, and of ascertaining what they themselves 
desired, could hardly have been overlooked. e 

At the trial of the action some difficulty appears to have been 
felt by reason of the facts (1) that the suit was not such as to 
make the infants wards of court, and (2) that the elder infant 
would within a very short time attain his majority according to 
Hindu law. The Trial Judge sought to overcome those difficulties 
(1) by declaring the infants wards of court, and (2) by taking 
advantage .of section 3 of the Indian Majority Act, 1875, as 
amended by section 52 of the Guardian and Wards Act, 1890, 


and declaring under section 7 of the latter Act that the plaintiff 
was their guardian so as to prolong their minorities until they 


attained respectively the age of 21 yéars. It was hardly contend- 


‘ed that any such order was competent to the District Court in 


the suit in question. It is alleged, however, that when once the 
suit had been transferred to the High Court, the High Court had a 
general | jurisdiction over infants which they*could exercise at 
pleasure, and that the directions in question were properly given 
by virtue of such general jurisdiction. It is to be observed, 
howéver, that whatever may have been the jurisdiction of the 
High Court to declare the infants to be wards of court, an order 
decluring a guardian could only be made if their interests required 
it, and, as appears above they were not before the court, nor were 
their interests adequately considered. And further, no order 
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declaring a guardian could by reason of the 19th section of the 
Guardian and Wards Act, 1890, be made during the respondent’s 
life unless ih the opinion of the court he was unfit to be their 


guardian, which was clearly not the case. A 


Since the appeal has been presented the infants have obtained 
the leave of the Board to intervene therein and be heard by 
counsel. Counsel on their behalf have appeared before their 
Lordships Board and stated that the infants do not desire to 
return to India or abandon their chance of obtaining an university 
education in this country. The order of the High Court directing 
‘the defendant to take them back to India cannot be lawfully 
carried out without their consent or without an order from the 
court exercising the jurisdiction of the Crown over infants in this 
country. It is and always was open to the respondent to apply 
to His Majesty’s High Court of Justice in England for that 
purpose. If he does so the interests of the infants will be 
considered, and care will be taken to ascertain their own 
wishes on all material. points. Their Lordships do not consider 
it desirable to express any opinion of their own on questions 
with which only the High Court in England can deal satisfactorily. 
It is enough to say that the order made by the Trial Judge in 
India as varied by the High Court in its appellate jurisdiction 
‘cannot stand, and their Lordships will humbly advise His Majesty 
that the same ought to be discharged, and the suit dismissed 
with costs both here and’ in the courts below, but without pre- 
judice to any application the respondent may think fit to make 
to the High Court in England touching the guardianship, custody, 
sand maintenance of his children. 
. i Appeal allowed. 


Lee and Pemberton, solicitors for the appellant. - š 


Douglas Grant, attorney for the first respondent. 
e 


Caldor Woods, and Pethie solicitors for the intervening 
. respondents. 
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P. C.-E, PAUL AND ANOTHER 
` versus 


WILLIAM ROBSON AND OTHERS. 


Easement— Ancient lights— Prescription— Measure of right —Infringement—~Nuisanoe. 


The owner of: a dominant tenement does not obtain by his easement a 
right to all the light he has enjoyed during the period of prescription. He“ 
obtains a right to 80 much of it as will suffice for the ordinary purposes of 
inhabitaney or business according to the ordinary notions: of mankind 
having regard to the jooality and surroundings. 

There is no infringement of the easement acquired by ancient lights unless 
the act which is done amounts to a nuisance, 

Jolly v. Kine, [1907] L. R., A. C. 1, 

Cols v. The Home and Colonial Stores, Limited [1904] L. R., A. C., 179, 
referred to. 

Paul v. &obson, [1911] I L, B., 39 Cal., 59, affirmed. 


APPEAL from a judgment and decree of the High Court at 
Calcutta, affirming those of the same High Court in its capil 
original Civil Jurisdiction. 

The appellants sued the respondents didiing that the jaiet 
had, by the erection of their new building, interfered with the 


‘enjoyment of light and air through twenty seven.. windows or 


openings, of their house, and that the respondents had thereby 
prevented light and air from entering through those windows or 
openings in such a manner as to cause nuisance, inasmuch as the 
amount of such light and air enjoyed had been reduced below. the 
measure required for the ordinary purposes of inhabitancy. og 
business of the appellants’ building according to the ordgnary 


° ee of mankind. 


r. Justice, Stephens, who tried the case, held that the light 
coming to the” appellants’ premises from the east had been 
obstructed by the respondents’ new building, but found that, as 
far as the ground and middle floors of the appellants’ premises 
were concerned, a sufficient quantity of the light which they for- 
merly enjoyed was left for the purposes of carrying on the business 
of a shop or the business of an office there, and, held generally 
that the appellants had failed to prove that the respondents had 
prevented the access of ligltt to their premises to a greater extent 
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.than the respondents had a right to do, As regards air he held 
that the appellants had failed to prove the creation of a nuisance 
by the obstfuction complained of. He accordingly dismissed 
the suit, The decree was confirmed in appeal. e. 

Plaintiffs appealed. 


De Gruyther, K. C, and Dunne, for the respondents, took a 
preliminary objection as to the competency of the appeal. They 
submitted that the courts below had concurrently found that the 
appellants had failed to prove that the obstruction complained of 
amounted to @ nuisance, and that the reasons given by the appel- 
lants in their case, to which alone they must be confined, did not 
show that there was any substantial question of law involved. 
They referred to 


Mirga Sajjad Husain v. Nawab Wasir Ali Khan, [1912] L. R., 391. A, 156, 
Karuppanan Servai v. Srinivasan Chetti, [1901] L. B.. 29 L A., 38, ` 


and section 110 of the Code of Civil Procedure, 1908. 

Upjohn K. C., and Hudson, K. C. for the appellants, submitted 
that the nr below had applied the wrong test and consequently 
the findings based on that test could not be binding on the Board. 

They took the view that if there was sufficient. light for the ordinary 
purpose of inhabitancy and business, there was no nuisance. But 
the proper test was to determine the quantity of light that existed 
both before and after the obstruction, and then say whether the 
light left was sufficient for the purpose of the business as benefici- 
ally as before. 

[LORD DUNEDIN referred to 
Higgins v. Betis, [1905] L. R., 2 Ch., 210.) 

e The usefulness of each room ought to have been considered 
separately, and it was not enough to say that the house was a 
large one and that there was sufficient light left to enable the 
appellants to use it for ordinary purposes : 

Kine v. Jolly, 61904] L. R., 1 Oh., 480 at p. 481, 

Grifith v. Richard Clay and Sons Limited, [1912] L R., 2 Ch., 291, at p. 298, 

Jolly v. Kine, [1907] L R., A. O., 1, 
which case seemed to adapt the opinions of Lord Macnaghten-and 
Lord Lindley in _ 

Colls v. Home and Colonial Stores, Limited, [1904] L. R., A. O., 179,° 
that in dealing with cases of this class regard should be had to the 
extent of previous enjoyment of light, . ° 


- Ronson 


wd Moulton 
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No reply was called upon. 

The judgment of their Lordships was delivered by 

LORD MOULTON.—The action in which the present appeal 
is brought is an action in which the appellants sued the 
respondents for infringement of certain rights of light possessed 
by them in connection with premises known as 7, Esplanade, East, 
Calcutta, of which they owned the freehold. The respondents 
had erected a building known &s 8, Esplanade, East, Calcutta, 
lying to the east of the appellants’ premises, and so situated that 


.the western walls of the respondent’s buildings wese parallel to 


and at a distance of 17 feet from the eastern wall of the appellants’ 
building. The ground on. which the respondents’ building was 
erected had for more than 20 years previously been occupied: by 
much lower buildings, and it is conceded ‘that the appellants 
had acquired rights of light thereby for the windows on the east 
side of their premises. The new buildings of the respondents 
greatly exceed in height the former buildings upon fhe site and 
decreased the amount of light coming to the eastern windows of 
the appellants, and it is in respect of this interference with ‘the 
access of light to their windows that the appellants brought the 
action. 

` The action came on for trial with witnesses before the Hon. 
Mr. Justice Stephen, sitting as a Judge of the High Court of 
Judicature at Fort William in Bengal, in its ordinary Civil 
Jurisdiction, and on the 29th day of March 1911 he gave judg- 
ment dismissing the action. Anappeal was brought from that 
judgment to the High Court of Judicature, at Fort William in 
Bengal in its appellate jurisdiction and» on the Ist daye of 
August 1911 judgment was delivered by that court dismissing 
the appeal. ` It is from this judgment that the present appeal is 
brought. 

Both in the court of first instance and in thé court of appeal 


” the facts of the case afe dealt with in detail, and clear findings 


are given on all relevant points of fact. Théir Lordships can 


‘find no material difference between the views taken by the two 


courts on.these points of fact, though the expressions used may 
not be in all cases identical. Their Lordships, therefore, would 
feel justified in’holding, if it were necessary, that this is a case of 
concurrent findings of fact. - But in truth -the’ grounds: of ‘appeal 
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do not relate’to these findings of fact, but to the question whether 
‘the’ courts below have taken the proper view ofthe legal rights of 
* the appellants, and whether, accordingly, the test which they 
“applied ás to whether those rights had been infringed was the 
*cotréct one. “This is a pure question of law, and it was admitted 
“By counsel for the appellants’ ‘that it practically turns upon the 
“interpretation tö be given, to the ‘well-known decision of the House 
“Of Lords th the case of ‘Calls v: The Home and Colontal Stores, 
Limited ®, when considered in connection with the later decisión 
“Of the House’ 8f Lords in Jolly v. Kine (2). 

Their Lordships do not’ consider that it is either necessary 
“or ‘profitable to go into the history of the divergent views 
“in respect ‘of, the nature and extent of rights of light acquir- 


F. 


“ed ‘by prescription that prevailed in the courts prior to ‘the 
decision i in Colls's case. It suffices to say that one stream: of 
' atithorities gave ‘countenance to the view that by the “enjoyment 
“of light for a period ‘of 20 years, ‘there could bè ‘acquired an 
“indéfeasible. Fight to the enjoyment of a like amount of light in’ the 
“fature “The conflicting’ stream “of authorities coutitenanced_ the 
P view that nothing coristituted an infringement of rights of light 
“which'did not amount ‘to an actionable nuisance, so that the 
* amplitude of previdus enjoyment was'no measure of the rights 
‘ ‘deqiired thereby, This conflict of views was fully recognised ‘by 
“the noble Lords who took’ part in the decision-of Colls's case, and 
‘there: can- pee doubt’ that it was their intention to decide 
“between tb and to lay down the law in such a manner às 
“AO preveri (certainty in the future. 


Mr. Jı tice Stephen takes, as ‘expressing the law laid’ deen’ z 
“this decision, ‘the’ following qualation from the opinion of. Lord 
“Davey in that case : = 


“the owner >. n of the ‘dominant tenement js entitled. to . the 
"aintiterrupted access: through his ancient windows of a quantity of light ` the 
i.measure of whith is what-{s required for the ordinary purposes of inhabitanoy ‘or 
» business of the tenement according to the ordinary- notions of..markind’ ; 4: , 
(The single question, in these casea.is still what it was in the days of Lord 

Hardwicke and Lord Eldon—whethor the obstrustion complained of ds a 
s nilstneo? T 7 ks 
\-"* And'the court’ of aoed ‘although they do not so directly ‘ase 
«their judgmént ‘on’ the above: passage in’ Lord Davey’s opinisn, 
(1) [1904] A. C., 179, >? vas - (3) [1907] A. C., 1, 
XH 150 R 
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appear to their Lordships to have substantially taken the same 
test. But in their Lordships’ opinion it is not necessary to 
examine minutely the verbal differences between the expressions 
used in the court of appeal and by the Judge of first instance. 
They accept in full the finding in fact of the Judge of first 
instance, and they are of opinion that he has consistently applied 
to them the legal test above formulated. The only question, 
therefore, is whether it, accurately, formulates the law. on the 
subject. 

It is evident on reading the opinion of Lord Davey . that he 
intended the passage to be-a precise formulation of the rights of a 
dominant tenement in respect of ancient lights, and his opinion 
was formally accepted by Lord Robertson who also took part in 
the decision. The opinion of the Lord Chancellor in that case is 


. equally clear on the essential points that the easement acquired 


by ancient lights is not measured by the amount of light enjoyed 
during the period of prescription, and that there is no infringe- 
ment unless that which is done amounts to a nuisance, It has 
been suggested that a different view is to be found in the opinions 
of Lord Macnaghten and Lord Lindley, but although there are 
passages in these opinions which might if they stood alone’ 
indicate that those noble Lords considered that to some extent ` 
the amount of light enjoyed in the past might influence the rights 
acquired for the future, there is no reason to think there was any 
intention on the part of those noble Lords to differ from the 
conclusions of their colleagues, It must be taken, therefore, that 
the House of Lords adopted the formulation of the law given by 
Lord Davey as above mentioned, 

But if any doubt remained on the point it is in their Rordships’ 
opinion set at rest by a consideration of the subsequent decision 
of the House of Lords in the case of Jolly v, Kine (1). In that case 
MR. JUSTICE KEKEWICH had found as a fact that the obstruction 
amounted to a nuisance, but in the course of his judgment said 


. that the room affected was “stilla well-lighted room.” He gave 


judgment for the plaintiff, On appeal to the court of appeal 
there wasa division of opinion among the Judges. ROMER, L.J. 
held that under the decision in Colls's case the finding that; 
it was still a well-lighted room was fatal to the plaintiffs’ élaim.- 


(1) [1907] A. C., 1, 
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VAUGHAN: WILLIAMS and COZENS HARDY, L.JJ., held to the con- 
trary. Onappeal tothe House of Lords their Lordships were 
equally divided and accordingly the appeal was dismissed. But this 
division of opinion was not due to any doubt as to the law to be 
applied. The Lord Chancellor gives his opinion on "the law as 


laid down in Colls’s case in the following words :— R 
‘í The right of the owner or ocoupier of a dominant tenement to light is 


based upon the principle stated by Lord Hardwicke in 1752, in Fishmongers’” 


Company v. East India Company, that he is not to be molested by what would 
be equivalent to a nuisance. He does not obtain by his easement a right 

- to all the light: he has enjoyed. He obtains a right to so much of it as will 
suffice for tĦe ordinary purposes of inhabitancy or business according to the 
ordinary notions of mankind having regard to the locality and surroundings. 
That is the basis on which the decision of this House proceeded. 


Lord JAMES OF HEREFORD concurred in the judgment deliver- 
ed by the Lord Chancellor. 


These were the judgments of the two noble Lords who were 
in favour of dismissing the appeal. On the other hand Lord 
ROBERTSON was of opinion that the appeal should be allowed and 
in his opinion says :— 

“I adhere, as I did in Colls’s case, to the definition given by Lord Davey 
in entire accordance with the judgments of the other noble and learned 
lords, According to that definition the quantity of light to which right is 
acquired ‘in 20 years is ‘what is required for the ordinary purposes of 
inhabitancy or business of the tenement according to the ordinary notions 
of mankind’. 

Lord ATKINSON, who was the other member of the court, was 

favour of allowing the appeal, and referring tothe decision 
inv. "s case, he says :— 

a It vould appear to me that that case established the principle that here 
must be an invasion of the legal right of the owner of the dominant tene- 
mert sufficient to amount to a nuisance in order to give him a right of 
action, and that as long as he receives through the windows of his dwelling- 
house, or in the case of a particular room in his dwelling-house, through 
the windows of that room, an amount of light which, to use the words of 
James, L.J. te Kelk v. Pearson is ‘sufficient according to the ordinary 
notions of mankind for the comfortable use and enjoyment’ of his dwelling- 
house, or of the room in it, as the case may be, no nuisance has as regards 


him been created, and no legal wrong has been inflicted upon him.” 

And although he does not expressly repeat the well-known 
passage from LORD DAVEY’S opinion in Colls’s case he shows by 
the language which he uses that he thoroughly agrees with if, and 
says that to him it appears to be of general application. 
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In thé judgment of the House of Lords in Jolly. v. Kine, there” 
is therefore an authoritative éxposition of:the decision in Cadls’s . 
case, and it is established that the law. as formulated ‘by Lord: - 
DAVEY is the law laid down by that decision.- It is somewhat 
remarkable, therefore, that counsel for’ the appellants should have- 


sought to treat the décision: in Jolly v. Kine as throwing some 


doubt: upon the interpretation of the decision in Colls's case, Operat- 
ing, if such an expression could be used, to weaken it in‘ the 
direction of directing that regard Should be had to ‘the extent of 
previous enjoyment of-light. The only explanation of such.a, view 
is that the appeal was in theend dismissed, inasmuch as the House 
was équally divided. But this was in no Way due to any difference 
of opinion ‘as to the law, but to the fact that’ the Lord Chancellor 
felt himself entitled’ to disregard the finding that the room'was 
“still a well-lighted room” in the sense which-those words would: 
naturally.convey. and to hold them-as meaning that it would ‘have 
been considered to-be well-lighted: according. to:the standard of 
a crowded city.” His Lordship was:led to this conclusion “by !pass- 
ages in the evidence and the context of Mr. -Justice KEKEWICH’S. 
judgment. ` It was on this ground alone that he was’in favour of 
„dismissing ` ‘the appeal, and therefore the actual’ result” in, “that. 
casé hag no beating on its effect as an authoritative sxplangtion 
of the, law, laid down in Colls’s case.. iets ate RRB 
Their Lordships are therefore of opinion that the: learned! Fadge 
at the ‘trial: took the’ proper™ ‘test’ as to whether’ or ‘not theré had 
been an’ infringement ‘of the rights of the appellants’ and” that he 
applied it correctly to the facts of the case, They are theréforé 
of opinion that his. judgment. was right and that the court of 
appeal was right i in affirming it; and they will humbly „advise fis 
Majesty that the present appeal epould be dismissed with costs, 


or tae S Appeal. dismissed 
Westbury, Preston and Sean: solicitors’ fot: the appellaiits. 


Watkins and Hunter : solicitors for the respondents. 
J M.P. 4. a i 
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” SHEO SHANKAR RAM AND OTHERS ‘Plathtaf) 
i VErSUS 


JADDO KUNWAR AND OTHERS (Defendants). 


Hindu Law—Joint Mitakshara Family — Foreclosure suit— Parties interested in the 
“mortgaged properties — Managing member as representing the ‘joint family—Trans/er 
-of Properly dct, 1882, ( det IF of 1888 ) Section 86. 
Where tno persons, who had acquired interests in certain mortgaged 
‘properties “n their own name but in fact on behalf of the joint Hindu 
: family of which they” were managiig™ members, were made parties to the 
» i foreclosure action by the mortgagee and the foreclosure decree was made 
against them : $ 
Held, that the managing members so akaka represented all other 
members of the family that the family as a whole was bound by the fore- 

. closure dedree, unless it: was established that ‘the managing members did 

not act in every way in the interests of the family. Where the mortgagee 

had no ngtice of the interests of the other members of the joint family, 

section 85 of the Transfer of Property Aot did not apply. i 

*!°4 BPEAL’ from a decree of the High Court at Allahabad revers- 
inga -decrée of‘the* Subordinate Judge of Ghazipur. 

"Two ldots of propeities were mortgaged to the first respondent 
under* two -~ separate mortgages. Two persons, Hira Ram and 
Dhundha Ram, acquired ` certain intérests in the properties cóm- 
prised’ in each of ‘these’ mortgages, in their own name, ‘but in 
fact on behalf of the’ “joint Mitakshara family of which they were 
the: managing members. The mortgagee brought foreclosure suits 
to which Hira Ram and Dhundha Ram’ were made parties as 
persons interested in the mortgaged properties, and obtained fore- 
closufe decrees, which were subsequently made absolute. - There- 
after the appellants, who were the other members of the joint 
family, brought the suit against the mortgagee for redemption of 
the mortgageseon the ground ‘that: they were interested in the 
properties therein and as they were not joined as parties to-the 
foreclosure: guitsy they were not: bound by the decrees made in 
such suits. The Subordinate -Judge found that the mortgagee 
had. no notice of the interests of the appellants, but he held that 
the appellants were entitled to redeem their own shares only 
and not the entire properties comprised in the two mortgages, 
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On appeal the High Court also found that the mortgagee had 
no notice of the appellant’s interest and held that Hira Ram and 
Dhundha Ram, as managing members, represented the whole 
family in the foreclosure suits, and that the appellants were 
bound by the decrees made therein. The suit was accordingly 
dismissed. (I. L. R, 33 All, 71). 


The plaintiffs appealed. 


` De Gruyther K. C, and Dube, for the appellants, submitted 
that the appellants were interested in the mortgaged properties 
and the decrees made in the foreclosure suits werg not binding 
on them as the respondent-mortgagee did not make them parties 
to the suit as required by the Transfer of Property Act, 1882, 
section 85. Reference was made to 


Kishen Parshad v. Har Narain Singh, [1911] L. R., 881. A., 45. 


Sir H, Erle Richards K. C., and Lowndes, for the first respon- 
dent, were not heard. 


The judgment of their Lordships was delivered by ° 


Lord MouLroN.—This is an appeal from a judgment 
and decree of the High Court of Judicature’ of the North- 
Western Provinces, Allahabad, which reversed a decree of the 
court of the Subordinate Judge of Ghazipur. The matter in issue 
is whether the plaintiffs or some of them are entitled to redeem 
the mortgaged properties in suit, or whether they are bound by 
certain foreclosure decrees dated the 27th of March 1895, which 
were followed by orders absolute dated the 3rd of April 1897, 
upon which possession was taken in August 1897. 


So far as is necessary to make clear the question in issue, the 
facts of the case ars as follows. The first and principal r&spon- 
dent, Musammat Jaddo Kunwar, was the mortgagee of certain 
properties under a mortgage dated the 16th September 1887, 
and of certain other properties by a mortgage of 6th January 
1891. In 1895 she brought suits to foreclose those mortgages, 
But in the interval, Hira Ram and Dhundha Ram, members of a 
joint Hindoo family, had acquired interest in the mortgaged 
properties partly by purchase and partly by obtaining a usufruc- 
tuary mortgage. Both these interests were of course subordinate 
to the mortgage to Musammat Jaddo Kunwar. Although. Hira 
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Ram and Dhundha Ram acquired these interests in their own 
name, they were in fact acquired by them on behalf of the joint 
family although the respondent Musammat Jaddo Kunwar had 


no notice of this fact at any time material to the question in this 
action. 


Hira Ram and Dhundha Ram were made parties to. the 
foreclosure actions by Musammat Jaddo Kunwar as parties 
interested in the mortgaged properties, and the foreclosure 
decrees were pronounced against them. They did not make 
any attempt, to avail themselves of their right to redeem, so 
that the order absolute was pronounced againstthem. They were 
at the time of acquiring the properties and also at all material 
times in the foreclosure suits the managers of the joint family and 
they acted as such, both in acquiring the properties and in 
abstaining from redeeming them, The appellants, the plaintiffs 
in this suit, or other members of the joint family, and they claim 
that they ere, as such members, interested in the mortgaged 
properties at the time of the foreclosure suits, and that they 
ought to have been joined therein as parties, and that inasmuch 
as they were not so joined the foreclosure decrees do not bind 
them, and they are entitled now to redeem. The Subordinate 
Judge found in their favour on this point of principle but held 
that they were entitled to redeem their own properties only and 
not the entire properties comprised in the said mortgages. On 
appeal to the High Court of Judicature it was held that they 
were bound by the foreclosure decrees on the ground that the 
joint family was effectively represented in the suit, and that in 
such case the court is not bound to set aside the execution pro- 
ceedings where substantial justice has been done merely because 
every existing member of the family was not formally a party” 
to the suit. 

There seems to be no doubt upon the Indian decisions (from 
which their Lordships see no reason to dissent) that there are 
occasions including foreclosure actions when the managers of a 
‘joint Hindoo family so effectively represent all other members 
of the family that the family asa whole is bound. It is quite 
clear from the facts of this case and the findings of the courts 
upon them that this is a case where this principle ought to be 
applied, . There is not the slightest ground for suggesting that 
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‘Crvin the managers of the’joint family did. not act in every ‘way in-the 


1914 interests of the family itself, and no question arises under ‘section 
-guzo Sgan- 85 Of the: Transfer of Property ‘Act, 1882, because -thè mortgagee 
EEAS Rai ‘had no notfce-of the plaintiff's’ interests. ‘Their ‘Lordships--have 


-Fano : ‘Kouk- therefore no hesitation in deciding that there is no reason’ fer 


NAR interfering. in the decision ofthe High- Court. : ‘They. :will,: there- 
<Eòrd Moiilion. - fore, humbly. advise His ` Majesty- that this: appeal shouldbe 
-dismissed, and that the, appellants should. pay the costs." a retri 
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: . On. the, death of a, Shebait of a, ‘temple, who;was entitled, to receive a8. auch 
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r. . a money decree on a mortgage granted by the widow," and. in-exedition of 
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e , on.February 8, 1892, a certificate of sale wherein the; property, purchased 
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said next reversioner brought the snit against thesald J fora declaration 

that he was entitled to receive the said share of the surplus income. The 

High Coury upheld J’s pleas that the next reversioner was bound by the 

deeree made against the widow in 1895 and therefore his suit was barred 

by the rule of res judicata, and that his suit was also barred by limitation by 
. Yeason.of Art. 124 of Soh. 1 of the Indian Limitation Act, 1908. 

Held, reversing the High Conrt. that the suit was not barred by the rule 
of res judicata. 

Held, also, that the said J was not competent to perform, or to provide 
for the performance of, the sacred *puja to the Deity at the temple, and 
consequently was incapable of acquiring or holding the office of shebail 
which in this oase was hereditary ; that J had not taken possession of the 
shebaiship ‘and the suit was therefore not a suit for possession of an 
hereditary office ; and that the said Art. 124 did not apply. 

Held, further, that the receipt by J of the said share of the income and 
appropriation thereof to hia own use did not constitute him the shebait for 
the time being or effect in any way the title to that office. On each occasion 
upon which J received and wrongfully appropriated to his own use the said 
share of the income to which the shebail was entitled J committed a fresh 
actionable wrong in respect of which a suit could be brought against him 
by the shebait. 

APPEAL from a decree of ‘the High Court of jadicatarcia at 
Fort William in Bengal, reversing in part a decree of the Subordi- 


nate Judge of Bhagalpur. 


The suit in which the said decrees were passed was filed in 
the Subordinate Judge’s Court by one Bhaiaji Thakur to establish 
his title to (1) a 336 annas share in the office of Shebait of a 
certain temple and a right to receivea 3% annas share in the 
offerings made in the temple and (2) 11 bighas of certain Lakheraj 
land. The claim to the land had been allowed by both courts in 
India and was not in dispute in the appeal. 


y The Shebatishiy of the temple appeared to have been vested in 
a number of Brahmin families known as Pandas who were entitled 
to share in the surplus offerings made to the idol enshrined therein, 
the office being hereditary, and one Pratipal Thakur was a Panda 
so entitled toa 3%4 annas share in the Sfedazt and its emoluments. 
Pratipal Thakur died in or about the year 1851, leaving him 
surviving as his only heir his widow Musammat Grihimoni Tha- 
kurani (hereinafter for brevity called “the Musammat” ) who 
succeeded to his share in the said office. 


By a mortgage deed dated the 29th June 1874 the Musammat 


for the Consideration therein set out mortgaged to the respondent ' 
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inter alia her interest in the income of the said temple and the 
respondent having filed a suit on the mortgage obtained a money 
decree. In execution of that decree the Musamnfat’s interest 
in the said ificome was sold and was purchased by the respon- 
dent, who was put in possession thereof on the 30th March 1892, 
and had since then received his proper share of the surplus 
offerings at the daily division. The respondent was a Beldar 
by caste and consequently incapable of becoming the Shedait. 

In November 1892 the Musammat and the said Bhaiaji Thakur 
filed a suit against the respondent to set aside the said purchase 
but the suit was eventually withdrawn by them with liberty to 
bring a fresh suit on the same cause of action. 


In the year 1895 the Musammat brought a fresh suit against 
the respondent to set aside the said purchase, but the same was dis- 
missed on the ground that it would not lie, the matter being one 
for determination in execution of the previous decree under section 
244 of the Code of Civil Procedure, 1882, ° 


The Musammat died in June 1900, and on the 28th ee 
IgIo the present suit was filed by the said Bhaiaji Thakur as the 
reversionary heir of the said Pratipal Thakur and as such entitled 
to his sharé in the said Shedadt and the income thereof. After the 
filing of the suit Bhaiaji Thakur died, and the present appellants 
were brought on the record in his place. 


The respondents pleaded that the suit was barred by limitation 
and also by the principle of res judicata. 

The Subordinate Judge decreed the suit but the High Court 
modified the decree. See 

Jkarula Das v. Jalandra Thakur, [1912] I. L. B , 89 Cal., 887. e 

The plaintiffs appealed. 

A, M. Dunne and B. Dube, for the appellants. The suit was 
not barred by the rule of res judicata. o 

(Lowndes, for the ia a said he did not rely on that 
contention.) Í 

The words in Article 124 of the Limitation Act, 1908, are 
“adversely to the plaintiff”, and by section 2 (8) of that Act 
plaintiff includes any person from or through whom a plaintiff 
derives his right to sue. Here the plaintiff derives his right to 
sue through the last male .Sfedq:¢ and not through the widow of 
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shebait, The time therefore began to run from the death of the 
widow. The High Court has relied upon 

Chanasdmbanda Pandara Sannadht v. Velu Pandaram, [1899] L. R., 27 

I, A., 69, ° 

where the purchaser was a trespasser from the beginning. But here 
the respondent got possession by purchase in execution of a decree 
against the widow and his purchase is not binding on the appellant 
after the widow’s death. That case has therefore no application to 
the facts ofthis case. ` Reference was also made to 

Prosunno Kumar Debya v. Golab Chand Baboo, [1875] L. R., 21. A., 145. 


Lowndes, for the respondent : Both sides agree that Article 124 
applies. The case raised by the appellants in the courts below and by 
their printed case here, is that the respondent was a trespasser from 
the beginning, and, not, as now contended, that he came under a 
good title, which came to an end on the death of the widow. Article 
141 of the Limitation Act is a new provision. Prior to that pòsses- 
sion adverse to the widow was held to be adverse to the reversioner : 

Brinda Dabes Chowdhrain v. Peares Lall Ohowdhry, [1868] 9 W. R., 460. 
A decree fairly and properly obtained against a widow is binding 
on the reversioner : 


` Ratama Natohiar v. The Raja of Shivganga, [1863] 9 M. I. A., 589, at pp. 


603-4, ; 
Partab Narain Singh v. Tilokinath Singh, [1884] L. R., 11 I. A. 197, 


at p 207. 

If the decree is binding, the sale in execution thereof is also 
binding. The respondent got into possession in 1892, and if the 
right to the share ofthe surplus profits was inalienable by her, 
the respondent’s possession was adverse to hber, and if.that were so, 
fe was holding adversely to all. The position of a Hindu widow, 
when she succeeds to her deceased husband’s estate, has nothing 
to do with the present case. Here the widow was the Shedatt 
and as such had the same right as a male Shedait, The 
appellants are her successors. The possession by the respondent 
during the lifetime of the widow was adverse to the plaintiff-appel- 
lants, who derived their title “from and through ” the widow. 

Pydigantam Jagannadka Row v. Rama Doss Painak, [1904] L L. R., 28 

Mad., 197. 

The claim is therefore barred by limitation. ° 


‘No reply was called upon. 
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CIIL '; The judgment of their Lordships was delivered by 
pc SIR JOHN EDGE, —The appellants here are the hejrs and legal 


JALANDEAS representatives of one Bhaiaji Thakur, now dead, who was the 


Jagua Das plaintiff in “the suit in which this appeal has arisen. Bhaiaji 
Sir Jom Thakur was a Shebait of an ancient temple of Mahadeoji, called The 
e: Singheswar temple, which is situate in Mauza Gouripur, otherwise 
Singhaswarpur, in the district of Bhagalpur. Bhaiaji Thakur became 
a Shebait of the temple on the déath in 1900 of one Musammat 
Grihimoni who was the widow of one Pratipal Thakur. Pratipal 
Thakur had been a Shebait of.the temple, and until. his death 
had been, as such Shebait, entitled to receive a 34% annas.share of 
the. daily surplus income from the offerings to, after defraying the 
expenses of, the temple; on his death his, widow , Musammat 
Grihimoni, .succeeded to, his Shebaitship and accordingly became 
. entitled to receive the same share of the daily surplus income 
from the offerings. The right to such 334 annas share came to 
Bhaiaji Thakur on the death of Musammat Grihimfoni as the 
next reversionary heir under the Hindu Law to the Shebaitship. 
The Shebaits of the temple are Brahmin Pandas who, as Shebaits 
have to perform, or to provide for the performance of, the sacred 
worship or puja of the diety at the temple. Jharula Das, who 
is the defendant to the suit and the respondent to this appeal, is 
by caste a Beldar, and, as a Beldar, is not competent to ‘perform, 
or-to provide for the performance of, the sacred puja to the Deity at 
the temple, and consequently was incapable of acquiring or hold- 
ing the office of a Shebait. 


In 1880, Jharula Das obtained a decree for money on a mort- 
gage which had been granted ‘by Musammat Grihimore. In 
execution of that decree Jharula Das in 1891 caused the 334 annas 
share of Musammat Grihimoni to be put up for sale, and at the 
sale on the 20th November 1891 purchased the share. Jharula 
s Das on the 8th February 1892 obtained a certificate of sale in 

which the property which he had purchased was described as the 
“income of the Muth of Sri Singheswarthanji Mahadeo, whiċh 
muth is situated in Mauzah Singheswarthan, pergunnah Nisankhi- 
pur Khurha, to the extent of 3 annas 6 pies, which belongs to the 
judgment- debtor, within the jurisdiction of the Madhepura => 
registry Office, Bhagalpur Collectorate.” 
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In November 1892 Musammat Grihimoni and Bhaiaji Thakur 
brought a suit against Jharula Das to have the sale to him of the 
20th November 1891 set aside. That suit was by the permission of 
the court withdrawn by Musammat Grihimoni and Bhafaji Thakur 
with liberty to bring a fresh suit on the same cause of action. In 1895 
Musammat Grihimoni brought a fresh suit against Jharula Das to 
have the sale set aside on the ground that the decree and the 
order for sale had been fraudulently obtained by Jharula Das, 
The suit of 1895 was dismissed- on appeal on.the ground that her 
proper remedy was by an application under section 244 of the 
Code of Civil Procedure, 1882, to dispute the validity of the sale, 
and consequently that the suit did not lie. Their Lordships fail 
to understand how section 244 of the Code of Civil Procedure, 
1882, could have applied to a suit which in effect was brought to 
set aside the decree of 1880, and the order for sale, on _the ground 
that Jharula Das had obtained them by fraud. 


Musamnfat Grihimoni died in 1900. On the 25th January 
1910 Bhaiaji Thakur brought the present suit in the court of the Sub- 
ordinate Judge of Bhagalpur and claimed possession of certain lands 
and mesne profits and a declaration that he was entitled to receive 
the 334 annas share of net income from the offerings to the 
temple with other reliefs. In his written statement the defendant 
Jharula Das alleged, so far as is now material, that Bhaiaji Thakur 
was bound by the decree which dismissed Musammat Gribimoni’s 
suit of 1895, and that the decision in that suit operated on the 
principle of res judicata to defeat the claim in respect of the 3% 
annas share, At the trial a defence that the suit was barred by 
Jititatjon was raised. As to the defence of res judicata the 
Subordinate Judge rightly held that the decision in Musammat 
Grihimoni’s suit of 1895 did not operate as a bar to this suit, On 
the question of, limitation the Subordinate Judge found that 
Jharula Das had not purchased the right of Shebaitship, but the 
Subordinate Judge held that the appropriation by Jharula Das of 
the 334 annas share of the surplus income from the offerings to 
the temple practically amounted toa dispossession, and treating 
Bhaiaji Thakur’s suit, so far as it related to the 314 annas Share, 
as a‘suit for the establishment of his right to Shebaitship arid for 
recovery of the profits of that office, and baving found that Musam- 
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mat Grihimoni had died in 1900 he applied Article 124 of the Second 
Schedule of the Indian Limitation Act, t908, and decided that the 
suit had been brought within time. On the 3rd April i911, the 
Subordinate Judge gave to the appellants here, who had’ been 
brought on the record as the representatives of Bhaiaji Thakur, 
who had died, a decree for possession of the land claimed, for 
possession of the 334 annas share of the net income from the 
offerings to the temple, and for emesne profits subsequent to the 


“institution of the suit, From that decree of the Subordinate Judge 


Jharula Das appealed to the High Court of Judicature at Fort 


‘William in Bengal. The High Court in the appeal upheld the 


decision of the Subordinate Judge so far as it related to the land 
claimed and to mesne profits in respect of the wrongful possession 


‘by Jharula Das of that land, and to thet extent by their decree 


affirmed the decree of the Subordinate Judge. With that part 
of the decree of the High Court this appeal is not concerned. 


Those learned Judges of the High Court considering ethat Article 


124 of the Second Schedule of the Indian Limitation Act, 1908 


‘applied to the claim in respect of the 334 annas share of the 


surplus daily income from the offerings to the temple, and being 


of opinion that the 12 years’ period of limitation provided by., 


that Article began to run in 1892, when Jharula Das first began 


‘to appropriate to his own use the income of the 3% share, 


decided that the claim in respect of the 334 share was barred. by 
limitation. They also held that the claim to the share was barred by 
the principle of res judicata, arriving at that decision apparently on 
the view that the dismissal of Musammat Grihimoni’s suit of 
1895 éxtinguished the claim of the Shebait to the 334 annas share. 


Accordingly, the High Court by its decree of the 12th® March- 


1912, set aside the decree of the Subordinate Judge so far as it 
related to the claim to tbe 334 annas share and the profits of 
that share. From that decree of the High €ourt the present 
appellants have appealed to His Majesty in Council. The defen- 
dant Jharula Das has not appealed. . 


On the hearing of this appeal, the contention that the dis: 
missal of Musammat .Grihimoni’s suit of 1895 extinguished the 
right ‘of the Shebaits to the 3% annas share, and that the claim 


Pod 


\ 


\ 


in respect of that share was tes judicata was very properly aban; 
FESR A ipo ; 
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doned; it was untenable. But it was strongly contended on 
behalf of the respondent that the claim in respect of that share 
came within Asticle 124 of the Second Schedule of the Indian 
Limitation Act, 1908, and was barred by limitations It is not 
necessary for their Lordships to consider whether, if that Article 
applied, the 12 years’ period of limitation began to run in 1892, 
or on the death of Musammat Grihimoni in 1900, as they are 


of opinion that Article 124 of the Second Schedule of the Indian. 


Limitation Act, 1908, does not apply in this case. Bhaiaji 
Thakur’s suit was not a suit for possession of an hereditary office. 
Jharula Das had not taken possession of an hereditary office, 
The office of Shebait of the temple was an hereditary office which 
could not be held by any one who was not a Brahmin Panda. 
Jharula Das was not a Brahmin Panda, he was of an inferior 
caste, and was not competent to hold the office of Shebait of 
the temple, or to provide for the performance of the duties of 
that office, jhe appropriation from time to time by Jharula Das 
of the income derivable from the 334 annas share did not deprive 
Musammat Grihimoni, or, after her death Bhaiaji Thakur, of the 
possession of the office of Shebait, although that income was 
receivable by them in right of the Shebaitship. The right to 
the office of Shebait did not arise from, or depend upon, the 
receipt of a share of the surplus daily income from the offerings 
t> the temple, although the right to receive daily a share of the 
net income from the offerings to the temple was attached to 
and dependent on the possession of the right to the Shebaitship. 
Unless the Shebaits received their share of the daily net income 
i from the offerings it does not appear how the ministrations of 
the temple could be provided for. By adversely taking and 
appropriating to his own use a share of the surplus daily income 
from the offerings: Jharula Das acquired no title and no right to a 
share of that incqme. On each occasion upon which Jharula Das 
received and wrongfully appropriated to his own usea share of the 
income to which the Shebait was entitled Jharula Das committed a 
fresh actionable wrong in respect of which a suit could be brought 
against him by the Shebait. But it did not constitute him the She- 
bait for the time being or affect in any way the title to the office. 
The appellants here are entitled to have the decree of the 

i High Céurt so far as it relates to the 3% annas share, and to the 


CIVIL 
1914 


JALANDHAR 


EA 
JHARULA Das 
Sir John 
Edge. 


CIVIL 


1914 
JALANDHAR 
c, 
JHABULA Dag 


Sir John 
Edge. . 


1184 PRIVY COUNCIL (Rote J. R. 


costs in the High Court and in, the court of the Subordinate 
Judge varied by setting aside that part of the decree of the High 
Court which relates to’ the 3% annas share and those costs, and 
by giving them a decree for all the costs in the High Court and: 
in the court of the Subordinate Judge, and a declaration that 
Bhaiaji Thakur was at the date of the suit entitled to the 3%. 
annas share of the net daily income of the offerings to the temple. 
Their Lordships will advise His Majesty accordingly. , 

The respondent must pay the costs of the appeal. 

, Agpeal allowed. 
Barrow, Rogers and Nevill: solicitors for the appellants. - i 


T. L. Wilson and Co.: soliçitors for the respondent. 
J. M. P. 
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BIJRAJ NOPANI AND ANOTHER (Defendants) 
VErSus 
PURA SUNDARY DASSEE (P/aintif) 

Vendor and pwrchaser—Conveyance by ex¢outor as beneficial owner -Bona fide pur- 

chaser for value—‘' All es‘ate right and title’ of vendors—Interpretation of deed, 
f Certain vendors as beneficial ofners executed a deed purporting to 
sell and convey certain property which was part of a testator’s estate, 
' to bona fidg purchasers for value. One of the vendors was the testator’s 
- sole surviving executor who. alone was competent as executor to sell the 
property, bathe did not purport to convey in that capacity. The vendors 
granted, sold, and conveyed the property to the purchasers together with 
‘all the eatate right, title, interest, claim and demand whatsoever of the 

vendors unto and upon ” the property sold. 

Held, that all the vendors conveyed all the title and right that thoy 
possessed in the property, and that undoubtedly included the right and 
title which one of them possessed as execator, and consequently the pur 
ohasers Sequired a good title ; and that it was not proper to infer from 


CIVIL 


1914 


April, 21, ££. 
May, 11. 
Lord DUNE 
DIN, LORD 
MOULTON, 
SIR JOHN 
Enar, 
MR. AMEER 
ALI 


- indications in the deed and in the conduct of the parties’ that the intention . 


was that only the beneficial interest possessed by the vendors should be 
conveyed since that inferense was to contradict the deed itself. 
` APPEAL froma judgment and decree of the High Court at 
Calcutta, reversing those of the same court in its ordinary 
original ‘civil jurisdiction. 

The facts of the case ate given in their Lordships, judgment 

and also in 
Pura Sundari Dasi v. Bijraj Nopani, [1919] L L. R., 87 Cal., 862, 

The suit was brought by the respondent against the appellant 
for a declaration of her title to an undivided half share in a 
house in Calcutta, and for recovery of possession thereof from 
the appellant. 

The property in suit formed part of the estate of a testator 
and was by cerfain persons as beneficial owners sold to the appel- 
lants, who were dona fide purchasers for value. One of the 
vendors was the sole surviving executor of the testator, who 
alone was competent as executor to sell the property, but he 
did not purport to convey it as executor. The deed of con- 
veyance, however, stated that the vendors sold and conveyed the 
property together with “all the estate, right, title, interest, claim 
and demand whatsoever of the vendors) therein. 
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STEPHEN, J., who tried the suit, dismissed it. He was of 
opinion that the sole executor must be taken to have acted as 
executor, and that the conveyance passed to the pufchasers his 
interest as eecutor. That decision was reversed on appeal and 
the suit was decreed. The learned Judges ( Jenkins, C. J., and 
Woodroffe, J.) were of opinion that the deed and the conduct 
of the parties’ indicated that the intention was that only the 
beneficial interest passed by the vendors should be conveyed. 


_ Sir Robert Finlay, K. C, and B. Dube, for the appellants : 
The deed in terms conveys “All estate, right, tithe &c” of the 
vendors and that includes the title of the sole executor as such, 
although he does not purport to convey as executor : 

Preonath Rarar v. Surja Coomar Goswami, [1891 I. L. RB., 19 Cal., 26, 
and Probate and Administration Act ( V of 1881), section go. It 
was not permissible to the High Court to infer from the conduct 
of the parties’ and the language of the deed that the vendors 
intended to convey as beneficial owners only. But even if such 
considerations were permissible, they do support the conclusion 
arrived at by the High Court. 


De Gruyther, K. C, and Dunne, for the respondent: The 
executorship had come to an end and the executor had no title 
as such. He did not purport to convey the property as executor. 
The executor had assented to the legacy to Katyani, who was a 
specific legatee, and the property thereupon became vested in her: 
Probate and Administration Act ( V of 1881), section 112. The 
executor had therefore no title to the property. All the vendors 
conveyed as beneficial owners and their interest as beneficiaries 


only passed to the purchasers. e 


But the vendors had admittedly no title as owners. 
Sir Robert Finlay, K. C, replied. 
The judgment of their Lordships was delivered by 


LorD MouLton:—This is an appeal in a suit,brought by the 
respondent against the appellants for a declaration of her title 
to an equal undivided half part or share in a certain house and 
premises known as 8, Sobharam Bysack’s Street, Calcutta, and 
for recovery of the premises from the appellants, in whose posses- 
sion they were at the commencement of the suit, with an inquiry as 
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to mesne profits. The facts of the case, so far as they are material, 
are not now in dispute, and are as follows :— 

The hoase and premises originally belonged to Prem Chand 
Bysack, who died on the 13th June 1886, leaving a will dated 
25th October 1884. By his will the said testator devised and 
bequeathed the said house and premises “to his daughter Katyani 
Dassee and her heirs absolutely,” subject to two charges of 20 
rupees per month, payable to two of his daughters-in-law and 
their children as and for periods specified in the will. He appoint- 
ed as executors Shambhoo Nath Bysack (the husband of his 
daughter Katyani Dassee), and two of her sons, Hemendra Nath 
Bysack and Ratanlal Bysack. On application for probate of 
„this will, the executors found that a caveat had been entered by 
some of the relations of the deceased testator, who alleged that 
the will was a forgery. This led to a suit, where, after a prolonged 
inquiry, the court, on the 16th May 1887, pronounced the will 
to be genuine and granted probate of it, and directed that the 
costs of the executors should be paid out of the testator’s estate. 

It would appear that the executors had no funds in hand out 
of which they could meet the costs of this litigation, and they 
therefore mortgaged the property for a sum of Rs. 3,950 to 
Dwarka Nath Dutt, who had been their attorney in the probate 
suit, in order to secure the payment of his costs, which amounted 
to Rs. 3,400, thé balance, Rs. 550, being treated asa loan to 
them. Katyani Dassee was made a party to the mortgage bond 
apparently to put on record her wish that no portion of the 
estate should be sold to defray these costs. The term of the 

¿mortgage was IO years. 

Shambhoo Nath Bysack died in 1889, and Ratanlal Bysack 
died in 1891, leaving his brother Hemendra Nath Bysack sole, 
surviving executor. In 1891 Katyani Dassee also died, leaving 
four sons and two unmarried daughters, of which the respondent 

` was one. 

In 1900 the heirs of Dwarka Nath Dutt, who had died in the 
meanwhile, instituted a suit against Hemendra Nath Bysack as 
sole surviving executor for sale of the property under their mort- 
gage, and at the same time the two annuitants brought suits against 
him for arrears of their annuities. To meet these demands it 
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was Getermined to sell the property, apd accordingly by a deed ° 
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SuNDARY 


— 


rd Moulton. 


‘dated the 12th of December 1900 the property was sold to the 


appellant Bijraj Nopani, one of the appellants, and Dowlatram, 
since deceased. The other appellants are sued as she executors 
of his last will and testament, one of them being Bijraj Nopani 
himself. It is on the interpretation of this deed of conveyance 


` that the question now in issue depends, and in order to make 


clear the contentions of the two parties it is necessary to explain 
its form and to state how the dispute has arisen before discussing 
the construction of the deed. 

The deed is made* between Hemendra Nath Bysack and his 
two surviving brothers of the first part, Baroda Sundary. Dassee, 
one of the annuitants of the second part, and Bijraj and Dowlat- 
ram of the third part. It recites that the property originally 
belonged to Prem Chand Bysack, that he devised it to his daughter 
Katyani Dassee and her heirs absolutely, subject to a charge for 
annuities of Rs. 20 per month, to Baroda Sundary Dassee and 
Sonamoni Dassee respectively, and that he appointed, Shambhoo 
Nath Bysack, Hemendra Nath Bysack, and Ratanlal Bysack, 
executors of such will. It then recites the obtaining of probate 
of the will after suit. It then recites the death of Katyani Dassee 
on the 8th day of April 1891, leaving five sons and three daughters, 
and the death of two of the sons unmarried, and. also the death 


- of Shambhoo Nath Bysack on 9th January 1899. 


There next comes a recital that Hemendra Nath Bysack on 
the 4th’day of September 1900 obtained an order whereby it -was 


- referred to the Registrar of the High Court to enquire whether 


there was any necessity for the sale ofthe said house, and what 
provision should be made to secure the payment of the legacigs 


- mentioned in the said will out of the rents and profits ef the 


house. It next-recites that— 

“ the said Hemendra Nath Bysack, the sole surviving executor of the said will, 
hag since paid all the debts, liabilities, and legacies mentioned in the said will.” 
- j a’! 


Then follows a recital that Sonamoni Dassee has filed a suit 


- against the said Hemendra Nath Bysack for, amongst other things, 


a declaration of her rights under the said will, and that the 


< vendors: have taken upon themselves the responsibility. of 


entering: ‘satisfaction in the said suit, as also of satisfying. the 


claims of any of their sisters, and. that therefore the petition, will 
not be proceeded with... There next comes a, recital tiat the 


fe 
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vendors have agreed with the purchasers that Rs. 10,000 shall 
remain with the purchasers as security for the annuity to Sona- 
moni Dassee, and that the other annuitant has been paid off by 
a sum of Rs. 708 in full satisfaction of her claim against the 
property. 

Here the recitals terminate and the indenture goes on to 
witness that the vendors have sold the property to the purchasers 
for Rs. 35,000, of which Rs. 10,000 are to be retained by them as 
security as aforesaid. The vendors grant, sell, and convey the 
property to the purchasers in ordinary form, together with “all 
the estate, right, title, interest, claim, and demand whatsoever of 
the vendors unto and upon the said messuage, land, hereditaments, 
and premises and every part thereof, and also all deeds, papers, 
and writings solely relating to the said premises or any part 
thereof now in the custody of the vendors or which they can 
procure without suit.” 

Then follows a covenant in the following words :— 

‘‘ The vendors do for themselves and himself. their and his heirs and repre- 
sentatives do, and wach of them doth hereby covenant with the purchasers, their 
heirs, representatives, and assigns in manner following, that is to say, that the 
vendors at the time of sealing and delivery of these presents are lawfully, right- 
fully, and absolutely possessed of and in the said messuage, land, and herediti- 
ments hereinbefore granted and conveyed as an estate eqnivalent to fee simple in 

possession, free from encumbrances, and that the vendors now have in themselves 
full power and absolute right, title, and authority by these presents to grant and 
convey the said messnage land, hereditaments, and premises unto, and to the use 
and behoof of the purchasers, their heirs, representatives, and assigns from 
time to time.” 

Finally there is a covenant to indemnify the purchasers against 
any loss at the suit of the annuitant, Sonamoni Dassee, or the 
three sisters (of whom the respondent is one), which may be 
incurred by them by or by reason of the defect, if any, in the 
title of the vendors to the property. 

The appellants paid the purchase money and took possession 
of the property under the conveyance, and remained in posses- 
sion until the 22nd June 1897, when the respondent brought 
the present suit, claiming that she was entitled to one-half share 
in the said house, because as she and her sister Kanak Manguri 
Dassee were unmarried daughters they were entitled to, share 
equally her property, inasmuch as it was s¢tridkan. She claimed 

that shé was not bound.by the said sale.e 
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The respondent’s claim to a moiety of her mother's stridhkan 
is admitted to be good in law, so that the only question in the 
suit is whether the conveyance was valid, It is plain that at the 
date of this conveyance the property was still in. the hands of the 
sole surviving executor, Hemendra Nath Bysack, and therefore he 
was competent as executor to sell it to the appellants, who were 
bona fide purchasers for value. But the respondent contends that 
although Hemendra Nath Bysack was in a position validly to 
convey it to the appellants as such executor, and did purport to 
convey it, he did not effectively do so, because the deed shows that 
he intended only to convey as a beneficial owner of the ‘property, 
being under the impression that he and his two brothers, the co- 
vendors, were beneficially entitled to it as heirs to their mother, 
and being ignorant or forgetful of the right of the sisters to inherit 
‘in preference to them. It is on this ground alone that the High 
Court decided in favour of the respondent, reversing the decision 
of the Judge of the court below, who had held that Hemendra 
Nath Bysack had by the deed conveyed all the right and title he 
possessed in every capacity, including that of sole surviving 
executor of the will of Prem Chand Bysack. 


Their Lordships are of opinion that the judgment of the E 


of first instance was right and ought to have been affirmed by 


the court of. appeal. In the first place the deed. itself gives 
abundant evidence that the position of Hemendra . Nath 
Bysack as sole surviving executor was viewed as material ‘by the 
parties to the conveyance, inasmuch as there are careful recitals 
as to the original appointment of executors and as to the death 


‘of his co-executors. His position as sole surviving executor could 


have no bearing on the conveyance if it were not that- it “ffected, 
or might affect, his title to convey. But even in the absence of 
such direct evidence that the conveyance was -by him in his 
capacity as executor as well-as beneficial owner (if and to the 
extent that he was such owner), the deed makes it clear ‘that all 
the vendors convey all the’ title and right that they possessed ‘in 


’ the property, and that would undgubtedly include the right and 

‘title which one of them possessed as executor. That this: would 
‘be the ordinafy rulë is admitted by the Judges of the court uof 
- appeal, who base their judgment on what they consider to, be 


indications in the deed and in the conduct of the ‘parties* that ithe 
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intention was that only the beneficial interest possessed by the 
vendors should be conveyed. Their Lordships are of opinion that 
this would be to contradict the deed itself; and moreover they 
are of opinion that the matters referred to would not sapport the 
conclusion drawn therefrom by the Judges of the High Court even 
if it was permissible to permit such considerations to affect the 
interpretation of the deed. 


Ifthe deed be considered fram the point of view of the 
appellants who were the purchasers and who were not otherwise 
concerned witb the property or its history, the transaction as well 
as the deed which carries it out, become perfectly clear and 
intelligible. The property was by the will charged with two 
annuities, and in order that the executor might procure the funds 
necessary to pay the costs of past litigation the property was 
under mortgage. This mortgage was being called in and the sale 
was to enable the mortgage money to be raised, The pur- 
chasers natufally desired a clear title free from entanglements. 
They therefore required that the mortgage should be paid off and 
the annuitants settled with or security given against their claims. 
For both these purposes it was necessary that Hemendra Nath 
Bysack as executor should be a party to the deed, because the 
original mortgage was effected by him for the purpose of securing 
the costs for which he was of course liable, and on his discharging 
the indebtedness as to costs he would become entitled to claim 
for the same as against the estate including the house in question. 
Moreover, it is abundantly clear from the executor’s accounts 
and from all the facts appearing in the record that the house 
still formed part of the undivided estate and that therefore he 
would $e liable to pay the annuitants the amount of their annui- 
ties from time to time, as he had been doing for years past. The 
purchasers would not be likely to trouble themselves as to the 
question of whether or not the property would ultimately go to the 
sons or daughters, but would take care that all the persons in 
whom title could.in any wise exist should join in the conveyance, 
and that they should be guaranteed against claims from those who 
did not do so. This is what the deed shows to have been done, 
and it would be entirely contrary to settled principles of law as 
well as most unjust to dona fide purchasers if the courts were to 
allow its plain legal interpretation to beeaffected by speculations 
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as to what particular rights existing in the various vendors were 

present to the minds of some or all of the parties to the convey- 

ance at the date of its execution. The deed states’ plainly that 

whatever rfght or title the vendors possess is to go to support the 

conveyance, and it is a settled -rule that the meaning of a deed is - 
to be decided by the language used interpreted in its natural sense. 

From this wholesome rule their Lordships see’ no reason for 

departing in the present case. e 


Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed and that the judgment of, the 
court of appeal should be set’ aside, with costs, and the judgment 
of the Judge of first instance restored. The resporidents-will pay 
the costs of this appeal. i l 

i ` Appeal allowed. 
Barrow, Rogers & Nevill: solicitors for the appellants. 
Burton, Yeates & Hait : solicitors for the respondert. 


J. M. P. 
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SRINATH ROY AND OTHERS, (/Vaintif’s) 
t . . a 


UVErsus è 


“DINABANDHU SEN AND OTHERS (Defendants). 


Bengal Law—Government Grant of a seceral fishery —Julkar— Tidal and navigable 
river—Change in the course of the river—Grantee’s righi— Old grani—Proof—Evidence. 
In Bengal the Government’s grantee of a several fishery in a tidal 
. navigable river can follow the shifting course of the river for the enjoyment 
of his exalusive fishery so long as the watera form part of the river 
syatem within the upstream and downstream limits of his grant, whether 
the Goverunfent owas the soll subjacent to such waters as being the long 
established bed, or whether the soil is still in a a proprietor as 
being the site of the river’s recent encroachment. 
The. English common law of several fisheries is not applicable in 
Bengal. 
Where the question was whether the Government in right of Crown 
granted before the decinnial settlement to the plaintiff’s predecessor-in-title 
a several fishery in a tidal navigable river in Bengal and the plaintiff did 
not produce the original grant :— F 
Held, that although it was usual to find some entry in the decennial 
- Bettlement papers of the creation of a separate estate of julkar at the 
period in question, yet in the absence of evidence to show that julkar grants 
made prior to the decennial settlement or that settlements with zamindars 
made at the time of it must necessarily have taken the form of pottahs or 
some other muniments which should be in the zamindar’s possession, or 
be recorded in the Government archives still in existence, and in view of 
‘the fact that in practice such original grants are but rarely forthooming 
at the present time, for proof of such grants resort must be had to seson- 
dary evidence of them, or to the inference of x legal origin to be drawn from 
long user; és 
Heid, on the evidence, that althongh the evidence of a Government grant 
of an exolusive fishery in navigable waters ought to be conclusive and 
“cloar, yet in so far as such evidence could at the present time be expected 
to be forthcoming as to particalar granis more than a century old, the 
evidence in the present case was sufficient to show that the Government 
did actually grant ‘to the plaintiff's predecessor-in- -title, or settle with him 
Bo as in effect tqgrant, a julkar right of several fishery in question. Hor 
. DasMal v. Mahomed Jaki, [1885] I. L. R., 11 Cal., 484, approved. 
APPEAL from a judgment and decree of the High Court at 
Calcutta, reversing a judgment and decree of-the court of the 
Additional Subordinate Judge of Faridpur, 
:The suit out of which the appeal arose was instituted by the 
appellants for possession of a certain julkar or right of fishery 
’ in certaj waters in the Ganges or „Padma river in the Faridpu r 
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district of which they alleged that they had been wrongfully 

dispossessed by the first respondent and persons: claiming under 

him, for an injunction and mesne profits. The Addřtional Subor- 

dinate Judĝe decreed the suit, but the High Court, on appeal, 

reversed the decision of the court below, and dismissed the suit, 
The plaintiffs appealed. 


De Gruyther, K. C, and Dunne, for the appellants: The 
evidence establishes, as held by the Subordinate Judge, the 
title of the appellants to the Julkar in the river Ganges and the 
limits and area of their julkar rights. The stream én dispute is 
a branch of the river within the limits of the appellants’ julkar 
and they are therefore entitled to the exclusive rights of fishery 
therein. The Government grantee of a several fishery in a tidal 
and navigable river is entitled to follow the course of the river 
wherever it goes whether on the Government land or on private 
land belonging to some one else. 

They referred to 


Gopeenath Roy v. Ramchunder Turkiunkar, [1808] 2 Sevestere’s Reports, 
p. 467 note 
Nubkishen Roy v. Uchchootamund Gosaier, [1855] 2 Sevestere’s Reports 
p 465 note. ; 
Ramnath Ihakoor v, Eshanchunder Bonncrjes, [1863] 2 Sevestere’s 
Reports, p 468. 
Forbes v, Meer Mahomed Hossein, [1873] 12 Bengal L. R. 210, at pp. 216-7. 
Tarini Churn Sinha v, Watson and Co,, [1890] I, L. R, 17.Cal., 963. 
Jogendra Narayan Roy v. Cratwford,',[1905] I. L. R., 82 Oal, 1141. 
Bhaba Prasad v. Jagadinha Nath Rai, [1995] I. L. R., 83 Cal , 15. 
` Krishnendro Roy Chowdhry v. Maharanee Surno Moyee, {1878] 21 W. R., 27. 
And Ishurchand Ram v. Ramchund Mokurji, [1807] 1 Morley’s Digest, 561. 


Lowndes, for the respondents : No grant is produced and fhe 
evidence fails to establish that the Government granted the 
right of fishery in both streams to the appellant's predecessors. 
But assuming that they had a grant, it would not carry with it 
the right of the fishery beyond the limits of their zemindari, and 
it does not follow that it gives them the right of fishing in a 
stream subsequently opening in the respondent’s land. In- Eng- 
land the. Crown is the owner of the beds of all navigable rivers 
and as such owner it is the Crown alone that can grant a several 
fishery. The presumption therefore is that the grant of a several | 


fishery in any such river carries with it the. ownership oe tie oes : 
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of the river. The land covered by the stream in dispute belongs 
‘to -the respondent and therefore the appellants as Government 
‘grantees, cotld not have fishery rights in the stream, On an 
analogy of the acquisition of fresh soil by alluvion? there can 
be a right of fishing in the fresh waters only if the expansion of 
‘original waters has taken place gradually. But if the waters 
have expanded suddenly as is the fact here, there could be no 
right of fishing in the new waters. The respondents have lost 
the use of their land and it would be grossly unjust to hold that 
‘they are not entitled to fish in the waters on their own land, 
There were enclosed jheels belonging to the respondents on the 
site now in dispute and they used to fish there. Consequently 
the respondents could not be committing trespass against the 
appellants by doing now what had formerly been accustomed to do. 


Reference was made to 

Hori Das Mal v. Mahomed Jaki, [1885] L L. R., 11 Cal. 434. 

Halsbuyy’s Law of England, Vol. 1, 574 g 670: Attorney-General for 
British Columbia v, Attorney-General for Canada, [1913] L. R., [1914] 
A, 0., 153. 

‘The Mayor of Carlisle v. Grakam, [1869] L. R., 4 Exch., 361. 

Faster v. Wright, [1878] L. R., 4C. P. D., 438. 

Musammat Imam Bandi v. Hurgovind Ghose, [1848] 4 M. IL. A., 408° 

Felix Lopes v. Muddun Mohan Thakoor, [1870] 13 M. I. A., 467. 

Baban Mayacha v. Shravucha, [1876] L L. R., 2 Bom., 19. 

‘Sibessury Dabea v. Lukhy Dabea, [1864] 1 W. R., 88. 

Hindson v. Ashby, [1896] L. R. 2 Oh.. 1. at p. 12. 

In ro Hull and Selby Railway, [1839] 6 M. & W., 327. 

. Mercer v. Denne, [1904] L. R., [1904] 2 Ch., 534. 
Henbury v. Jenkins, [1901] L. R., [1901] 2 Ch., 401, at p. 415. 


. Gardner v. Hodgson’s Kingston Browery Co. Lå., [1908] L. B. [1903] 


Æ C., 229. 

William Malcomson v. John O’ Dea & others, [1868] 10 H. L. C., 192. 

Gan v. Free Fisheries of Whitstable, [1864] 11 H. L. C., 192. 

Mayor of Colchester V. Brooke, [1865] 7 Q. B., 389. 

Woolryoh ®n Wayers (1830-ed), p. 473 

Morley’s Digest Introduction pp. 11, 21, 82 and Beng. Reg 11 of 1825, 
Cases relied og by the other side were distinguished, 
The judgmeut of their Lordships was delivered by 


LORD SUMNER.—In this action the plaintiffs claimed, as pro- 
prietors óf a ‘several fishery in certain tidal navigable waters in 
Eastern Bengal, a decree, for possession of an exclusive fishery 
ina portion of a river channel, of whicl? the principal defendants 
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own both the bed and the banks. They succeeded before the 
Additional Subordinate Judge of Faridpur and failed on appeal 
.to the .High Court at Calcutta. Hence this appeal to their 
Lordships’ *Board. 

There is a section of the river system of the Lower Ganges, 


between Dacca on the left bank and Faridpur on the right, where 
the great stream divides and for many miles runs in two channels 


, roughly parallel with one another. The general course is to the 


south-east. The northern of the two channels is much the larger, 
“but the southern, the smaller of the two, is itself wide. Both 
channels are tidal and navigable. 


The streams in the Gangetic delta are capricious and powerful. 
In the course of ages the land itself has been deposited by the 
river, which always carries a prodigious quantity .of mud in 
suspension. The river comes down in flood with resistless force; 
and throughout its various branches is constantly eroding its 
banks and building them up again. It crawls or races through 
a shifting network of streams. Sometimes its course changes 
by imperceptible degrees ; sometimes a broad channel with shift 
or anew one open in a single night. Slowly or fast it raises 
islands of a substantial height standing above high water level 
and many square miles in extent. Lands so thrown up are called 
“churs,” and it is by chur-lands formed at some unknown though 
probably not remote date that the northern and southern channels 
in question are at present divided, 

In the year 1897 a channel was broken through the defen- 
dents’ chur-land in question. Though relatively small, even this 
stream was of considerable size ; itis navigable for smalķbcraft, 
and is certainly within the ebb and fiow of the tide. This new 
branch probably followed a line of depressions already existing, 
one end of which was actually an arm runnipg up from the 


northern river. 

The plaintiffs claim the exclusive fishery i in this new navigable 
channel as falling within the upstream and ‘downstream ‘litnits of 
their several fishery, and allege that the defendants are trespassers 
when they fishin it. The'defendants justify their claim to fish 
in a portion of this channel. as part of the rights of owners: of the 
subjacent soil and'of persons claiming under them: :. -: ray 
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That-the plaintiffs are entitled to some fishery right in the 
river waters generally, not far distant from the site in question, 
never was mch disputed, and was admitted by the respondents 
before: their Lordships’ Board, but they dispute it$ origin and 
its extent, They say that this branch is of origin so recent that 
no title by prescription or adverse possession arises as against 
themselves ; that they are not affected by evidence of prescription 
against third parties; that even ,a several fishery, ‘duly created 
in the main stream by the Government of India in right of the 
Crown, would not extend to this new branch, still less would rights 
acquired in the main stream by prescription against other riparian 
proprietors be exercisable in it ; that the evidence neither estab- 
lishes such bounds for the alleged exclusive fishery upstream and 
downstream as would bring this branch between them, nor shows 
that ‘in fact- any julkar right was-ever created by Government 
at*all. In substance the Trial Judge found for an actual Govern- 
ment creatian of the-plaintiffs’ right, as well as for the boundaries 
claimed by them. The High Court concluded against the plain- 
tiffs on the question of the extent of their julkar rights without 
determining their origin. _ 

The evidence of the origin of the plaintiffs’ rights is docu- 
mentary, and does not depend on the credibility of witnesses, 
Chur Makundia‘is the name of the plaintiffs’ pergunnah. They 
produced. among many other documents (i) an Ekjai Hastbud 
in respect of it for the year 1790, which showed that it then 
included a Mahal julkar ; (ii) a hakikat chowhaddibandi of the 
lands and jamas of that pergunnah for the year 1795, which 
showed that the name of the julkar mahal was River Balabanta 
and Ba Baor with specified boundaries, of which the Kole Churi 
of Alipur alone can now be traced by name, (iii) dowl kabuliyats 
-of 1793 and 1799, specifying the amount of the dowl-jumma of 
the julkar, and (jv) an Issumnavisi Mouzahwari of 1821 mention- 
ing the julkar in the River Balabanta as a mouza of pergunnah 
Chur Makundia.» They putin (v) a robokari of the court of the 
Collector of Faridpur .dated 11th January 1861, by which the Go- 
vernment.recognised that this julkar had been included as a mahal 
in.the-zamindari pergunnah Chur Makundia (formerly Touzi No. 
110 in.the Dacca Collectorate, and now No. 4,000 in that of 
Faridpur), since before thé decennial settlement. It named the 
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upstream and downstream limits, and stated that the Balabanta 
river, in which it was enjoyed was the same as that known in 
1861 as the Padma, that is the larger and more ndrtherly of the 
two branclfes of the Ganges above described. The more southerly 
has been known for some. fifty years as the Bhubaneshwar. 

Some evidence, not very distinct, was given at the: trial, 
apparently for the purpose of showing that no grant from the 
Government was any longer to be found among the papers belong- 
ing to the plaintiffs zamindari, but no point seems to have been 
made then or since that the proper searches had not been made. 
Although, on the other hand, when Government ‘has created a 
separate estate of julkar at the period in question, it is usual to 
find some entry of it in the decennial settlement papers, no 


evidence was forthcoming to show that julkar grants made prior . 


to the decennial settlement or that settlements with zamindars 
made at the time of it must necessarily have taken the fornr of 
pottahs or some other muniments which should now be in the 
zamindar’s possession, or be recorded in the Government archives 
still in existence. In practice such original grants are but rarely 
forthcoming now, and resort must be had to secondary evidence 
of them, or to the inference of a legal origin to be drawn from 
long user (Garth, C. J. in Hort Das Mal vy. Mahomed Jaki (1), 
The Trial Judge was satisfied that the plaintiffs had- proved 
a Government grant or settlement about the-end of the eighteenth 
century. He was overruled by the High Court, not on the 
ground that no such grant was proved, but that it was not 
shown to have been a grant of a several fishery of wide extent. 
The High Court.thought that in reality it was only appurtenant 
to the plaintiffs’ actual pergunnah and was limited by its isiverine 
bounds. 


Their Lordships accept the rule laid down in the case of Hort 
Das Mal v. Mahomed Jaki (2), following the Engtish rule in Frtz- 
Walter's case (8) that the eviderice of a Government grant of an ex- 
clusive fishery in navigable waters ought to be corfelusive and clear, 
but they are of opinion that, in so far as such evidence can now be 
expected to be forthcoming as to particular grants more than a 
centusy ‘old, the evidence in the present case was sufficient to show 


* (1) I L. R., II Cal., p. 484. (2) LL R., Igal 434. 
he e = e (8) 3 Keble, 242. 
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that the competent authority—the Government of India in right 
of the .Crown—did actually grant to the plaintiffs’ predecessors-in- 
title, or settle with them so as in effect to grant, a julkar right 
of several fishery in certain of the waters of the postion of the 
Ganges system in question. 

The next point is one of metes and bounds. This depended 
partly on the above-named documents, partly on the records of 
certain litigation with the neighbouring zamindars of pergunnah 
Bikrampur and persons holding under them in 1816 and 1843, 
put in as partof the history of the fishery and of the claims made 
to it, partly on the testimony of living patnidars, ijaradars, fisher- 
men, and so on, and the local investigations of an ameen deputed 
by order of the court, The ameen’s reports and maps were 
accepted in both courts, and by both parties on the present appeal. 
The plaintiffs’ case depended on fixing by means of the above 
materials, supplemented by a series of maps from 1760 onwards, 
four points. roughly forming a parallelogram, within which their 
alleged julkar rights lay, the western or upstream boundary and 
the eastern or downstream boundary in each case extending from 
points north of the northern or larger channel, the Padma, to 
points south of the southern or smaller channel, the Bhubaneshwar, 
and the Jocus in quo of the dispute falling between them. The 
defendants contended, that in so far asany certain points were 
proved at all, the materials relied upon only showed that the 
fishery did not extend into any part of the Padma, but was limited 
by the right or southern bank of the main stream and thus 
excludedit. They pointed outthat the Faridpur Collectorate was 
hpunded by the right bank of the Padma, the whole breadth of 
the main stream being in the Collectorate of Dacca, and they 
argued that the robokari of 1861, which was the strength of the 
plaintiffs, case, proved at most a recognition of a fishery right, 
which stopped short of those waters in which it was now essential 
to the plaintiffs to make good their claim. \ 

A sufficiert answer is made by the plaintiffs. They obtain 
early evidence of the actual position of the points forming their 
boundaries north of the: main stream from proceedings in suits 
decided in their favour between themselves or their predacessors- 
in-title and the owners of the Bikrampur zamindari, who claimed 
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‘some julkar rights in the main “Padma also, and by means of such 
proceedings in 1797, 1816, and 1843, by means of other similar 
proceedings in litigation with some of the present defendants in 
1894, 1896, and 1897,:and also by a long succession of ijara 
kabuliyats and pottahs, which they put in evidence, they prove 
de facto possession, as under their julkar rights, of the whole 
fishery in both streams between their upper and their lower limits, 
It is an intricate task to trace the various spots mentioned from 
map to map, because of the periodic diluviation of. trees and 
houses, though these are the least transient of the landmarks 
available. Matters are also complicated by variations in the 
names of the rivers, Bhubaneshwar, Krishnapur, Narina, Padma, 
and Balabanta or Balbanta. The result, however, is sufficiently 
clear. Further, the decision recorded in the Robokari of r861 
was appealed to the Commissioner of the division at Dacca, who 
at that date exercised appellate jurisdiction in such matters over 
the Collectorate of Faridpur, and he affirmed the decision below, 
As this decision proceeded on the footing that the julkar claimed 
extended over the waters of the Padma, and was a valid julkar 
included in the permanent: settlement, it may reasonably be in- 
ferred that the Commissioner of Dacca took note that the parties 
entitled to the julkar, claimed rights within his Collectorate, and 
finding nothing in the Dacca records to the contrary, affirmed the 
decision below for Dacca as well as for Faridpur. 


The Trial Judge, following a long and considerable body of 
decisions in Bengal, held that, if the plaintiffs’ rights in this stream 
or streams out of ‘which the new branch opened were once estab- ` 
lished, they would extend to thé waters of the new branch as soom 
as it was formed; a principle which is conveniently called the 
right to follow the river.” It does not appear that this current 
of authority was challenged or doubted either before the Trial 
Judge or the High Court; certainly its authority was binding 
upon both, The defendants’ case simply was that in fact neither 
the plaintiffs nor their predecessors-in-title could be shown ever 
to-have enjoyed or to have been entitled to any julkar right 
except that lying within the boundaries of their zamindari-and 
appertaining thereto. The High Court appears to have arrived 


e ata.conclusion in favour of the defendants’ argument mainly in 
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consequence of the view taken of the true meaning of the judg- 
ment of 1816, and of the significance of the Thakbast map of 1862, 
and amargin&l note upon it. It is not necessary to examine the 
language of the judgment of 1816 in detail, but theif Lordships 
are unable to hold that it excluded the main or northern stream 
from the’ plaintiffs’ fishery, either expressly or by implication. 
The language is obscure, but, as their Lordships read it, the 


plaintiffs’ construction of it wag right. The Thak map was- 


pressed beyond its legitimate effect. It was concerned only with 


that portion of the fishery which fell within pergunnah Bikrampur, 


and was inconclusive. 
The question of the effect of deltaic changes in a river’s course 
upon the exclusive right of fishing in it appears in the Indian 


decisions as long ago as the beginning of the last century. It was | 
laid down in 1807 that if a river changes its bed the owner of 


julkar rights in the old channel continues to enjoy them in the new 
one [/shurchund Ram v. Ramchund Mokhurjt (1) }. The converse 
case occurred in the following year. A landowner sued the owner of 
julkar rights in a tidal river for taking possession of a jheel formed 
on his land by the overflow of the river. The channel of the 
river had not altered, the jheel formed no part of it, and 


was only connected with it at the rivers highest stage. 


Accordingly, it was held that the owner of the fishery, having no 
right over the plaintiffs’ land, had no right to the fishery in waters 
thus formed upon his lands. [Gopeenath Roy v. Ramchunder 
Turklunkar(2) |, This assumed some right of following the river 
and placed a particular limit upon it. It will be observed 


so far that whatever may have been the basis for the right of ` 


julkare in the river, the right of fishing in the jheels was treated 
as belonging to the owner of the subjacent soil, a right which 
was shortly after, in 1813, held to be severable from the ownership 


of the soil, so that the bare grant by the landowner of the right ` 


of fishing in the jheel did not in itself convey any property 
in the soil [Lukhee Dasee v. Khatinah Beebee (8) ]. Why the owner 
of julkar right in the river has or may have an enjoyment 
of that right co-extensive with the waters of the river which 


permanently form part of it, though they have changed their 


(1) IS. D. A. Rep. 221, Morley’s Digest, I. 561. 
(2 Macnaghten’s Select Rep. 228; 2 Soveater’s Rep. p. 467 note. 
(8) 28, D. A. Rep. 51. 
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course, is not stated. Not improbably it rested on local custom, 
for the Bengal Alluvion and Diluvian Regulation (No. XI of 1825) 
is careful in a cognate matter to keep local custom alive, At any rate 
the principle was well established as early as 1808 that a right of 
fishery follows the river whatever .course it may take, for the 
ground on which in Gopeenath’s case the High Court allowed 
the appeal from the court below, which had acted on this principle, 
is simply that in point ‘of fact the jheel in question, though formed 
by the river’s overflow, was no longer so connected with it as to 
form part of the river. This was long considered to have been 
the effect of these decisions. Mr. Sevester’s note upon them in 
Vol. 2, p. 467, of his Reports is, “ A general right of fishery. in 
a river, when not otherwise defined, is restricted to the channel 
of the river and water considered to form part of it, not extending 
to adjacent lakes or other pieces of water occasionally supplied 


by’ overflowings of the river but not actually connected with the. 


channel of it.” The rule was.so applied in 1856 Nubkishen. Roy v. 
Uchchootanund Gosain (1), and in 1863 Ramanath *Thakoor v, 


Eshanchunder Bonnerji (2). In the former it was held that the right- 


of julkar in the river was confined to the river and streams flowing 
into or from it, exclusive of jheels not connected with the channel 
but extending .to watercourses which though not immediately 
within the great channel of the river adjoin or flow into it or are. 


supplied therefrom ; “their right consists of the flowing stream and. 


the adjuncts flowing from or into it.” In the latter the limitation 


of the river’sadjuncts flowing from or into it was, held not to. 


extend to adjacent sheets of water with which the river communi- 


cates only when in flood. “We think,” says the court, “the grant of. 
julkar must be construed as prima facie confined to the rivers and. 


, sheets of water communicating therewith to which the plaintiff might 
get access without trespassing onthe land.” It is. true that these. 
two decisions do not specifically deal with the case of the changed 
channel of a deltaic stream, but they do clearly l&y down rules 
for defining the area of the waters in.which the julkar-right is.to 
be enjoyed, which carry it beyond the limits of actual. navigability 
though confining it to waters which are adjuncts of the navigable 
stream, They make the. right depend on the identity -of the 
river in Which it is enjoyed and do not confine it to such waters 

(1) 2 Sevestere, 456 note. ., (2) 2 Sevestere, 468, ` 
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of that river as are superimposed’ on the very land once owned 
by the grantgr of the right. The current of decision was not 
unruffled by doubts. The court observes in 1859 in Gurgeb Hossein 
Chowdhree v. Lamb (1), “the part of the country through which 
the Megna flows is intersected with innumerable creeks into which 
the tide from the main river flows. The right of fishing in these 
tidal creeks belongs of right to the owner of the property into 
which they flow,” but this case i$ explained by the fact that the 
part of the rivér in question was almost if not quite an arm of the 
sea. ‘An opinion was indicated in 1864, though not absolutely 
necessary to the decision, in Mohsranee Sibessury Dabee v. 
‘Lukhy Dabee (2), that the extension of rights of fishery, in 
consequence of an expansion of the river in which they were 
enjoyed, ought to depend, as questions of alluvion would, upon 
the rapidity of the expansion. If sudden, it would work no 
change in the ownership of the submerged soil, and so cause no 
extension of the julkar right ; it would do both if it took place 
‘by gradual and imperceptible advances. The court here inclined 
to connect the right of fishing indissolubly with the right to the 
soil subjacent to the waters in which the fishery right was enjoyed. 
In 1866 came two somewhat contradictory decisions. ‘The 
court in Nobinchunder Ray Chowdry v. Radha Peeree Debia (3), 
scouted as “ preposterous” a claim to follow the diverted waters 
in which the plaintiff had the fishery, but this was without 
discussion of the. authorities, and the claim was alleged not 
against the owner of the soil over which the diverted waters 
flowed but against the owner of the fishery in the waters 
of anpther river into which the plaintiffs river had burst and 
discharged itself. In the second case, Gobind Chander Shaka v. 
Khaja Abdool Gunnie (4), the plaintiff and defendant, joint 
owners of land and of a fishery, had made a partition of 
the land but not of the fishery, and the plaintiff sought to oust 
the defendant from fishing over the land, which now belonged 
exclusively to him but had been over-flowed by a change 
in the course of the waters. Sir Barnes Peacock in dismissing 
the suit observes “still the fishery existed in that part of the river 
out of which the fish was taken, although by a change in the 


¢ 
(1) Sud D. Ad., Vol. XX. 1859. pp. 1857-1361. 
(2) Suth. W. R., I. 88. (3) 6 Suth W. R., 17. (4) 6 Suth, W, R., 41. 
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course of the river it ran over the portion of the land which was 
allotted to the plaintiff under the butwara partition.” Again, in 
1873 Krishnendro Roy Chowdhry v, Maharanee Surno Moyee (1), 
the court somewhat reluctantly followed the rule, which it deemed 
to be settled, that the owner of the fishery where the river's 
channel has changed has “a right to follow the current,” that he 
“may not only follow the river to any channel which it “may 
from time to time cut for itself, but may continue to enjoy together 
with the open channel all closing or closed channels abandoned 
by the river right up to the time when the channel became finally 
closed at both ends.” Upon the facts of that case it is the latter 
part of this proposition that is directly involved in. the decision, 
The whole question. was learnedly reviewed by -Mr, Lal Mohun 
Doss in 1891 in his Tagore Lectures on the Law of Riparian 
Rights, who (pages 372, et seg.) while admitting a settled current 
of authority in India to the contrary, urges the very arguments 
and conclusions of the now respondents and relies ‘on the same 
authorities, Nevertheless, after-this discussion had brought the 
question again before the courts and the profession, the 
High Court in a critical decision affirmed the long-standing 
rule. This was in 1890 in the case of Tarini Churn Sinha v. 
Watson & Co(2). The questions were directly raised : “Cana right 
of julkar in a public navigable river exist apart from the 
right to the bed of the river, or must it necessarily follow that 
right?” “Do the defendants lose their vested right by a 
change in the river’s course, though the river still is navigable and 
subject to public right?” This case raised the very question which 
has been in debate before their Lordships, for the change in the 
river's course was a sudden one taking place in the cour%e of a 
single year and not by imperceptible or slow encroachment. The 
answer given by the court was in favour of the owner of the 
right of fishing in the river. It purported to follow a converse 
decision in Grey v, Anund Mohun Moitra (3) and decided 
that “so long as the river retains its navigable character it is 
subject to the rights of the public, and the dishery remains 
in the person who was grantee from the Government.” In Grey’s 
‘case achange of channel had left an old bed either dry or con- 


‘taining only pools disconnected with the river, and it yas held 


(1) 21 Suth. W. R, W. ` (2) Ind. L. R., Oal., XVII. 968, 
st aè E (8) 111864] “W. RÀ 108. Soas TOO 
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that what the river had abandoned, albeit part dry land and 
part jheels, pecame private property. Thenceforth it belonged 
to the riparian owners who could claim settlement of it from 
Government, and the reason given is that “the right of the defen- 
dant” (the owner of the fishery), “being granted out of and part 
of the Government’s right to the river, no longer exist when the 
Government’s right is itself gone.” Thus it will be observed that 
in Tarini’s case the court conceived itself to be reducing the 
subject to symmetry by deciding that while on the one hand the 
owner of thé fishery rights in the river lost them where there 
was permanent recession of the river, he increased them where 
there was permanent advance of the river. In the latter case the 
court disregarded the conception of Government right to the 
river as being an incident of Government right to the subjacent 
‘soil, and treated the Government right and the right of its grantee 
inrespect gf the fishery as subsisting in the river wherever that 
river might flow, and not as subsisting in flowing water only 
where and so long as it flowed over soil vested in the Govern- 
ment. This view has since been treated as established. That the 
julkar right in the river extends over a piece of water formed 
originally by the river, but so far dried up as to be disconnected 
from it, except in the rains, during and just after floods, was 
decided in 1905 in Jogendra Narayan Roy v. Crawford (1). The 
ground of the decision is that such water is still part of the river 
system, and when that is so in fact the right of fishing persists 
in respect of it. This is the case of re-trocession. So to in the 
case of Bhaba Prasad v. Jagadindra Nath Rai (2), in the same year 
the principle is thus expressed, “ tne julkar rights were settled with 
the plaintiffs’ predecessor many years ago. The plaintiffs by virtue 
of the settlement conferred upon them are entitled to exercise 
the right of fishery in the said river wherever it flows within the 
limits prescribed in the settlement itself.” Both these cases 
purport to folloy Tarini’s case, which was a case of an advance 
of the river into a newly formed channel, and the rest of a long 
line of settled authorities. It must now be taken as decided in 
Bengal that the Government’s grantee can follow the shifting 
` river for the enjoyment of his exclusive fishery so long as the 
“waters form part’ of the river systeme within’ the upstream and 
Q) L D Ra 38Cah, 11417 ` (2) L L. R., 33 Cal., 16, 
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downstream limits of his grant, whether the Government owns 
the soil subjacent to such -waters as being the long-established 
bed, or whefher the soil is still in a riparian proprietor as being 
the site of the river's recent encroachment. 

Their Lordships were strongly and. ably pressed to disregard, 
or at least to qualify, these decisions. The points made were (a) 
that in principle the right to grant a several fishery in tidal navi- 
gable waters is so essentially connected with the right to the 
soil and the bed of the channel, that no fishery right can exist 
where the grantor of the several fishery never hab owned the 
subjacent soil ; (0) that in any case the acquisition.of fresh waters 
can go no further and can proceed no otherwise than the acquisi- 
tion of fresh soil by alluvion, and therefore that an expansion 
of waters within which a julkar right exists can only carry with 
it an extension of the julkar right if it has taken place by, im- 
perceptible encroachments upon the land, . and not, by sudden 
irruption ; and (¢) that it would be grossly unjust to hold.that 
the natural misfortune which swams a landowner’s soil by a 


river’s encroachment should be accompanied by a legal ouster 
from such enjoyment as the natural disaster has left him. In 


extension of the last point it was argued that the disputed site . 


in fact covered the sites of former enclosed jheels which belonged 
to and had been enjoyed by the defendants, and that no trespass 
could be committed as against the plaintiffs in any view by. fishing 
where the defendants had formerly been accustomed and entitled 
to fish in waters overlying their own land. This question of 
fact, which seems not to have been passed upon by the courts 
below, was not sufficiently made out, but even if it were, it appeats 


to be covered by the general argument. 


_ For these contentions. reliance- was placed on the Mayor of 
Carlisle v. Graham (1), when Kelly, C.B., says: “We are called 
upon to decide the question which now arises for the first time: 
Is the several fishery of a subject ina tidal river, the waters 
of which permanently recede from a portion of its course and flow 
into and through another course, where the soil and the land on 


both sides of the new channel thus formed belong to another sub- 

ject, transferred from the old to the new channel, and so a several 

fishery created in and thrqughout such new channel, or if some, 
(1) L. R., 4 Exoh. at pp. 367,868, 
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and if any, in what part of it? In the case of Murphy v. Ryan (2), 
O’HAGAN, J, in delivering the judgment of the court, says, ‘ but 
whilst the right of fishing in fresh water rivers in which the soil 
belongs to the riparian owner is-thus exclusive, the right of fishing 
in the sea, its arms and estuaries, and in its tidal waters, wherever 
it ebbs and flows, is held by the common law to be publici juris 
and so to belong to all the subjects of the Crown; the soil of 
the sea and its arms and estuaries and tidal waters being vested 
in the Sovereign as a trustee for the public. The exclusive right 
of fishing in the one case, and the public right of fishing in the 
other, depend upon the existence of a proprietorship in the soil 
of the private river by the private owner and by the Sovereign 
in a public river respectively. And this is the true principle of 
the law touching a several fishery in a tidal river. If therefore 
the right of the Crown to grant a several fishery in a tidal river to 
¿ subject is derived from the ownership of the soil, which is in the 
Crown by thg common law, a several fishery cannot be acquired 
even in a tidal river if the soil belong nct to the Crown but toa 
subject. And all the authorities, ancient and modern, are uniform 
to the effect that if by the irruption of the waters of a tidal river 
a new channel is formed in the land of a subject, although the 
right of the Crown and of the public may come into existence, and 
be exercised in what has thus become a portion of a tidal river 
or of an arm of the sea, the right to the soil remains in the owner, 
so that if at any time thereafter the waters shall recede and the 
river again change its course, leaving the new channel dry, the soil 
becomes -again the exclusive property of the owner, free from all 
right whatsoever in the Crown or in the public. ” 
b 


With this case has to be considered also Foster v. Right (2). 
There the proprietor of a right of fishing in the Lune, at 
that part neither tidal nor navigable, was held entitled to 
“ follow his river* when the river had so far shifted its course 
as to flow over. another's land, and the person, to whom the land 
which came to form its new bed had previously belonged, was 
held to be a trespasser when he fished in its new channel. The 
change of bed had been gradual, perceptible and measurable over 
considerable periods of time, but from week to week imperceftible. 


(a) 21r. R.O. L, atp. 149, (2), 4.0, P. D. 438. 


CIVIL 


1914 
BRINATH ROY 
t. 
DINABANDEU 
SEN 


Lord Sumner. 


CIVIL 


1914 
SRINATH ROY 

EA 
DINABANDHU 

SEN 


Lord Sumner. 


1268 PRIVY © UNOL. [A.L J.R 


It was held that the imperceptible changes had had the effect of 
producing an accretion to the land of the owner of the fishery, 
and that“ the river had never lost its identity nor its*bed-its legal 
owner.” (pége 446) ; “ he has day by day and week by week- be- 
come the owner of that which has gradually and tmperceptibly 
become its present bed, and the title so gradually and impercep- 
tibly acquired cannot be defeated by proof that a portion of the bed 


now capable of identification was formerly land belonging to the ` 
defendant or his predecessors-in-title.” The Mayor of Carlisle . 


v. Graham was distinguished on the ground that in that case the 
river bed was a new bed, not formed by the gradual shifting of the 
old one but totally new, the old bed remaining recognisable in 
its old site but deserted. The Eden became a river with two beds; 
the Lune was at all times a river with only one though an am- 
bulatory one, As counsel in Foster v. Right boldly argued for the 
right to “ follow the river” in its Indian sense saying (page 440), 
“even a sudden and violent change in its course would not have 
taken away ” the plaintiffs right, and as the adoption of that a 
fortiori view would have madeall consideration of gradual accre- 
tion immaterial, the decision must be regarded as one which 
negatives the contention of the respondents in the present case. 
As with the river Lune so the part of the river Eden which was in 
question in the Mayor of Carlisle v. Graham is one ` which does 
not appear to be subject to frequent change. How the law might 
be if conditions similar to those of Bengal could occur in 
England. is another matter. The above cases would have been-more 
directly in point had the river in question been one whichoften and 


swiftly changes its course as for instance the-'tidal Severn, ef: 


which Hale writes (Hargrave’s Law Tracts, p. 16), “tha® river 


which is a wild unruly river, and many. times shifts its channel, 
especially in that flat between ‘Shinberge and Arue is the common , 


boundary betwéen,the manors on either side, viz.» the flum equae 


or middle of the stream, and this is the custom of the manors, 
contiguous to that river from Gloucester down to Aure.” There . 


is in this part of the Severn an ancient several fishery, enjoyed 
by the Lords of Berkeley under charters of Henry l., Richard I. 
and John, which must be much ` more analogous to the julker i in the 
present case than cases in-the rivers Eden or Lune. A somewhat 
similar instance in Scotlard is mentioned’ by’ Lord Abinger in Z» 
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re Hull and Selby Railway Company (1), but the question of 
the right to follow the river does not’ appear to have arisen for 
decision in these cases. 


It was admitted that the common law of England as such does 
not apply in the mofussil of Bengal, but the argument was that 
principles established under and for English conditions afford a 
sound guide to the rules which should be enforced in India. Their 
Lordships have given these arguments careful consideration, 
though they would in any case be slow to disturb decisions by 
which rules have been established for Bengal governing extensive 
and important rights such as rights of julkar, and unless they could 
be shown to be manifestly unjust or flagrantly inexpedient, their 


Lordships would not supersede them. The Indian Courts have, 


in many respects followed the English Law of waters. Sometimes 
their rules are the same ; sometimes only similar. Julkar may 
exist not only as a right attaching, to riparian ownership but also 


“as an incorforeal hereditament,a right to be exercised in the 


tenement of another, Forbes v. Meer Mahomed Hossein (2), as a 


profit a prendre in alieno solo (Lukhee Daseev. Khatimah Beebee, 


(3). In navigable waters such rights are granted by the Govern- 
ment of India, or, what is equivalent toa grant, settled with the 
grantee under the Revenue Settlement, by the Government, and 
are thus derived from the Crown (Prosuno Coomar Sircar y. Ram 
Coomar Parooey, (4). The freehold of the bed of navigable waters was 
` deemed to be in the East Indian Company as representing the 
Crown and now is vested in the Government of India in right of 
the Crown (Doe, dem. Seeb Kristo Banerjee v. E. I. Co.(s), Nogen- 
ark Chandra Ghose v. Mahomed Esoff, (8). Where the bed thus 
forms part of the public domain the public at large is prima 
Jacte entitled to fish, Thus the English analogy has been 
closely followed. Again, the sudden invasion ofa private owner’s 
land by the watefs of a navigable river does not divest the proper- 
ty in the soil. If the change in the course of the navigable river 
results in the water in the new course being in fact navigable 
(that is, capable of being traversed by a boat at all seasons, 

(1) 5M. & W., 527. © (2) B. L. R., XIL at p. 216. 

(8) 8. D.A. Rep., 5L i(4) I L. R., 4 Cal, 53. . 

(5) 6 Moore’s Indian Appeals, 267; 10 Mooer’s P., C. 0., 140, 

(6) É B. L. R., 406; 18 Suth. W. R., 113. è 
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Chundar Jalesh v. Ram Chunder Mookerjee ($), Mohiny Mohun 
Dass v. Khaja Ahsamullah (2), the flooded landowner must sub- 
mit to have his land traversed by the vessels of the public in the 
course of flavigation and cannot in right of his ownership erect 
works on his flooded soil to the obstruction of the navigation. 
None the less he remains the owner, and should the waters 
permanently retire his full rights as owner revive unless lapse 
of time or circumstances, or both, suffice to prove an abandonment 
of his rights of ownership for his part. 

Still, there is one step which the Indian Law has never taken, 
for as it has gone in the adoption uf English rules. Often as. the 
opportunity for so doing has arisen, it has never been held that 
the capacity of the Government of India to grant to or settle 
with a private owner the exclusive right of fishing in tidal naviga- 
ble waters is so indissolubly bound up with its ownership of the 
soil subjacent to those waters that, no matter how those waters 
may subsequently change their course, while still remaining part 
of the same river system within the upstream and downstream 
limits of the grant, the enjoyment of the right so granted 
cannot extend beyond the limits of the Government's 
ownership of the soil lying perpendicularly underneath them, 
as if may vest from time to time, It is one thing to presume 
the soil of the bed ofa tidal navigable river to be vested in the 
Crown and to hold that the Government of India in right of the 
Crown can grant the fishery in the superincumbent waters in 
severalty, and quite another to hold that the several fishery when 
ence thus created is for ever enjoyable only in waters that con- 
tinue to flow precisely over ground which was in the Crown at the 
date of the grant. “Whether the actual proprietary rightin the 
soil of British India,” says Garth, C. J., in the case of Hari Das 
Mal alreacy cited, “is vested in the Crown or not (a point upon 
which there seems some diversity of opinion) I take it to be clear 
that the Crown has the power of making settlements and grants 
for the purposes of revenue of all unsettled and unappropriated 
lands, and I can see no good reason why they should not have 
the same power of making settlements of julkar rights and of 
lands covered by water as of land ‘not covered by water. In either 
case the settlement is made for the purpose of revenue and for 

(1) 16 Suth, W. Re 812, 6 . . ` (2) 17 Suth, W. Rae 78> 
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the benefit of the public.” Again, the rights of the Crown are 
thus staf€d in The Collector of Maldah v. Syed Sudurooddeen (1), 
“The righty to resume land is one based on the right of the 
Government to a portion of the produce of every beegah of the 
soil as revenue, whereas the claim to possession of the julkars 
of rivers not forming portions of settled estates is founded upon 
a supposed right in Government as trustees of the waterways 
of the country to possess and to assign the exclusive possession 
of them to any individual it chooses on the payment of revenue 
for them in the shape of a fishery rent.” (Hurreehur Mookerjea 
v. Chundeechurn Dutt (2), Collector of Rungpore v. Ramjadub Sein 
(8), See, too, Radha Mohun Mandal v. Neel Mudhub Mundul ("), 
and Satcowri Ghosh Mondal v. Secretary of State Jor India (5), 
where the cases are collected and discussed.): 


In truth the rule which in the United Kingdom thus connects 
the subject’s right to an exclusive fishery in tidal navigable waters 
with the Wmits of the Crown’s ownership of the subjacent soil 
is itself the result of conditions partly historical and partly geog- 
raphical which have no counterpart in Lower Bengal. In Brac- 
ton’s time thisrule would seem to have been unknown ; at any 
rate he ignores it; and treats the'right of fishing in rivers, as did 
the Roman law, as a right publici juris. Whether in his time this 
was at common law orthodox or heterodox, or whether he supple- 
mented the defects ofour insular system by a reversion to that of 
‘Rome, need not now be considered. What is clear is that during 
the many years between his time and Hale’s the generality of the 
right of river fishing, if it ever had been the doctrine of the 
common law, was such no longer. According to Hale (De jure 
maria page 1, chap. 4; Hargrave’s Law Tracts, page 11), “the 
right ‘of fishing in the sea and the creeks and arms thereof is 
originally lodged in the Crown as the right of depasturing is 
originally lodged in the owner of the wastes whereof he is lord, 
or as the right of fishing belongs'to him that is the owner of a 
private or inland river. . . . The King is the owner of this 
great waste, and as a consequent of his propriety hath the primary 
‘right of fishing in the sea or creeks or arms thereof.” Beit 

(1) 1 Suth, W. R., 116. (2) XVIL 8. D. A. Rep., 64i. 


(3) 2 8Sevèstere, 373. (4) 24 W. R , 200, 
e : (5) I. L R., 22 Calcutta, 252 
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observed’ that this doctrine may be called essentially insular, and 
that the” proofs of it which Hale adduces are purel English, 
namely, Close Rolls, Parliament Kolls, and Rolls pf the King’s 
Bench mainly in “Plantagenet times, and that he places on 
Bracton’s' Roman doctrine an interpretation, confining it to rivers 
which are arms of the.sea, which is itself a dissent from that doc- 
trine. The question how far -a-rule established in ‘this country 
‘can be usefully applied in another, whose circumstances, historical, 
geographical, and social, are widely different, is well illustrated 
by the case of navigability, as understood in the law of the differ- 
ert States of the United ‘States of America. Navigability affects 
both rights in the waters of a river, whether of passing or repaés- 
ing or of fishing, and the rights of riparian owners, whether as 
entitled to make structures on their soil which affect the river's 
flow, or as suffering in respect of their soil quasi-servitudes of 
towing, anchoring, or landing in favour of the common people. 
The courts of the different States, minded alike to follow the 
common law where they could, found themselves in the latter part 
of the eighteenth and the early part of the nineteenth centuries 
constrained by physical. and geographical conditions to treat it 
differently. In Massachusetts, Connecticut, New Hampshire, and 
Vermont, where the rivers approximated in size and type to the 
rivers of this country, the English common law rule was followed, 
that tidality decided the point’at which the ownership of the bed 
and the right to fish should be public on the one side and private 
on the other. Other States, though possibly for other reasons 
since they possessed rivers very different in character from those 
of England, namely, Virginia, Ohio, Illinois, and Indiana followed 
the same rule. But in. Pennsylvania, North Carolina,, Iowa, 
Missouri, Tennessee, and Alabama, this rule was disregarded, ‘and 
the test adopted was that of navigability in fact, the courts thus 
approximating to the practice of Western Europe (see Kent's 


"Commentaries, iii. 525), The reasoning has been put pointedly 


in Pennsylvania. Chief Justice Tilghman says in 1810, in Carson 


v. Blazer (1), “the common law principle concerning rivers ” (viz, 
that rivers, where -the tide does not ebb and flow, belong to the 


owners of adjoining lands. on either side), “even if extended to 


(1) 2 Pinney, at page 477.: 
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America, would: not apply to such a river as the Susquehanna, 
which is a mile wide and runs several hundred miles through a 
‘rich country,and which is navigable and is actually navigated by 
large boats. If sucha river had existed in England no such 
law would ever have been applied to it.” (See too, Shrunk v. 
Schuylkill Navigation Co, (1). Thirty years later in Zimmerman 
v. Union Canal Co. (2) President Porter observes, the rules 
of the common law of England in regard to the rivers and 
the rights of riparian owners do not extend to this common- 
wealth, for the plain reason that rules applicable to such streams 
as .they havt in England above the flow of the tide scarcely one 
of. which approximate to the size of the Swatara, would be inap- 
plicable to such streams as the Susquehanna, the Allegheny, the 
Monogahela, ” 
lar deviation, equally grounded in good sense, from the strict 
pattern of the English law of waters lies at the bottom of the 


and sundry other “rivers of Damascus.” <A simi- 
y 


current of Indian cases previously referred to, and forms its 
justification. 

In proposing to apply the juristic rules of a distant time or 
country to the conditions of a particular place at the present day, 
regard must be had to the physical, social, and historical condi- 
tions to which that rule is to be adapted. In England the rights 
of the Crown and other rights derived from them have long been 
established by authority, even though their historical origin is 
imperfectly known or conjectural. The result may be that the law is 
quite certain and yet is based on considerations of history and 
precedent which are quite the reverse. In Bengal a special history, 
and a special theory of rights, tenures and obligations condition 
the rules applicable to such an incorporeal hereditament as that 
now in question. In England we go back before Magna Charta 
for the commencement of several fisheries in tidal navigable 
waters, and know little of their actual origin. In Bengal it is 
sufficient to say that at the time of the decennial or the perma- 
nent settlement, or since, such rights, though possibly descending 
from remote antiquity, were settled with the Government of 
„India, whose special position, originating on 12th August 1765, 
when the East India Company became receiver-general] in perpet- 
uity of the revenues of Bengal, Orissa, and Behar, is historically 


(1) [f826] 14 Sergeant v. Rawle, at p.78 (2) 1 Watts ani Sergeant, 85]. 
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well knowġ. English tenures and Bengal zemindari rights, unduly 
assimilated at one time, have never fully corresponded to one 
another. Above all the difference, indeed the contrast, of physical 
conditionses capital. In England the bed of a stream is for 
the most part unchanging during’ generations, and alters, if it 
alters, at all, gradually and by slow processes. In-the deltaic 
area of Lower Bengal. change is almost normal in the river sys- 
tems, and changes occur rarely by slow degrees, and often with 
an almost cataclysmal suddenness. If English cases were 
applied to Bengal, so that the area of enjoyment ofa several 
fishery in tidal navigable waters should be limited’ to the area 
within which the Crown, the assumed grantor of. the fishery, 
had owned the subjacent soil at the time of its grant, who could 
say from time to time what the bounds of that enjoyment are, 
and where the ownership of the soil is to be delimited? The 
course of the waters had been in flux for ages: at what date is 
this ownership to be taken? As LORD ABINGER says of the rule 
of gradual accretion of soil in In re Hull and Selby Railway (+), 
the theoretic basis of which has been variously stated from the 
time of Blackstone to the present day (see the different 
theories collected by Farwell, L. J. in Mercer v. Denne (2), 
“the principle is founded on the necessity which exists for 
some such rule of law for the permanent protection and ad- 
justment of. property.” Take which date you will, the ever- 
shifting river does not run now where it ran then, and if the 
ownership of the soil remains as it was, it is sheer guesswork 
to say in which part of the present waters the grantee of julkar 
rights shall enjoy his several fishery under his grantor’s title, 
and in which parts he must abstain, since the waters flow. ofer 
the soil of private owners? Any’ given section of the river 
system is in all probability a shifting and irregular patchwork 
of water flowing.over soil which belonged to the Sovereign at 
the selected date-and of water flowing over soil then belonging 
to other owners and since encroached upon, with the background 
of a probability that before the date in question, and yet within 
historic times, no water may have run there at all. By what 
analogy’ can rules applicable to the Eden and the Lune be prò- 
fitably applied to such physical conditions ? pete 5 hee 
U) 5M. and W, 327. o (2) - [1904] 2 Ch. „at BBs. 


: 


VOL, XII) PRIVY: COUNCIL 1216 


It was urged thatthe estalished rule with regard to alluvion 
“should be applied to rights of julkar; that since the right to 
accretions afta the liability to derelictions of soil attached only 
‘to gradual accretions or to erosions taking place by invperceptible 
degrees, so too the right of the owner of the fishery to “follow 
the river ” ought to be limited to cases where the river’s encroach- 
ments were gradual, and ought not to be extended to an irruption 
as sudden, and accomplished as rapidly, as was the formation of 
the channel in question in the defendants’ lands. It is to be 
observed that here too Indian law, doubtless guided by local 
physical conditions, has adopted a rule varying somewhat from 
the rule established in this country. Where under English con- 
ditions the rule applies to “ imperceptible” alterations, Regulation 
xi of 1825, Articles 1 and 4, speak of gradual accession.” The 
analogy of the English rule can hardly be prayed in aid when 
Indian legislation has thus an established and djfferent rule on 
the same sabject. Further, as the Indian rule is established 
now beyond question, it may perhaps be said without offence 
of the Indian as of the English rule; that it represents rather a 
compromise of convenience than an ideal of justice, for that which 
is a man’s own does not become another’s any more agreeably 
to ideal justice. by being filched from him gradually instead of 
being swallowed whole. In any case the analogy is not in 
pari materia, . Property in „the soil is one thing ; enjoyment of a 
profit d prendre in flowing water may in some respects be another. 
True, the profit á prendre is to be enjoyed tn alieno solo; such 
is its nature.’ True too that at the time of the grant, the grantor 
has no power to create this incorporeal hereditament where his 
ownerghip of the soil does not extend; but when the power to 
grant arises from sovereignty, and has never been decided to be 
limited to the bounds of the grantor’s proprietorship as it may 
continue to exist from time to time, the mere fact that the 
julkar right is classified in: the language - of the English law of 
real property as a profit á prendre in alieno solo does not prevent 
its- proprietor from being entitled.to follow the river in its natural 
change. The fish follow the river and the fisherman follows the 
-fish ; this may be right or wrong ; but the question is not settled 
by asking under what drcarastanoes of'natural physical change 
the proprietor .of an acre of dry land, which has vanished from 
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sight, can claim to have still vested in him an equal area of river 
bed on the same site, or another acre of dry land transferred by 
the river and attached by accretions to another proprřetor’s land. - 

Lastly, it is said to be unjust that a landowner should not 
only lose the use of his land when the river overflows it, but also 
the right to fish over his own acres and in his own waters, in 
order that another may unmeritoriously fish in his place. There 
is some begging of the question here; the waters are not his 
waters, nor is the change confined to the flooding of his fields. 
It is the river that has made his land its own; the waters are the 
tidal navigable waters of the great stream, In physical fact 
the landowner enjoys his land by the precarious grace of the river, 
whose identity is so persistent, and whose character is so predo- 
minating, as almost to amount to personality; and is it funda- 
mentally unjust that in law too he should lose what he has lost 
in fact, and be. precluded from taking in substitution for his 
lost land and incorporeal right which has been granted not to 
him but to another? The sovereign power lawfully invests its 
grantee with julkar rights in part of the river; is it unjust that 
when that river shifts its course, changing in locality but not in 
function, the owner of those rights should still enjoy them. in 
that self-same river, instead of being despoiled of them by the. 
course of nature, which he could neither foresee nor control ? 
There must be some rule and there must be some hardship, To 
say the least there is no such ‘proof that one rule is better than 
the other as would- even approach the conclusion that the rule 
established should now be set aside. 

Their Lordships are of opinion that no reason sufficiently 
cogent has been found to warrant’them in disregarding the settled 
Indian authorities and being further of opinion that the plaintiffs 
established their claim at the trial, they will humbly advise His 
Majesty that the appeal should be allowed with costs here and 
below, and that the judgment appealed from should be set aside 
and the judgment of the Trial Judge restored. . 

aaa Appeal allowed. © 
Watkins and Hunter: solicitors for the appellants. 


Theodore Bell and Co: solicitors for the respondents, 
Je M. P : % 
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Hindu Law—Mitaksharn —Right of co-parceners to partition joint aucestral property— $1 § April 


Family ousiom—Succession—Xzoluston of females—Babuana grant—Sohag grant— oh EF Jie 
Partition of lands held under such grants—J¥idow’s right to succession to her hus- 3 GRA 

band’s separato Babuana or Sohag properiy—Acoretion—Consiruotion — Words Auras Lord 

~ putra pontradik—Non-enforcemeni of cugiom in one case, effect of—Evidence— eae 

Admission—Statements of deceased persons as to custom. PARKER OF 

The right under the Mitakshara of co-parceners in Hindu ancestral pro- 4 WADDING- 

perty to have the joint property partitioned is unquestionable unless the Sy acew 
property is held under a grant, or is subject to custom, which expressly or EDGE, 

impliedly prohibited any partition of the property which wonld have the E AREER 


effect of defeating the object of the grant or custom 

By the family custom in the Darbhanga Raj each younger son of the 
Maharaja of Durbhanga is entitled by way of a Babuana grant to a portion 
of the Raj Reasat for the maintenance of himself and his male descendants 
in the mate line, and the wife of a younger son gets by way of a Sohag 
grant the easufruct ofa portion of the Raj Reasat forthe maintenance of 
herself and her male descendant: in the male line. In each osse the pro- 
perty granted continues to form part of the Raj Reasaf from which it is 
never Separated and the property so granted reverts to the Maharaja for the 
time being of Durbhanga on the failure of male descendauts in the male 

` line of the grantee, 

On the death of the grantee ofa Babuana or Sohag grant his or her sona 
until purtition are eo-parceners in Babuana or Sohag property, which is in 
thelr joint possession ancestral property subject to such family cuatom as 
applies to it; andsuch co-parceners have the right to partition suoh 
property. 

` Durgadui Singh v. Rameshwar Singh, [1909] L R, 36 L A., 170. dis- 
tinguished 

In each case fomales, widows and daughters and descendanta of danghters 


sare by the custom applying to such grants exclnded from succession, 
In®a Babaana grant, whieh could not be made under ordinary Hindu 
Law but is authorised b a family custom which exeludes females from the 
succession, the words Auras pulra poulradik are words of limitation and 
not words of general inheritance whieh would inciade female as well as 
male heirs. ° i {<r . 
Bam Lal Mookerjeov The Secretary of State for India in Council, [1880] L, R., 
8,1, A., 46. distinguished, 
` A well established custom in a family cannot be defeated by the faot that 
in one oase the custom waa not enforeed. : 
Evidence, oral or documentary, as to the statement of a deseased person 
ag to the custom in a family is not admissible tf it appears that such 


statements were made after a controversy as to the custom had 7 
arisen. Si 7 
XII 156 R 
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Appeal from a judgment and decree of the High Court at 
Calcutta, reversing a judgment and decree of the Additional 


Subordinate Judge of Bhagalpur. ? 


The question for determination in the appeal was whether 
the plaintiff-appellant was entitled to recover certain Babuana 
and Sohag properties of his deceased brother from the defendant- 
respondent, his brother's widow, by virtue ofa Kulachar or family 
custom existing in the Durbhanga Raj family, by which females 
are excluded from inheritance. 


The Additional Subordinate Judge held that tke appellant’s 
case was established and passed a decree in his favour. On 
appeal the High Court ‘took the opposite view, and reversed the 
decree appealed from and dismissed the suit. 

Plaintiff appealed. 


Sir Erle Richards, K. C. and Dunne, for the appellant: If 
there had been no partition between the appellant and his brother 
on the death of the latter the former would have succeeded under 
the family custom which excludes females from the succession. 
That custom applies éven where „there has been partition of the 
Babuana and Sohag property. The partition of such property 
cannot have the effect of an ordinary partition under Hindu Law. 
Ít can only be an arrangement as to sharing the profits of the 
Babuana and Sohag property between the males entitled at the 
time of the partition to be maintained by such property. It must 
te subject to the family custom under which the grant was made, 
It is submitted that the succession to the Babuana and Sohag 
properties left by the respondent’s husband is governed by the 
family custom which excludes the females and not as contended 


by the ordinary rules of succession under the Hindu law. Refer- 
ence was made to 

Baboo Gunesh Dutt Singh v. Maharaja Moheshur oe Bahadur, [1855] 6 

M. I. A., 164, at pp. 197-8, 

Durgadut Singh v, Rameshwar Singh, [1909] L. R., 36 I. A., 176, 

Laliiestear Singh v. Bhabeswar Singh, [1908] I. L. R , 35 Cal , 923, 

Rama Kanta Das v. Chowdhuri Shamanand Das, [1948]. L. R., 36 I. A., 49. 
Ram Chandra Marwari v. Mudeshwar Singh, [1906] L L. BR, 33 Cal, 


1158, 
e Salish Chunder Giri Y Hem Chunder Mookkopadhya, [1902] L L. R:, 29 
Cal. + 823, 3 
and the Indjan Evidence Act, 1872, S. 13. Len 
oh P ra 7 i mS : 


a. 
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_ DeGruyther, K. C, and Brown, for the respondent : Babuana 
and Sohag grants give to the grantee absolute estates governed by 
Hindu law shbject to the only condition that on the extinction 
of’ the male line of the grantee the property would revert to the 
Maharaja for the time being. And consequently where there is 
separation, that is to say an agreement to hold the property se- 
parately, on the death of the holder thereof his widow would suc- 


ceed thereto and not his brother according to Hindu law. Refer- 


ence was made to 

Babu Gunesh Dutt Singh v. Maharaja Moheshur Singh, [1855] 6 M, I A , 164, 

Durgadut Singh v Rameshwar Singh, [1909' L. R., 86 I. A., 176, 

‘a Rameshwar Singh v. Jibender Singh, [1905] I. L. kh , 52 Cal., 683, 

_Ramohandra Marwari v. Mudeshiwar Singh, [1906] 1 L. R , 33 Cal., 1158, 

_ Lalttestoar Singh v. Bhabeswar Singh, [1908] J. L. R. » 35 Cal , 823, 
and Mayne on Hindu Law and Usage, 7th ed., pp. 333, 343, äis, 
632 and 731, paras 270, 275, 321, 469 and 540. The words used 
in the granfs Auras putra poutradik, which give the grantee an 
absolute estate and confer an estate of inheritance upon either 
male or female ; 


Bam Lal Mookerji v. The Secretary of State for India in Council, [1881] L R., 
81. A., 46, 
The appellant contends that females are excluded from the suc- 


cession and the onus is on him to prove the custom. 
Ram Nundun Singh Maharani Janki Koer, [1902] L. R., 29 I. A., 178, 
, Neelkisto Deb ‘Burmono v. Beerchunder Thakoor, |1869] 12 M. 1. A., 528, at 
‘pp. 541 & 542, 


but there‘is’ evidence to show that when the occasion arose, the- 


alleged custom was not enforced, and it is, therefore, submitted 
that the appellant has failed to discharge the onus that is upon 
him. Objection was taken as to the admissibility of certain 
evidence as to the ‘statements of deceased persons to the custom 
and on that point reference was made to 


© Garurudhwaju Parshad Singh's v. Saparandhwaja Parshad Singh, [1900] L. R., 
` 27 I. A., 288, 
and. the Tndian s Evident Act, 1872, S. 32. Reference was 


also ‘made 

| i Miller v. Bubw Mudho Das, [1896] L L. R., 19 All., 76, at pp. 86 & 92. 
‘+ Str Erle Richards, K. `C, řeplied referring to y 
‘ Mohgsh Ohunder Dhal v, Sairughan Dhal, [1902] L. R, 291 A., 60, 
and the tidlgn Evidence Act, 1872, S. 137. 
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The judgment of their Lordships was delivered by. 

SIR JOHN EDGE:—The suit in which this appeal to His 
Majesty in Council has arisen was brought on the 2zoth December 
1906, in the court of the Subordinate Judge of Bhagalpur, by 
Babu Ekradeshwar Singh,’ who is the appellant here, against 
Musammat Janeshwari Babuasin, who is the widow of the plaintiff's 
younger brother Babu Janeshwar Singh. The plaintiff and his 
brother were sons of Netreshwar, Singh, who was a younger son 
of Maharaja Rudar Singh of Durbhanga., z 

The plaintif claimed a declaration that he „was entitled 
to the properties in suit which were owned. by and in the 
possession of his deceased brother, a decree for possession of those 
properties, for mesne profits, and other reliefs. The properties claim- 
ed consisted of the share which the plaintiffs brother had obtain- 
ed on a partition between them of immovable property which 
had been granted by a Babuana grant to their father, of immova- 
ble property which had been granted by a Sohag gant to their 
mother, of immovable property alleged to be accretions to the 
Babuana property, and of accumulations. The plaintiffs claim was 
based on an alleged custom in the family of the Durbhanga Raj 
by which widows and other females were excluded from all rights 
to the possession of lands held under Babuana grants or Sohag 
grants. It wasalleged by the plaintiff that the properties which 
had been purchased by his father and by his brother had been 
purchased with profits which had been derived from the Babuana 
property and were to be treated as accretions to that property. 
The defendant, who was in possession, denied the existence of 
any such custom and by her written statement put the plaintiff 
to proof of his title to possession. ° 

The Durbhanga Raj is an ancient and impartible Raj, and by 
the Kulachar, or family custom the right of succession to the 
guddi and to the properties of the Raj Reasat dgscends according 
to the rule of lineal primogeniture. The younger sons of a 
Maharaja of Durbhanga are styled Babus, and by the Kulachar 
each younger son is entitled by way of a Babuana grant:to-a 
portion of the Raj Reasat for the’ maintenance of himself and 
his male descendants inthe male line,-and the-wife. of.a:yournger 
son of a Maharaja of Durbhanga gets, by way. of a Sohag.grant, 


the usufruct of a portion*of the- Raj -Reasat forthe mraintenance, 


we ` r~ poe 


no 


VOL. XU] _ PRIVY COUNCIL 1231 


of herself and her male descendants in the male line. In each 
case the property, village or villages, granted, continues to form 
part of thé’ Raj Reasat, from which it is never separated ; it is 
entered in the Government Revenue Registers under the name 
of the Maharaja for the time being of Durbhanga as the proprietor, 
and the property so granted reverts to the Maharaja for the time 
being of Durbhanga on the failure of male descendants in the 
male line of the grantee. Babuana grants and Sohag grants 
differ essentially in their nature from absolute grants, and are 
subject to the Kulachar under which they are authorised’ and in 
accordance with which they are made. The family of the Dur- 
bhanga Raj are Hindus, and, except in so far as customs of the, 
family and its branches exist and apply, the members of the 
family are governed by the Mithila School of Hindu law, which, 
so far as it applies to this case, may be taken as following the 
Mitakshara of the Benares School. 

Maharaja Rudar Singh of Durbhanga, by a Babuana grant 
granted to his son Babu Netreshwar Singh by way of maintenance 
as Babuana, the dekat milkiat appertaining to pergunnah Nisankh- 
pur Kusba, together with dasturat malikana. That grant has 
not been put in evidence in this suit, but the fact that the grant 
was made is proved by a sanad, dated 7th Phagun Badi 1257,. 
which was granted by Maharaja Rudar Singh to his eldest son 
Maheshwar Singh. That sanad was registered in the registry 
of Mozuffarpur on the 13th February 1850. The sanad shows 
that Babuana grants had also been made by Maharaja Rudar 
Singh to two other of his younger sons, and contains the following 
directions :— 

«tho said Maharaj Kumar Babus shall continue in possession of.the said 
perganoahs, and the Government revenue, which shall be due on account’ 
thereof, will be paid by them to you, and you will pay the same to the Govern- 
ment along with the Government revenue ofthe Raj. The said Babus shall 
live in a style befitting the position of Babns, and you shall treat them according 
to your sense of propriety as a Raja, and ina manner befitting their position 
as Babus.” d 


On the death of Maharaja Rudar Singh his eldest son Mahesh- 
war Singh succeeded to the guddi and the Raj Reasat, and became 
Maharaja of Durbhanga. Maharaja Maheshwar Singh by , a sanad, 
dated | 6th Aghan Sudi 1259 Fasli (A.D. 1852), granted to Bahua- ` 
sin Sohagin Mouzah Madhapur as ae Sohag gift. As translated- 
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in this record the sanad contains the following clause :—“ You 
and your sons and grandsons, &c., shall cultivate or get cultivated ` 
the mouzah aforesaid, and enjoy the usufruct theredf yourself.” 
Bahuasin Sohagi n was the wife of Babu Netreshwar Singh and 
the mother of the plaintiff, and of his late brother. ‘She is refer- 
red to in the record as Musammat Nes Ope") Bubuasin. l 


The plaintiff's mother died i in 1879. His father died in 1883, 
when the plaintiff and his brother w rere minors. Until the separa- 
tion of the brothers and a partition between them, the effect of 
which will later be considered, the plaintiff and his brother were 
co- parceners in the Babuana property, which, according to Hindu 
law, was in their joint possession ancestral property, subject, 
however, to such family custom as applied to it. Similarly, the 
Sohag property was ancestral property in which, at the time of 
the separation and partition, the plaintiff and his brother were 
co-parceners. The plaintiff came of age in 1888, and vas put in 
possession of the Babuana property and the Sohag property as 
manager for the family consisting of himself and his brother. 
The younger ' brother came of age in 1896. Soon after the younger 
brother came of age disputes arose between the brothers, they 
separated and each brought a suit against the other to obtain 
partition of the property in which they were co-parceners. Decrees 
for partition were made, and i in 1900 the property was partitioned 
between the brothers. 

‘The younger brother ‘died without issue on the 18th April 1906, 
leaving surviving him his wife, who is the defendant’ to this 
suit. On her husband’s death she took possession of the pro- 
perty ` which he held at the time of his death. Her right tg the® 
possession of that property is disputed i in this suit on the ground 
that by a family custom she as a widow, although entitled to money 
maintenance, was excluded. from any right to the possession of 
that property. 

- The Kulachar or family custom under which the plaintif 
claimed is thus described by himin his plaint: — 

“l. That the family, to which the plaintiff and the defendant's husband 
belong, has held from time immemorial the properties known as Kaj Reaal of 
Parbbenga? and sonbtituling an “impartible taj, and jb governed by the Kulachar 

. of family custom in the matter of eueceasion and inheritaneo as perdait 
tyenticned: - - : Ra rat s 
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9, That by such Kulachar and family custom, females. either widows or 
daughters and heirs in the female line, are alogether excluded frum suaces- 
sion. 

“B, That go far as the said Raj Reasat is concerned, the same cescendsa 
according to the rule of lineal primogeniture on the eldest son of the lust holder, 
the other sons obtaining portions of the Raj for maintenance and support by 
way ot Babuana grants. 

‘4, That in the event of the last holder of the said Raj dyin g without male 


iasue, naiural or adopted, his younger brother, or in the absevce of brother, his- 


nearest aguate, according to the rule of lineal primogeniture, succeed to the said 
Raj to the exolusion of widows and other, females. 

“5, 'Lhat the inoldents of the said Babuana properties are, that the name of 
the Maharaja Bahudor of Durbbanga for the time being stands recorded in the 
Government Register as the proprivtor of the mouzahs comprised in the said 
properties, and it remaius a part and parcel ot thu said Raj, andthe Babus hold- 
ing the said properties pay the Government revenue and other public demands 
payable in respect of the sald mouzahs to the said Maharaja who pays the same to 
Government ; and that ‘the said Babus and their male heirs in the male line 
remain in ‘possession ‘and enjoyment of the said mouzahs ; and that on the extine- 
tion ofthe heira male of the grantees in the male line, the said mouzahs together 
with all acquisitions, movable and immovable, made from the income thereof, 
revert to the sald Raj.- a 

“8, That by virtue of the Kulachar aforesaid and the incidents of the sajd 
Babuana grants, on the death of any male descendant in the male line ofany 
Babu or younger scion of the said Raj family to whom a Babnana grant as afore- 
said has been made, without male issue, natural or adopted, his nearest agnate 
among the other male descendants in the male line of the. said grantee suceesds 
to bis share in the said Babuana grant together with all accretions theruto a8 
aforesaid. 

“7, That in accordance with the custom of the family of Raj Durbhanga 
usufructa of some village or villages out of the Raj properties are granted to 
females of the family on the oeeasion of their marriages or other ceremonies, 
The rule of succession and other incidents connected therewith sre the same as 
that of Babuana ; the villages granted to them descend to males of their body 
imunbroken male line ; snd on the extinction of male issue the said village or 
village? revert to the Raj.” 


The plaintiff put forward the following as an explanation-of 


the separation and partition between him and his brother :— 

16, That after the husband of the defendant attained majority, and in 
consequence of disagreement between him and the plaintiff, they separated and 
divided amongst themselves the major portion of the aforesaid properties and 
Sohag property merely for the sake of convenience and undisturbed enjoyment of 
usufruct without prejudice to their éo-parcenary rights as junior members of the 
kaj Darbhanga family ; bat they being of junior branch of the Durbhanga Raj 
family, their status as co-parceners in the Durbhamga Raj family did nog come to 
an end, nor did such partition in any way affect or alter the nature and incident of 
thelr tertre of the said grant, 
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‘17, That the husband of the defendant died on the 18th April 1906 
without any issue, and leaving plaintiff his full brother, and the defendant his 
widow. 

«18, That @ocordirg to the Kulachar or family custom aioi to above 
obtaining in the Durbhanga Raj family, ineluding the junior branches thereof, the 
defendant has no right or title to the estate left by her husband ; i and the plaintiff 
as the surviving male heir in the family of the grantee Maharaj Kumar Babu 
Netreshwar Singh and also as a co-parcener in the Darbhanga Raj family, is 
entitled to succeed to and to the possession of the estate left by the husband of 
the defendant, representing his share of the said grant and acorctions thereto and 
that the defendant is only entitled to suitable maintenance out of the same ; and 
that she is not entitled to succeed to and possess the said estates, properties and 
effects as is falsely pretended by her.” 

It may be observed that a separatjon between members of a 
joint Hindu family followed by a partition between them of the 
ancestral property which would not put an end to their co-parce- 
nary rights in the property is unknown to the law. As the plain- 
‘tiff was a party to the suits in which the decrees under which the 
partition was effected were’made he is not in a positien to deny 
as against his brother's widow that partition did in fact take place. 
He may, however, have intended by his plaint to represent that 
the partition between him and his brother had not the ordinary 
legal effect of a partition between co-parceners, and that the custom 
ofthe Durbhanga Raj family which would exclude widows from- 
the succession when the members of a branch remained joint 
would equally apply to exclude the widow of a separated member 
of a branch. 

The Subordinate Judge found, as the fact was, that there had 
been complete separation between the brothers in food, worship, and ` 
estate,and consequently that at the time of the death of th 
_younger brother in 1906 the plaintiff had no co-parcenary inferest 
"in any of the property in suit. The correctness of that finding 
has not been questioned in this appeal. The Subordinate Judge 
also found that there is a’ valid custom in the junjor branches of 
the family of the Durbhanga Raj, including the family to-which- 
the parties to the suit belong that widows do not inherit Babuana 
properties, and that the succession and inheritance in the case of 
Sohag grants are governed by the custom which governs the 
succession and inheritance in the case of Babuana grants, and he 
held that notwithstanding that there had been complete separation 
between the brothers the custom applied. He gave the plaintiff 
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a decree for possession of some of the immovable properties 
which the plaintif claimed, for certain movable property and for 
mesne profits. ẹỌFrom that decree the defendant, the respondent here, 
appealed to the High Court of Judicature at Fort William in 
Bengal. The learned Judges before whom the appeal came found 
that although the subjects of Babuana and Sohag grants would on 
the failure of male heirs in the male line of the grantee revert to 
the Maharaja of Durbhanga for the time being, the plaintiff had 
failed to prove any custom by which the widow of a childless and 
separated Babu was not entitled during the continuance of Babuana 
or Sohag grant to hold for a Hindu widow’s interest the property 
which her separated husband had held under a Babuana or Sohag 
grant, and, consequently, applying the rules of the ordinary Hindu 
law, those learned Judges decided that the plaintiff had failed to 
prove as against the defendant that he was entitled to the posses- 
sion of any of the property in suit, and by their decree set aside 
the decree of the Subordinate Judge and dismissed the suit. From 
that decree this appeal to His Majesty in Council has been 
brought, 

Some statements deposed to by witnesses who were called, 
and some of the documents which were put in were not admissible 
as evidence in in this suit. It seems to have been overlooked at 


one period of the suit that evidence, oral or documentary, as to` 


statements of a deceased person as to the custom in a family is 

“not admissible if it appears that such statements were made after 
a controversy as to the custom had arisen. There is, however, 
abundant evidence to prove what was the custom in this family of 
the Durbhanga Raj which applied to Babuana grants and 
Sohag ggants and to accretions to Babuana immovable 
property. 

Their Lordships are of opinion that the Subordinate Judge 
arrived at a corregt conclusion on the evidence that the custom 
governing the succession to and the inheritance of Sohag pro- 
perty is the sime as the custom governing the succession to and 
the inheritance of Babuana property. In the High Court Mr. 
Justice Richardson held that Sohag property is similar in its 
nature and incidents to Babuana propertyy and is governede by 
‘similar considerations, and Mr. Justice Sharfuddin did not dissent 
from that wew. Their Lordships find that, except that a Babuana 
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grant ismade toa male while a Sohag grant is made to a female, 
there is no difference so far as the right to succession to the 
property is concerned between a Babuana grant and its incidents 
and a Sohgg grant and its incidents, In the one cage the grant is 
made for the benefit of the grantee and his male descendants 
in the male line, in the other case the grant is for the benefit of the 
grantee and her male descendants in the male line ; in each case, 
females, widows and daughters and the descendants of daughters 
are by the custom applying to*such grants excluded from the suc- 
cession, and on the failure of such male descendants in the male 
line the property granted reverts to the Maharaja of Durbhanga for 
the time being. The general evidence as to custom upon which 
their Lordships have found that widows are excluded from the 
succession to Babuana and Sohag properties, includes and is strongly 
supported by instances in this family of Durbhanga of widows, who 
would otherwise have been entitled to a Hindu -widow’s ‘interest, 
having been excluded from, or not having claiined, possession. 
on the death of their husbands, 


In some of the Babuana sanads which are in evidence in this 
suit the words: which have been regarded in the court below as 
words of limitation are in the vernacular aras patra poutradth. 
As to those sanads Mr. Justice Sharfuddin in his judgment in 
this case said:— . 

“From the copies of sanads (Exhibita 20 A, 20 B, 20 C, 20 D, and 26 
E) it is clear that female children and daughters’ sons were excluded from the 
inheritance of the Babuana properties. The expressions used in the sanads aro 
auras puira poutradik, which means sons born of the loins, I take it to mean that: 
80 long aa there is one descendant of this description, the properties granted are 
not to revert to the Raj. ” 

That construction is consistent with the evidence as, to those 
Babuana grants to which their Lordships attach importance, and 
their Lordships are unable to regard them as words of general 
inheritance which would include female as well as male heirs. 
In this connection the attention of their Lérdships has been 
drawn to the judgment of this Board in Ram Lal Mookerzee v, 
The Secretary of State for India in Council and others (1) in which 
it was held that in Bengal in a gift to a man the vernacular words ` 
putra poutradi krame would be read as words of general inheritance, 
and would include female as well as male heirs where by. law, the _ 


(4) LB, 8I, A, 47, + ais 
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estate would descend to such heirs, Babuana grants could not 
be made under the ordinary Hindu law, but they are authorised 
by the custom which excludes females from the succession. 
Their Lordships must regard the words auras putra poutraath 
as used in these sanads as words of limitation consistent with the 
custom, and not as words of general inheritance. 


Their Lordships having found that under the custom which 
applies to the branches of this fémily widows are excluded from 
all right to succeed to Babuana property or to Sohag property, 
it is necessary to consider whether that custom, which has been 
proved to apply where the members of the branch remain joint, 
can, without evidence that it has been applied where the members 
of a branch have separated in food, worship, and estate, be held 
to exclude the widow of a childless and separated member from 
a Hindu widow’s interest in the Babuana and Sohag properties 
which had „been held by her, husband as his separate property. 
In this case itis clear that until the brothers separated the 
Babuana and Sohag properties were held by them, subject to the 
terms of the grants and the custom, as joint ancestral property in 
which their rights were those of co-parceners. 


The right under the Mitakshara of co-parceners in Hindu 
ancestral property to have the joint property partitioned is now 
unquestionable unless the property is held under a.grant, or is 
subject to a custom, which expressly or impliedly prohibited any 
partition of the property which would have the effect of defeating 
the object of the grant or the custom. It has been contended 
that there can be no partition of Babuana or of Sohag property 
in thissfamily of Durbhanga, and that to allow that Babuana and 
Sohag property could be partitioned would be to frustrate the 
very object with which Babuana grants and Sohag grants have 
been made and the very object with which the custom in the 
family of the Durbhanga Raj authorised the making of such 
grants by the Maharaja for the time being of Durbhanga, that 
object being to provide by a grant of lands suitable maintenance, 
having regard to the position of the family, for the grantee, and 
his or her male descendants in the male line, and to relieve the 
Maharaja of Durbhanga from the ‘possibility of having from 
-fime to’time to provide for such- descendants maintenance by 


gifts of money. 
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In support of the contention that there can be no partition of 
Babuana property reference has been made to the judgment of 
this Board in Durgadut Singh and others v. Maharaja Sir Ram- 
ashwar singh Bahadur |), That case related to a Babuana 
grant in this family of Durbhanga. Their Lordships in 
that case stated that those who for the time being are entitled 
to be maintained out of Babuana property “ cannot have it 
divided amongst them by , proceedings in the nature of 
partition.” The statement refereed to, although doubtless correct, 
cannot be regarded as an authority binding in this appeal, as it 
was made upon a concession as to facts which were not proved, 
and which certainly would not be proved by the evidence in this 
suit, The concession which was made by counsel in that case 
was that lands which had been granted to Kirkat Singh by a 
Babuana grant descended to the eldest male heir of the grantee 
to be held, or managed, by the person to whom they descended 
for the maintenance of the family. The evidené in this suit 
proves that Babuana and Sohag lands descend in the family of 
Durbhanga, not to one male heir only, but to all the existing 
male heirs jn the male line of the grantee as co-parceners, 

Apart from the general evidence that females are excluded 
from the succession to Babuana and Sohag properties there is 
little evidence, and that apparently merely evidence of opinion, 
that the rule as to the exclusion. of females from a succession 
applies where there has been a partition, It is probable that 
there have been few instances in this family of Durbhanga of a 
separation in food, worship and estate in which this question as 
to the right of a female to succeed to Babuana or Sohag properfy 
could have arisen. It is doubtful that with the exceptior of the 
present case and the case of Musammat Ghanlata, who was the 
widow of Babu Ghansham Singh, there has been any casein 
which a separated and sonless member of a, branch of the 
Durbhanga family had a wife who survived him. 

- Musammat Ghanlata’s case occurred ina branch which descend- 
ed from Maharaja Madho Singh, from whom the present Maha- 
raja.of Durbhanga descended through Maharaja Rudar Singh 
who made the Babuana grantin this case, Ramput Singh, who 
was.a younger son of Maharaja Madho Singh had a Babuana 
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grant; he had six sons, one of whom was Hinampas Dha. 
ramput had by his wife Dharamlata a son Ghansham Singh, who 
had by his wife Musammat Ghanlata two daughters but noson. 
Ghansham’s daughters married and had male issue. Ghansham 
Singh separated from his uncles and cousins and obtained posses- 
sion of his father’s sixth share of the Babuana property of that 
branch. On Ghansham Singhs death his widow Musammat 
Ghanlata entered into possesston of his one-sixth share of the 
Babuana property as hers by right of inheritance, and in the 
“presence and with the knowledge of the agnates of her deteased 
husband she was registered as the proprietor of that one-sixth 
share, and held possession of it for 16 years until she died. A few 
days before she died Musammat Ghanlata, executed an ekrar- 
nama in which she stated that by custom she had no title to the 
share, and alleged that she had been permitted to hold possession 
of it merely by way of maintenance. It is obvious that she 
executed the ekrarnama as a compromise to secure, if possible, 400 
bighas of the lands for her grandsons, who were sons of her daugh- 
ters. No explanation satisfactory to their Lordships of the reason 
why Musammat Ghanlata was allowed to take and to hold posses- 
sion of her late husband’s one-sixth share, and why the custom 
was not enforced in her case, has been forthcoming. It is possible 
that, owing to the novelty of the position, the parties who were 
` concerned were in some doubt as to their rights under the- custom, 
However that may have been, their Lordships are of opinion that 
a well- established custom in the family cannot be defeated by the 
fact that in one case the custom was not enforced. The sub- 
sequent history of Ghansham’s one-sixth ‘share, so far as it is 
known to their Lordships, is inexplicable. 

Their Lordships hold that the custom in this family of the 
Durbhanga Raj by which females are excluded from the succes- 
sion to Babuana property and to Sohag property applies in this 
case notwithstanding the separation and the partition which was 
effected by thé plaintiff and his late brother, and consequently 
that on the death of his brother the: plaintiff became entitled to 
the possession and enjoyment of the Babuana property and of the 
Sohag property which his brother held at the time of his death. 
Their Lordships agree with the Subordinate Judge, for the reasons 
stated by him, that the immovable properties which wete acquired 
6 os 
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froi the income and profits of the Babuana properties are to be 
considered as accretions to the Babuana properties, and they hold 
that the plaigtiff became, on his brother's death, entitled to the 


‘possession and enjoyment of those immovable properties. Their 
‘Lordships are not satisfied that the plaintiff proved a title to the 


possession of any of the movable property or accumulations which 
he claimed. The defendant was and is entitled to money main- 
tenance, and as no substantial offef of adequate maintenance, was 
made, their Lordships consider that the claim for mesne profits 
should be disallowed. ie 


Their Lordships will humbly advise His Majesty that the 
decree of the High Court should be set aside; that the appellant 
should have a decree for the possession of the immovable pro- 
perties in suit excepting Nos. 15, 19, and 21 of Schedule 3, and 
No. 10 of Schedule 4 (A), and that in other respects the decree 
of the Subordinate Judge should be varied by dismissing the suit; 
that it be declared that the respondent is entitled to be paid 
monthly during her life, unless the property reverts in the mean- 
while to the Maharaja of Durbhanga for the time being, future 
maintenance at the rate of Rs. 15,000 per annum, such man 
ance to be a charge upon the immovable properties which the 
appellant will recover by the order in this appeal; and that no 
costs be allowed to either side in the High Court or in the court 
of the Subordinate Judge. 


Their Lordships consider that if the appellant and his brother 
had not effected a partition this litigation might have been avoided. 
No costs of this appeal will be allowed to either side. 

‘Appeal ae 

-W. W. Box and Co., solicitors for the appellant, 


T. L. Wilson and Co., solicitors for the respondent. 
JOM. P. ° 
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THAMMAN SINGH (Defendant?) 
versus 
DAL SINGH AND OTHERS (Plaintiffs)? 
Agra Tenancy% Act U of 1901) U. P. section £%—Hindu son adopted in another 
family— Right 10 succeed his natural brother—occupancy holding, @ 

Once a Hindu boy is adopted in another family he ceases to be the lineal 
descendant of his natural father within the meaning of section 22 of the 
Agra Tenancy Act. Where therefore a Hindu who had been adopted in an- 
other family claimed the occupancy holding of his natural brother as against 
the latter’s Illegitimate son, held that he was not entitled to succeed. Lala 
v. Nahar Singh, I. L R., 34 All, 658, Nangan v. Raj Kiskore, Select Desisions 

.. Board of Revenue, .1904, No. 5, followed, Au Baksh v Barkatultah, IL L. R, 

34 All , 414, distinguished. 

SECOND APPEAL from a decree of F. F. Tabor Esq., District 
Judge of Shahjahanpur, reversing a decree of Pandit Gouri Shanker 
Tiwari, Munsif of Sahaswan. 

This was a suit for possession of an occupancy holding 
on the allegation that Kewal Singh plaintiff was the heir of 
Hansi being a brother and that Thamman Singh defendant was 
no heir béing the illegitimate son of Hansi, the original tenant. 
The court of first instance dismissed the claim. On appeal the 
learned District Judge reversed the court of first instance 
holding that an illegitimate son was no heir within the meaning 
of section 22 of the Tenancy Act and he further held that Kewal 
had been adopted in another family but as he was a brother, he 
had a preferential title. 

The defendants appealed. 

Mohanlal Sandal (Ibn Ahmad with him). An adopted son is a 
lineal male descendant of the adoptive father within the meaning 


of section 22 Tenancy Act. 
Lala v, Nahar Singh, .L L. R., 34 All., 658. 
- o Nandan Tewari V. Rajkishore Roy, B. D. B. R., No 6 of 1904 


When a person is adopted in another family he is cut of 
from the natural family and does not inherit in that family, 

See Mayne’s Hindu Law, 8th Edition. Para, 172, p. 229. 

.Kewal is therefore not the brother of Hansi, 

E. A. Howard, for the respondents. 

The personal law of parties does not apply ; there is a special 
law of inheritance provided for by section 22, Tenancy Act which 
alone applies to the present case, ° 


dli Baksh v. Barkainliah 1, L. R., 34 AlL, 419, 
+ F. A. 25 of 1914. 


July, 7. 


RIOHARDEC J. 
TuDBALL, J. 
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Mohanlal Sandal, was not heard in reply. 

The judgment of the Court was delivered by , 

TUDBALL, J. —This appeal arises out of a suit brought by one 
Kewal Singh to recover possession of certain immovable property 
comprising an occupancy holding. The occupancy holding be- 
longed at one time to Puhap Singh. Puhap Singh had a son 
Hansi and a son Kewal, the plaintiff. On the death of Puhap Singh, 
Hansi became the occupancy ‘tenant. Kewal had been adopted 
into another family. On the deatitof Hansi the defendant Tham- 
man Singh entered. into possession, Kewal Singh then brought 
the present suit alleging that “he was entitled underSsection 22 
(c) of the Tenancy Act -tó the occupancy holding. ‘He’ also ate 
ed that Thamman Singh was illegitimate. 

The court of first instance dismissed the suit, The lower 
appellate court reversed the decision of the court of first instance 
and decreed the plaintiffs’ suit. Hence the present appeal. 


‘In our opinion the decree’ of the court of first igstance is 


correct and must be restored. Unless Kewal Singh can he said to 


be the brother by the same father as Hansi's, he has no right to 
the occupancy holding, even on the assumption that Thamman | 


Singh is illegitimate. In our opinion once a boy has been adopted 
mto another-family he ceases to be a “lineal descendant” of his 


natural father, This was expressly held by a Bench of this , 


Court in the case of Lala v. Nahar Singh(}). In principle exactly 


the same view was taken in the case of Nandan Tewari v. 
Rajkishore Rai(®), We agree with both these authorities. 


The respondents rely upon the case of 4/7 Baksh v. Barkatul- 


fak(8), and quote the following passage from the judgment. “In 
our opinion the personal law of the parties has nothing to*do 
with the rule of succession which is laid down by section 22 of 


the Tenancy Act.” In our opinion this remark of the Judges‘! 


must be read in connection with the particular factg of the case 
before them. 

The result is that the Spee is allowed, the decree of the court 
below set aside and the decree of the court of ne instance 


restored with costs in all courts. | z GEE 


M. L. S., . is Aaji decreed.” 


ML L B., 34 All., 658. (2) [1904] S. D. Board of Revènue No: 6 
(8) L L B: 84 AJL, 419. 
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4 ASAD ALI (Defendant) 
: UEr sus 


ANAND SARUP AND OTHERS (Pélarntiffs).* 


Adverse possession—Proaf of—Praciies—Pleadings—Suit for redemption— Plasntig’s 
failure to prove morigage—Plaintif’s possession through mortgagecs proced—Decree 
in plaintig’s /avour—Issue remitied by High Court—Neto cage. 
This was a sult for redemption against certain persons alleged to be 
mortgagees and the appellant whe had purchased the property in execution 
' of a degree against ‘other persons who were not its owners. The relief 
the plaintiff, asked for wan redemption against the mortgagees and eject- 
ment of the trespasser. The mortgugees admitted the title of the plaintiffs 
but the defendant-appellant denied the mortgage and the right of the 
plaintiffs. The lower appellate court finding that the mortgage was not 
proved dismissed the anit, Onan issue being referred by a single Judge 
of the High Court it farther fonnd that the persons whom the plaintiffs called 
their mortgageos were in possession. The single Judge en this finding 
deereed the suit. 
Held by Richarda, C, J. that the Jower appellate eourt having found that 
‘po mortgage was proved the single Judge was not justified in sending down 
an fasue to enquire whether the plaintifs or any one on their behalf was 
jn possession within 12 years next before the institution of the anit. The 
plaintiffs having failed to prove the case set up by them the suit was 
rightly dismissed. 


Held by Banerji, J. shat the failure of the plaintifs to prove as against. 


the appellant the mortgage alleged by them would not make the possession 
ef the mortgagees or their successors adverse to them. Possession in 
order to be adverse must be coupled with an express or implied slaim of 
tight and in this ease the mortgagees, who were fonnd, on an issue remitted 

' to the court below, to be in possession, nover having denied the right 
of the plaintiffs the latter were entitled to possession. Bijoy Chundar Banerji 
T: Kally Prostmmo, L L, R., 4Cal, 827 and Bharrao Y. Rakhain, L Le Ra 
28 Bom., 187. 


Civ 


1914 


November, 6. 


RIOBARDS, 


Banzrat, J 


Appeal under section X of the Letters Patent from a judgment * 


of Mr, Justice Tudball, reversing a decree of A. Sabonadiere Esq., 
District Judge of Aligarh. 

Suit for redemption. 

The material facts appear from the judgments. 

The single Judge of the High Court decreed the claim. 
. Defendant appealed. _ 

Abdul Raoof (with him Radmatudlak) dor the appellant. « 


Gulsartlal, for the respondents. 
‘ oo. 1, P.A No. 18 o 1014. | 
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The following judgments were delivered, 


RICHARDS, C. J.—This appeal arises out of a suit in which 
the plaintiffs claimed possession of premises described, as “ Sarai 
Bala ” and a arao attached thereto. The plaintiffs’ case was that 
the arao was transferred by way of usufructuary mortgage on 2nd 
April 1853 to secure Rs, 100 and that the whole Sarai was similarly 
mortgaged on 26th June 1853. Persons who were alleged to be 
the representatives of the original mortgagees were made defen- 


‘dants. ‘They are relatives of the plaintiffs and did not contest 


the suit. The plaintiffs also made Saiyed Asad Ali a defendant, 
stating that they did so because he alleged himself to be the 


. purchaser of half the parao. at an auction sale but that the judg- 


ment-debtors had no interest which could be sold. It is admitted 
that S. Asad Ali was an auction purchaser, at a sale of the interest 
(ifany) of the defendants, third party, These last mentioned 
defendants had, of course, no interest in contesting and did not 
contest the present suit. The contest in the suit waseonly about 
that part of the premises claimed by the defendant, S. Asad Ali, 

S. Asad Ali put ina written statement which beyond doubt 
put the plaintiffs on proef of everything that it was necessary to 
prove to entitle them to a decree for possession of the property 
claimed by him. Among other matters pleaded in the written 
statement was an allegation that the arao claimed by S. Asad 
Ali was not in Sarai Bala. 

On the general merits of the plaintiffs’ case it may be remarked 
that is strange that the plaintiffs have waited since the year 1853, 
(over 50 years) to redeem the mortgages for the small sums of Rs, 100 
and Rs. 25. The mortgaged property was worth very much more. 
On the other hand the answering defendant purchased half tlfe 
parao for the sum of Rs. 11/. If the title was clear it would 
be worth a great deal more. However this may be, the plaintiffs 
are entitled to a decree if they prove their case, wf the plaintiffs 
fail to prove their case the answering defendant is entitled 
to have the suit dismissed as against him notwithstanding’ that 
he purchased the property in dispute for a small sum. 

The court of first instance granted the plaintiffs .a decree. 
Mr. Sébonadiere reversed the decree of the court of first-instance. 
A learned Judge of this Court remitted an issue which was. tried by 
Mr. Pitamber Joshi. -[n eremitting the issue the learned Judge 
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directed that no further evidence should be taken. Upon the finding 
of Mr. Joshi the learned Judge of this Court restored the decree 
of the court of first instance. The case has comg again before 
this Court in Letters Patent appeal. There can be no doubt 
that if the plaintiffs proved that there was a subsisting mortgage 
effecting the property claimed by the answering defendant and 
that the equity of redemption was vested in them they would be 
entitled to a decree. On the ofher hand the answering defendant 
Was entitled to call upon the plaintiffs to prove that they had 
been in possession of the property in dispute within 12 years of 
the institution of the suit. In my opinion it was not necessary 
for the answering defendant to prove that he, or persons through 
whom he claimed were in possession for over 12 years. The 
plaintiffs need not prove actual physical possession. A man can 
be in “legal ” possession (e. x through his tenant, care taker, or 
mortgagee). In the present case the plaintiffs did nor allege, 
much less prove, that there was any one in possession otherwise 
than as mortgagee. It was necessary for the plaintiff to prove 
not only that there were mortgages effecting some premises ; it 
was necessary to prove that the mortgages or any one of them 
effected the actual premises claimed by the answering defendant. 
Mr. Sabonadiere found that the mortgages were not proved, and 
reading his judgment as a whole I think it is absolutely clear that 
he intended to find and did find that the plaintiffs failed to prove 
that the mortgages (even if they were subsisting mortgages) in- 
cluded the premises in dispute. If this was the finding of the 
learned District Judge, it was binding on this Court in second appeal 
*and would, in my opinion, have entitled the answering defendant 
to have the appeal dismissed. l 
The issue which the learned Judge of this Court sent down for a a 
finding was as follows:—“ Have the plaintiffs or their predeces- 
sors-in-title, Been in possession either personally or through others 


within 12 years.” The finding was as follows :—“ On the whole I` 


find that the persons whom the plein: call their mortgagees 
were in possession after September ‘ 1910.” ` 
. Now it was never suggested that any one was in possession of 


ee By ates - . ° ° i 
the disputed premises otherwise than as mortgagees’ (and Mr, 


Sabonadiere found that that the defendants were not mortgagees).° 


There‘is no finding that any ‘one ‘was’ ever put into possessigh 
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Crvin by permission otherwise than as. mortgagee. Such evidence as 
1914 was given related to the alleged mortgages and not to permission 


Asap Aut Of any other kind and the finding of Mr. Sabonadiere that these 
ANAND mortgages were not proved to include the premises in dispute was 
SaRuP. conclusive in second appeal. The learned Judge of this Court 

Richards,o.J. says in his judgment of the 12th December 1913:— There can be 
no doubt whatever that as between the parties the contest raged 

round the question as to whether the defendant or his so called pre- 
decessors-in-title had been in actual possession and whether....... 

whom the plaintiffs had admitted to be their mortgagees had been: 

in possession.” ] do not think this is quite accurate. There had been 

a very sharp contest as to whether the premises in dispute were or 

were not in Sarai Bala. The evidence was very conflicting and 

documents had been tampered with or fabricated. I do not think 

. that the learned Judge of this Court ought to have referred the 

particular issue he did, nor dol think the finding of Mr. 
Pitamber Joshi justified the setting aside of the decree of the, 
court of first appeal. If there was any inconsistency in the find- 
ing of Mr. Sabonadiere so as to make his finding on the subject. of 
the mortgages bad, a new issue on the point might have been 
referred. Judging from the evidence referred to by Mr. Sabonadiere 
it is difficult to see how the plaintiffs proved that the mortgages 
covered the property in dispute. If, however, the plaintiffs’ case. in 
the appeal was that- the deferdants first party were ‘in possession on 
their behalf (other than as mortgagees) it was a new case and could 
not be disposed of on evidence which related only to the mort- 
gages. I think that Mr. Sabonadiere’s finding was a finding that 
the plaintiffs failed to prove .a subsisting mortgage covering the ¢ 
premises now in dispute. If we accept this finding the plaintiffs 
have failed to prove possession of this part of the property by 
themselves or any other: persons on their behalf within 12 yéars 
of the -institution of the suit. I would therefore allow the 

appeal. om a 

Banerji, J. BANERJI, J.—This appeal relates toa half share of a plot of 
land which isa camping ground or parao and forms part of the 
‘property claimed in the suit by the plaintiffs respondents. The- 
appellantspurchased the halfshare at auction in 1908 asthe property 
eof the defendants of the third party and it has been found thet he 
has been in ‘possession Since that year. It his also. Beeni- 


. 
- . . 
a. 
. 


a 


i? 
ey some one for a period exceeding 12 years. It has not 


7 
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found that the land did not belong to the predecessors-in- 
title of the appellant and that they never were in possession, So 
that the appellant is not the owner of the land in questipn. This, 
of course, will not entitle the plaintifls to a decree unless they can 
prove their own title to the property anda title which still sub- 
sists. All the lower courts which tried this suit have found that 
the land in question oriyinally belonged to the plaintiffs respon- 
dents. The finding, on the point, of Mr. Sabonadiere, who dis- 
missed the suit, isin the following terms :—“ I find that although 
the case for tlfe respondents is not tgo strong yet it does amount 
to proof that they are owners of this parao or were, and that 
the case has not been rebutted.” As it has been found that the 
ownership of the property was vested in the plaintiffs and not in 
the appellant, the plaintiffs are entitled to recover possession unless 
they have lost their title by reason of the adverse possession 


en suggested that they have lost their ownership in any other 
way.. 
It has been found by the court below that before the appellant 


” took possession of the land in dispute it was for several years in 


the physical possession of Mukta Prasad, the predecessor-in-title of 
the first set of defendants, and of those defendants. The plaintiffs 
alieged that their ancestors had mortgaged the land to Mukta 
Prasad in 1853 and that he and his successors were in possession 
as usufructuary mortgagees. The plaintiffs brought the present 
suit for redemption of the mortgage. The court of first instance 
found in favour of the plaintiffs and granted them a decree, The 
defendants of the first party, who are the representatives of the 
original mortgagee, submitted to the decree. The appellant alone 
appealed. On bis appeal Mr. Sabonadiere held that the 
alleged mortgage had not been proved and he dismissed the suit 
against the appellant on this ground. In view of the evidence 
referred to by the court of first instance and Mr. Pitamber 
Joshi, 1 think, Mr, Sabonadiere’s finding was erroneous but as it was 
a finding of fact this Court was bound to accept it in second appeal. 
The finding.was not, however, sufficient, in my opinion, for the 
dismissal of the suit. It-was-necessary to find whether the posses- 
sion of Mukta Prasad and his successors was adverse to the plain- 
tiffs, because unless’ik was advérse the plaintiffs’ proprietary title 
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did not become extinct. As Mr. Sabonadiere had not come to any 
ee on this point our learned brother Tudball was, in my 
opinion, felly justified in referring an issue tothe court below. 
The finding of Mr. Pitamber Joshi, though not very clearly ex- 
pressed, is in substance a finding to the effect that the possession 
of Mukta Prasad and his representatives was on behalf of the 
plaintiffs and was equivalent to their possession. ` He found that 
Mukta Prasad so far from setting—up a right of his own had alleg- 
ed himself to be mortgagee and claimed to enforce’the mortgage, 
Upon this finding the learned Judge of this Court was, in my ‘opi- 
nion, right in decreeing the claim against the appellant. The 
failure of the plaintiffs to pfove, as against the appellants, the 
mortgage alleged by them would’not necessarily make the posses- 
sion of Mukta Prasad and his successors adverse. Possession to 
be adverse must, as observed by Dr. Markby in his Elements of Law, 


Chapter X, 2nd edition, be possession “by a personevho does not f 
acknowledge the others’ rights but denies them.” There must be 


an express or implied repudiation of the rights of the true owner 
and an open assertion by the person in possession of a claim of 
right to hold the property on his own behalf. Unless possession 
is coupled with an express or implied claim ofright “ inconsis: 
tent with the title of the lawful owner’, it cannot be regarded as 
adverse to ‘the true owner. On this soint I need only refer to the 
remarks of MARKBY, J., in Bejoy Chunder Banerjiv. Kally Prosunno 
Mookeryee @), and of FARRAN, C. J. i in Bhavrao v. Rakhmin (2), See 
also Banning on Limitations, 2nd ‘edition, p. roi. In the present 
case Mukta Prasad or his successors, who have been found to have 
been the only persons in actual physical possession, never denied 
the plaintiffs’ right and never asserted a proprietary title ‘in them- 
Selves. On the contrary Mukta Prasad claimed to be the mort: 
gagee of the property. His representatives whd are the defendants 
of thé first party in the present suit, did not deny-the mortgages 
sét'up by the plaintiffs and submitted to the decree for redemption 
made by the ‘court of first instance. Their possession cannot, 
therefore, be regarded, as adverse to the plaintiffs. By reason of 
théir.possession the faintiffs’ title has not become extinct-and- 
they“aré entitled to recover posséssion from the appellant whd has 
no title. I would dismigs: the appeal with costs. - eta 
etl) 1878] LARIE CaL, BF iig) IL. Rij 28 Bomar - 


\ 


\ 


VOL. XII) BIGH COURT 1239 


. -Bf THE COURT.—The order of the Court is that the appeal be Crvin 
allowed, the decree of this Court be set aside and the decree of the 1914 


lower appellate court restored. ; . ASAD ALI 
‘The partied will abide their own costs in this Court. f RRE 
i . SARUP. 
Appeal decreed. ices 
sh Banerji, J. 
e 
_ versus l 19:4 
KING-EMPEROR.* ae 
3 à f ; ` : September, 17. 
Practice—Confessions of some of the accused— Trial with others — Procedure to be adopted. Risk 
= PR Pragort, J. 


Some of the accused pleaded guilty toa charge of dacoity brought against 
them and other persons jointly tried with them. ‘The Jadge did not record 
their conviction but went on with the trial till the end. ` Held that the 
Judge had committed an irregularity, {nasmnch as he should have recorded 
the conviction of the confessing accused and then gone on with the trial 


. of the others. : 
i -CRIMINAL APPEAL from an order of C. M. Collett Esq., First 
Additional Sessions Judge of Aligarh, l . 

`. Lalit Mohan Banerji (Government Pleader}; for the Crown. 


> . 


The appellants were not represented. 
‘The, following judgment was delivered by , 

PiccoTT, J.—Surjan Singh, Jhandu Singh, Thakuri Singh, Piggott, d. 

Lakbpat Singh, Kallu and Babu Singh appeal against their con- 

viction of an offence of dacoity under section 395 of the Indian 

Penal Code and the sentences passed upon- them. In their 

petitidhs of appeal they all assert that the police have got up a 

false case against them, and one or two of them allege enmity ° 

against the village headman or village watchman. As a matter 

of fact Jhandy Singh and Kallu pleaded guilty in the court of 

Sessions and have been formally convicted on their own plea of ° 

guilty. The learned Sessions Judge has committed an irregularity 

of procedure in that he went on with the trial and did not record 

the conviction of Jhandu Singh and Kallu until after he had 


taken the whole of the evidence and was passing judgment in 
1 i * Cr. A. No. 715 of 1914. 
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respect of all the accused persons together. He hada discretion 
either to accept or not to accept the plea of guilty entered by 
Jhandu Singh and Kallu. Ifhe desired to hear the whole of the 
evidence in the case, in order to satisfy himself that these men, 
as well as the other accused persons, were really guilty, or in order 
to enable him to form a satisfactory opinion as to the gravity of 
the offence committed and the nature of the sentences required, 
he was perfectly entitled to refuse to act upon the plea of guilty 
and to proceed with the trial,as against all the accused persons, 
If, however, his intention was to accept the plea of guilty entered 
by Jhandu Singh and Kallu, he should have convictedsthem at once, 
and whether or not he deferred sentence until after he had heard 
the evidence, he should have proceeded with the trial as against 
the remaining four accused persons only. If the learned Sessions 
Judge had taken into account” the confessions made by Jhandu 
Singh and Kallu as against the remaining appellants, { -should 
have felt it necessary to order a new trial so far as those 
four appellants are concerned ; but I see that the Sessions 
Judge, although his procedure was somewhat irregular, has been 
careful not to refer to the confessions of Jhandu Singh and: Kallu 
as implicating any of their co-accused. I have examined ‘the 
evidence against each of the appellants, which has been carefully 
summed up by the learned Sessions Judge, and I have no doubt 
that he was right in convicting all of them. I dismiss their appeal. 


Appeal dismissed. 
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FARZAND ALI 


versus 
g HAKIM ALL® 
Code of Oriminal Procedure (Aot V of 1898), section 188—Jurons nominated by 
applicant— Validity of— Bight of applicant. 

Proceedings were instituted under section 133 of the Criminal Proeedure 
Code at the instance of H against F. F applied for appointment of Jury 
whioh was granted. He nominated two Jurymen. The Magistrate called 
upon H to nominate two Jurors. H nominated two jurors and the 
Magistrate appointed a foreman.” The jary by a majority made an order 
against F. Held that it is not illegal on the part of a Magistrate to address 
any enqujry to the applicant with s view to ascertaining the names of 


respectable persons living in the neighbourhood who would be willing to 
serve on the Jury. The Magistrate should see that he does not appoint 
friends or partisans of the applicant. The oriterion in such cases is 
whether the applicant was allowed to exeroise rights not sonferred upon him 
bylaw. Upendra v. Khitish, I. L. R., 33 Cal., 499, Kailash v. Ramlal, I. L. 
R., 36 Cal., 869 and Mir Inam Abdu} Asie ¥. Queen Empress, [1897} P. R., 4, 
referred to, f i f i 
CRIMINAL REVISION from an order of Babu Jai Narain, 
Magistrate First Class of Meerut. 
J-J. Simeon and Uma Shankar Bajpai, for the applicant. 


Tej Bakadur Sapru, for the opposite party. - 


R. Malcomson, (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

PIGGOTT, J.—This is an application in-revision in respect of 
certain proceedings taken by a Magistrate under section 133 and 
the succeeding sections of the Code of Criminal Procedure. The 
matter appears to have been brought to the notice of the Magis- 
trate by a petition presented by a person of the name of Hakim 
All. That petition stated in substance that Farzand Ali, who is 
the applicant now before me, had recently enlarged his dwelling- 
house by making certain constructions which had the effect of 
obstructing a portion of a public way used by the residents of two 
villages, and that serious inconvenience was thereby being caused 
to the petitioner and other residents of the neighbourhood, After 
notice had issued to Farzand Ali, the latter applied in accordance 
with law. for the appointment of a jury to try the question whether 
the conditional order issued by the Magistrate for the removal of 


the alleged obstruction was a reasonable dnd proper order, Farzand 


* Cr. Rev. No. 588 of 1914. 
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Ali, as he was entitled to do, nominated two jurymen. I note that 
he nominated two co-religionists of his own. The Magistrate 
appears to have enquired from Hakim Ali whether he could 
suggest the*names of two other suitable persons to serve on the 
jury and thereupon Hakim Ali presented a petition suggesting 
the names of two Hindu residents of another village. The Magis- 
trate then ‘proceeded to nominate a foreman. It has been brought 
to my notice in the course of argument that the foreman originally 
nominated by the Magistrate declined to serve, that the Magistrate 
thereupon nominated another gentleman, a Mohammedan, and that 
this nomination was objected to on behalf of Farzand ‘Ali. I have 
not pursued the history of this objection further because no plea 
is taken in the petition before me with regard to the appointment 
of the foreman. After the majority of the jury had decided the 
question referred to them in a sense unfavourable to Farzand Ali, 
the Magistrate proceeded to make his order absolute in accordance 
with law. Objection is now taken before this Court thatethe entire 
proceedings before the Magistrate, from the date of the order cons- 
tituting the jury, are illegal and void, by reason of the fact that two 
of the jurors were appointed on the suggestion of thepetitioner 
Hakim Ali. There is authority for this proposition in the cases of 
Upendra v. KhitishQ) and Kailash v, Ram Lal(8), in some older cases 
of the same court referred to in the above decisions, and I have also 


been referred to the case of Mir Imam Abdul Asta v. Queen Em- 


press(8). Now it is certainly expedient that in all proceedings initiat- 
ed under section 133 of the Code of Criminal Procedure the Magis- 
trate should bear in mind that he is supposed to be acting purely 
in the interests of the public, and should be on his guard against any 
tendency to. use this. section as a substitute for litigation in tha Civil 
Courts in order to the settlement of a private dispute. In the present 
case the question before the Magistrate was whether there had been 
an obstruction to a public way, to the injury or inconvenience of 
members of the public entitled to use the same. Hakim Ali had 
no ocus standi in the matter, once he had perfarmed what was 
perhaps his duty as a good citizen in calling the attention of the 
Magistrate to the existence of the nuisance. In so far, therefore, 
as the rulings to which I have been referred lay down the principle 


(E JLL.R., 28 Cal., 499, (@){ JLL. R, 26 Cal., 869, 
(8) [189%] Cr. Case No. 4 P. R., 
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that it is expedient that Magistrates should be on their guard 
against allowing a proceeding of this sort to assume the character 
of a privaté litigation and allowing it to be treated as a dispute 
to which two private individuals representing oppbsite interests 
are the parties, I am in entire accord with the same. I still more 
emphatically approve of the principle laid down in the Punjab 
case above referred to, that it would be highly improper on the 
part of a Magistrate to appoint to serve on a jury of this sort the 
friends or supporters of the person at whose instance the proceed- 
ings undeg Chapter X of the Code of Criminal Procedure are 
being taken. At the same time it must be remembered that it 
is often not an easy matter for a Magistrate to secure the services 
of a foreman and two independant jurymen to undertake in the 
public interests an enquiry of this sort, it may be in some village 
distant from head quarters. If the rulings to which I have been 
referred are supposed to lay down the principle that itis illegal 
for a Magistrate to address any enquiry to the person who first 
came forward to draw his attention to the existence of the alleged 
public nuisance, with a view to ascertaining the names of respect- 
able and independant residents of the neighbourhood who would 
be willing to serve on the jury, then I am unable to concur in any 
such principle. It clearly goes beyond anything which is to be 
found in the provisions of the Code of Criminal Procedure itself, 
and it also goes beyond the requirements of the effective and 
impartial administration of justice. The criterion, therefore, 
which I would apply to a case of this sort, is whether the person 
at whose instance the proceedings were instituted was allowed to 
exercise rights not conferred upon him by law as if he were a 
_party to the litigation, and whether as a matter of fact the jurors 
nominated by the Magistrate could rightly be described as friends 
or supporters of the aforesaid person, Even in the cases to which 
I have been referred it is sufficiently clear that the underlying 
:principle that the revisional jurisdiction of this Court should be 
exercised only to correct a manifest failure of justice, was clearly 
recognized. The record before me does not show that Farzand 
Ali at any time objected in the court below to the two Hindu 
jurors who.were nominated at the suggestion of Hakim Ali. Even 
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by: affidavit, that these persons. coald. be regarded as friends or 
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supporters of Hakim Ali, Ihave, therefore, no materials before 
me which would justify the conclusion that these Hindu jurors 
were other than respectable and impartial residents of the neigh- 
bourhood afid suitable persons to have been called upon to act as 
such; on the contrary the silence of the applicant in revision 
justifies the opposite presumption. So far therefore from being 
prepared to hold that the Magistrate’s proceedings were illegal or 
void, 1 do not find them to be vitiated by any such impropriety 
or irregularity as would justify the interference of this Court. The 
application is therefore dismissed. Pi 
Application dismissed. 


KING-EMPEROR 
verses 
GHASITE® 
Criminal Procedure Code (det V of 1898), seotions 439,662—Revision—Powers of 
High Court, 
The High Court cannot in revision set aside an order under seetion 562 

of the Criminal Procedure Code ordering an aeeused person to execute 

a bond to be of good behaviour and substitute in its place a sentence of 

whipping or imprisonment. 

CRIMINAL Reference made by J. H, Cuming Esq, Sessions 
Judge of Jhansi. 
' The parties were not represented 

The facts are fully set out in the referring order :—“ I have 
„the honour to forward for favour of submission to the Hon’ble 
` High Court the record of King-Emperor versus Ghasite, 
section 379 of the Indian Penal Code. The findings of the court 
are that Ghasite was found in the Railway goods-shed with three 
bags of gur in his possession. The evidence shows that he had 
two companions. The court believing the evidence of Mr. Norton, 
a mail engine driver and master of the accused, was of opinion 
that Ghasite had been sent by his master on an errand to the 
Loco-shtds to find if Mr. Norton would be wanted to drive an 


> engine that night and being accosted by two thieves gave way to 
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the siidden ‘temptation to join them. He therefore ordered the 
accused to give security for good behaviour for six months by 
executing a Bond for Rs. 30, with one surety in the same sum. 


Mr. Norton’s evidence appears to me most unconvincing. As 
a mail driver he could only be put in charge of a mail train and all 
mail trains leave Jhansi between I-50 p. m. and 4p.m. The 
necessity for enquiries at 10 p. m. is not apparent. 


It is notorious that in Jhansi £s elsewhere railway thieves are 
chiefly recruited from the lowest grades of railway employees and 
the servants of superior employees. ` The accused in this case 
appears to be a typical railway thief working in concert with 
two others. Thefts in railway goods-sheds are so persistent and 
shameless that deterrent sentences should always be passed on 
conviction, It is not right that the accused should get off practi- 
cally scot set free because his previous good character is vouched 
for by his master, whose evidence does not appear to be worthy 
of credit. 

I, therefore, submit this case with the recommendation that the 
order under section 562, Criminal Procedure Code should be 
cancelled and a more suitable sentence either of whipping or 
imprisonment should be awarded,” 


The following judgment was delivered by 


PIGGOTT, J.—I think there is good deal to be said for the view 
taken of this case by the District Magistrate, but I am inclined 
to doubt whether it is worth this Court's while to interfere. The 
District Magistrate seems to think that this Court in revision can 
sgt aside an order under section 562 of the Code of Criminal 
Proceflure and of its own authority substitute for that order a 
sentence of whipping or of imprisonment. Under sections 439/ 
423, Criminal Procedure Code this Court certainly could not take 
the action suggested. The provisions of section 439 itself empower 
the High Court in revision to enhance a sentence, but it is clear 
that no sentence has been passed in the present case. The court 
instead of sentencing the accused has ordered him to enter into a 
bond ‘to appear and receive sentence when called upon. The 
point of law thus taken may appear a technical one, byt it is 
closely connected with another question of considerable import- 
ance, viz. the question whether an appeal les against an order 
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Cruaxat under section 562 of the Code of Criminal Procedure. I have 
1914 recently followed the Punjab Chief Court in holding that an appeal 
EMPEROR does lie, and that question necessarily depends uponthe soundness 


et. of the confention that in a case like the present no sentence has 


GHasiTEs i Á , 
Hace been passed. It follows, therefore, that if this Court interferes at 
g9e% J. oil in this matter it can only order the case to be re-tried. Under 
all the circumstances of the case J do not think it worth while to 
take this step.. Let the record be returned, 
Record returned. 
Oa ee e 
e CRIMINAL BRIJNANDAN PRASAD AND OTHERS 
1914 Versus 
oin £ t bs 
October, 14. KING-EMPEROR = 
aaa Praclice—Evidence— District Magistrate dealing with proceedings under section 107 
Piegort, J. 


Code of Oriminal Procedure (Aot V of 1898) having outside knowledge— Order on 
the ground that applicants had instituted a commuttee to bring certain matters to the 
e notice of authorities —Juslification of order. 

If a District Magistrate dealing’ with proceedings under section 107 of-the 
Code of Criminal Procsdure possesses knowledge of certain facts which 


he obtains from sources ontside the record, ho should not base his judg-- 


ment upon those facts but should base it upon evidence relevant to the case, 


An order requiting certain persons to furnish security to keep the peace 
` can only be justified upon ‘the finding that each of these persons is likely 
to-.commit a breach of the peace or disturb public tranquility, oris likely 

* . , to do some wrongful act which may occasion such a disturbance. Queen 
Empress v. Abdul Qadir, I. L. R., 9 AlL, 452, Jagat Narain v. Empower, 
7A. L. J. R., 161, referred to. 

Certain persons instituted a committees to collect fands in order to 
persuade the authorities to allow them to carry the Dasehra procession 
along a eertain route, andto enforce, as ogainst any other person who 
° might desire to contest the same, the petitioner’s alleged right to do so. 

Held that, in the absence of a finding that those persons were likely to take 
the procession foreibly down this particular route unless they were bound 
down to keep the“ peace, that order could not be Properly passed 
against them. 

CRIMINAL REVISION, from an order of L. M. Stubbs Esq, 


Distrei Magistrate of Bijnor. 
' Ur. Kev. No. BAB op B4. O y te Set Bes 


wart 


a. 


Prasad x 
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Satya Chandra Mukerji and Rama Kant Malaviya, for the 
applicants, 
R. Malcomson (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by e 


PIGGOTT, J.—This is an application in revision against an 
order passed by the learned District Magistrate of Bijnor, direct- 
ing the twelve applicants to furnish security for keeping the 
peace under section 107 of the Code of Criminal Procedure. One 
of the original applicants has since died and the petition has 
been prosecttted on behalf of the remaining eleven. I may add 
that the District Magistrate’s immediate object in taking the 
proceedings resulting in the present order was to provide for the 
preservation of the public peace in the town of Najibabad during 
the last Dasehra festival. This has now passed off quietly, and 
from one point of view it might be said that, even though the 
period for gvhich the applicants were required to furnish security 
has not yet expired, it has ceased to be a matter of serious 
importance whether the Magistrate’s order is now affirmed by 
this Court or set aside. The question, however, is one of some 
public importance and, if I may judge from the account of the 
state of public feeling in the town of Najibabad given in the 
Magistrate’s order, it is unfortunately probable that the matter 
may come up again in one form or another before the district 
courts, and eventually before this Court. I think it advisable, 
therefore, to deal with the application as it stands, that is to say, 
I propose to consider whether the order under revision was or 
was not a good and proper order on the materials on the record, 
at the, time when it was passed by the Magistrate on the 8th of 
September last. 

One point taken in the petition of revision before me is 
that the District Magistrate has imported into his judgment 
a number of facts personally known to him, of which there 
is no legal evidence on the record. The District Magistrate 
frankly admits that he was necessarily in possession, at the time 
when he instituted this enquiry, of a great deal of information 
of one kind or another bearing on the question of the propriety 


or otherwise of binding over these applicdnts to keep the peace.. 


He suggests ‘that the parties before him were fully aware of this 
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fact, and that their acquiescence in his proceeding with the enquiry, 
instead of applying for a transfer of the case to some other court, 
virtually licensed him to import his own personal knowledge into 
the decision of the case to such extent as he might’think proper. 
I may say that I regard itas a very satisfactory feature of the 
case that these applicants, while fully aware that the Magistrate 
of their district had had occasion to make personal enquiries of 
various kinds into the question of the disputes pending between 
different classes of the community in their town, felt such complete 
confidence in his impartiality and his anxiety to do justice 
between all classes of the community, that they hag no desire to 
get the enquiry into this particular matter transferred to any 
other court. At the same time they were entitled to ask that 
the final decision should be based simply and entirely upon 
evidence legally brought on to the record. To some extent at 
any rate, it seems to me that this has not been done. There are 
references in the Magistrate’s judgment to confidential papers in 
his own possession and to other matters which canffot possibly 
have been in evidence in the case. It may no doubt have been 
inevitable under the circumstances that the District Magistrate 
should have possessed outside knowledge of these matters, but he 
would have exercised a sounder discretion if he had kept that 
knowledge out of the judgment and endeavoured to base his 
decision entirely upon the relevant evidence in the case, 


Another and more important point raised by this application 
may be stated in this form :—that the findings of facts arrived at 
no matter how, by the District Magistrate, are not such as to 
warrant the order which has heen passed requiring those appli- 
cants to furnish security. The Magistrate’s judgment is a long 
one and contains a most interesting exposition of the circum: 
stances which led up to the institution of the present proceeding 
and of the existing state of parties and of public feeling in the 
town of Najibabad. I have found it a little difficalt, however, to 
disentangle from this general exposition of the facts the precise 
findings on the strength of which the order requiring the appli- 
cants to furnish security has been passed. What the law requires 
to justify this order is a finding that these applicants were likely 
to commit a breach of the peace or disturb the public tranquility, 
or to do any wrongful act that may probably occasion a breach 
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of the peace or disturb the public tranquility. These provisions 
have been interpreted by this Court in a number of rulings, 
beginning ‘with the elaborate exposition of the lay to be found 
in the case of Queen Empress v. Abdul Qadir and others (1), Of 
later cases the one most in point is in my opinion that of 
Jagat Narain v. Emperor (8). It isnot enough for the District Ma- 
gistrate to record his opinion that, unless these persons are bound 
over to keep the peace there is Jikely to be a breach of the peace 
or disturbance of the public tranquility. He has to find in 
respect of gach and all of these persons that they are likely to 
commit a breach of the peace or disturb the public tranquility, 
or that they are likely to do some wrongful act which may 
occasion such a disturbance, 

The point essentially in issue admits of being briefly stated. 
The Hindus of the town of Najibabad had expressed a desire 
to take the Dasehra procession along a route which appeared to 
the local "authorities a highly objectionable one, The District 
Magistrate has evidently come to the conclusion that this desire 
on the part of the Hindu community of Najibabad, or on the 
part of some members of that community, is perverse and pro- 
vocative. To put the matter bluntly, he obviously thinks that 
no Hindu can have any desire to take the Dasehra procession 
along that particular route except for the purposes of irritating 
and provoking his Mahomedan fellow-citizens. He finds it 
proved as against all these applicants that they have been working 
in various ways in order to secure for the community of which 
they are members a recognition of their right to take the Dasehra 
procession along this particular route. He argues that they are, 
theréfore, likely to do something which will occasion a breach 
of the peace or disturb the public tranquility, The position taken’ 
up by the applicants in arguing their case before me seems to 
be substantially that which was taken up by them in the Magis- 
trate’s court. I am not satisfied that it has been properly 
appreciated or considered by the Magistrate. The applicants 
contend that they themselves and the members of their com- 
munity are entitled, in the lawful exercise of their religion and 
of their rights as citizens of the town ‘of Najibabad, to take the 
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that, if any breach of the peace results from -their doing so, the 
blame would not lie on them, but on any other residents of the 
town of Najibabad who may take it on themselves to use force 
in order to interfere with persons exercising their lawful rights. 
They desire to persuade’ the authorities responsible for keeping 
the peace in the town of Najibabad that this view is the correct 
one. However mistaken this view may prove to be, if it is held 
in good faith, the persons so holing it are entitled to combine 
together for the purpose of pressing it on the notice of the authori- 
ties: The question'to my mind is whether the evidence on this 
record. justifies the conclusion that the present applicants, either 
as members of the ‘Hindu community of the town of Najibabad, 
or as persons entitled by custom to take a particular part in the 
antiual Dasehra procession, have done anything more than what 
has been suggested above. Is it correct to say that it is proved 
in respect of these persons that they are likely thegnselves to 
commit a breach of the peace, themselves to disturb the public 
tranquility, or to do any wrongful act which may occasion such 
breach of the peace or disturbance? Indeed, I may put this 
point even more strongly, ‘and ask myself whether, apart from 
any question as to the effect of the evidence on the record, there 
has been any finding by the District Magistrate himself which 
goes so far as this against the petitioners. The District Magis- 
traté has discussed the proceedings of the Hindu committee in 
Najibabad to which the majority of these applicants belong. If 
that committee is a seditious or illegal association it ought to 
be proceeded against under the ordinary law. The evidence on 
this record would not justify a finding that the mere fact of 
membership of that committee would be sufficient to render any 
person liable to be bound over to keep the peace, nor do I under- 
stand that the District Magistrate wishes to arrive at any such 
finding. The essential finding at which the District Magistrate 
has arrived seems to be embodied in the following words in his 
judgment : :—“ They (i.e. the petitioners) wish to get what they want 
for the future, and with this idea they have instituted a committee 
which collects funds in „order to obtain the object they. failed 


in last year. The attainment of this object would. inevitably 
‘mean a breach of the péace, between Hindus and Mahomédans.” 


I think the District Magistrate might have paused to ask him- 
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self more definitely what the “object” above referred to was. 
It does not seem a sufficient answer to this question to say-that 
the object was that the Dasehra procession might be taken, down 
a particular ‘route. Was the object of the petitioners to take 
the Dasehra procession, or to cause it to be taken down that 
particular route, forcibly and in defiance of any prohibition which 
might be issued by the authorities; or was it to obtain the re- 
cognition by the authorities of their claim to be entitled to follow 
that route, and so to take the* procession along the same with 
the sanction and under the protection of the authorities? In the 
former case*the applicants have been rightly bound over to keep 
the peace, in the latter case they have not. Now it does not 
seem to me that the District Magistrate has come to a finding 
that, if these applicants were not restrained by an order binding 
them over to keep the peace, they would be likely to take the 
Dasehra procession, or to cause it to be taken, down this particular 
route withgut the permission of. the authorities, or in defiance 
of any prohibition which the local authorities might issue. 
Indeed thé expression about obtaining “the object failed in 
last year” suggests a contrary conclysion. What was the object 
in which the petitioners are alleged tu have failed in the previous 
year? So far as I can gather it was in an attempt to persuade 
the authorities to permit them to use this route and to enforce, 
as against any person who might desire to contest/the same, the 
petitioners alleged right to do so, That the object in question 
at last year’s Dasehra festival was not to take the procession by 
this route forcibly, and in defiance of the wishes of the authorities, 
seems to be a matter of fair inference from the fact that, when 
the local authorities refused such permission, no attempt was 
actuafly made to take the procession by the objectionable route. 


Those members of the Hindu community who were dissatisfied i 


with the decision of the authorities in the matter no doubt pro- 
tested against the same, and appealed to superior authority ; but 
it does not seem that they made any attempt to override that 
decision by crifninal force. There is no doubt another passage 
in the District Magistrate’s judgment which, if it stood alone, 
might suggest a different conclusion and an ‘intention on his 
part to hold that, if securities were not taken trom thege appli- 
cants, there might be an attempt, as he pats it, “to force the 
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route which was refused last year.” This expression, however, 
seems to me difficult to reconcile with other passages in the same 
judgment. Moreover, it ‘is not as it stands a sufficient finding 
of fact to justify the order complained of. It is “too vague. 
It only expresses an apprehension on the Magistrate’s part that 
an ‘attempt might be made by some person or persons unspecified. 
To justify the order which has been passed in this case I should 
require a clear finding, resting upon reasonable evidence, that 
these applicants, if not bound over to keep the peace, would have 
been likely ‘to employ force, or to incite other persons to: 
employ force,- in order to take the Dasehra processidh along the 
objectionable route. without the permission of the local authorities, 
and in defiance of any probibition which those authorities might 
see fit to issue. It does not seem to me that there has been 
any such clear finding against the applicants in the present case. 
For these reasons I accept this petition of revision, I set aside 
the order complained of and direct that the security bongs furnish- 
ed by these applicants be discharged. If the applicants, or any 
of them, have failed to furnish the required security they should 
be released from confinement. 
, —— Order set aside. ° 


RAM SINGH (Defendant) 
_ Gersus 


GIRRAJ SINGH AND OTHERS (Plaintiffs)® l 
Agra Tenancy Act (I2 of 1901), sections 96, 167—Suii for efectment of tenant from 
year to year— Dismissed as the tenant held under lease— Stal in oivil court to set aside 
lease—Res judicata, 

Plaintiffs sued the defendant in the Revenue Court for ejectment on thg 
ground that he was a non-oceupancy tenant from year to year. The*defen- 
dant set np a lease which the plaintiffs said was given by their Karinda 
without any authority. The Revenue Court went into the question and held 
that the lease was given by the Karinda who had authority to do so and 
dismissed the suit. The plaintiffs brought this sult ia the Civil Court for a. 
declaration that the lease was given without authority and did not bind them, 
Held that the Revenue Oourt ina case of ejectment hadjurisdiction to go 
into the question of, validity or invalidity of the lease that the court 
must have regard to the substance of the relief and not merely to thg form 
of the suit and that the present sult was not maintainable. 

Rai Krishn Chand v. Mahudeo Singh, [1901] A W.N., 49, approved. 

Gomi Kunwar v, Gudri, I. L. R., 25 All, 138, distinguished. — 
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APPEAL under section 10 of the Letters Patent from a decision CrviL 
of Mr. Justice Rafiq, differing from Mr, Justice Piggott by which a 1914 
decreé of A. W. R. Cole Esq., First Additional Judge of Aligarh, Bak 


was confirmed. Saran 
- * e H 

The facts are fully set out in the judgment. GIRRAJ 

SINGH 


M. L. Agarwala, for the appellant. 
Tej Bahadur Sapru, for the respondents. 
_ The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out of a suit in which  Richards,C.J. 
the plaintiffsesought a declaration that a certain lease and Kabuliat 
were not binding upon him on the ground that they had been 
granted by a Karinda who had no authority. The material facts 
are as follows:—The -plaintiff sued in the first instance in the 
Revenue Court to eject the defendant appellant. The allegation 
was that the defendant was a non-occupancy tenant from year to 
year. The defendant set up the lease and Kabuliat. The plaintiff 
replied thaf the lease was given without authority. The Revenue 
Court went into the matter and decided that there was authority e 
to create the tenancy and accordingly dismissed the plaintiff's suit. 
Thereupon the plaintiff instituted the present suit, claiming the 
relief we have already mentioned. It is argued on behalf of the 
plaintiff that the present suit could not have been brought in the 
Revenue Court and that therefore the matter cannot be said to be 
res judicata. On the other hand the defendant relies on sections 
gs and 167 of the Tenancy Act, II of 1901. Section 95 provides that 
suit can be brought either by the tenant or the landholder for a 
declaration of various matters connected with the tenancy and 
amongst others for a declaration as to the “class ” to which the 
tenant belongs. The section 167 is as follows “All suits and appli- 
cations of the nature specified in the fourth schedule shall be heard ° 
and determined by the Revenue Court and except in the way of 
appeal as hereinafter provided no court other than a Revenue 
Court shall take cognisance of any dispute or matter in respect 
of which any ‘such suit or application might be brought or 


made.” 
The defendant contends that the plaintiff might have sued under 


the provisions of section 95 for a declaration that defendaat was a 
hbt-ogcupancy tenant and that In such a suit it would have been . 
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Competent for the Revenue Court to have taken into consideration 
the question of validity or invalidity of the lease. The defendant 
further contends that the real “dispute” between the plaintiffs 
and the defendant was whether or not the defendant vas liable to 
; e ; ; 

be ejected from his holding on the ground that he was a tenant 
from year to year, and that this is one of the suits or matters refer- 
red to in section 167. 


It is necessary for a moment to consider what is the real relief 
which the plaintiffs seek. It is clear that what they want is to 
eject the defendant from his holding. The declaration of the 
Civil Court on the question of the validity or invatidity of the 
lease would be quite useless except for the purpose of obtaining 
possession of the holding from the defendant. It is quite true 
that if we regard the form of the suit and disregard the substance 
of the dispute between the parties, the present suit is not a suit 
which could have been instituted in the Revenue Court. But the’ 
real substance of the matter is clearly a matter which gould have 
been, and was decided in the Revenue Court. It cannot be denied 
for one moment that the present suit is an attempt to get behind 
the decision of the Revenue Court. We think that the real test 
of the matter is whether or not the Revenue Court in a suit for 
ejectment was competent to go into the question of the validity or 
invalidity of the lease. We can see no reason whatever why it 
should not ‘do so, if the lease was granted by a person who had 
no authority to make it, it was simply a piece of waste paper and 
had no more validity than if it had been forged, In our opinion 
it is impossible to argue that the Revenue Court in the proceedings 
before it was not entitled to go into the question of the validity 


or invalidity of the lease. . 
e 


The learned advocate on behalf of the respondents cited the 
case of Gomti Kunwar v. Gudri (1). This case is no authority for 
the proposition that where in the Revenue Court in a suit for 
ejectment the defendant pleads that he holds undtr a lease, it is 
not competent for the Revenue Court to consider the question of 
the validity of the lease. The only matter that was decided in 
that case was whether or not the decision of the Revenue Court 
operated as res judicata in a subsequent proceeding in the Civil 
Court. ‘The court held that the matter was not res Judicata on 
Ph OIE eet ` ios) iu By agan fig Cg 
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the ground that the Revenue Court could not have tried the sub- 
sequent suit. In that case, (which was no doubt somewhat similar 
to the case now before us), the provisions of sections gsand 167 of 
the Tenancy Act were not referred to or considered. 


In the case of Rai Krishna Chand v. Mahadeo Singh and 
others (1), the principle which we think ought to apply to the present 
case is stated in the following words :—“ If the second and third 
defendants executed, in favour of the first defendant, he being a 
non-occupancy tenant, a lease which they had no power to execute 
on the landfolders’ behalf, the proper course for the plaintiff to 
adopt was to take proper proceedings under the North-Western 
Provinces Rent Act, 1881, for the ejectment of the tenant, ignoring 
the lease, and if the lease was set up in defence, showing that under 
the circumstances of its execution it was not binding upon him. 
As that course might have been adopted the provisions of section 
95 of Rent &ct apply and the Civil Court could not entertain the 
suit so far as the setting aside of the lease was concerned, 


. We allow the appeal set aside the decree of this Court and 
also of both the lower courts and dismiss the plaintiffs’ suit with 
costs in all courts. 


Appeal allowed. 
(1) [1901] A. W. N., p.49. 
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Dotober, 88. IMTIAZ-UN-NISA BIBI (Plaintif). ® 
'ICHARDS, Limitation Act (IX of 1908), Art. 68—Suil to recover moncy from a person appointed 

Q. J, to sell stock-in-lrade— Money had and received. 

BANERJI, J. 


‘Disputes having arisen between ‘the heirs of one G deceased the defendant 
was appointed to sell his stock-in-trade and pay up the creditors pending 
certain arbitration proceedings. The defendant sold certain property and 

“paid up certain debts. The arbitration proceedings fell through. Ina 

-Bult for recovery of her share brought by the sister of G. held that the 

-plaintiff was only entitled to recover under the form of action known as à 

claim for ‘t money had and received” and the suit having been brought-more 

than three years after the last amount realised by the defendant was 
$ barred by limitation. 

FIRST APPEAL from a decree of Pandit Guru Prasad Dube, 
Subordinate Judge of Allahabad. 

Motilal Nehru, S. M. Sulaiman, S. A. Haidar, Durga Charan 
Banerji, and Mohamed Ishaq for the appellant. 

B. E. O'Conor, for the respondent. 

Suit for recovery of money. 

The facts were as follows :— 

The plaintiff who was the sister of one Gulzar Ali sued to 
recover her share in the estate of her brother, who died on 
the 22nd of August 1907. The deceased carried on certain 
business as a timber merchant. After his death pending dis- 
putes, (which it was hoped would be settled by arbitration bet- 
ween the relatives of the deceased,) defendant No. 3 Moulvi 
Syed Masih Uddin was appointed to sell the stock-in-trade of 
the deceased, to realise debts due to him and pay debts due to 
others by the deceased. The arbitration proceedings seem to 
have come to nothing; but it is admitted that the defendant 
No. 2, the appellant in the present appeal, did realise the estate 
of the deceased to the extent of Rs, 26,628-12-0, The last item 
realised by the defendant was in 1908. The plaintiff brought this 
suit in’ 1912 for recovefy of her share. The court below decreed - 


- the suit. 2 ° 
+m A. No. 49 of 1918. 
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Defendant appealed. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal is connected with first appeal 
No. 104 of 1912 in which we have just now delivered judgment. 
The facts are stated.in our judgment in the connected appeal, 
and the only difference between the cases is that a plea of limi- 
tation has been taken in the present case. It is contended on 
behalf of the defendant that the suit is barred by article 62 of the 
second schedule to the Limitation Act in so far as the case relates 
to a claim against him for money realised by him. In our opinion 
under the circumstances of the present case the plaintiff was only 
entitled to recover under the form of action known as a claim 
for “money had and received by the defendant for the use of the 
plaintiff.” The last item realised by the defendant was realised 
as far back as the year 1908. The present suit was not instituted 
until February 1912, that is to say more than three years after 
the latest ftem was received. In our opinion the suit is barred 

‘under Article 62, We accordingly allow the appeal set aside the 
‘decree of the court below and dismiss the suit, as against the 


appellant with costs. 
Appeal allowed. 
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? 
e 
G. W. DICK 
VEFSUS 
KING-EMPEROR*” 
Penal Oode (Aot LXV of 1860), secs. 83, 416— Wrongful gain and wrongful loss—Aoting 
fraudulently ar dishonastly. 


The aceused was in charge ef a mare balonging to O who had given it to 
him for sale. One L made an offer for the mare and insisted on the offer 
being eommonieated to the owner. The accused showed L a telegram 
whieh the latter understood to have ceme from C rofnsing the aor. He 
thereupon raised the offer and purohased the mare. Subsequently he 
instituted these proceedings against the aceused oa the gronnd fhat . 
deception was practised on him, but when he was examined, ®stated that he 
would have paid the same price had ko known that the mare belonged to the 
accused. Held that no wrongful Joss was caused to L withm the meaning 
of seation 33 of the Indian Penal Code by reason ef the faet that ho was 
induced to bid up to what he considered to be the full value of the mare. L. 

Held also that by merely placing beforel, the telegram which purparted 
to have been received from C the aceused could not be said to have acted -~ 
fraudulently. ( 


.CRIMINAL APPEAL from an order of G. W. Gwynue Esq., 
District Magistrate of Lucknow. 


The appellant G. W. Dick is a horse-dealer and he was entrust- 
ed by Captain Castle with a racing mare of the name of ‘ Tigress’ 
which animal he was directed to dispose of for the owner's benefit 
at the best possible price. He received from Captain Laing an 
offer of Rs. 800, which he did not accept. Captain Laing insisted 
that the offer should be communicated to Dick’s principal, that is to 
say, Captain Castle, and subsequently the'appellgnt showed Cap- 
tain Laing a telegram which purported to have been received by him 
from Captain Castle, and was understood by Captain Laing to be 
a refusal on the part of Captain Castle of the aforesaid offer of Rs. 
800. Thereupon Captain Laing raised his offer to Rs. 1000, which 
was accepted, and he beeame the owner of the animal at that price, 

* Or. A, No. 541 of 1914, ° 
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There was no misrepresentation of any sort, or any sharp practice 
towards Captain Laing with regard to the quality of the goods 
purchased by him, ¿ e., of the mare “ Tigress”. ”. He was allowed 
every opportunity of examining the animal and he paid Rs, 1000, 
because, after reasonable trial and examination, he was satisfied 
that the mare was worth that price to him. 


He afterwards came to know that the telegram was sent by 
Captain Castle in ignorance of his offer of Rs. 800. He prosecuted 
the accused for defrauding him. The court below convicted the 
accused, i 7 : 

R. F. Bahadurji and G. W. Dillon, for the appellant. 


Lalit Mohan Banerji, (Government Pleader) for the Crown. 


The following judgment was delivered by 


PIGGOTT, J._[His Lordship after stating the facts and discus- 
sing some evidence proceeded]. Itis no part of the prosecution 
case that this telegram was a forgery, or was not in fact despatched 
from Meerut by Captain Castle. I have no doubt on the evidence 
that it was represented to Captain Laing as a refusal of his offer 
of Rs, 800, and that it was so understood by him. 


These, so far as I am able to state them, are the essential facts. 
of the case. It must be remembered that the appellant’s conduct 
towards Captain Castle has not been made the subject-matter of 
complaint by the latter, and has not been in issue at the present 
trial. Captain Laing’s grievance appears essentially to be that, if 
the mare “ Tigress” was in fact the property of Captain Castle when 
he made his offer of Rs. 800, and if that offer had been communi- 
cated to Captain Castle, it would have been accepted by the latter ; 
Rence he feels that he was induced to raise his bid from Rs. 800 
to Rs. 1000 by unfair means, The prosecution, however, has 
proceeded on the assumption that the accused spoke the truth 
when he said that the ownership of the animal had passed from 
Captain Castle ‘to himself. Ifso, it is difficult to see what griev- 
ance Captain Laing has in the fact that an offer of Rs. 800, was 
hot‘communicated to a person who was no longer the owner of the 
animal. The real reasons why Captain’ Laing had to pay the 
additional Rs. 200, firstly, that he thought the animal worth 
Rs. iodo and, secondly, that Mr. Ditk, the owner of the said 
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aminal, was not prepared to accept an offer of Rs. 800 when he 
shrewdly suspected that the refusal of that offer would call forth 


. a higher bid from Captain Laing. : ’ 
e 


: I have hitherto considered the matter in its broad aspects. It 
may be worth while also to deal with it, so to speak, more 
technically, with reference to the actual terms of the charge and 
of the ‘provisioris of sections 445 and 420 of the Indian Penal 
Code. Practically speaking there are two points set forth in the 
charge with reference to which Captain Laing is allgged to have 
been deceived. One is that the appellant G. W. Dick concealed 
from him the fact that he had himself become the owner of the 
mare “ Tigress,” and professed to be selling the aminal as agent 
for Captain Castle. I have prepared to discuss this point for the 
sake of argument on the assumption that the appellant was 
speaking: the truth when he said that he had become the owner 
of the animal by purchasing it himself under his generdl authority 
ds agent for Captain Castle; but I wish it to be distinctly under- 
stood that there is no’evidence on the record which proves this 
to be true, ‘and a certain amount of evidence calculated to throw 
doubt on the suggestion. I make these remarks in view of any 
action which Captain Castle may see fit to take in-the matter 
hereafter. . Assuming, however, that the appellant G., W. Dick in 
his dealings with Captain Laing falsely represented Captain Castle 
to be the owner of the mare ‘Tigress’ at a time when the true 
owner was G. W, Dick himself, this circumstance cannot be made 
the basis of a charge of cheating, in view of Captain Laing’s 
express admission that it had no effect on the Price offered gr 
paid by him. He expressly deposed that he would havé paid 
the same price if he had known that the animal belonged to G, W, 
Dick and not to Captain Castle. The other point in respect 
of which it is alleged that deception was practiged on Captain 
Laing is in connection with the telegram, exhibit D, already 
referred to. No doubt, Captain Laing was induced to believe 
that his offer of Rs. 800 had been communicated to Captain 
Castle and had been refused by the latter. To my mind *some- 
thing more than this world have to be proved before a conviction 
could be affirmed under section 415, to say nothing of the more 
aggravated section 420 of the Indian Penal Code. The definition 
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in the former of these sections shows that in order to support a CBIMINAL 
conviction the accused must be shown to have acted either frau- 1914 

dulently or ęishonestly. In the absence of any evidence from g wW. DIOK 
Captain Castle I am certainly not prepared to find tha® the accused 
acted fraudulently in laying before Captain Laing a teleggam which, 
it would appear, Captain Castle had sent him for the express 
purpose that it “might be shown to some intending purchaser, if 
not to Captain Laing himself. The definition of the word “ frau- 


o 
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dulently,” contained in section 25 of the Indian Penal Code, does not 
carry one beyond the statement that “ fraudulently ” is equal to 
“ with intent to defraud ” ; but in the present case, if Dick intended 
to defraud any one by his proceedings, it was Captain Castle and 
not Captain Laing. If the appellant had been acting in a straight- 
forward manner, as agent of Captain Castle in this matter, he 
would have been perfectly justified in informing his princi- 
pal that he had an offer of Rs. 800 but believed that he 
could get¢a higher offer still, if he could produce a telegram 
suggesting that his principal would not accept this price and was 
not anxious to sell at all. The definition of “dishonestly,” in 
the Indian Penal Code refers one to the definition of the expres- 
sions “ wrongful loss” and “ wrongful gain” in section 23 of the $ 
same Code. Now I am certainly not prepared to hold that 
“wrongful loss” was caused to Captain Laing by reason of the 
fact that he was induced to bid upto what he considered the 
full value of the animal he desired to purchase ; the only question 
therefore would be whether “wrongful gain” was caused to the 
appellant, G. W. Dick. Here again it becomes obvious that the 
essential criminality of the appellant’s conduct, if there was crimi- 
hality, lay in his dealings towards Captain Castle and not in his 
dealings towards Captain Laing. In the absence, therefore, of 
Captain Castle’s evidence J am not prepared to hold it proved 
thatthe appellant acted either “ fraudulently ” or “dishonestly ” 
in connection’ with his dealings with Captain Laing as set forth : 
in the charge. . 
[His Lordship considered that he was not justified at the pre- 
sent stage of the proceedings in reraanding the case for the exa- 
mination of Captain Castle. ] ` : 
The result therefore is that the conviction isnot, in my opinion, . 
maintainable on the evidence as it stands, and that after consi- 
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dering the possible result of'an order requiring further evidence to 
be taken under section 428 of the Code of Criminal Procedure, 
I am not satisfied that such an order is called for in the interests 
of justice, I*accordingly accept this appeal, set aside the convic- 
tion and sentence in this ‘case and acquit the appellant G. W. 
Dick of the offence charged. He appears to have been released 
on- bail. His security will, therefore, be discharged and the fine, 
if paid, will be refunded. ° F ; 
. Appeal allowed, 


‘MUL CHAND to 
versus ` i 


. ĶING-EMPEROR*® 


Code of Criminal Procedure (Act V of 1898), section ‘117 —Beourity domanded— 
Fridenes ef co-acoused, 

The applicant, with certain others, was ealled upor to farnish security 
for keeping the pesee. He denied the eharge. he Magistrate, relying on 
the statements of the other acensed persons and the polies report, ordered 

“the applicant to furnish security ; bed, the Magistrate was bound under 
section 117, Oriminal Procedure Code to make an enquiry into the trath 
of the police report and no sueh enquiry having been made, the order was 
bad and must be set aside, f 


CRIMINAL REVISION . R an order of R. D. W. D. Magleod 
sq, I. C. S., Magistrate Ist class, Muttra, ordering the applicant 
to furnish-security under section 107, Criminal Procedure Code. 


The facts appear: from the ‘judgment of the lower court which 
was as follows: “ Purna, Bachchu, Beni and Mulchand have been 
called on to show cause why they should not execute a personal 
bond for Rs, 100 each for keeping the peace for one year, All 
except Mulchand, Patwari, are ready: to give the security asked 
for on cqndition the others also give it. I have just passed orders 


in a.riot case, King-Emperor v. Man Singh etc. under sections 147/325 


ee ae 3 -Cr. Rey, No. 653 of 1914, 


~~ 
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I. P. C. in which Purna was the virtual complainant. In that case it 
became quite clear that the Patwari and Purna were bitter enemies. 
The written statement filed ‘by the Patwari only goes to confirm 
the view that the enmity exists.. The Patwari would have it that 
Purna is'entirely to blame, but it takes two to make a quarrel and 
there is no reason suggested why the Sub-Inspector should have 
included his name groundlessly ” 


_ Mul Chand applied to the High Court in revision. 
Kailas Nath Katju, for the applicant. 


R. Malcomson, {Assistant Government Advocate) for the 
Crown. 


The following judgment was delivered by 


PiGGOTT, J.—The order in this case requiring the applicant 
Mul Chahd to furnish security to keep the peace was passed 
without any “enquiry as to the truth of the information upon which 
action had been taken,” within the meaning of section 117 of the 
Code of Criminal Procedure. The Magistrate referred to the 
result of a case tried by him in which certain persons were put 
on their trial on charges under sections 147 and 325 of the Indian 


` Penal Code, as justifying the order passed by him in the present 


case against Mul Chand. I do not know whether Mul Chand was 
or was not an accused person in the riot case above referred to, 
and if he was or was not convicted in that case. However this 
may be, though the proceeding in the riot case might justify an 
order under section 106 of the Code of Criminal Procedure against 
any person who may have been convicted at that trial, it had 
nothing to do with the proceeding now before me. The law re-” 
quired the Magistrate to hold an enquiry, and even though this 
requirement yould have been substantially complied with by an 
enquiry such asis prescribed in chapter XX of the Code of Cri- 
minal Procedure for the trial of summons cases, still I am unable 
to find`on the record before me anything that slrows that an 
enquiry was held at all. Mul Chand was apparently asked what 
cause he had to show, why he should ‘not be bound over to keep 


the peace, and in so far the procedure observed was correct and e 
e 
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in accordance with the provisions of section 117, clause 2, read 
with section 242 of the Code of Criminal Procedure. Inasmuch, 
however, as Mul Chand did not-admit that he was a person likely 
to commit g breach of the peace, or was otherwise a proper sub- 
ject for a proceeding under section 107 of the Code,.the Magistrate 
was too hasty in binding him over without further enquiry, on 
the strength of his own statement. I must set aside the order 
complained of and I do so accordingly. If security has been 
furnished by Mul Chand in accordance with the order, the security 
bonds in question are hereby discharged. 


Order ‘set aside. 


aw 
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BANWARI LAL (Plaintif) 
versus. 
KHUBI RAM AND OTHERS (Defendants)* 
Agra Tenancy det (II of 1901), section 97 ($)—Endorsement of document by revenue 
officer— Effect of—Registration Act, section 47. 


An instrament endorsed by a Kanungo or revenue officer under section 
97 of the Agra Tenancy Act is to be as valid in all respects as if it had been 
taken to the Registration office and registered under the Registration Act 
and takes effect from the date on which it was executed. An oceupaney ten- 
ant executed a sub-lease in favour of the defendant Khubi Ram but before it 
was registered another lease was executed by him of a part of that property 
in favour of the plaintiff and registered on the same day. A few days later 


he had the former lease endorsed by a Kanungo under the provisions of 
section 97 Agra Tenancy Act. Held that the first lease took priority 
over thegecond. 


SECOND APPEAL from a decree of Babu Rama Das, First 
Subordinate Judge of Aligarh, confirming a decree of Mr. P. K. 
Roy, Munsif of Koil. 

The facts were as follows :—Certain occupancy tenants execut- 
ed a sub-lease in favour of the plaintiff on 21st November 1910 
for a period of 5 years, The lease was registered on the same 
day. The same lessors executed another sub-lease of a portion 
of the same land in favour of the defendant on 15th November 
1910. This lease was, in lieu of registration, attested before a 
Kanungo on 7th December 1910 in accordance with the provisions 
of section 97 of the Tenancy Act. The plaintiff sued the defen- 
dent for possession. Both the courts below dismissed the suit 
holding that the defendant’s lease had priority. The plaintiff 
appealed to the High Court. 

Pearey Lal Banerji, for the appellant :- -Attestation under the 
the provisions ðf section 97 of the Tenancy Act may, for certain 
specific purposes, be as good as registration; but it is not tanta- 
mount to registration for the purpose of section 47 of the Regis- 
tration Act. Section 47 speaks of a “registered” document ; it 
does not refer to a document “attested” under section 97 of the 
Tenancy Act. The word “registered” has not been defined by the 


° * S. A. No. 1393 of }918. 
XII 162 R 


Civiz 


1914 


November, 6. 


CHAMIER, J 
Piagort, J. 


Orvin 


1914 


` BANWARI 
LAL 


v. 
Kuovsl RAN 


1266 HIGA couRtT lA. L. J. R. 


Act. Butin the absence of any specific provision to that effect 
it cannot be deemed to include “attested under section 97 of 
the Tenancy Act”. The question is how cl. (3) of?section 97 is 
to be interpreted. That clause only confers validity but no re- 
trospective effect. The words “shall be as valid” mean “ shall 
begin to be effective’; they are not synonymous with “shall be 
deemed to be registered”, The word “thereupon” means and 
refers to a point of time; the document upon attestation begins - 
to be operative to convey an interest in the land; it cannot have 
any retrospective effect. It is only section 47 of the, Registration 
Act that gives a retrospective effect. The question is whether all 
the provisions of the Registration Act are to be read into the 
words “ shall thereupon be as valid etc”. 


Then, the advantage conferred by section 47 upon registered 
documents is coupled with the safeguard of 4 month’s limit 
of time for registration. The Tenancy Act, on the,other hand, 
does not provide for any limit .of time within which a document 
can be attested under section 97. If under these circumstances, 
the advantage provided by section 47 of the Registration Act 
be extended to a document attested under section 97 of the 
Tenancy Act the effect would be to facilitate fraud. There would 
be unlimited opportunities of antedating documents and then 
getting them attested. 


Gulzar? Lal, for the respondent :—The words “as-valid as” 
signify “equally effective for all purposes” ; the word “ thereupon” 
is not used in the sense of “only from that time” but means “on 
being attested”. Otherwise the result would be that a lease attest- 
ed before a Kanungo three months after its execution woufd have 
no operation for those three months and the lessees would be 
mere trespassers during that period. This would be a great 
anomaly which the Legislature cannot have intended. to create, 
The word “thereupon” is not, therefore, intended to indicate 
the point of time from which the document begins‘to be operative ; 
it does not limit the effectiveness of the document which relates 
back to the date of its execution, All that the Legislature in- - 
tended to provide by tht enactment of section 97 of the Tenancy 
Act was to give facilities to tenants by allowing them the option 
of going to the Kanung® or a Revenue Court instead of to the 
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Sub-Registrar. That is the only option ; there is no other option 
or difference in the two modes. In all other respects the operation 
of the Law of Registration remains unaffected. For example, 
it is submitted, the time and mode of presentation’must be the 
same in both cases. If the time of presentation is the same then 
the possibility of facilities for fraud apprehended by the appellant 
does not exist. 


Pearey Lal Banerji, in reply :—If the Local Government made 
a rule that documents could be attested under section 97 within 
a year of their execution then according to the respondent the 
rule would be u/tra vires and a document attested according to 
it might be invalid, 

The following judgments were delivered. 


CHAMIER, J.—The facts of this case as found by the lower 
appellate court are as follows. The occupancy tenants of some 
land executed in favour of the defendant Khubi Ram on Novem- 
ber 5th, 1910, a lease for five years. On December 7th, 1910, 
they took it to a Kanungo under section 97 of the Tenancy Act, 
and got him to sign and date an endorsement thereon under 
sub-section (2) of that section. In the meantime on November 
21st, 1910, they had executed a similar lease in favour of the 
‘plainiiff and caused it to be registered under the Registration 
Act on the same day. The plaintiff brought a suit against the 
defendants second party, and that suit was dismissed on their 
pleading that they had paid the rent to Khubi Ram defendant No.1. 
The plaintiff then brought the present suit for possession of the 
property and for a declaration that the lease held by Khubi Ram 
defendant No. 1 was void and ineffectual as against his lease 
of November 21st, 1910. The court of first instance dismissed 
the suit and its decree was confirmed on appeal by the Subordi- 
nate Judge. This isa second appeal by the plaintiff. On his 
behalf it is ‘contended that the lease in favour of the defendant 
Khubi Ram dtd not take effect until it was endorsed by the 
Kanungo ; while on behalf of Khubi Ram defendant it is contended 
that thé lease took effect from the date on which it was executed. 
The decision of the question depends ‘on the construcfion of 
sub-section 3 of section 97 of the Tenancy Act. That sub-section 
runs ag follows i+“ Such instrument sh&ll thereupon be as’ valid 
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-as if it had been registered under the law for the time being in 


force for the registration of assurances.” It appears to me that 
this sub-section means that an instrument, which has ben endorsed 
under section 97 by a Revenue officer or Kanungo, is to be as 
valid in all respects as if it had been taken to the registration 
office and registered under the Indian Registration Act, and 
that full effect will not be given to this provision if it is held that 
such an instrument takes effect from the date on which the 
endorsement is made under this section and nut from the date 
of execution. In this particular case such a view vould result 
in the lease held by the defendant Khubi Ram having no effect 
at all for it would have to give way to the lease which has been 
registered. It was contended that if any provision of the Regis- 
tration Act is applied to an instrument endorsed under section 97 
all the provisions of the Act must be applied, including the 
provisions regarding the time within which a document is to be 
presented for registration, and the provision allowing a document 
to be registered after the expiry of four months in certain cases, 
I am not prepared to go as far as this. It seems to me that such 
matters should be governed by the rules which the Local Govern- 
ment is empowered to make under section 203 (c) read with 
section 97 of the Tenancy Act, and this I think sufficiently meets the 
contention that, unless al] the provisions of the Registration Act 
are considered to be applicable to the case of an instrument taken 
to a Kanungo to be endorsed under section 97, it would be possible 
for a party to a lease of this kind to take it to a Revenue Court 
or officer several years after it was executed, It appears to me 
also that the procedure regarding the presentation of a documept 
for registration stands on an entirely different footing fro such 
a provision as that contained in section 47 of the Registration Act, 
i. e, that a document shall operate from the time from which it 
would have commenced to operate if no registration thereof had 
been required or made and not from the time of its registration, 
I am not prepared to say that the question we *have to decide 
is entirely free from difficulty ; but on a full consideration of the 
arguments addressed to us and of the language of the section it 
appears to me, as I have said before, that full effect will not be 
given to sub-section 3 if we do not hold that an instrument, endors- 
ed by a Kanungo or a Revenue officer under this section takes 
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effect from the date on which it was executed. The result is in 
my opinion that the appeal should be dismissed. 


PIGGOTR, J.—The point for the determination in this appeal 
has been stated by my learned colleague. I am boufd to confess 
that 1 felt, and still feel, no smali difficulty in coming to a 
decision. The argument on which considerable stress was laid 
on behalf of the appellant that, if documents endorsed under 
section 97 of the Tenancy Act are held to operate from the date 
of their execution, the result will be to open a wide door to fraud, 
in the absence of any provisions limiting the period within which 
a document must be presented to the Revenue Court or officer 
referred to in the said section 97, seems tu me of considerable 
weight. I agree, however, with what my learned colleague has 
said as to the powers of the Local Government in this matter, 
In section 97 itself the right conferred thereby, to substitute 
attestation before a Revenue Court or officer for the regular pro- 
cedure of registration, is made subject to such conditions as the 
Local Government may by rules under this Act direct. It is 
probable that the question of appropriate rules to be made for the 
regulation of procedure in this matter and avoidance of fraud 
requires further consideration by the Local Government. At the 
same time it must be admitted that under the Registration Act 
itself there are possibilities of fraud, or at any rate of dishonest 
dealing, and that the courts are sometimes called upon to decide 
difficult questions of fact, when two documents have been executed 
dealing with the same immoveable property and registered on 

. different dates. A plea to the effect that a document subsequently 
registered was fraudulently antedated has been raised in cases to 
"whioh the Registration Act applies and is often difficult to deter- 
mine satisfactorily. The real question however is as to the word” 
ing of the two enactments bearing on the point in issue. The 
case on bekalf of the plaintift appellant seems to me to be put 
in its strongest form when reference is made to the provisions of 
section 47 ofthe Registration Act as embodying a special privilege 
intended by the Legislature to apply only to a “registered” docu- 
menf, in the sense in which that expression is used in section 47 
itself. The word “registered” is defined in the General Clauses 
Act (Local Act No. I of 1904) section 4, clause (35) as “ registered, 
in British India under the law for the time being in force for regis- 
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tration of assurances”. Now in section 97 of the Tenancy Act 
clause (3) it is not laid down that a lease endorsed by a Revenue 
Court or Revenue Officer under the provisions of that section shall 
be deemed tg be a “registered” document, but only that it shall be 
valid as if it had been registered under the law for the time being 
in force for the registration of assurances, The real question to my 
mind is whether any intention on the part of the local legislature 
favourable to the contention now urged before us on behalf of the 
present appellant can be inferred from the use of the latter expres- 
sion rather than the former. On the whole, while feeling the force 
of the arguments urged in support of this appeal, Phave come 
to the conclusion that the view which has been expressed by my 
learned colleague i is correct, If the lease of the 15th of November 
1910 had been registered under the law for the time being in force 
it would have been valid for the purpose of conferring title from 
the date ofits execution, that is to say, from the 15th of Novem- 
ber, 1910; and it appears to me that weshould be mgking law 
on our own account, rather than interpreting the law asit stands, 
if we refuse to give its full force to the word “valid”. I concur 


in dismissing the appeal. 


By THE COURT :—The appeal is dismissed with costs, 
B. E. M. — Appeal dismissed.. 
NAND LAL (Plaintif) 


: versus 
KISHORE AND OTHERS (Defendants). * 


Code of Civil Procedure (det V of 1908), Order 9, r. 9-Order conditionally 
setting aside an order dismissing a swt for defauli—Appeal—Jurisdiction 
of High Court to interfere on question of damages. 

Where a court passed an order setting aside an order dismissing a suit 
for default, on condition of the plaintiff paying a certain amount Of, 
damages to defendants, and provided in the same order that in the event of 





*. gush payment not being made the application Bhonld stand dismissed, held 


that the court intended to and did completely dispose of the application for 
restoration of the suit and the order was therefore appealable. 

Held also that in seoond appeal the High Court could gonsider whether 
the damagés awarded were adequate or grossly excessive, though it would 
not have interfered if the application for restoration had been dismissed 
for not disclosing suficient cause, 


First APPEAL from an order of Babu Shekhar Nath Banerji, 


Subordinate Judge of Agra, 


Application to set aside an ex-parte decree, 
* F, A. FO. No. 98 of 1914. 
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The court passed a conditional order in favour of the plaintiff. 

Plaintiff appealed, 

Lalit Mohan Banerji, (with him Shiam Krishna Dar) for the 
appellant, : ° 

Satish Chandra Banerji (for whom Sarat Chandra Chaudhri), 
for the respondents. 

The judgment of the Court was delivered by 

PIGGOTT, J.—This is a plaintiff's appeal which purports to 
be brought against an order rejecting his application to set aside 
the dismissal of his suit for non-appearance. It appears that the 
suit in question was set down for hearing on the 2nd of January, 
1914. The plaintiff had not appeared when the suit was called 
on, and it was accordingly dismissed. We may take it that the 
plaintiff presented himself in court later on the same day. In 
applying under Order g Rule g of the Code of Civil Procedure 
for restoration of the suit, the plaintiff put in an affidavit ex- 
plaining ehat he had been accidently delayed on his way to 
the court. With reference to this affidavit the Subordi- 
nate Judge thinks that it does not afford sufficient reason 
for the plaintiffs failure to be present when the suit 
was called on for hearing. It appears, however, that there 
was some discussion before the court, and that the defen- 
dants informed the court that they would have no objection 
to the granting of the plaintiff's application, provided each 
set of the defendants were paid adequate damages on account of 
costs incurred to date. Upon this an order was passed directing 
the plaintiff to pay, within one week, the sum of Rs. 250 to each 
of the four sets of defendants, and providing that in the event of 
ais failing to do this the application to have the suit restored 
should stand dismissed. A preliminary objection has been taken 
that no appeal lies. We have ourselves referred to a reported case 
of this Court, namely that of Jagannath Sahi v. Kamta Prasad 
Upadhya(1). The facts of that case were not precisely on all fours 
with those now before us ; but an opinion was expressed as to the 
proper form which an order in a case like the present should 
take.. According to this view, the proper order for the court 
below to have passed would have been one simply directing the 
plaintiff to deposit the sum of Rs. 1000 in court within a week, 


and reserving the passing of-any fjnal order on his application 
(1) [1912] 11 A. L. J. B., 88, 
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until the prescribed period had expired. Whether this be so or 
not, itis clear to us in the present case that the court below 


YaNp La, proceeded to passan order which was intended to, and,did in fact, 


v. 
KISHORI 


Piggott, J. 


completely dispose of the application for restoration of the suit. 
It provided that in a certain event the application should be 
allowed, and in a certain event it should stand dismissed. The 
present appeal has been brought admittedly after the second of 
these events had occurred, and consequently after the order 
passed by the court below had produced its effect of dismissing . 
the plaintiffs application. On this ground we hold that ‘an 
appeal lies, 


Having considered the case on the merits we desire to point 
out that, if the learned Subordinate Judge was satisfied that the 
plaintiff had failed to show sufficient cause for his non-appearance, 
he might thereupon have dismissed his application, and it is probable 
in that case, that we should not have interfered. As matters 
stand the court passed an order, based in part on the admission 
of the defendants themselves that they were prepared to consent 
to the restoration of the suit on payment of adequate damages, 
We think, we are entitled to consider in appeal, and it is, therefore, 
our duty to consider, whether the damages allowed by the court 
below were adequate or grossly excessive. We should be pre- 
pared to allow a considerable margin of discretion to subordinate 
courts ina case like the present; but having looked into the 


.matter it appears to us, firstly that the sum ordered to be paid as 


damages was at least double the sum to which the defendants 
could make out any reasonable claim, and, secondly, that the 
period of seven days allowed for payment was exceedingly short, 
In fact the court below seems to have taken away with one *hand 


“what it purported to give with the other. We, therefore, so far 


modify the order of the court below that we substitute for it an 
order admitting the plaintiffs application for restoration of his suit, 
subject to his paying into the court below by the 2nd of Decem- 
-ber 1914, the sum of Rs, 125 as costs on account of each of the 
four-sets of defendants, that is to say atotal sum of Rs. 500, 
The costs of this appeal will be costs in the suit. 


se ° ; Order modified, 


ee -@ 
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BANSIDHAR (Petitioner) 
Versus 

KHARAGJIT (Opposite party) * 
‘Provincial Insolvency Act (LII of 1907) sections 18, 56, 48 (8)—Potcer of District Judge to 
dispossess third persons of property Belonging to insolvent— dppeal—Leate to appeal. 
Section 18 of the Provincial Insolvency Act empowers a court, where 
it appojnts a receiver to remove sny person in whose possession or custody 
any property of the insolvent is from possession or custody thereof, and 
‘put it in charge of the receiver provided the insolvent had aright to 
remove him. The court has also power to enquire whether certain proper- 
ty in possession of a third party is or is not the property of the insolvent, 


Section 36 of the Provincial Insolvency Act does not apply to a case 
where the court “adjudieates certain property, in possession of a third 
person, to be the property of- the insolvent and no appeal lies against 
such #n order. 

Case in which leave to appeal under section 46 (8) allowed by High Court, 

_ FIRST APPEAL from an order of E, C. Allen Esq, District 
Judge of Mainpuri. 

The facts of this case appear fully from the judgment. Briefly 
stated, they were as follows :—On 2nd July 1909, Gur Narain was 
adjudicated an insolvent. The respondent was appointed receiver, 
He applied to. be put in possession of certain items of property 
which he claimed belonged to the insolvent, but which were in 
the possession of Ratan Lal and Bansidhar. These items con- 
sisted of mortgages which had been assigned by the insolvent’s 
father in 1905 to Ratan Lal, and of decrees which had been 
* obtained on some of those mortgages and which had been assigned 
to Bansidhar on 23rd March 1910. In execution of these decrees 
Bansidhar had purchased some of the properties which had been 
mortgaged. The court issued notice to Ratan Lal and Bansidhar., 
‘The former admitted that both sets of assignments were fictitious, 
The latter claimed that they were genuine. The court without 
taking written statements of the parties, or framing issues, or 
giving the parties proper opportunity to produce evidence came 
to the conclusion that the items ofeproperty belonged to the 
insolvent and” passed an order that the receiver was entitled tQ 

F. A. F. O; No. & of 1914, 
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take possession of them at once. Bansidhar appealed against 
this order, 

Pearey Lat Banerji (with him M. L. Agarwala) for “the appel- 
lant:—The District Judge exercising Insolvency jurisdiction 
could not summarily decide questions relating to the validity of 
transactions entered into by the predecessor-in-title of the insol- 
vent more than 2 years before the adjudication of Insolvency. 
Section 36 of the Provincial Insolvency Act limits the powers of the 


-court to a consideration of.the validity of transfers made by the 


insolvent within two years of the date of adjudication. e 


[P1GGOTT, J.—But the order of the District Judge does’ not 
profess to be passed under section 36.] 


‘The Judge does not say under what section the order is, but the 
only othér possible section would be section 18. Under that section 
the Judge could not order dispossession of the appellant, for under 


the proviso to that section the insolvent would be met y section 
66, C. P. C. i 

In any case the Judge should decide the matters in controversy 
in a proper manner, adopting the procedure of a regular suit. 


No issues were fixed and no opperiri were given for produc- 
ing evidence. 


Girdhari Lal Agarwala, for the respondent : :—The order is 
not passed under section 36 and is therefore not appealable under 
section 46, clause (2). 


[CHAMIER, je —We are e disposed to give leave to appeal under 
section 46 (3), which has been prayed for by the appellant.] 


Then the matter may be remanded to the lower court for a 
decision according to law and proper procedure. 
- The judgment of the Court was delivered by ` > nae 
CHAMIER, J.—This is an’ appėal against an eorder of’ the 


-District Judge of Mainpuri, passed in proceedings arising out of 


the insolvency of one Gur Narain. ‘All the facts håve not béén 
properly ascertained, but for the purposes of this order they, may 
be assumed to be as follows: — 


In 1905 the insolvent’s father Gis Dhari instituted three 


“suits on mortgages, Either $efore or shortly after bringing ‘these 


suits he transferred, or purported to transfer, all his rights in the 
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mortgages tó one Ratan Lal, who was made -plaintiff in the suits. 
Decrees were obtained and one of them is said to have been 
satished.. The other two were on March 23rd, 1910, transferred 
to, Bansidhar, the present appellant, who took qut execution 
brought the property to sale and purchased some of it himself, 
Meanwhile Girwar Dhari had died, and on July 2nd, 1909, Gur 
Narain had been adjudicated an insolvent. On August 13th, 
1909, the respondent was appointed receiver of the insolvent’s 
property. On January 13th, fgio, he put in a petition saying 
that certain persons who had been called upon to hand over 
property of the insolvent’s had not put in an appearance and 
praying that he, the receiver, might be put into possession at 
once, After considerable delay an order was passed that two of 
the deeds transferring the decrees to Ratan Lal should be made 
over ta the receiver at once. .Ratan Lal seems to have appeared 
in court and said tbat the transfers in his favour. were fictitious 
and that ghe transfers by him to Bansidhar were also fictitious, 
The District Judge then issued notice to Bansidhar and eventual- 
ly passed the order now under appeal in which, after referring 
to various proceedings, including an order of the Subordinate 
Judge of Mainpuri to the effect that the transfers to Ratan Lal 
were fictitious and an order of the Subordinate Judge of Aligarh 
holding that the transfers were valid, he has held that the proper- 
ty belongs to the insolvent and that the receiver is entitled to 
take possession of it at once. The meaning of the order is not 
clear. It is not possible to say whether the learned Judge 
means that the receiver should take over the decrees, or that 
he should take over the property purchased by Bansidhar. 


Section 36 of the Provincial Insolvency Act certainly has no 
bearing on the case, for there was no transfer by the insolvent 
within two years before the adjudication. It follows that Bansi- 
dhar has no right of appeal under‘section 46 (2) of the Act. But 
along with his petition of appeal he presented a petition pray- 
ing for leave to appeal under section 46 (3). We think that 
leave to appeal should be-granted in this case, and we accordingly 
give the appellant leave to appeal nunc pro tunc. The respon- 
dent does not. object to leave being given if the Court4s of opi- 


nion.that the proceedings, in-the court below are not satisfactory, 
oe 
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but he maintains that the court below was competent to enquire 
and decide whether the property in question belongs to the 
insolvent, and that if after proper enquiry it is found that it belongs 
to the insolvent, the court should remove the appellant from the 
possession thereof and make it over to the receiver. 


The learned Vakil for the appellant contends that, if the case 
does not come within section 36 of the Act, the receiver should 
be left to bring a separate suit. We cannot accept this conten- 
tion. Itistruethat the Indian Provincial Insolvency Act contains 
no such provision as section 102 of the English Bankruptcy Act, 
which expressly empowers the Bankruptcy Court to decide “all 
other questions whatsoever whether of law or fact which may 
arise in any case of Bankruptcy coming within the cognizance 
of the court, or which the court may deem it expedient or neces- 
sary to decide for the purpose of doing complete justice and 
making a complete distribution of property in any such case” 
but it is the duty of a receiver appointed under the Indiar? Act, and 
of the court itself, where no receiver is appointed, to take posses- 
sion of the property of the insolvent, and section 18 of the Act 
empowers the court, where it appoints a receiver, to remove 
any person in whose possession or custody any property of the 
‘insolvent is from the possession or custody thereof, provided of 
course that the insolvent had a right to remove him. 

We have no doubt that the court had power in the present 
case to enquire whether the disputed property in possession of 
the appellant was the property of the insolvent and on finding 
that it was the property of the insolvent to take steps to haveit 
handed over to the receiver. But in proceedings under the Act the 
court is required to follow the procedure ofa Civil Court ina «ivil? 
suit, The receiver and the appellant should have been required to 
state their respective cases in writing, and having ascertained the 
points in dispute the court should have fixed issues and given the 
parties an opportunity of prodacing evidence. In simple cases 
it may be unnecessary to fix issues, but care should always be 
taken that the parties `understand what the questions at issue 
between them are. l . 


In the present case the ‘proceedings of the court were of far too 


Summary a nature. Even now it is difficult to say what, alle- 
e 
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gations of fact by either party are admitted or denied by the 
other, and the parties do not seem to have been given any proper 
opportunity of producing evidence. 

We accortingly set aside the order under appeal and direct 
that the record be returned to the court below, that the parties 
be required to state their respective cases in writing, and that the 
court do then proceed to try the questions in issue according 
to the procedure prescribed for the trial for an original civil case, 
Costs of this appeal will be costs in the proceedings to be dealt 
with by the court below. 

B.K. M. ° — Appeal decreed. 


PACHKAURI RAUT AND ANOTHER (Petitioners) 
VErsus 


RAM ‘KHILAWAN CHAUBAY (Opposite party)° 
Code of Civil Procedure (Act V of 1908) Or. 1., Y., 10—Party not before Lower Appel- 
late Couri— Whether can be joined in second appeal. - 
A court cannot in second appeal add a person as a party unless he 

was a party to the appeal before lower appellate court, Chunni Lal v. 

Lala Ram, I. L. R.. 16 All, 5, followed. 

The facts out of which this application arose are as follows:— 

_The respondent sued to set aside a sale deed by which his 
father had transferred certain property to the appellant. His 
contention was that he along with his father and elder brother 
constituted a joint Hindu family and his father had no right to 
alienate joint family property without any legal necessity. His 
elder brother was an attesting witness to the sale deed and was 
impleaded as a defendant. The plaintiff mepondent himself was 
minor at the time of the sale. 

è The court of first instance, that of the Munsif of Gorakhpur, 
allowed the claim holding that no legal necessity was proved and 
set aside the sale deed. The appellant appealed to the lower 
appellate court; but failed to make the elder brother a party to 
the appeal. His appeal was dismissed by the lower appellate 
court. In secand appeal a ground was taken that the share of 
the elder brother should have been charged with the purchase 
4money and the present application was made to bring him on the 
record as a respondent. e . 

Miscellaneous Application in 8, A. 922 of 1914, 
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Shamnath Mushran (Jawahar Lal Nehru with him), for’ the 
applicant. 

The court had power under Or. 41, r. 20 to bring the elder 
brother on the record. d 

Payam&lathil v. Kovamel, [1895] 1. L R., 19 Mad., 151. 

The case in 

Chunni v. Lala Rám, |1898] I. L. R., 16 All., 5, 
was opposed to the view. But the provisions of Or, 41, r. 33 were 
quite new and gave power to the court to do every thing which the 
lower appellate court could have done. The elder brother was 
interested in the result of the appeal and the lower appellate court 
could even now bring him on the record. No questio: of‘limitation 
arose when the court took action under Or. 41, r, 20, Old section 559. 

Bindeshri Naik t. Ganga Saran Sahu, [1892] L L R., 14 All., 154, F. B. 

If the question of limitation was out of the way there was no 
reason why this Court should not exercise the power. 

Permeshwar Dayal, for the opposite side, 

This court could only implead a person who was on the record 
of the lower appellate court. It could not add in second appeal 
a party who was not a party in the a appellate court. 

Chunni v. Lala Bam, [1893] I. L. R., 16 AlL, 
It was the fault of the other side that the se brother was not on 
the record before the lower courts. A new point was taken in the 
appeal for the first time. pe rieutaton had barred the right as against 


him now. 
Ram Ratan Chukerbutly v. Jogesh Chandra Bhattacharya, [1906] ‘12 
C. W.N., 625. 


No decree could be passed against him and if no decree could 
be passed against him it was no use bringing him on the record. 
The provisions of Or. 41, r, 33 did not apply. 

The judgment of the Court was delivered by 

CHAMIER, J.— This is an application by the appellants i in S. n 
No. 922 of 1914, praying the court to make one Gajadhar Prasad 
a party to the appeal. The object of the suit brought by the, 
respondent was to have a deed of sale executed dy his father i in 
favour of the appellants set aside. The respondent’ s elder brother, 
Gajadhar Prasad who attested the deed of sale, was impleaded, as 
a defendant. The first court decreed the claim. The defendants 
appealed but they did not make Gajadhar Prasad a party to the 
appeal °and it is admitted that they did not ask the court to 


e exclude the Share of Gajadhar Prasad from the operation of 
e 
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the decree of the first court. In this second appeal the defendants 
are apparently asking.this Court to exclude from the operation 
of the decree“ the share of Gajadhar Prasad on the ground that 
he attested the saledeed. The application is resisted on the 
strength ofa decision of this Court in Chunntz v. Lala Ram (1). This 
ruling has not been accepted by the Madras High Court ; but so 
far as we are aware it has been consistently followed by this Court 
or at all events has never been dissented from. 

` On the broad question whether a court in second appeal can 
under. Order a, Rule 10 make a person who was nota party in 
the lower appellate court a party in second appeal, we are not 
prepared to differ from the decision of this Court. We note, 
however, that in the present case our decision will not tie the 
hands of the Bench trying the second appeal. If the Bench 
‘hearing the appeal comes to the conclusion that the lower appellate 
court ought to have taken up the question which has now been 
raised, it will be able to remand the case under Order 41, Rule 
23 and the lower appellate court will then be able to make 
‘Gajadhar Prasad a party. The substantial point for decision 
at the hearing of the appeal will be whether the defendants are en- 
titled to raise the question at this stage. We have been referred to 
Order 41, Rule 33. We express no opinion as to the applicability 
of this Rule beyond saying that we are certainly not prepared to 
act under it at this stage. The present application is dismissed 
‘with costs. l : 
3M é Application dismissed. 
(1) [1893] I. L. R, 16 All, 5. : 


ey SARJU PANDEY AND OTHERS (Defendants) 
i . Versus - 
MULLOO CHAUDHRY AND OTHERS (Plaintiffs)® 
Jurisdietion—Small Cause Court—Money paid to sabe property from sule—Suit to 
, recover damages. 
The defondant’s predecessor-in-title sold certain property to plaintiffs 

mentioning gertdin ineumbranoss on the property and also stating 
.. that there was no other inoumbrance, . As a matter of fact this property 
` as well as other pr: perties of the vendor were subject to a mortgage. The 

mortgagee brought a suit upon the mortgage and obtained a desrese. The 
` plaintiffs paid up the decree and sued the degendants for recovery of the 

amount so paid. Held that the snit was nota suit for contribution but 
- onefor damages and was cognisable by the Conrt of Small Causes. 

* Giv. Rev. No. 103 of 1914, 
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CIVIL REVISION from an order of B. Jotindra Mohan Basu, 
Judge of the Court of Small Causes of Basti. 
Sheo Dthal Sinha, for the appellants. 

Pearey Lal Banerji, for the respondents, 

BANERJI, J.—This is an application praying that the decree 
of the Court of Small Causes at Basti be set aside on the ground 
that the court had no jurisdiction to entertain the suit. It- is 
urged that the suit was one for contribution and not for damages 
as held by the court below. I think that the view taken by that 
court is right. The facts are these: The predecessors-in-title 
of the applicants, who were defendants in the court below, sold 
to the predecessor-in-title of the plaintiffs, opposite party, certain 
property, and in the sale deed they specified certain incumbrances 
on the property and stated that there were no other incumbrances. 
The sale deed contained an indemnity clause in the event of 
other incumbrances being discovered. As a matte? of fact the 


-property sold and some other property of the vendor were subject 


to amortgage which the mortgagee sought to enforce by suit. 
He obtained a decree. In order to avoid a sale of the property 
purchased by the plaintiffs, they discharged the decree, and they 
brought the suit out of which this application arises to be re- 
imbursed the amount which they had to pay in respect of the 
property purchased by them. This was clearly not a suit for con- 
tribution. If they had paid the amount for which the other 
property not sold to them was rateably liable in excess of the 
amount for which the property purchased by them was liable, 
they could have sued for contribution and if they had brought 
such a suit that would have been a suit which could enot *be 
maintained in a Court of Small Causes ; but the present suit was 
not of that description, The plaintiffs sought to recover from 
the defendants the amount which they had to pay in respect of 
the property purchased by them in consequence of the defendants 
having falsely represented the property to be free from the in- 
cumbrance which the plaintiffs had to discharge. It was clearly a 
suit for compensation and not one for contribution and was, there- 
fore, cognizable in a Court of Small Causes. I dismiss the applica- 
tion with costs. Í 

Application dismisses, 


VOL. XII] PRIVY COUNOIL 1281 


PRIVY COUNCIL, à as 


1914 


RAMCHANDRA MARTAND WAIKAR AND OTHERS Maroh :6, 18 
; ota £7 § 80 and 
(Plaintif}s) fis a 
Versus — 
LORD 
VINAYAK VENKATESH KOTHEKAR AND ANOTHER. MOULTON, 
°- Lord 
(Defendants) PARKER OF 
Hindu Law—Mim@kshara —Inheritance—Sapinda-relationship, definition, limitationand WADDING- 
mutuality— Colebrooke’s Translation— Bandhu —Bhinna-gotra-sapinda — Three class- Sa Jadi 


es of Bandhus —Futher’s father’s son’s son’s daughter’s daughier’s son—Principles EDGE AND 
on which questions of Hindu Law should be decided. Mr. AMEER 
Under the Mitakshara father’s father’s son’s son’s daughter’s daughter’s AHI 
son is not an heir, 
Under the Hindu law the right of collaterals to succeed to the inheritance 
of a deceased person is dependent on the existence of the sapinda reln- 
tionship between the propositus and the claimant, and under the Mitaksharn 
law sapinda relationship arises from community of blood or “community 
of particles of the same body ” 
In the Mitakshara in the third chapter of the Acharakanda in the passage 
which deals with the rules of forbidden degrees of kindred Vijnaneswara 
lays down rales for the limitation of sapinda relationship generally, and 
eonsequently the sapinda relationship comes to an end with the fifth degree 
when the descent is through a female 
The word Bandhu in the system of the Mitnkshara signifies a bhinna goira- 
sapinda, and ig used by the author in ch. 2, sect 6in a restricted and 
technical sense, a3 implying n relation belonging toa different family but 
united by saptnda-relationship. 
Under the Mitakshara the sapinda-relationship, on which the heritable 
right of collaterals is founded, ceases in the case of bhinna-gotra-sapinda 


with the fifth degrey from the propositus, aud in order to entitle n man to 
sudbeed to the inheritance of another he must beso related to the latter 
that they are sapindas of each other. 
In his rendering of the Mitakshara Lhe paraphrase given by Mr. Colebrooke 
of a sapinda as a relation ‘‘ connected by funeral oblations ” is erroneons. 
The Hindu Jaw contains its own principles of exposition and questions š 
arising under it cannot be determined on abstract reasoning or analogies 
borrowed from other systems of law, but must depend for their decision 
on the rules and doatrines enunciated by its own law-givers and recognised 


expounders, 
Lallubhai v. Mankuvarbai, [1676] L L. R., 2 Bom., 386; Lalicobhai v. 


Cassıba, [1880] L. R.,7 I. A., 212, Girdhari Tall Roy v. The Bengal Govern- 
ment, [1868] 12 M. L A., 448, Umaid Bahadur v. Udoi Chand, [1880] 1, L. R., 6 
Cal., 119, Babu Lali v. Nanku Ram, [1894] J. L. R., 22 Cal., 389. 
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APPEAL from a decree and judgment of the Court of the Judi- 
cial Commissioner, Central Provinces, which affirmed a decree and 
judgment of the Court of the District Judge, Balaghat, 

The question for determination was whether the plaintiffs- 
appellants were under the Mitakshara law the heirs of one Laksh- 
man Rao, deceased. 

The plaintiffs were Lakshman Rao’s father’s father’s son’s 
son’s daughter's daughter’s sons and claimed that they were his 
heritable dandhus and as such enfitled to succeed to the properties 
left by him after the death of his daughter. Both courts in India 
dismissed the suit holding that in order to succeed the plaintiffs 
must show mutuality of sapinda relationship between themselves 
and the said Lakshman Rao, and that as the plaintiffs claimed 
the sapinda relationship through a female, such relationship 
extended to the fifth person from the common ancestor, and there- 
fore the plaintiffs, who were the sixth in degree from the com- 
mon ancestor, were not the sapindas of the common agcestor, and 
consequently there was no mutuality of the sapinda relationship 
between the plaintiffs and the proposttus, the said Lakshman Rao. 
The judgment of the District Judge on this point was as 
follows :— 

“This is the most important point in the case. In fact the 
whole case hinges upon this very important issue, If the plaintiffs 
are heritable Bandhoos of Laxmanrao then they are entitled to 
succeed to the property in suit and the defendants are no longer 
any sharers of the same, but ifthe plaintiffs are not heritable 
Bandhoos, the case of the plaintiffs must entirely fail and the 
defendant No. 1 is the only person entitled to succeed and to re- 
tain the property which he has got. 5 

The established case-law on the point is first of all discussed 
in the case of Umatd Bahadur v. Udoichand, I. L. R, 6 Cal., p. 119. 
It has been expressly said there that the author of the Mitakshara 
in verse 3, section 5, uses the word sapinda in the'sense of con- 
nection by particles of one body and not in the sense of connec- 
tion by funeral oblations and that in order to determine whether 
a person is a sapinda of the propositus within the meaning of the 
definition given by the author of Mitakshara in Acharakanda (ch. 
treating of rituals), it is necessary to see whether they are re- 
jated as sapindas to each. other, either through themselves or 
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through their mothers or fathers. If this test is applied to the 
present case it is to be seen whether the plaintiffs are the 
sapindas of the common ancestor, Timajipant, and whether Lax- 
manrao is the sapinda of Timajipant. A referenc€ to the gene- 
alogical table will at once show that the deceased Laxmanrao is 
the third person from the common ancestor, while the plaintiffs 
are the sixth in degree from Timajipant. The plaintiffs claim the 
property as Bandhoos through their mother, Mt. Rangoobai, the 
wife of Martandrao Waikar. As a female comes in the inheritance 
and the present inheritance is claimed through a mother the 
sapindaship from the plaintiffs goes as far as Sadashivapant. It 
does not reach the common ancestor, Timajipant. This important 
case of Usnatd Bahadur v. Udoichand, 6 Cal., 199, has been followed 
in various cases, and it has been again quoted as an authority in 
the recent case of Babulal v. Nankooram, |. L. R., 22 Cal., p. 339. 
On page 345 it is said that ‘again a sapenda of the propositus, 
to be capable of inheritance, must satisfy a further condition, 
namely, that he must be so related to the propositus, that the 
propositus is also a sapinda of him, either directly or through 
the father and the mother. This mutuality of sapinda-relationship 
between the propositus and the heritable sapinda is assumec as a 
necessary condition in the case of Umaid Bahadur v. Udotchand 
and the ‘authority for this is to be found in the text of Manu, Ch. 9, 
187, cited, in the Mitakshara, Ch. 11, sect 3, as interpreted by 
Balambhatta, and Visessarbhatta, the two leading commentators 
on Mitakshara. The text according to these commentators means 
this, that the property of a near sapimda shall be that of a near 
sapinda’ l 

This is the established law on the subject, but the learned 
counsel for the plaintiffs contended that even in the case ofa 
femāle, that is when inheritance is claimed through a mother, 
sapinda-relationship goes up to the 7th or at least 6th degree 
and the authority of Golapchandra Sarkar Shastri has been quoted 
(Hindoo Law by Golapchandra Sarkar, page 262). 

Bandhoos are faama alt@etat ay EACT Eil uga (2). 
` Bhinna-gotra-sapindas are Bandhoos., In the present, case the 


plaintiffs are of a gotra different from that of the family of Asirga- 
l1) For the term bandhu indicates sapindas of a different gotra. g 
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day. The sapindaship is defined as :—aftzatg gel waafa 
fiada | aman MAMATA | (2) that sapinda- 
relationship ceases in ‘the 7th degree from the father. Whe author 
of the book referred to above takes the verse to mean 7 degrees 
both from the father and mother. He does not take practically 
into consideration the subsequent verse of Yajnavalkya “TAATA, 
amg aga: fgata (8) which means that sapinda- 
relationship is restricted to 5 degrees in the case of a mother 
and 7 degrees tn the case of a father. 


It was contended that this definition of sapinda-felationship 
has been given in the Yajnavalkya Smriti for the purpose of 
marriage and not for the purpose of inheritance, This contention 
of the plaintiffs is not supported by any authority. The authorities 
are against the plaintiffs. In the case of Lad/ubhat v. Mankuwarbat 
it has been decided on page 427 (I. L. R. 2 Bom., 388) that the 
relationship of sapindaship, as given by Vijnaneswaraeand Nil- 
kantha, is not different for the purpose of inheritance from that 
for the purpose of marriage. If Vijnaneswara and Nilkantha 
contemplated such a distinction for the purpose of inheritance 
and sapindaship for the marriage and ceremonial or religious 
purposes, they would have expressly said so, Messrs. West and 
Buhler in their valuable work on Hindu Law regard the sapinda- 
ship the same both for the Purpose of marriages and for the 
purpose of inheritance. On page 434 it is said that “it is quite 
consistent with the adoption of community of particles, as the 
basis of sapindaship and it is an additional proof that he did 
not limit that doctrine to marriage or ceremonial matters.” 

The view taken by the learned author, Golapchandra Sgrkae 
phastri, is not the view as taken by the commentators and as 
accepted by custom. 

Mr. Martand Rao also quoted Nirnaya Sindhu. It is a work 
prepared by Kamalakar Bhatta by the end of the 17th century. 
This Kamalakar Bhatta was the uncle of the famous Gagabhatt 
who performed the installation ceremony of Shivaji in 1672 at 
Raigad in the Bombay Presidency. 


(2) The sapinda relationship ends in the 7th degree and the samanodakship 
reaches as far as the memory of Birth and name extends, 
ya (3) Beyond the fifth and the seventh from the mother and father (res- 
pectively). - e i 
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‘The authonity of Nirnaya Sindhukar is of great importance, 


and though he on page 217 says that “MAANA, fisufafgfead 
af» (1) that is the inheritance goes as far as 7 degrees and then it 
e 


ceases; he further says that in the case of mother it is restricted 
to 5 degrees only. 


On page 490 of the Digest of West and Buhler (3rd edition, 
vol 1, printed at the Bombay Education Society’s Press, Byculla, 
1884) says (a) that in the mothér’s line the sapindaship ceases 
with the 5th person. In the present case it ceases with Sadashi- 
vapant and @oes not reach Timajeepant, plaintiffs are not there- 
fore the heritable Bandhoos of Laxmanrao. 


The opinion of Sarvadhikari (Tagore Law Lectures, 1884) 
is against the contention of the plaintiffs. After giving the 
definition of Bandhoos on page 702 he goes to page 705 and there 
says that 5 is to be substituted for 4 in the case of father’s 
Bandhus. elf the deceased or his ancestor be related through 
father’s mother, then 5 degrees instead of 4, should be counted on 
both directions, The table which he has given on page 712-3, 
mother’s Bandhus, is exactly applicable to the present case. 
There the sapinda-relationship goes as far as_B only, that is, in 
the present case as far as Sadashivapant only and does not goas far 
as Timajee. On page 490 of the Digest of West and Buhler it is 
said that the deceased’s great-great-grand-daughter’s son is no 
longer a sapinda and the same view was held in Girdhart/al v. 
The Government of Bengal. Vide page 160 of vol. 2 of Judgments 
of Privy Council, by D. Sutherland. 

In the present case the plaintiffs are the Matribandhus (Mother's 
‘-bandhus) of the deceased and they come last of all, that is after the 
Atmabandhoos, one’s own bandhu and Pitribandhoos (Father’s 
bandhus) are exhausted. 

It was contended by Mr. Martandrao, the guardian of the 
plaintiffs Nos.*°2 and 3, and by the learned Counsel, Mr. Mitra, 
Barrister-at-Law, that the author of the Tagore Law Lectures, 
1884, Mr. Rajkumar Sarvadhikari, has said, on page 705, that the 
word five should be substituted for four in the case of father’s 
Bandhoos instead of four. It was argued from this that ifea con- 


cession is given in the case of father’s Bandhoos why on the same š 


° (1) The right to property ceases affer the seventh (degree). 
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analogy a concession should not be given in the case of mother’s 
Bandhus. I admit that the author does not give any reason in the 
case of mother’s Bandhus when the Shastras do not allow that. 
The court ‘Is not to see what law will be convenient to the parties 
or in particular to the plaintiffs, but the law as it exists is to be 
administered. I do not see, therefore, any reason why the plain- 
tiffs who are decidedly Bandhus through mother should have that 
concession. Mr. Martandrao had further argued that Apararka 
a commentator on the Yajnavalkya Smriti, also supported the view 
of Mitakshara and that in the case of females too, the sapindaship 
goes as far as the 6th degree. I must say that Apararka is not 
in conflict with Mitakshara and I must say that proper meaning of 
the verse qama sangeet mga: fagam. Beyond the fifth 
and the seventh from the mother and father (respectively) is as 
has been given above. Apararka is a later commentator and his 
work is an authority in Kashmir. J 

He was a sovereign who reigned in the Konkon between 1140 
and 1186. The words in the Mitakshara ą arataivyg 
akamga aagana aga: radigan 
(1), clearly show that the Sapinda-relationship goes up to 
the sth person including the mother. The son of that mother 
does not become a safinda of the common ancestor. The case 
becomes different when the Sapindaship is claimed through father, 
Had Mt. Saboohal a son instead of a daughter Mt. Rangoobai or 
Jankibai, the Sapinda- relationship would have come to the 
plaintiffs under the rule that Sap/nda-relationship through father 
goes as far as the 6th degree. 

The case in 1 Borrodaile’s Report, page 323, was cited as 
authority by Mr. Martandrao to support his contention that 
relations through mother up to the 7th degree can become Sapin- 
das and that in the absence of any preferential heir a person who 
comes within 7th degree through his mother can succeed to the 
property. I have read the report and from that report it is quite 
clear that that was not the opinion of the court. If was the case 
of Mt. Umtoot v. Kalyandass and the court had given certain 
points for the opinion of the Shastris of the court and the Shastris 

(1)° Likewise beginning With mother in reckoning (along the line of) her 


father, grandfather, ete , she who is the fifth person (in the line) is regarded as 
the fifth from the mother. e 
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in giving their opinion had said that ‘under the word Bandhoos, Cil 
the author has included the Asagożtras also, wherefore should there 1914 
be neither ithe above named relations nor yet the Bandhus or payonaxvra 

cognate on his side then the children of Raghoonathdass are the MABTAND 


. i i WAIKAR 
lawful heirs, though not specified by the author in the text be- v. 
cause they are within 7th generation though in the female line’ eens 


KOTHEKAR, 
This case has been referred in the Digest of West and "Buhler 


on page 489 and it has been said there ‘ that this assertion is too 
wide and vague to be of any use. Further the Shastris were not 
asked their Opinion on this point, but they gave their opinion as 
an obiter dictum and the court has not acted upon the opinion of 
the Shastri. With due deference to the Shastris who gave that 
opinion I must say that the interpretation as put on the verse of 
Yajnavalkya is wrong. 


afdearg get andir fade | ‘ 
TATA RAAT faadarage na il (3) 
This verse is taken by Mitakshara’ from Brudamanu. This 
verse shows the saginda relationship amongst persons of the same 
Gotra and not for persons bearing a Goéra different from that of 
the common ancestor. In order to have a different Gotra a female, 
as a daughter or sister, etc, must intervene. Again the same g 
verse has been taken by Manu in his book called Manusmriti ch. 
g 6o and what the commentators have said upon that verse is very 
important and it supports the view that I have taken. On page 
211 of that book as printed in the Nirnaya Sagar Press, Bombay, 
in the year 1884, the author has said :— 


aye mea guy Mr maaga: Aaa: agafa: | 

š frqeg: aani mAT aadtey ata aaefiqgat | 
wara ygfafad | 

“gfare ag adaha: ata ited” I (2) 


These sentences leave no room for any doubt as to what 


was the measing intended by Yajnavalkya. Here it has been ° 
(1) Sapinda-relation ship ends in the 7th degree and the Samanodak relation- 
ship ceases beyond the 14th, ` 
(2) It is said in the Matsya Paran :—Those beginning with the fourth 
(ancestor) are partakers of the wipings of the Pindas (rice balla offered to the 
names of the dead in the Shradha ceremony); those beginning with the father 
are partakers of the pindas (themselves) ; (and) fhe offerer of these fhings is the 
seventh among them, (thus) the Sapinda relattonsbip extends to seven, 
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clearly and unmistakeably said that the verse quoted above, 
indicates the relation of Sapindaship in the same gotra and nota 
gotra different from that of the common ancestor. It is not appli- 
cable zo Bandhus who are Bhinna-gotra Sapindas. : 

I need not therefore say that the translation of the above verse 
as made by Golapchandra Sarkar Shastri in his book on Hindu 
Law on page 48, is not correct. ‘But the Sapinda-relationship 
ceases in the 7th degree (from the father and the mother), Saman- 
odak relationship however ceases, #f the descent and the name are 
unknown’, Manu 5, Ch. 60. There is no other definition of Sapin- 


daship given anywhere in the works on the subject. © 


The opinion as given by the Shastris in 1814 at the time when 
the case in 1 Borrodaile was reported has no base or foundation 
and that itappears to be only the personal opinion of the Shas- 
tris and that it was entirely an obtter dictum. 


Moreover the case is very old. It was decided nearly a ` 
century ago when the law on the Bandhus was not discussed and 
settled. It has now been a settled law that unless there has been 
a mutual Saginda-relationship the Bandhus cannot inherit and 
they are not heritable Bandhus. It is not the opinion of the English 
Judges but it is the opinion of the Shastras on the subject and 
that the same opinion has been held by the public on this 
difficult question. Even Mr. Golapchandra admits that there 
must be some limit to the Sapinda-relationship, otherwise the 
whole thing would be in confusion. Golapchandra Sarkar on 
page 72 of his book, comments on the dictum as laid down in the 
Calcutta case, I. L. R, 6-Cal., 119, and says ‘I have not been able 
to find out any dictum in the Acharkanda in support of the view 
taken by the High Court of Calcutta’, I need not say much as 
tegards the opinion of Golapchandra Sarkar. It is opposed both 
to the establised law on the subject and opposed to usages. 
All along the restriction is observed as far as mother is concerned. 
On the authority of the rulings quoted above I hold fhat the plain- 
tiffs are not heritable Bandhus of the deceased and me they can- 
not inherit the property in dispute.” 

The decision of the District Judge was affirmed on appeal by 
the Judioial Commissioners 


e The plaintiffs appealed. g 
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DeGruyther, K. C. and J. M. Parikh, for the appellants : CIVIL 
The question is whether the appellants are within the line of 1914 
succession, at all, To the nearest sapinda ( male or female ), RAMOHANDRA 
after him in the third degree, the inheritance nexd belongs: Sir cont 
William Jones’s Translation of Manu, Ch. 9, v. 187. Where many yi uay 
claim the inheritance of a childless man, whether they be paternal VENKATESH 

5 KOTHEKAR. 


or maternal relations, ( sa&ulyah), or more, distant kinsman 
( bandhavah), he who is the nearest of them shall take the 
estate; Vyavastha Chandrika, (ed. 1878), Vol. 1, p. 189. The 
sapinda-rglationship under the Mitakshara law is based on con- 
sanguinity and not on religious merit : Mitakashara, Acharakanda, 
Ch. 3; Sastri Hindu Law, 4th ed. pp 52-58 ; Sarvadhikari’s Hindu 
Law of Inheritance, ed. 1882, p. 600; Banerjee’s Hindu Law of 
Marriage and Stridhan, ed. 1879, p. 60; West and Buhler’s Hindu 
Law, Vol 1, p, 120 ; and . 
Umaid Bahadur v. Udoi Chand, [1880] 1. L. R., 6 Cal., 119, at p. 124. 
Under fhe Mitakshara blood relationship is the test of heirship 
and not religious merit, but under the Daya Bhaga the inheritance 
follows the duty of performing the Shradh of the deceased : Mayne’s 
Hindu Law, 7th ed, pp 7, 678, 679, 680, 681, 689, 690, 691, 692, 
and 697. The old texts of Manu and others relating to the right . 
of inheritance make the right dependant on offering funeral obla- 
tions : see Mitakshara, ch. 2, Sect. 1, paras. 5, 6 & 39. But under 
the Mitakshara it is dependant on the nearness of propinquity 
and this rule of propinquity exteids to all relations of the deceas- 
ed without exception: Mit. Ch. 1, section I, paras. I, 2 & 3, and ch, 
2, section 3, paras. 3 & 4. 
The ‘nearest sapinda’ in Manu, 9, 187, means the nearest 
e. bland relation : See Mit. 2, 4, 5. For the order of succession on 
failure of a son, see Mit. 2, I, 2. After brother’s sons come 
the gotrajas ( gentiles), dandhus ( cognates), a pupil and a fellow 
student. The rule of construction is that on failure of the first 
mentioned Heirs, those next in order succeed : Mit. 2,1, 3. The ° 
gotrajas are the paternal-grandmother and sapindas and saman- 
odakas Mit. 2, 5,1. On failure of the paternal grandmother the 
gottaja-sapindas succeed and the order of priority amongst 
them is given in Mit. 2, 5, 3, 405. If there be no gotrajg-sapindas, 
the samanodakas succeed : Mit. 2, 5, 6. There is no limit to the 
' xI! 16 R 
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Samanodakas, In brief every gotraja is given the right of succes- 
sion. The word sapinda is used in Mit. 2, 5, 3, 5 & 6 in a specific 


sense and not in the general sense of a blood relation. 
s 


And sapinda in bhinna.gotra-sapinda in Mit. 2, 5, 3, is therefore, 
used in a special sense. Bandius are blood-relations through a 
female and include the special class indicated there as bAinna-gotra- 
sapindas, who do not however exhaust the blood-relations 
(sapindas as used in the generic sense in the Acharakanda) of 
a different gotra: Viramitrodaya, pp. 199 and 200, Manu, ch. 5, 
60 is embodied in Mit. 2, 5, 6, which says “the rglation of 
sapindas ceases with the seventh person &c”, Here the sapinda 
is taken from the chapter on purity in Manu and is used in a 
special sense ; for if it meant a blood relation, then a samanodaka 
would not be a blood-relation, But as all gotrayas including 
samanodakas ate blood-relations, it is obvious that sapinda is not 
used there in the sense in which that word is used in the Achara- 
kanda, that is, a bload-relation. a 


Section 5 of ch. 2 of the Mitakshara deals with gotrajas only, 
and relations of a different gotra (dAinna-gotrajas) do not come 
there as they are related through one female at least. They are 
dealt with in the following section. 


On failure of gotrajas bandhus are heirs: Mit. 2, 6, 1, where 
by way of limitation a list of dandhus is given. That list is not 
exhaustive and consequently persons not named there, e. p. 
maternal uncles are heirs: 


Girdhan Lal Roy vy. The Bengal Government, {1868] 12 M. 1 A., 448 at p 465, 


and Viramitrodaya, p. 200, Mit. 2,6, 2, deals with the order 
in which dandhus succeed according to greater or less degfee 
of affinity or propinquity. The appellants are admittedly 
Lakshman Rao’s dandhus and consequently they are his heirs, 
If there be no dandhus the preceptor comes in, and on failure of 
him, the pupil inherits: Mit. 2,7, 1. The principle is that blood 
relations should not be excluded in favour of strangers. In the 
present case if it be held that the appellants are not the heirs of 
Lakshman Rao, bis property would be escheated to the Crown, 
But the plan of the author*of the Mitakshara is not to exhaust 
all blood-relaticns before allowing strangers to come in. This 
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view is adopted in the Viramitrodaya, which is an authority in the 
Benzres school, to which the parties belong. 
Coleprooke’s Translation of the Mit, 2,5; is erroneous, 
Lallubhai Bapubhai v. Mankuvarbai, [1676] I. L. R., 2 Bom., 386, 
Laloobhoy Bappoobhoy v. Oassibar, [1880] L. R, 71. A,, 212. 

The word sapinda is also used in a restricted sense for three 
other objects, vzz., (1) Prohibited degrees of marriage, (2) Shradh, 
and (3) Impurity on birth, or death. But these are excep- 
tional uses of the word and do not control the universal meaning 
of the wgrd as a blood-relation: See Manu, 3, 5, and 5, 57-61; 
Yajnavalkya, 1, 52 and 53. and 2, 136 and 137 which show that 
Bandhus generally, that is to say; persons who could not be 
sapindas in the special sense, inherit; Bannerjee’s Hindu Law 
of Marriage, and Stridhan, ed. 1878, pp. 62 & 63; Mandlik, pp. 
345 & 391; Vyavastha Chandrika, p. 193; and Viramitrodaya, p. 
156. So long as there is a descendant of the family surely the 
inheritance will not go to a stranger: Mandlik, p. 358, where a 
passage from Vasishtha is given. Both courts in India, relying upon 

Umaid Bahadur v. Udoi Chand, [1890] I. L. R, 6 Cal., 119, 
Babu Lal v. Nanku Ram, [1894] I. L R., 23 Cal , 339, 
have held that the limitation of the sapinda relationship for the 
purpose of marriage is applicable to the sapinda relationship 
for the purpose of inheritance. Butit is submitted that such a 
view is erroneous. The limitation for marriage is only confined 
to that purpose. Moreover different authorities give different 
degrees of prohibition and in many instances local usage and 
custom and also caste custom lay down special degrees of pro- 
hibition. The result is that the rule relied upon largely varies: 
See Mayne’ Hindu Law and Usage, 7th ed., p. 103; Mandlik, pp. 
4I0, 411, 413, 414,416 and 425, and Shastri’s Hindu Law, pp, 
70, 93 and 94. A rule of inheritance must be invariable and fixed, 
and consequently the rulgas to prohibited degrees which varies 
so much c&nnot be made a rule for the purposes of inheritance, 
for which the rule must be invariable. Again, the rule is for the 
purpose of selecting a bride, and fixes the relationship between 
a man.and a woman. But females except those who are specially 
named are excluded from inheritance, and therefore, for the 
purpose of inheritance the relationship of two men is generally 
in Question. In order to apply the rule of forbidden degrees 
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for marriage one has to assume that a male is a female. It is 
a fantastic way of determining the relationship for the purpose 
of inheritance, and is a cùrious test to apply to two males Further, 
a bridegroom @arnot marry a girl of his own gotra, and the rule 
as to prohibited degrees only applies in the case-of a girl 
of a different gotra (bhiuna-gotra). There is therefore no limitation 
in the case of sagotra-sapindas, but the limitation exists only in the 
case of bhinna-gotra-sapindas. The rule says that the bride must 
be “removed five degrees on the’ mother’s and seven on the 
fathers side.” It is an arbitrary rule: Mayne’s Hindu Law, 
7th-ed., pp. 103 and 681. It gives two limitations in determining 
bhinna-golra-sapinda relationship and leads to absurd results. In 
the present case Lakshman Rao cannot marry appellant’s mother 
and is therefore appellants’ heir as he is their mother’s bandhu, 
but the appellants are not according to the courts below Lakshman 
Rao’s heirs. It is, therefore, submitted that the appellants who 
are claiming through their mother, are Lakshman Rao% heirs. 

In Mit. 2, 5, 6, Manu is cited and not Yajnavalkya 1, §2, and 
according to Manu Samanodakas are not sapindas but under the 


"Mitakshara they are still entitled to succeed. The result is that 


the right of succession of agnate males is enlarged for ever and 
there is no reason why the right of cognate males should not be 
similarly extended. 

The courts in India in relying on IL. L. R., 6 Cal., 119 and I. L. 
R., 22 Cal., 339, have held that there must be mutuality of sapiénda- 
ship between the claimant and the propositus, and have found 
that there was no such mutuality between the appellants and 
Lakshman Rao. The rule there laid down is that “in order to 


_ determine whether a person is a safinda of the propositus witkin 


the meaning of the definition, it is necessary to see whether they 
are related as sapindas to each other, either directly through them- 
selves or through their mothers and fathers.” The only authority 
for this new doctrine is Sarvadhikari’s Hindu Law of 4nheritance, 
p. 569, where Visveswara Bhatt and Ballam Bhatt, are cited. 
They are commentators of the Mitakshara and their authority 
cannot over-ride that of the Mitakshara, ° 
Moreover their works are not authorities in the Benares School, 


e 7 . 
to which the parties belong : 
e West and Buhler, 17 ; Morley’s Digest, vol. 1, Introduction, pp. 201. 
205, 221, and Vyavastha Ohandrif®a, Preface pp. 17 and 18. 
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The doctrine is further explained by Mr. Sarvadhikari at pp 688, 
689 and 696, but the explanation is unintelligible. It is apparently 
taken from th¢ Bengal School where the right of succession depends 
upon the duty of offering funeral oblations. Mayne's Mindu Law, 
7th ed., p. 680, e. g. But it seems that the doctrine is not based on 
religious efficacy as in 22 Cal., 339, though two females intervene, 
yet it was held that there was mutuality between the propositus and 
the claimant. If A is a saginda (relation) of B, it is not conceivable 
that B, is not a sapinda (relation) of A: see further Ghose’s Hindu 
Law, 2nd ed, pp 151-153, and Shastri’s Hindu Law, pp. 74-76 
and 291, 294 and 296. In any case the appellants come within 
the rule, for the appellant's mother and Lakshman Rao are admit- 
tedly sapindas of each other and as the appellants claim through 
their mother they are sap:zndas of Lakshman Rao through their 
mother. 

If it, however, be held that the author of the Mitakshara 
intended for one reason or another that the daadhus relationship 
is limited, the suggestion arises what is the limit. The courts 
below applying the prohibited degrees for marriage have held that 
as the appellants are claiming through their mother the limita- 
tion is five degrees. [t has been already argued why the prohibited 
degrees for marriage are not applicable in the case of inheritance. 
Further in the passage relating to ‘marriage in the Acharakanda 
the author of the Mitakshara lays down no limitation on the gotra 
Sapinda relationship, for a man cannot marry a girl of the same 
gotra. 

Both limitations, vs. four from the mother and seven from the 
father, refer to the dsimna-gotra-sapinda relationship. Here the 
limitation of seven degrees from the father has nothing to do 
with gotrajas-sapindashtp and does not mean that a man can marry 
a girl of the same gofra provided that her father and his paternal 
ancestors are removed more than six degrees. But it simply means 
that although the bride belongs to a different gotra, the for- 
hidden degrees*are seven if the starting point of counting them 
happens to be her father, whose ancestors must include one fe- 
male af least, otherwise the girl would be of the same gotra. 
Confusion arises in the argument by assuming that this limitation 
of seven degrees applies when the sapzxda relationship is traced 
through the father and his paternalaancestors. Thus there are 
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here two limitations of bhinna-gotra-sapinda relationship, which 
is limited to seven degrees, if the first parent happens to be 


RawoHanpra the father, and five if the first parent is the mother. This 
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accounts fèr the anomaly that the appellants are not the heirs 
of Lakshman Rao; but the appellants’ sonsare. Again in the chapter 
on inheritance the author of the Mitakshara lays down a limitation 
of seven degrees on the sagznda-relationship in the same gotra 
but he lays down no limitation on that relationship in a differ- 
ent gotra. If there is to be any limitation on tbe latter it 
should be the one given in the chapter on inhgritance and it 
should be seven degrees and not five: 
West and Buhler, pp. 489 and 548. 


That would void anomalies and give uniformity. 
Paroi Bapalal Sevakram v. Mehta Harilal Surajram, [1894] 1. L, R., 19 


Bom., 681, 

Venkatagiri v. Chandra, [1899] 1. L. R., 23 Mad., 123, 

Rangu Bai v. Ganpai Rao Bopal Ghatate, [:901] 14 C. P. L. P- p. 185. 
Ross, K. C, and Lowndes, for the respondents :— 

The discussion in India has always been whether the claimants 
came within the limits of dazdhku relationship. 

Manik Chand Golecha v, Pran Kumari Bibi, [1889] I. L. R., 17 Cal., 518, 
and numerous others. In all the 800 vears, no commentator even 
has suggested such a view except Mr. G. Sarkar Sastri. The 
basis of the contention is a fallacy. The Acharakanda says that all 
sapindas are blood connections, that sapindaship means connection 
by blood and not connection by funeral oblations. This is now 
read as equivalent to “all blood-connections are sapindas” but 
this clearly is false logic. 

The chapter on inheritance in the Mitakshara is of course the 
one we are really concerned with here. It is chapter 2, whefein the 
term sapindas is certainly not used in the wide sense as contended 

u Mit. 2, 5, 6, the clearest possible distinction is drawn bet- 
ween sapindas and samanodakas. First the sapindas are to take 
and on failure of them the saszanodakas. This of itself shows most 
clearly that sapzmdas in this chapter are a limited lass. The term 
sapinda here is most carefully limited to the nearest male gotra- 
yas. This is so in both sect. 8, 5, and sect, 5, 6. In sect. 5,5; 
Colebrdoke’s translatiof should run:“In this manner must be 


e understood the snecession of gotraja sapindas up to the 7th degrees, 


Thus the omission is clearly stated in Jolly’s Lectures, pp. 209 


. 
e 


e , . 
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and 210, In Sect, 5, 6, the limitation of sapindas to the 7th degree 
is reiterated, If therefore in speaking of gotrajas the term sa- 
pinda is clearly limited to 7 degrees, it is almost impossible 
to believe that the same word is not at least equally Limited in 
sect. 5, 3, where it is used in the explanation of the term dandhus 
as being bhinna-gotra-sapindas.” The limitation of the term 
“ gotraja-sapindas” to the 7 persons is intended to embrace those 
who offer both the whole © find” and the “lepa” or fragments, 
In other works the two classes are*distinguished as “ sapindas” 
and “ sakulyas”, but though this distinction is not maintained in 
the Mitakshar@ and the term_saginda is used to denote both 
classes the distinction between them and the samanodakas is 
clearly maintained. 

When we come to the dandhus we find that the right of in- 
heritance is confined to bhinna-gotra-sapinda, their being no 
recognition as heirs of any bdhinna-gotra-samanvdakas, no such 
class being inefact known to Hindu writers at all, 

Thus the wording of Mit. ch, 2, sections 5 and 6 clearly deals 
with sapindas as being definitely limited class. 

Next, whether all Jandhus within 7 degrees are entitled to in- 
herit ; their being no distinction in matters of inheritance bet- 
ween Jandhus claiming through the mother and those claiming 
through the father. It is submitted that in the case of dandhus 
claiming through the mother limitation is s degrees and not 7, 
The argument on this is largely based on the untranslated first 
part of the Mitakshara which deals with ceremonial usually known 
as the Acharakanda, 

But if we confine ourselves to the chapter of the Mitakshara on 
inhegitance, there is nothing to suggest that the right of inheritance 
is based®on blood-connection at all. This only comes from the 
Acharakanda where it is stated that sapinda-relationship is based 
on blood-connection only, and that this rule is to apply through- 
out the Mitakshara It is now settled law that the meaning of 
sapinda-relationship is to be so construed in matters of in- 
heritance under the Mitakshara, and that the question is governed 
by this paragraph in the Acharakanda, The same passage in 
the Acharakanda, which is dealing primarily with the question -of 
prohibited degrees of marriage, goes on ‘to lay down that the 
sapinda-reJationship so defined is to be understood to cease in the 
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case of relationship traced through the father after 7 degrees and 
in the case of relationship traced through the mother after 5 degrees 
and it is submitted that this limitation is also equally appli- 
cable in the case of inheritance. The limitation of 7 degrees in 
the gotra (i. e. through’ the father and other paternal ancestors) 
has been specifically retained in the chapter on inheritance and 
it is submitted that the limitation to 5 degrees in the case of 
claims through mother is equally applicable. No doubt the limit- 
ation may have been originally an arbitrary one but it was taken 
as a good working rule. It certainly had come down from very 
ancient times. See Manu, 35, Gautama, 4, 2-5 and V&sishtha, 8. 1-2. 
And when blood-connection which of course always had been the 
ground of the prohibited degrees for marriage, was taken by the 
author of the Mitakshara to be also the ground for the right of 
inheritance, it was natural to take as part of the new docfrine, 
the old limitations. 

Thus the modern commentators of weight have sssumed that 


the limitation of 5 degrees through the mother applies to danadhu- 
] 


inheritance ; 
Mayne’s Hindu Law, 7th ed, pp. 690-2 and 786-7 ; and West and Buhler, 

8rd ed., pp. i2', 488-9, 

Laliubha: Bapubhai v. Mankucarbai, [1876] I. L. R., 2 Bom. 388, at p 426-7, 

Umaid Bahadur v Udoi Chand, |1880] I. L. R., 6 Cal., 119 at p. 124-5, 

Babulal v. Nank» Ram, [1894] I. L R., 22 Cal., 339, at p. 345, 

and Bhyah Ram Singh v Bhyah Ugur Singh, [1871] 13 M.I.A , 873, at p. 380, 
the Dattaka Mimansa Sect. 6, 10, where the question of succes- 
sion of adopted sons is dealt with ; and passages quoted in the 
first court’s judgment from the Nirnaya Sindhu and Apararka. 
Against this there is only the opinion of G. Sarkar Sastri who 
is alive, and might have been called as an expert to supportehis 
own view as he was in a case which was heard recently by this 
Board. 

The reason for the adoption of some limitation for sapznda- 
relationship in the matter of marriage is said in the Acharakanda 
that without it all the world would be connected.and there would 
be no possibility of marriage. But it would seem that the same 
reasoning would equally apply to inheritance, as without it all 
the'werld would be dg#dkus of a deceased person, and the provi- 
sion for inheritance by fellow-pupils, teachers, pupils Brahmins or 
even the Crown would be absurd. s 
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It -is suggested that the adoption of this rule in matters of 
inheritance would lead to an absurdity in so much as the appellant’s 
sons in this case ( claiming through their father and so having 
7 degrees ) would clearly be dandhus, but there is mo doubt that 
the rule did apply in the case of marriages where equally absurd 
results would be produced. 

l It is also said that the sages have varied the rule as to the 
actual limits to be enforced even in the case of marriage so 
that there is no definite rule to be followed. But in the first 
place the rule the Mitakshara would naturally adopt is obvious- 
ly the one” stated by the author ( vze: 7&5 degrees ) in the 
Acharakanda. The variations of the rule are set out in Mayne’s 
Hindu Law, at p; 103. Manu and Apastamba are the only ones 
who are supposed to adopt a different limit in the case of relation- 
ship through a mother. But it seems probable that the difference 
ascribed to Manu is due toa gloss of Kulluka. See Mandlik 
p. 410, note, and the text of Apastamba is very fragmentary and 
uncertain. The adoption of the rule of 7 and 5 degrees may 
therefore have been only a blind following of the limits of sapinda- 
ship as laid down for marriage and adopted as part of the 
distinction of safindaship put forward by the Mitakshara. But 
it seems at least probable that there was a definite reason for 
it. In and prior to Manu, éandhus were not recognised as heirs 
at all: See Manu 9, 185-9 ; Gautama 28,21, Vasishtha 17, 79 & 81. 
So upto,at least, the era of Manu the only *persons who would 
inherit were sagindas and sakulyas and possibly samanodakas but 
anyhow no persons claiming through a female were recognised 
as heirs at all. 

* The term dandhus is used in some of the more ancient trea- 
tises, but it is merely used to denote gotraja relations, and note 
in the technical sense in which it is employed in the Mitakshara. 
Parallel with this confining of inheritance, to members of the 
gotra, we find that they only could perform the necessary funeral 
ceremonies. But no one connected through a female could per- 
form any of the Sraddha ceremonies. See the account of the 
Sraddha in Manu, 3, 215-6. It may be doubtful whether inheri- 
tance depended upon the right to perform Sraddha, but there can 
be no doubt that the two went hand in hand and were intimately 
connected. Yajnavalkya was the first to introduce bandhus as 
XII 166 R ` 
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O:vin heirs and he also was the first to mention the offering of a cake 


1914 to maternal ancestors. See Yajnavalkya 1, 242, in Mandlik’s trans- 
MOHANDRA . . $ 
fartaxd time ( which evas 500 years probably after Manu ) it had become 


NAIKAR . 
v customary to offer the pimda to maternal ancestors, and 


ANATA consequently it had become customary to allow those who 
OTHEKAR. could offer it to inherit, and thus let ġandhusin. It seems quite 
clear that the only cake offered to maternal ancestors was offered 
to 3 ascendants of the mother. No Zija was offered to higher 


ascendants and no water offerings ( corresponding to those of the 


lation, p. 110. It would seem therefore that by Yajnavalkya’s 


Samanodakas), so the right of ‘inheritance corresponding to the 
offering made would be confined to 5 degrees counting the offerer, 
and this is the exact limit of inheritance, which we say is allowed 
to persons claiming relationship through the mother. This may 
only be a coincidence, but if so it is very remarkable one, and 
it is submitted that it affords a rational explanation of why 
sapinda relationship through the father extended to®7 degrees 
and through the mother to only 5. 
Although by the Mitakshara times the right of inheritance 
“may have come to depend upon blood connection and not the 
right to offer funeral oblations there can be no doubt that the 
latter had still great influence upon the right of inheritance 
and the two were still regarded as going together. This 
is shown by the retention of the terms sapinda and samanodakawhich 
clearly had their origin in the two kinds of offering (for the mean- 
ing of sapinda see Mayne p. 691 note (b). It would have been quite 
sufficient to put both sapindas and samanodakas into one class, v:z., 
“gotrajas”, Then why, unless on the ground of religious efficacy, 
should all the sasanodakas, however remote, be preferred tê near 
*bandhus? Why even should all females except those actually 
named be excluded altogether? See also Mit. 2, 2,6. The 
daughter’s son is to give the funeral oblation and possess 
the inheritance: This intimate connection of inheritance and 
funeral rites in post Mitakshara time has also been fully recognis- 
ed by the courts : l ` 


Soorendronath Roy v. Mussammat Heeramonce Burmoncah, (1868)] 12 M. 
L. A., 81 at p. 96, . . 
Amrita v, Kumariayan Ohukerbutty, [1868] 2 Beng. L. R., 28 at, 39 (Œ. B.) 


v Lalloobhay Bapubhai v. Mankutarbai, [1876] I L. R., 3 Bom., 388, 
at p. 427. s 
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It is also clearly recognised by the yee at pp. 157-8, Givin 


which is of high authority : 1914 
Girdhayj Lall Roy v. The Bengal Government, [1868] 12 M. I, A., 448, at RAMOHA NDNA 
_ P. 466, e MARTAND 


and this is the more remarkable as the Viramitrodaya was written 
to refute the doctrines of the Dayabhaga which made inheritance Vinayak 
BA VENKATESH 
depend solely on religious efficacy: See the preface to Sarkar’s Korazgan. 
Translation, p. 10. 
On the whole, it is therefore pipetted that the religious effi- 
cacy allowed by Yajnavalkya and the Mitakshara to dandhu rela- 
tions isa fasonable explanation of the limit of 5 degrees to dan- 
dhus ex parte materna that being the limit also of their offerings. 
It is also submitted that the text of the Matakshara itself 
which deals with Jandhus, vis., sect. 6, I, contains its own limit- 
ations. The three classes of dandAus recognised are atma- bandhus, ` 
fitri-bandhus and matri-bandhus and they are mutually exclusive. 
It has no doubt been held that the members of each class mention- 
ed in the text are only illustrative and not exhaustive : 
e Girdhari Lal Roy v. The Government of Beygal, (1868) 14 M. I. A., 448. 
But it has never been suggested, much less held, that the classes 
themselves are not exhaustive : ` 


Muthuswami Mudaliyar v. Sunadbendu Muthukumaraswami_Mudaliyar, [1896] 


L, R, 23 1. A., 83. - 
dAmriia Kumari Debi v. Eakhinarayan Enke pulii [1868] 2 Beng. L. R , 28, 
at pp. 87-8. A 


Rainasabbu v, Pounsffa, (1882) I. L. R., 5 Mad., 89. 

Mayne’s, Hindu Law, p. 688. 

An analysis of the instances given in Mit. 2, 6, 1, shows 
that the atma-bandhus mentioned are the first cousins of the pro- 
positus, the pitri-bandhus the first cousins of the father, and 
the matrt-bandhus the first cousins of the mother, In the first, 
class therefore, the common ancestor is the grandfather, in the 
second the paternal great-grandfather and in the third the mat- 
ernal great-grgndfather. No one who isnot descended at least > 
from the great-grandfather would be a dandhu at all. The 
bandhuships would no doubt have to be mutual. 

Umaid Bahadur v. Udoi Ohana, [1880] 1. L. R., 6 Cal., 119. 

DeGruyther K. C, in reply cited : 

Suba Singh v. Sarafraz Kunwar, [1896] I. L. R., 19 AIL, 215. 
Muthuswani Mudaliyar v. Sunambedu Muthukumaragwami Mudaliyary 
11896] L. R. 23 I. A., 88. J ` 
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CIVIL Mayne’s Hindu Law, Tth ed., pp. 800, 308, 311, 325, 828, 683-5, 669 and 
1914 783-5 and Mandlik p. 358. 
— The judgment of their Lordships was delivered by 

RAMOHANDBA e 


MARTAND MR. AMEER ALI—The suit that has given rise to the present 
ir appeal was brought by the plaintiffs in® the court of the District 
Vinayak Judge of Balaghat, in the Central Provinces of India, for posses- 


VENKATESH ; : 4 ; va 
Forests sion of certain properties which originally belonged to one Lax- 


Mr. Ameer ™anrao, whose next-of-kin or ġandhus they claim to be under 
Ali. the law of the Mttakshara.~ j 
Laxmanrao died in 1851, leaving him surviving his widow 
Jankibai and a daughter Chitkoobai, both since deCeased. The 
‘defendant Venkatesh is Chitkoobai’s husband. On Laxmanrao’s 
death without male issue his inheritance devolved on Jankibai. 
She held possession of the properties in suit as a Hindu widow 
° until her death in 1883, when Chitkoobai succeeded to her father’s 
estate. She died on the 7th of May 1894, leaving the first 
defendant, her husband. The second defendant is a sen adopted 
by him after Chitkoobai’s decease. 
The present action was not instituted until March 1906. The 
plaintiffs claim that the inheritance to Laxmanrao opened to them 
e on the death of Chitkoobai, and that they are entitled to recover 
possession of the properties from the defendants who have no 
right of succession to Laxmanrao’s estate. 
The following genealogical table will explain the relative posi- 
tion of the parties and the exact nature of the claim :— 








Timaji 
! | 
Sadasheo Sheoram 
(802) (gon) 
s 
Krishnarao + Radhabai = Laxmanrao H Jankibai 
° (son) (801) 
Sakobai Chitkoobai + Defendant 1 
7 a (daughter) 
| 
Rangobai Venkatesh 
a aay (adopted son, Defendant 2) 
| | . 
Ramchandra Balchandra f Krishna 
(som) Plaintiff 1. gaon) Plaintiff 2, (son) Plaintiff 3. 
< The defendants resisted the claim mainly on two grounds ; 
they alleged, firstly, that the,ancestors of the parties had’ migrated 
, to the Central Provinces from Asirgarh, situated within the 
s e 
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Mahratta country, where the law in force conferred on the 
daughter succeeding to-her father’s inheritance an absolute estate 
descendible to her own. heirs; that the family of Timaji was 
still subject te that law, and that accordingly the estate which 
‘Chitkoobai had acquired passed on her death without issue to 
the first defendant, her husband. In the second place, they urged 
that the plaintiffs had no heritable right or interest in Lax- 
manrao’s estate as they did not come within the category of 
bandhus entitled to succeed to his inheritance. 


The courts in India have overruled the first plea, and have 


held that on settling in the Central Provinces the family of Timaji 
adopted the /er /ocd and are now governed by the rules of the 
Mitakshara generally in force in that province, 

But they have jgiven effect to the defendants’ second conten- 
tion ; they have held in substance that the Mitakshara lays down 
a well-defined limit where the kinship entitling daxdhus to succes- 
sion ceases, and that the plaintiffs are beyond that limit. They 
have accordingly dismissed the suit. 

The plaintiffs have appealed to His Majesty in Council, and 
the case has on both sides been argued with considerable ability 


and learning. 


In dealing with the arguments addressed to this Board on 
behalf of the appellants, their Lordships cannot help noticing one 
circumstance, vts., that in the courts below, so far as appears from 
the record, it was not denied that there was a limit to the heritable 
tight of dandkus, the only contention being whether it was seven 
degrees from the propositus or five as urged by the defendants. 
Before this Board, on the other hand, it has been strenuously con- 
tended that there is no limit to the succession of bandhus, ‘Their 
Lordships do not wish, however, to draw any inference from this 
‘change of ground, for what they have to determine in this appeal 
is whether the term bandhu is to be construed as the plaintiffs 
argue in the broadest sense, or whether it is subject to any 
limitation, and in the latter case what that limitation is according 
to the law by which the parties are governed. 

In the Hindu law the succession of heirs individually specified 
does not present much difficulty ; the controversies and dfvergences 
‘amongst Hindu lawyers are chiefly concerned with collateral 
success.on, Manu, the ancient saĝe, whose identity is lost in 
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the mist of ages, but whose word is regarded as divine, after 
giving the rules regarding the succession of lineal male descen- 
dants and male ascendants, declares : “ The property of a near 
sapinda shall*be that of a near sapinda.” (1) Sir William Jones in 
his translation of Manu’s Institutes has rendered the passage 
somewhat differently, but for the purposes of the present judgment 
it is of little importance. 

` It is upon this enunciation thgt all the schools base the right 
of collaterals to succeed to the inheritance of a deceased person, 
This refers only to the succession of one male to gnother, for 
females inherit by express rules. The right of collaterals, there- 
fore, is dependent on the existence of the sapinda-relationship 
between the propositus and the claimant. The contest that has 
arisen in the several schools is with regard to the meaning to be 
attached to the term sapinda, in other words, what does sapinda- 
relationship imply, and what is the true test for determining 
whether a particular person is a sapinda to the deceased or. not ? 
Jimutavahana, the author of the Dayabhaga, the guiding authority 
in the Bengal or Gaurtya school, considers it to mean “ community 
in the offering of funeral oblations.” He draws his argument 
from the word inda, which literally signifies a ball of rice offered 
at the performance of obsequial rites. Mr. Lowndes js probably 
right, that in early times the right of inheritance was dependant 
on the right to participate in the offering of funeral oblations, a 
doctrine which is part and parcel of the Dayadhaga rules. 

But it is also clear that Vijnaneswara, the author of the Miftah- 
shara, who appears to have flourished towards the end of the 11th 
and the beginning of the 12th century of the Christian era, some five 
centuries before Jimutavahana, abandoned the ancient doctrine and 
tonstrued sapfinda-relationship to arise from community of blood or 
to use the quaint language of Hindu writers, “ community of parti- 
cles of the same body.” His legal conception in this respect will 
appear clearly from a passage of the Mitakshara, book I, chapter on 
marriage, not included in Mr. Colebrooke’s translation. To this 
passage their Lordships will have to refer later on in the course 
of this judgment, $ 

Messrs. West and Bubler in their “Digest of the Hindu 
Law,” whose merit and authority have been recognised by eminent 


(1) Chapter IX, v. 187. This is the translation given by Mr. Pustiog 
Banerjegin Babu Lall v. Nankufam, l, L. R., 22 Cal., 839, 


s 
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Hindu lawyers, have examined in detail the doctrines of the 
Mitakshara on this point, and their general conclusion as to 
Vijnaneswara’s legal conception of sapinda-relationship is sum- 
med upin the following words, that he based ite“not on the 
presentation of funeral oblations but on descent from a common 
ancestor, and in the case of females also on marriage with des- 
cendants from a common ancestor.” Mr. Colebrcoke in his 
rendering of the A7t/akshara has paraphrased sapinda as a relation 
“connected by funeral oblations,” which resulted in ‘virtually 
obliterating one of the main distinctions between the Benares and 
the Bengal schools. But it is now recognised that his paraphrase 
was erroneous, and that the true theory of sapinda-relationship 
propounded by Vijnaneswara was based on community of blood. 
It is on this theory of Vijnaneswara_that the learned counsel for 
the appellants place their chief reliance. The plaintiffs, it is 
urged, are unquestionably related to Laxmanrao by tie of blood; 
they are® therefore, his sapindas, and consequently, in the absence 
of nearer kinsmen, entitled to his inheritance. It is to be remark- 
ed, as has been observed in previous cases before this Board, 
that the Hindu Law contains its own principles of exposition, and 
that questions arising under it cannot be determined on abstract 
reasoning or analogies borrowed from other systems of law, but 
must depend for their decision on the rules and doctrines en- 
unciated by its own law-givers and recognised expounders. 

The Mitakshara purports to be a commentary on the work 
of Yajnavalkya, who is supposed to have lived about the second 
century of the Christian era, about a thousand years before 
Vijnaneswara. Inthe Mitakshara he is spoken of in terms of 
feep veneration ; and his doctrines, developed by Vijnaneswara, 
certainly show a marked advance over the legal conceptions ofe 
his predecessors. So far as their Lordships have been able to 
ascertain, the dandhus, or distant kinsmen related to the deceased 
through femalts, make their appearance as heirs first in Yaj- 
navalkya’s epunciations. Mr. Borrodaile, in the first volume cf 
his Reports of the Bombay Sudder Dewany Adalut Decisions, 
has given a translation of the Index to the Mtekshara, which 
furnishes a general idea of the scheme ofthis great and important 
work of Hindu Law. It consists of two books ; the first called 


the Achkaradhyayu “On Established Rules of Conduct or Or. 
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dinances ” ; the second the Vyavaharadhyayu “On the Laws and 
Customs of the People.” Both books, however, are so inter-related 
that the rules of the one can scarcely be construed without refer- 
ence to the other. 

It is to be noted that in the Vyavastha Chandrika the. book 
on “Established Rules of Conduct” is cited as the Achara 
Adhyaya (“Chapter or Book on Established Rules of Conduct”), 
whilst in the decisions of the Indian Courts and recent works on 
Hindu Law, it is referred to under the name of the Acharakanda 
(“ Division or Part relating to Established Rules of Conduct ”) 

. bead . 

In the third chapter of the Acharakanda Vijnaneswara lays 
down the rules relating to the forbidden degrees of kindred, and 
here he defines his theory of relationship. A translation of this 
passage is to be found in the “ Digest of Hindu Law,” (1) by West 
and Buhler, and also in the jndgment of the Bombay High Court 
in Lallubhai v. Mankuvarbai (2), which came on appeal to Her 
Majesty in Council, and was affirmed by this Board (3). > 

That passage runs thus :— 

“Be should marry a girl who is non-sapinda (with himself). SHe is 

called his sapinda who has (particles of) the body (of some ancestor, &e.), 

in common (with him), Non-sapinda means not his supinda. Such a 

one (he shonld marry). Sapinda-relationship arises between two people 

through their being connected by particles of one body. Thus the son 
stands in sapinda-relationship to his father because of particles of his 
father’s body having entered (his). In like (manner stands the grandson 
in sapinda-relationship) to his paternal grandfather and the rest, because 
through his father particles of his (grandfather’s) body have entered into 
(his own). Just so is (the son a sapinda-relation), of his mother, because 
particles of his mother’s body have entered (into his). Likewise (the 
grandson stands in sapinda-relationship) to his maternal grandfather and 
the rest through his mother, So also (is the nephew) a sazinda-relatien 
of his material aunts and uncles, and the rest, because particles of the 
same body (the paternal grandfather) have entered into (his and theirs) ; 
likewise (does he stand in sapinda-relationship) with paternal uneles and 
aunts, and the rest. Bo also the wife and the husband (are sapinda- 
relations to each other), because they together beget on@ body (the son). 
In like manner brothers’ wives also are (sapinda-relations to each other), 
because they produce one body (the son), with those (severally) who have 
sprung from one body (i.e., because they bring forth sons by their union 
with tho offapring of one person, and thas their husbands’ father is the 
common bond which connects them. Therefore one ought to know that 
(1) Volume L, page 120. (2) [1877] I. L. R., 2 Bom., 388. 
(3) [1880] L. R,7 E A., 212. . 
e 


VOL. XII] PRIVY COUNCIL 1865 


the 


wherever the word sapindais used, there exists (between the persons to 
whom it is applied) a connection with one body, either immediately or 
by descent,” ; 

Then after refuting certain objections to his explanation of 
word sapinda; Vijnaneswara proceeds thus :— 

‘¢ In the explanation of the word ‘a sapindam’ (non-sapinda, verse 62), 
it has been said that sapinda-relation arises from the circumstance that 
particles of one body have entered into (the bodies of the persons thus 
related) either immediately or through (transmission by) descent. But 
inasmuch as (this definition) would be too wide, since such a relationship 
exists in the eternal circle of births, in some manner or other, between all 
men, t#erefore the author ” (Yajnavalkya) says :— 

Verse 58: ‘After the fifth ancestor on the mother’s and after 
the seventh on the father’s side ''—‘‘ On the mother’s side in the 
mother’s line,after the fifth, on tho father’s side in the father’s line, 
after the seventh (ancestor), the sapinda-relationship ceases; these 
latter two words must be understood; and therefore the word sapinda, 
whieh on account of its (etymological) import (connected by having in 
common) particles (of one body) would apply to all men, is restricted in 
ita signification, just as the word pankafa (which etymologically means 
‘growing in the mud,’ and therefore would apply to all plants growing 


in the mud, designates the lotus only) and the like; and thus the six 
descendants, beginning with the son, and one’s gelf (counted) as the seventh 


(in each case), are sapinda-relations,’’ (1) 


The rendering of the above passages by Pandit Rajkumar 


Sarvadhikari though apparently more free is certainly instructive 
and interesting, and deserves quotation as showing what a learned 


Hindu scholar considered was in the mind of Vijnaneswara when 
defining the word sapinda. f 


t The Mitakshara then explains the following words in the next verse 
of Yajnavalkya, beyond the fifth and seventh degrees on the mother’s side 
and the father’s side respectively.” 

c Tt Has been already explained, that the relation of sapinda exists by 
reason of the connection of the parts of the same body, both directly and 
indirectly, But such a relationship is possible everywhere, in Some way 
or other, between all men in this wide, wide world without a beginning. 
So the definition would be too wide. It is for this reason that the sage 
limits it thfis, ‘ Beyond the fifth, &e. : 

“The meaning is ‘onthe mother’s side’, i. 6., in the line of the mother, 
after the fifth degree: ‘onthe father’s side,’é, e , in the line of the father, 


. after the 7th degree, the relation of sapinda ceases, 


* “Although the word sapinda therefore, may be applied in its etymologi- 
cal sense almost to all men it is, therg can be no doubt, Jimited in its 
signification to certain definite individuals ; just as the word mud-born is 
applied only to a lotus. g 
(1) West and Buhlef, Vol. I., p. 120. `~ 
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“ Thus the father and the other ascendants are six sapinda; and the son 
and the other descendants are six ; and the man himself is the seventh. In 
oase of the division of a line also, the enumeration shculd be ade until the 
seventh degme, commencing from whence the direction of the line changes, 
This rule should be applied in every ease,” (1) ; z 


Their Lordships have no manner of doubt that in the passages 


_ quoted above, Vijnaneswara was laying down rules for the 


limitation of sapinda-relationship generally. 


It has been suggested in argument that this limitation is with 
regard to marriage only; that it defines the prohibited degrees 
within which a man cannot marry. A similar -contention was 
put forward in Lallubhai v. Mankuvarbai (2). The observations on 


` this point of the learned Judges, one of whom was the distinguished 


jurist Mr. Justice West (co-author of the Digest, and afterwards 
Sir Raymond West) appear to their Lordships as extremely 


apposite to the present case. i á 


Chief Justice Westropp in that case said “as follows:— 


“ It has been contended for the plaintiffs that in the above extracts from 
the Acharya Kanda and the Sanskara Maynkha the respective authors were 
dealing with sapinda-relationship in its ceremonial aspect only, and that, 
when they wrote upon sapinda-relationship with reference to inheritance, 
they may be regarded as viewing sapinda-relationship in the same light as 
the author ofthe Dayabhaga and certain other commentators on Hindu 
Law. But we think that the burden rests upon the plaintiffs to show that 
Vijnaneswara and Nilakantha regarded sapinda-relationship as resting on 
a different basis for the purpose of inheritance from that on 
which, dogmatically perhaps, but most distinctly, the one has placed it 
in the Achara Kanda and the other in the Sanskara Mayukha. We donot 
think that the learned counsel for the plaintiffs have given any good reason 
for assuming that the authors intended to make any guch difference, nos 


is it likely that they did. 


‘The religious and ceremonial law of the Hindus as prevailing amongst 
castes, or in particular localities, is generally speaking, almost inseparably 
blended with their law of succession inthe same casteg or localities, an 
opposite condition being exceptional.” - 


Asa matter of fact, as Messrs. West and Buhler point out, 
Vijnaneswara expressly says wherever the word sapinda is used 
there exists (between the persons to’ whom it is applicable) a 
connection with one body %ither immediately or by descent, _ 
= (1) Sarvadhikari’s Tagore Law Lectures, p. 608. fo OS 

8 "(Ð [1877] EL. R., 2 Bom. at p. 426. 
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‘In Umaid Bahadur v. Udot Chand (1) the learned Judges of the 
Full Bench (one of whom was a Hindu Judge of great eminence) 
express themselves on this point in the following terms:— 

“ Haying taken great pains in accarately defining the word sapinda in 
the beginning of his work, and having said in clear words in the passage 
in question that ‘ one ought to know that wherever the word sapinda is used 
there exists (between the persons to whom it is applied) a connection with 
one body either immediately or by descent,’ it is hardly reasonable to 
suppose that the author used the word in another part of the same work in 
a different sense. It is a well understood rule of construction amongst the 
authors of the Institute of Hindu Law, that the same word must be taken to 
have been used in one and the same sense throughout a work unless the 
contrary is expressedly indicated.” 

Nor have the learned counsel for the appellants been ina 
position in this case to refer to any authority excepting one, 
which their Lordships will notice latter on, in support of their 
proposition that the limitations of Vijnaneswara on sapinda- 
relationship are confined to marriage, napunityy and exequial rites, 
and`do wot relate to inheritance. 

The -law of inheritance in the Mitakskara translated by Mr, 
Colebrooke, occurs in Book IJ, and forms chapter VI of that 
part of the work. It is entitled “ dayavidhagu,” or “ partition of 
heritage.” It is unnecessary to refer to chapter I of Mr. Cole- 
brooke’s translation, or to the earlier sections of chapter II, as 
they deal with subjects which do not come within the purview of 
this judgment. It is with sections V, VJ, and VII, of chapter 
II, that their Lordships are principally concerned. The rendering 
of the word sapinda as “relations connected by funeral oblations ” 
runs throughout Mr. Colebrooke’s translation. His arrangement 
of the matter is also different from the original where the subject 

eof jnheritance appears to be dealt with in a consecutive form in 
chapter VI. 

Mr. Colebrooke has split it up into two chapters, divided ints 
sections. (This circumstance is noticed in the Bombay judg- 
ment). Section V, chapter II, (in Mr. Colebrooke’s Translation), 
deals with.the succession of the gotraza, on failure of “ brother’s 
sons.” Although gotraja is explained by the term gentiles 
borrowed from the Roman system, to which no doubt the Hindu 
system bears.a remarkable analogy, it would: -be more conveniént 
to adhere to the definition given in the Mitakshara itself. Omit- 

e (1) [1880] I, L. R., 6 Cal., p. 119 at page 126. a 
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Civiu ting the English equivalents introduced into the“ translation, 
1914 and retaining the Sanskrit expressions, the paragraphs run as 
Bawonanpra fOllows :— 
MARTAND “3. On failure of the paternal grandmother, gotraja-sapingas, namely, 
WAIKAR the paternal grangfather and the rest, inherit the estate. 
Viney AK “ For bhinna-goira sapindas are indicated by the term bandhu. 
VENKATESH “4. Here on failure of the father’s descendants, the heirs are succes- 
KOTHEKAR . 


ara sively the «paternal grandmother, the paternal grandfather, the uncles and 

Mr. Ameer their sons. : 

Alt, “5. On failure of the paternal grandfather’s line, the paternal great- 
grandmother, the great-grandfather, his sons and their issue, inherit. In this 
“manner must be understood the succession of the samana-gotra sapindas, 

‘6, If there be none suoh, the succession devolves on samdħodokas, and 
they must be anderstood to reach the seven degrees beyond sapindas, or else as 
far as the limit of knowledge and name extend, Accordingly, Vhrat Menu Bays, 
‘The relation of the sapindas ceases with the seventh person, and that of 
samanodakas extends to the fourteenth degree, or, as some affirm, it reaches as 
far as the memory of the birth and name extends. This is signified by 
gotra. ” 

Their Lordships have preferred to adopt for the pugposes of 
this judgment the translation of which was before this Board in 
Lallubhat’s Case. . . 

It is to be observed that the rule in paragraph 3 is thus stated 
in the Veramttrodaya (1) “on failure of the paternal grandmother, 
the paternal grandfather and the other sapindas of the same gotra 
are heirs; since the sapindas (or persons connected through the 

~o pinda or body) of a different gotra are included under the term 
bandhu or cognates.” 

The earliest expounders appear sometimes to have used the 

term bandhu to signify a sapinda without any idea of including 

cognates, This is clear from a passage of the Viramitrodaya (2), 

where, after quoting the rule as to the succession of collaterals. 

given by Vishnu who places the daxdhus immediately after bie 
thers’ sons, it says as follows :—“ Here the term dandhu (kinsman) 
signifies a sapinda, and the term sakulya (distant kinsman) means 
e a sagotra, or one descended from a common ancestog in the male 
line (other than a sapinda); if by the term dandhu the cognates 
of the father were comprised, then there would be a conflict with 
the order mentioned by Jogiswara, the Contemplative Saint,” 
fe. Yajnavalkya. Yajnavalkye himself employs the expression in- 


(1) Shastri Golap Chunder Sarkar’s Trans., page 199, 
. (2) Ibid. page 1432. . 


e aA ; 
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discriminately in various places to signify connections and 
friends. But in chapter II, of his Dkarmasastram, he distinctly 
introduces éandhus as acquiring a heritable right on failure of the 
gotraja, Tht passage in Rao Vishwanath Mandlik’s tganslation (1) 
is as follows:—The wife, daughters, both parents, brothers, and 
likewise their sons, gotrajas (gentiles), bandhus (cognates), a pupil 
and a fellow-student. Of these, on failure of the preceding, the 
next following in order is heir to the estate of one who has depart- 
ed for heaven leaving no putra (lineal male descendants.) ” 

Learned counsel for the respondents urges that this inclusion 
of dandhus @r cognates forms a marked extension of the right of 
inheritance to people who until then were not regarded as heirs, 
and he contends that it is hardly likely this remarkable change 
should have been made without any limitation, considering that 
the sapinda-relationship was subject to a limit. 


To determine how far this contention is well-founded, it is 
necessary #0 examine alittle more closely the doctrines of the 
Mitakshara relating to the succession of collaterals, Vijnaneswara 
in réality seems to have shaped the rules which govern this branch 
of the law of inheritance in force in the Benares School. In 
paragraph 3, section V. (Colebrooke’s Translation) in describing 
the gotraja-sapinda or consanguineous relations sprung from the 
same stock, he emphasises the fact of their being members of the 
same family by the specific statement that the sapindas belonging 
to a different family (gotra) the bhinna-gotra—are included under 
the designation of dandkus. This is clearly borne out by the 
passage of the Viramstrodaya already referred to. Henceforth 
the word dandhu, therefore, has, in the system of the M ttakshara, 
a distipctive and technical meaning in other words it signifies the 
bhinna-gotsa-sapindas. 

In paragraph 5 for the word gotraja-sapinda is substituted 
the more definite term of sasmdna-gotra sapinda. With regard to 
this Messrs, West and Buhler observe that “The substitution of 
samana-gotra for gotraja, as well as the employment of dhinna- 
gotra to designate the opposite of the term, both show that 
Vijnangswara took gotraza in the sense of belonging to the same 
family.” Commenting on the passage relating to the succession 
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one. of the most important commentaries on the Mitakshara, 
says “similarly to the seventh “(degree) the sapindas of the 


same gotra take “the estate of a person without male 
issue.” (1) o ’ l 


This limitation of the seventh degree appears in Yajnavalkya’s 
Institutes, chap. I, paras. 52, 53, in these words:—“ A man should 
marry “a girl . . . . whois not a sapinda of him .... 
who is descended from one whose gotra and pravara are different 
from him ;and who is removed five degrees on the mother’s and 
seven on the father’s side” (2). The comment of Vijnaneswara on 
this text of VYajnavalkya has already been given i extenso ina 
previous part of this Judgment, but the following lines may be 
quoted again with advantage:—On the mother’s side, in the 
mother’s line after the fifth ; on the father’s side, in the father’s 
line, after the seventh (ancestor) the sapinda-relationship 
ceases” (8). : 4 

The translation by Golap Chunder Shastri of thespassage, in 
which these words occur, is important, as he is the authority 
on whose expositions the appellants chiefly rely. It runs. thus :— 

“While explaining the term non-sapinda, the sapinda-relationship is stated 
to be directly or immediately through connection with one body, but that rela- 
tionship of all persons "may, in one way or other be traced with all other 
persons in this world of eternal transmigrations of the soul with its minute 
body, and so. it would include persons thst are not intended to 
be included; hence it is ordained:— 

‘and is? beyond the fifth and seventh from the mother and from the 
father (respectively).’ i 
t“ The purport is, that sapinda-relationship ceases beyond the fifth from 
the mother, t.6., in the mother’s line, and beyond the seventh from the father, 
i.c., in the father’s line” (4). 
It is quite clear, therefore, that the limitation of the severfth 


° degree with regard to the samdna-gotra sapindas given by Mitra 


Misra in the Vtramitrodaya is taken from the rules enunciated by 
Vijnaneswara on Yajnavalkya in the Ackarakanda in respect of 
the cessation of sapinda-relationship. z 


Now, a bhinna-gotra sapinda bandhu according tò Vijnaneswara. 
The classification contained in section VI, chapter II. (Cole- 
(1) See p. 199. g 


. (2) Rao Vishwanath Mandlik’s transl, p.167 , 
e (8) West and Buhler, p. 119 ; Mayne’s Hindu Law (Trh ed.) p. 691. para.’ 516: 
(4) Hindu Law, p. 54. ° 
e 
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brooke’s Translation) shows clearly who the dandhus are whom Crvin 
Vijnaneswara treats as bhinna-gotra sapindas entitled to succession 1914 
on failure ôf the gotraja. The passage as translgted by Mr. sawowanppa 
Colebrooke runs thus :— MAETAND 
AIKAR 
“3, On failure of gentiles, the cognates are heirs. Cognates are of three v. 
kinds ; related to the person himself, to his father, or to his mother ; asis deo- VINAYAK 
VENKATESH 


lared by the following text. ‘The sons of his own father’s sister, the sons of his KOTHEKAR 


own mother’s sister, and the sons of his own maternal urcle, must be considered —— 


as his own cognate kindred. The sons of his father’s paternal aunt, the sons of Mr. a 


his father’s maternal aunt, and the sons of his father’s maternal uncle, must be 
deemed his fatlfer’s cognate kindred. The sons of his mother’s paternal aunt, the > 
sons of his mother’s maternal aunt, and the sons of his mother’s maternal 
uncles, must be reckoned his mother’s cognate kindred. 2? 

“9, Here, by reason of near affinity, the cognate kindred of ihe deceased 
himself, are his successors in the first instance, on failure of them, his father’s 
cognate kindred, or if there be none his mother’s cognate kindred. This must be 
understood to be the order of succession here intended.’’ 


Here Mr. Colebrooke renders the word gotraja into gentiles, 
and Jandhus into cognates. He also paraphrases the three classes 
under which Vijnaneswara groups the technical dandhus, viz., the 
atma bandhus, the pitri bandhus and the matri bandhus as 
“cognates related to the “ person himself, to his father, or to his 
mother.” i 

Their Lordships have little doubt reading these passages by 
the light of the comments in the Viramitrodaya (1), that Vijnane- [| 
swara was using the term dandhu in a restricted and technical 
sense, as implying a relation belonging to a different family but 
united by sapinda-relationship. In fact he expressly says so 
(paragraph 3, section V, chap. II). 


e Iti is not disputed that the plaintiffs do not come within the 
three categories mentioned above. But it isurged on the authority . 
of Gridharilal Roy v. The Government of Bengal, (2) that the en- 
umeration is not exhaustive but merely illustrative, 


In that cas@ the question for decision was whether a maternal 
uncle not being specifically included in the enumeration of dandhus 
in the Mitakshara was excluded from succession, Answering that 
proposition in the negative, and holding that although not 
expressly mentioned he was entitled to succeed as a ġanghu, this 
Board observed that the text did not purport to be an exhaustive | 

* (1) ‘Page 200. (2) [1868] 12M. I. A., p, 448, 
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enumeration of all ġandkus “who are capable of inheriting,” nor was 
it cited as such for that purpose by the author; and that it was 
used simply as a proof or illustration of his propositfon that there 
are three kinds or classes of dandhus. These remarks hardly 
warrant the contention, which is attempted to be based on them, 
that the classes specified by Vijnaneswara can be added to, 

In the present case, however, it does not seem necessary to 
their Lordships to enter upon the determination of the question 
whether the classes can be extended, for the point at issue can be 
decided on other grounds. a) 

The limitation of five degrees clearly applies, and can only apply, 
to the bhinna-gotra sapindas. But it is contended that this limita- 
tion is confined to prohibition in respect of marriage. As has 
already been observed, a part of the limitation appears to have 


__ been applied to the succession of samdna-gotra sapindas ; their 


Lordships are unable to see on what principle can it bg said that 
the other part relative to kinsmen, who are equally sapindas but 
belong to a different gofra or gens, must be restricted to matri- 
monial affinity. 

Considerable reliance has been placed on the statement of the 
law by Shastri Golap Chunder Sarkar in his work on Hindu Law. 
Great respect is due to the opinions of that learned lawyer. But 
it seems to their Lordships that their weight is considerably dis- 
counted by his desire, in order to prevent the deceased’s property 
becoming so to speak derelict and thus escheating to the Crown, 
to bring in the caste-people of the deceased also as dandhus.; and 
the somewhat uncertain note of his conclusion®, where he says :— 


“The conclusion, therefore, which appears to legitimately follow from 
the foregoing consideration, is, that the word bandhu in the Mitakshar&® means 
and includes either all cognate relations witbout any restriction, or at any rate, 
all cognates within seven degrees on both the father’s as well as on the mother’s 
side.” 


Again, his attempt to widen the signification of the word sapinda 
by employing the English equivalent of relation does not seem to 
be supported by the definition of sapinda-relationship in the 
Mitakshara itself. 

Reference has also been made to certain passages in Rao 
Vishwanath Mandlik’s valuable work, in which he says that the 
sapinda-relationship for inheritance is not always the same as for 

so * @ Page 74, . 
AON , 
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marriage or impurity (arising from birth or death). That may or 
may not be; but in one part of his work to which the Judicial 
Commissioner has referred in his judgment, the learned translator 
of Yajnavalkya distinctly says that sapinda connection in general 
is “co-extensive with that for marriage purposes.” Nor in this 
connection their Lordships think, can the following passage in the 
Viramitrodaya be overlooked, . 

‘‘ And the text, ‘ The sapinda-rulationship, however, ceases in the seventh 
generation ’—{s to be explained consistently with the text of Yajnavalkya, namely 
(after the fifth and the seventh from the mother and the father (respectively) 
to mean that it remains in the seventh but ceases in the eighth generation. 
Hence, as in Phe case of the unmarried females, the sapinda-relationship extend- 
ing over three generations, as is declared in the chapter on impurity (occasioned 
by death, &.,) is considered to be with reference to that alone ; so it is to be 
deemed that this sapinda relationship (extending to the fourth degree) is relative 
to succession alone.” (1) 

In the absence of any authoritative text their Lordships do 
not see their way merely on abstract reasoning to displace a view of 
the law which has received the recognition of the courts in India, 
and which the District Judge, an officer of great experience and 
learning, says is accepted by “public opinion.” As has already 
been observed, the right of inheritance is founded on sapinda- 
relationship, which under the Mztakshara, means consanguinity, 
in a distinct legal sense clearly explained by the author. This bond 
comes to an end with the fifth degree when the descent is through 
a female. It seems difficult to conceive that the right to inherit 
should continue after the relationship on which it is founded, and 
which gives it birth, has come to an end. 

In the case of Umatd Bahadur v. Udoi Chand (2), one of the 
tests employed for determining whether the defendant in that 
fasee was a sapinda of the propositus was the mutuality of 
sapinda-relationship. The doctrine of mutuality is based 
on the rule enunciated by Manu, and is fully explained by Raj- 


kumar Sarvadhikari in his lectures at page 690. Another well-known 


Hindoo write? of the present day speaks thus of the above rule :— 
« It is te be observed here that the wealth of a sapinda is taken by his 
nearest sapinda, acvording to the well-known text of Manu. From the 


text it follows that the relation of sapinda-ship must be mutual. Among 
agnates the relation of sapinda-ship is always mutual; but among cognates 
it is not so in a few cases. In order to determine whetherany persons 


() Viramitrodayo page 157, (2) [1880] I. L. R., 6 Cal, 119. œ 
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are heritable cognates of the propositus ‘it is necessary to see whether 
they are related as sapindas to each other,’ Umaid Bahadoor vw. Udai Chand. 
Unless sapinda-ship is mutual, one cannot be the heir of the other’’(L). 


In Babu Lal v. Nankuram (2) the rule of the Mitakshara eñ- 
unciated in the Acharakanda relative to sapinda-relationship in 
respect of marriage is assumed as applicable to inheritance. In 
fact the judgment proceeds on that basis; and the order of 
sapinda-relationship with its limitations in Rajkumar Sarvadhi- 
kari’s Tagore Law Lectures is adopted as representing a correct 
exposition of the Mitakshara law. The doctrine of mutuality is 


also explained in clear terms :— z 


‘ Again, a sapinda of the propositus to be capable of inheriting must 
satisfy a further condition, namely, that he must be go related to the 
propositus, that the propositus is also a sapinda of him either directly 
or through the father or the mother. This mutuality of sapinda-relation- 
ship between the propositus and his heritable sapindas i8 assumed as a 
necessary condition in the case of Umaid Bahadur v. Udoi Chand, and the 
authority for this is tobe found in the text of Manu (chapter IX, 187) 
cited in the Mitakshara, chapter II section IIT, verse 3, ag mterpreted 
by Balambhstta and Visweswara Bhatta, the two leading commentators 
on the Mitakshara. The text according to these commentators medng 
this, the property of a near sapinda shall be that of a near sapinda. From 
this it is clear that a man in order to be a heritable sapinda of the propositus 
must be so related to him that they are sapindas of each other,” 

These two decisions of the Calcutta High Court have been 
challenged on the ground that they represent Dayabhaga views 
rather than the doctrines of the Mitakshara. To their Lordships 
the objection seems hypothetical and without any basis excepting 
the criticisms of Golap Chunder Shastri, One of the learned 
Judges who decided Babu Lal's case was the distinguished Judge 
and erudite Sanskrit scholar, Mr. Justice Gurudas Banerjee, , 
who was not likely to allow his mind to be confused by Dayabhaga 
conceptions in determining a case under the Mitakshara law, 

The general conclusion to which a close examination of the 
authorities leads their Lordships may be briefly stateg as follows; 
(a) that the Sapanda-relationship, on which the heritable right of 
collaterals is founded, ceases in the case of the bhinna-gotsa 
Sapinda with the fifth degree from the Proposttus ; (6) that in ogder 
to entitle a man to succeed to the inheritance of another he must 


(1) Commentary on Hindy Law by J. N. Bhattacharya, page 459, 
© (2) [1894]1, L. R., 22 Cal., 339. 


nS 
oe en r 


voL Xu) PRIVY COUNCIL 1815 


-be:so related to the latter that they are sapindas of each other, 
which is only a paraphrase of Manu’s rule. 


In the present case the plaintiffs are Laxmartao’s paternal 
grand-father’s son's son’s daughter’s daughters sons, They are 
his dktnna-gotra beyond the fifth degree, and, as the, District 
Judge points out, the element of mutuality is wanting between 
them and Laxmanrao. _ i 


Two considerations were strongly pressed on behalf of the 
appellants @o induce their Lordships to extend the application 
of the sapinda-relation in the case of ġandhus beyond the fifth 
degree mentioned in the Mitakshara. It was urged that it is 
hardly likely Vijnaneswara would give a right of inheritance 
to a spiritual preceptor or guru before kinsmen, however remotely 
connected. : This argument appears to ignore the peculiar and 
intimate gglationship which their Lordships understand exists in 
the Hindu system between the pupil and the guru who has 
tosinitiate him into the mysteries of the Vedic laws and rites, and 
‘under whose roof he has to pass many years of his life. Itis easy 
to suppose that in such circumstances the mystical relationship 
between a spiritual preceptor and a pupil should be regarded as 
creating a far closer tie than remote relationship of blood. 


As regards the other consideration which is based on the 
possibility of the Crown becoming a claimant in the presence of 
remote Jhinna-gotra, their Lordships need only observe that 
whether such a claim would be justified or even be likely to be 
advanced, it does not seem necessary to express an opinion in the 


present case, 


Here the defendant is in possession of Laxmanrao’s estate 
claiming as heir to his wife, Laxmanrao’s daughter. The plain- 
tiffs’ suit is am action in ejectment, and they must, in order to 


succeed, strictly prove their title. 


It is a matter of satisfaction to their Lordships that they find 
themselves in complete agreement with the learned Judges in the 
courts below. The District Judge is himself a Hindoo, eversed in 
Sanskrit, and has examined the authorities in original. Hjs 
decision is entitled to great weight and ie) da \ 
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Civit On the whole their Lordships are of opinion that this appeal 
1914 should be dismissed, and they will humbly advise his Majesty 


accordingly. . . 


RAMOHANDRA 
e The appellants must pay the costs of this appeal. 
VINAYAK ; Appeal dismissed. 
VENEATESH 
KOTHEKAR E. Daigado, solicitor for the appellants. 
Mr. Ameer T. L. Wilson & Co., solicitors fer the respondents, 
Ali. 
Ciz JAGRANI MISRANI (Plaintif) 
1914 versus - 


November, 9. BISHESHAR DUBE AND OTHERS (Defendants)? 


BANERJL J Regist ation Act (HI of 1877 ), section 17 -Application in mutation proceedings —matier 
| Biad 
comp ‘omised: Regisiraiion—Admission in evidence, 


° i There was a dispute between the parties as to the right to certain property. 
When the matter was before the revenue court the parties compromised it 


and put ina petition informing the court of the compromise. Ina sub- | 


~~ sequent case in the civil court the petition was put in evidence, Held that 
the petition did not require to be stamped or registered as a transfer of 
interest in immovable property and “was admissible in evidence. Kokla v. 
Peareylal, 11 A. L. J. E., 765, referred to. 


SECOND APPEAL from a decree of F. D. Simpson Esq., Dis- 
trict Judge of Gorakhpur, confirming a decree of Babu Jagag 
Narain, Subordinate Judge. 

Claim for declaration of right &c. 

The court of first instance dismissed the claim. 

E The lower appellate court confirmed the decree, * ` 
Plaintiff appealed. : 
Haribans Sahat, for the appellant. 
Jang Bahadur Lal, for the respondents. 
The following judgment was delivered by 
*B. A, No. 1146 of 1912. 
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BANERJI, Ji_The suit out of which this appeal has arisen 
relates to an estate which was recorded in the name of one Chand- 
rika Dube and after his death in the name of his widow Musam- 
mat Anurani. Upon the death of Musammat Anurani in the year 
1900, the patwari submitted a death report stating that her 
daughter Musammat Jagrani, the present plaintiff, was‘her heir 
and that her name ought to be entered in the revenue papers. 
An objection was preferred by Mulai, the son of one of the 
brothers of Chandrika Dube. The dispute was compromised by 
Jagrani ant Mulai, (who was the father of the defendants res- 
pondents) on the 12th of February 1901. By this compromise 
Jagrani withdrew her claim and consented to the entry of the 
name of Mulai in the place of Anurani. It may be mentioned 
that Mulai’s contention in the Revenue Court was that the family 
was joint and that he alone was entitled to the property in 
question.es The Revenue Court passed an order directing the 
name of Mulai to be entered in accordance with the compromise. 
The plaintiff brought the present suit for recovery of possession 
of the property of which Mulai was and after him the defendants 
have been in possession since the year 1901. She denied having 
entered into the compromise, asserted that she knew nothing as 
to the terms of it and that a fraud had been practised on her, 
and alleged that her father was separate and she was entitled 
to his property upon the death of her mother. The defendants 
on the other hand relied on the compromise, repeated their asser- 
tion as to the family having been joint and stated that the plaintiff 
was unchaste and was not entitled to inherit her father’s property, 
The court of first instance found that the family was separate, 
but {t was of opinion that the compromise was made by the 
plaintiff with full knowledge of it, that it was binding on her, that 
there was consideration for it and that the defendants had dis- 
charged debtsdue by Chandrika Dube and Anurani. That court 
dismissed the suit. The decree of the court of first instance was 
affirmed in appeal by the learned Judge. He was of opinion 
that the compromise was admissible in evidence; he was further 
of opinion that the compromise was binding on the plaintiff. 

Upon the first point, I think the decision of the learned Judge 
is right. The petition presented in the mutation case only informed 
‘the court of the compromise which the parfiès a 
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That petition did not require to be stamped or registered as a 
transfer of interest in immovable property. The case is similar 
in some respegts to that of Kokla v. Pearey Lai (1). r 


On the second point vzz., whether the plaintiff was fully cognisant 
of the terms of the compromise and of its effect upon her interests, 
the finding of the learned Judge is not very satisfactory. What the 
learned Judge says is this: “the Revenue Court, however, was satisfied 
that she agreed. Her father-in-law and his brother undoubtedly 
sanctioned her action and she signed the paper.” Whether the 
learned Judge in making the above remarks only meant to refer 
to what had taken place in the Revenue Court or to find that 
with the advice of her father-in-law and his brother the plaintiff 
had entered into the compromise with full knowledge of what 
she was doing and what its effect would be upon her interests 
is not very clear. The learned Judge does not in distinct terms 
find against the plaintiff on this point on the streagth of the 
evidence adduced in the case. It will, therefore, be more satis- 
factory to have a clear finding from him on this point. Further- 
more, if Chandrika Dube was separate the plaintiff would ordinarily 
be his heir after the death of her mother. If she agreed to 
give up her interest there must have been some consideration 
for the relinquishment of her rights. The court of first instance 
found that there was consideration for such relinquishment. This 
finding of the court of first instance was disputed in appeal in the 
court below but the learned Judge came to no finding in regard to 
it and he deemed itis unnecessary to discuss the point. In my 
opinion for a satisfactory decision of this case it is necessary to have 
findings from the court below on the following issues which I refer 
¢o that court under order 41, rule 25 of the Code of Civil Procedure, 

(1) Did the plaintiff enter into the compromise of the 12th 
of February 1901 with full knowledge of its contents and of its effect 
upon her interests after obtaining proper advice in regard thereto? 


(2) Was there any, and if so, what consideration for the said 
compromise ? 

(3) Was the property in suit the separate property of Chan- 
drika Dube or was it the property of a joint family of which he 
and Mulai were members ? 


J 2 w [1912] Î A. L. J. B., 765. 
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(4) Did the plaintiff become unchaste before the death of 
her mother? 


The court will try the above issues on the evidence already 
upon the record. On receipt of its findings the ugual ten days 
will be allowed for filing objections. 

On -receipt of the findings Haribans Sahat drew the attention 
of the Court to f 

Bharosa v. Sikhdar, [1914] 12 A. L. J. K., 998. 

BANERJI, J.—Upon the first issue referred to the court below 
its finding is that Musammat Jagrani, the plaintiff, entered into 
the compromise with full knowledge of its contents and of its 
effect upon her interests after obtaining proper advice in regard 
thereto. On the second issue it finds that there was consideration 
for the compromise, though it was not as adequate as it should 
have been. Upon these findings, which are findings of fact the 
plaintiffs appeal must fail, I accordingly dismiss it with costs, 

Appeal dismissed. 


NARAIN DUTT (Petitioner) 
versus 


SUPERINTENDENT OF DEHRA DUN (Opposite party)* 


Land Acquisition Act (1 of 1894) section £5 (8)— Objection under section 9 not taken — 
Sufficient explanation. 

Where the Government notified the plaintifs land to be acquired. under 
the Land Acquisition Act and the plaintiff failed to put in objections 
under section 9 or to show any sufficient reason for not filing such objections, 
held, that the Judge, on the oase coming before him, ought not to have 
interfered with the award of the Collector. 

Held, also that the fact that there were certain private negotiations for 

e sale of the land between the Government and the plaintiff in whioh the 
Government had offered more than what the Collector allowed was not 
sufficient reason within the meaning of section 25 (2), for failing to make a 
claim under section 9. 

FIRT APPEAL from a decree of W. D. Burkitt Esq., District 


Judge of Saharanpur. 


Suit for compensation under the Land Acquisition Act. The 
material facts were as follows :— 
There had been private negotiations between the Government 
and the plaintiff for the purchase of thé land in question. The 
* F, A. No. 395 of 1912, 
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Government offered Rs. 65,000, but the plaintiff declined to 
accept less than Rs. 80,000. Negotiations were broken off and 
subsequently the Government notified the land to be acquired 
under the Land Acquisition Act. Notice under section 9 was 
served on the plaintiff but he failed to appear and the Collector 
made his award giving the plaintiff Rs. 30,000 and odd. The 
plaintiff was not satisfied with the award and the matter was 
referred to the Judge. Objection was taken that under section 
c25 (2) the Judge could not awarde more than what the Collector 
had done. The Judge, however, overruled the objection and 
slightly raised the amount awarded. ° 
Plaintiff appealed. 


A. E; Ryves, for the respondent, took a preliminary objection 
to the hearing ofthe appeal. He referred to section 25 (2) of 
the Land Acquisition Act and submitted that, that section 
precluded the District Judge from taking cognisance of the case. 
The plaintiff having taken no objections under sectięa g could 
not challenge the award which became binding on the parties, 

A. H. C. Hamilton (with him Sundar Lal), for the appeltant, 
submitted that the Judge had a discretion to take cognisance 
of the case and having done so no objection could be taken 
against it at this stage. The Judge had a discretion under 
section 25 (2) to entertain the reference and give effect to tne 
objection although no objection had been taken before the Collec- 
tor. The Judge thought the cause was sufficient and increased 
the amount. The respondent could not take this objection 
without appealing against the decree of the court below awarding 
the larger amount. 


A. E. Ryves, was not called upon to reply. e 

The judgment of the Court was delivered by 

TUDBALL, J.—This appeal arises out of proceedings taken 
under the Land Acquisition Act. Notice was issued in pursuance 
zf section 9 of the Act tothe present appellant and he made 
no claim as directed under that section. The Collector made an 
award and the appellant applied for reference to the District 


Court. In the District Court an objection was taken that as he 


had mate no claim undef section 9, the court was not empowered 
to award any compensation greater in amount than that mentioned 
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in the Collectors award. The learned District Judge held that 
because there had been previous negotiations between the Govern- 
ment on the one part and the appellant on the other in which the 
Government had offered to purchase the land for Rs. 50,000, where- 
as the appellant had offered to sell for, or rather had refused to 
sell for, anything less than Rs. 80,000, therefore there was suffi- 

cient reason for, the appellant, not having put forward his ‘claim 
under section 9 of the Act. He, therefore, proceeded to hear the 
reference. On behalf of the Gévernment no objection has been 
taken to the amount awarded by the District Judge but it is 
sought to support their case and to defeat the appeal by urging 
that no reason, much less a substantial reason, has been shown for 
the appellant having failed to make a claim under section 9 of the 
Act. In our opinion the appellant showed no reason, much less a 
sufficient reason, for not making the claim. The Judge says in 
his award that the appellant might well have thought that he had 
made it swficiently clear to Government what he wanted. It is 
perfectly true that the appellant offered to sell his property to 
Government for Rs, 80,000 which is the value he places upon it. 
When, however, action was taken and notice issued to him under 
the Act, those negotiations had fallen through and come to an end. 
If the appellant had made his claim he would have asked for 
Rs. 80,000, the value he places on the property plus 15 per cent for 
compulsory acquisition. So it is quite clear that there was no 
reason whatsoever for his not having made his claim under the 
Act. The object of making an owner claim under section 9 of 
the Act, isset out in the case of The Secretary of State for India 
in Council v. Bishen Dat (1). It is to enable the Land Acqui- 
sition officer to make a fair, reasonable and proper award based 
upon a proper inquiry after the proper means have been placed 
before him for holding such enquiry. No enquiry as to the value 
of the land is stated to have been made beforehand and if the 
appellant wishesl to retain his right of reference to the District 
Court he ought in justice to the Government to have come for- 
ward and placed before the Collector, in pursuance ef the notice 
issued, wall available means to enable that officer to arrive at a 
correct and proper award, The bare fact that previous negoti- 
ations for sale had taken place was no reason whatsoever “for not 


. (1) [1911] L L. B., 33 All, p. 876. 
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putting forward his claim under section 9 of the Act. It certainly 
was not sufficient reason. In our opinion section 25, clause 2, 
gives the Judge the right to decide as to the sufficiency or other- 
wise of the geasons for a man’s non-appearance and’ not putting 
forward his claim under section 9. In the present case no reason 
in our opinion was given for this non-appearance. In this view 
the District Judge ought not really to have allowed in his award 
to the appellant any sum greater than that awarded by the Collec- 
tor. But as the Government *has taken no objection to the am- 
ount awarded by the District Judge either in the form of ‘a 
cross-appeal or cross-objections, itis not for us to intétfere with the 
amount so awarded. The result is that the appeal must fail and 
is dismissed with costs, 
M. L. N, Appeal dismissed. 


es 


DEWAN SINGH AND ANOTHER (Plaintiff?) 
VErSUS 
RANDHERA (Defendant)* 
Agra Tenancy Act (IL of 1901), section 95—Suit for declaration thal plaintig sole 
Ocoupancy tenant— Zemindar no party —Jurisdiotion— Civil Court, 

The plaintiffs brought this suit for declaration that they are the sole 
occupancy tenants of the land in dispute and that the defendant is not joint 
with them in the said holding. Held, that this was a matter in respect 
of which a suit ‘might have been brought under section 95 of the Agra 
Tenanoy Act and the Civil Court had no jurisdiction to entertain it even if 
the semindar was not a party. 


SECOND APPEAL from a decree of A. Sabonadiere Esq., District 
Judge of Aligarh, confirming a decree of Saiyed Mohammed Shafi, 
Munsif of Koil. as 

Claim for declaration of right. 

The court of first instance dismissed the claim. 

The lower appellate court confirmed the decree. 

- The plaintiffs sued in the civil court for a declaration that they 
were the occupancy tenants of a certain holding, and that the 
defendant was not joint with them in that holding. The defendant’s 
allegation was that he had been made a partner in the holding by 
the plaintiffs mother sometime before Occupancy rights had 
accrued to her. The court of first instance held on the facts 


t 
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that the plaintiffs were not the sole occupancy tenants and dismis- 
sed the suit. -On appeal the District Judge held that the civil 
court had no jurisdiction to decide whether the defendant had or 
had not occupancy rights, but had jurisdiction to find whether or 
not he had a share of some sort in the tenancy. On the facts the 
Judge found that the defendant was a partner in the tenancy and 
accordingly he dismissed the appeal. The plaintiffs appealed to 
the High Court. 

Nehal Chand (for M. L. Agarwala), for the appellants :—The 
civil court has jurisdiction to entertain the suit unless the congniz- 
ance thereof "by that court is barred by some provision of law, 
The suit is not one under section 95 of the Tenancy Act ; that 
section contemplates suits between landlord and tenant. In the 
present suit the plaintiffs have no dispute with the landlord and 
‘he has not been made a party to the suit. The suit is not one to 
which section 167 of the Tenancy Act applies. The plaintiffs are 
entered as°Occupancy tenants; the defendant is not so entered, 
Hei is a third person who eins to be a partner and interferes 
with the plaintiffs ; and a suit for declaration against him will lie 
in the civil court. This is a dispute between rival claimants to a 
tenure, and the landlord is not i a party. The civil court should 
decide it. 


On the merits, the defendant has no right to the occupancy 
tenure. Heis not a relative of the last holder; sharing in the 
cultivation gives him no right, as section 22 does not apply. There 
is no provision which authorizes an occupancy tenant to take a 
partner and confer upon him joint occupancy rights. The defen- 
dant is not a sub-tenant;he himself does not claim to be one. 
Moreofer there cannot be a permanent sub-lease of an occupancy 
tenure. The defendant has no legal status in the tenure. 

D. R. Sawhny, for the respondent was not called upon. 

The following judgment was delivered by 

KNox, J.—This is a suit brought by the plaintiffs who are 
appellants in this Court. The relief which they ask for is that the 


fact may be declared that they, the plaintiffs, are the occupancy 
tenants of 10 bighas 19 biswas pukhta. of land entered in the 


schedule to the plaint and that the defendant is not joint with them, 


in the Said holding. Both the courts below have dismissed the 


‘ N 


owe 
e 
e. 
. 


Knoz, J. 


1324 AIGA COURT [A L, Í. Be 


claim. The lower appellate court has dismissed it on the follow- 
ing ground. It declines to go into the question at all whether the 
respondent has or has not occupancy right of his own in the land. 
That is, it says, not the question for a Civil Court and it declines to 
touch it. Butit goes on to say that in its opinion upon the facts 
which have been found to be admitted and proved the respondent 
is a sharer with the plaintiffs and that he was really a partner with 
the plaintiffs. “One of the partners cannot get .rid of the other 
summarily as he could have € labourer. A partner cannot be 
ejected unless he has contravened the terms of partnership. There 
is no suggestion that this has been done, and it does rfot appear that 
the respondent has ever denied the title of the plaintiffs appellants. 
On these grounds also it is not proper to make the declaration asked 
for.” In this Court the pleas taken in appeal are that the plaintiffs 
are entitled to a decree on these findings, that it is inconceivable 
that occupancy rights should accrue in favour ofone only of two 
partners, and that the fact found that occupancy rights accrued in 
favour of Ram Kuar, the predecessor of the appellants only shows 
that she was the only tenant. Now the matter in dispute befween 
the parties is really whether Randhera is or is not an occupancy 
tenant of the holding in dispute. The appellants could have made 
an application to determine tbis matter by action taken in accord- 
ance with section 95 of the N.-W. P. Tenancy Act’of 1901. The 
objection raised, that the zamindars are no parties to this suit is, 
in my opinion, entitled to no weight. Granted that the appellants 
wanted tohave this matter decided, it was open to them to join the 
land-holder or land-holders and Randhera in a suit under section 
95 of that Act. This being so, no court other than a Revenue 
Court shall take cognizance of any dispute or matter in regpect of 
which a suit might be brought under section 95 of the said Act. 
I dismiss this appeal with costs. 
B. K. M. Appeal dismissed 
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Abatement —Order dit ecting— decree, PAGE. 

See Civil Procedure Code, section 2 ie T Saas .. 1118 
Abatement of rent, 

Seo Landlord and tenant e.” . .. ee 248 
Abduction— Minor girl leaving of hor oum accord. 

See Penal Code, section 861 .. oe T e.. 265 
Abuse of prétess of court. 

See Provincial Insolvency Act, section 5 .. eae oe e. 865 
Acquiescence. : 

See Estoppel a ae os es >: .. 1026 
Admission—receipt of consideration, 

. Bee Evidence ae ae ae is ai ee 941 

Admission of guilt— Departmenial enquiry. 

See Evidence Act, section 91 .. ae ee . . 806 
Adverse possession— Claim of against morigagor— Whether mortgagee bound, 


Bee Parties a ss ne z ee oe 
Adverse possession—Proof of—Practice—Pleadings—Suit for redemption— Plaintiffs’ 
failure to prove morigage— Plaintif’s possession through morigagees procved— Decree 
in plainisf’s facour—Issue remitted by High Court—New case. 

This was a suit for redemption against certain persons alleged to be mort- 
gagees and the appellant who had purchased the property in execution of a 
decree against other persons who were not its owners. The relief the plaintiffs 
asked for was redemption against the mortgagees and ejectment of the 
trespasser. The mortgagees admitted the title of the plaintiffs but the 
` defendant-appellant denied the mortgage and“the right of the‘ plaintiffs. 
The lower appellate court finding that the mortgage was not proved dismissed 
the suit. On an issue being referred by a single Judge of the High Court it 
further found that the persons whom the plaintiffs called their mortgagees were 
in possession. The single Judge on this finding deoreed the suit. 


Held by Richards, C. J., that the lower appellate court having found that 
no mortgage was proved the single Judge was not justified in sending down 
an issue to enquire whether the plaintiffs or any one on their behalf was 
in possession within 12 years next before the institution of the suit. The 
plaintiffs having failed to prove the case set up by them, the suit was rightly 
dismissed. 


Held by Banerji, J., that the failure of the plaintiffs to prove as against 
the appellant the mortgage alleged by them would not make the possession 
of the mortgagees or their successors adverse to them. Possession in 
order to be adverse must be coupled with an express or implied claim of 
right and én this casethe mortgagees, who were found, on an issue remitted 
to .the court below, .to be in possession, never having denied the right 
of the plaintiffs, the latter were entitled to possession. Rijoy Chundar Banerji 
v. Kally Prosunno, I. L. R., 4 Cal., 827 and Bhavrao v. Rakhmin, I. L, R., 
28 Bom., 187 
« Asap ALI v. ANAND ARUP .. RS ee ee - 
-——— — —— Righi acquired by—Ka-proprieiary tenanoy. 

The right, of a person who remains in possession of land adversely to the 


owner, is a proprietary right and not the right of an ex-proprietary tenant 
: BALDEO v. Unrar Ral - o . 6 . 


1088 


1283 


.. 1158 
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Agent—Treasurer of a commitiee—Duty of. Paar 
Bee Negligence aie as a se ste .. 851 


Agra Tenancy Act (of r1go0r), Section 4, ol. ($)—Lease to out grass—Sutt for arrears 
of lease-money—v urisdiction— Civil and Revenue Courts, 


The defendant expouted a lease in favour of the plaintiff, zemindar, to 
out and graze grass on land belonging to the plaintiff for a period of five 
years. The plaintiff brought this suit for recovery of arrears of money 
in the Court of Small Causes. Held, that the suit was a suit for recovery 
of rent within, the meaning of section 4 (3), Agra Tenancy Act and the Court 
of Small Cansés had no jurisdiction to hear the anit. B. N. W. Railway v. 
Bandhu Singh, I. L. R., 32 AlL, 842, Secretary of Siaie v. Bindraban, 1 A, W, 
N. 162, distinguished, i 


MANOHAR LAL v. QAURI RAUTAIN oe od 5 we. 86 


L —— — ———— — Sion 10 —Ex-propristary tenant—Contract to pay a` 
higher rate of rent—Ex-proprietor cannot coniraot himself out of his righjs. 


Where a proprietor alienates his proprietary rights in a zemindari and ` 
becomes under section 10 ofthe Agra Tenancy Act an ex-proprietary tenant 
with a right of occupancy in his Sir land he cannot contract himself out of 
Buch rights, A contract, therefore, to pay rentin excess of the rent fixed 
by section 10 is contrary to law. 


Prag v, BITAL ee ve bg iz i) sa 136 


—Seotion ££—Hindu; son adopted in another family—Right 
to succeed his natural brother—oocupancy holding. 


Once a Hindu boy is adopted in another family he ceases to be thodi eal 
descendant of his natural father ‘within the meaning of seation 22 T the 
Agra Tenancy Act. Where therefore a Hindu who had been adopted in an- 
othei family claimed the occupancy holding of his natural brother as against 
the latter’s illegitimate son, held, that he was not entitled to succeed. Lala 
v. Nahar Singh, L. L. R., 34 Al., 658, Nandan v. Raj Kishore, Seleot Decisions 

“Board of Revenue, 1904, No. 5, followed: Ali Baksh v. Barkatullah, I. L. B., 

e 34 All, 414, distinguished. 








—— 





THAMMAN SINGH v. DAL BINGH wt es tee ee 1281 
Ss — — ——Seelion 88—Partition. 
Bee Civil Procedure Code, Qrder 20, rule 18 wn es ... 696 
=> 


—— — Section 95—Proceedings under—Rani neither Axed nor 
agreed upon—Efeot of. . 

In proceadings under section 95 of the Tenancy Act the court has no power 

to fix the umount of rent where norent had been fixed or agreed upon. The 

section only empowers the court to ascertain what the amount of rent payable 


Was. 
RAM CHARAN LAL 0. KARIMUNNIS8A BIBI ... = Aa “6 1181 


———-——-Seolion 95—Suit for declaration that plaintifs sole | e 
occupancy tenants—Zemindar no party—Jurisdiction —Civil Court. 
e 


The plaintiffs brought this suit for declaration that they are the sole 
occupancy tenants of the land in dispute and that the defendant is not joint 
with them in the said holding. Hold that this was a matter in respeot of which 
a suit might be brought under section 95 of the Agra Tenansy Act and the Civil 
Sourt had no jurisdiction to entertain it even if the zemindar is not a party. 


DEWAN SINGH v. RANDHERA .. si ie aes .. 1822 


——— —-— —— — — Sections 95, 167—Suit for ojectment of tenant from 
yoar io yoar—Dismissed as the tenant held under lease—Suit in Cinl Court to set aside 
lease—Res Judicata. . 


Plaintiffs sued the defendant in the Revenue Court for ejectment on the 
ground that he was a non-occupuncy tenant from year to year. The defendant 
set up a lease which the plaintiffs said was given by their Karinda without any 
authority. The Revenue Court went into the question and held that the lease 
was given by the Karinda who had authority to do so and dismissed the suit., 
The plaintiffs brought this suit in the Givil Court for a declaration that the 
Jease wab hla ail aaa authority and did not bind them. Held that the 





—— 
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Agra Tenancy Act (II of rg0r)—{contd.) i ‘ Paar. 


Revenue Court in a case of ejeotment had jurisdiction to go into the question of 
validity or invalidity of the lease that the court must have regard to the sub- 
stance of the relief and not merely to the form of the suit and that the present 
suit was*not maintainable. 


e 
Bai Rrishn Chand v. Mahadeo Singh, [1961] A. W. N., 49, approved. 


Gomti Kunwar v. Gtdri, I. L. R., 26 All., 138, distinguished. . 
Ram SINGH v. Gmras SINGH ... as . er: vee 1252 
= =- Ha —— Seotion 97 (3)—Endorsement of document by Revenue 


Officer—Effeot of—Begisiration Act, section 47. 


An instrument endorsed by a Kanungo or Revenue Officer under section 97 
of the Agra Tenancy Act, is to be as valid in all respects as if it had been taken 
to the Registration office and registered under the Registration Act and takes 
effect fram the date on which it was executed. An occupancy tenant executed 

` a Bub-lease in favour of the defendant Khubi Ram but before it was registered 
another lease was executed by him ofa part of that property in favour of the 
plaintiff and registered on the same day. A few days later he bad the former 
lease endorsed by a Kanungo under the provisions of section 97 Agra Tenancy 
Act. Held that the first lease took priority over the second. 








BANWARI Lat v.' KHUBI RAM .. ee ae sè .. 1265 
— ——Sestion 158— Rent free grove—Suit, 

See Jurisdiction sii sá . ar i -. 449 
—— e —__-______-__Seetion 167 and Group A—Suit for arrears of rent 


by assignee—J urisdiction -Civil and Revenue Couris— Second Appeal, 


k A Civil Court has no ‘jurisdiction to entertain a suit tor arrears of rent 
assigned to the plaintiff by certain occupancy tenants to whom it is payable. 
Such a suit is purely and simply a suit to recover from the defendant a sum 
of money which is alleged to be due on account of the rent of his holding and ig 
a suit of the nature contemplated by Schedule IV of the Tenancy Act. Under 
section 167 of the Act only the Revenue Court can take cognizance of it. 

Such a suit not being cognisable by a Court of Small Causes section 102 of 
the Code of Civil Procedure does not bara second appeal. 

Antu Singh v. Ajudhia tahu, I. L. R., 9 All., 249 and Gaya Prasad vy, 

Chandrawati, I. L. R., 7 All, 256, not followed. 


KANHA! Ramu v, SUKHDEO Si a ae 3 we «OB 


———— ———— Section 167. 





See also section 95 supra, 





Section 177 (6 —Swit for ejectment in Revenue Court— 
Plaintiff denied that defendant entitled to possession as propristor— Question of 
° prpprictary litle—Appeal. 


The plaintiff sued to eject the defendant in a Revenue Court on the allega- 
tion that he (the plaintiff) was the occupancy tenant of the plot in question 
and the defendant was his sub-tenant. The defendant pleaded that he was in 
possession not n8 a sub-tenant of the plaintiff but was himself a proprietor 
and the plot was-his Khud kashi. , 


Held, that the plaintiff although not denying that the defendant was a 
co-sharer déhied that he was entitled to possession as proprietor and a question 
of proprietary title was in issue in the oase within the meaning of section 177 
(e) of the Agra Tenancy Aot (IL of 1901), and an appeal lay to the District 
Judge and not to the Commissioner. 


Dal Chand v. Shamla and Parma, [1965] 2A. L. J. R., 176, referred to ; Udit 
Tewari v. Bilhari Pande, [1918] I, L. R., 85 AH., 621, -(S. ©.) 11 A. L. J. R., 
512, over-ruled. a 
| BINDESRI PANDE v. GOKSEL F. B. è Ss ise’ te Hees 3 .. 251 
. à ° e 
: XN 
= e e. æ> 
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Agra Tenancy Act (II of 1901) —(contd.) PaGks 


—— — ——-~ -...-Seelion 177, Sch. Group B—Valuation of suti— 
Appeal—Suits Valuation Act (VIL of 1887), section 8—Landlord and tonani— Rent 
payable—Court Fees Act (VII of 1870) amended by Act VI of 1905, Section 7, Cl. 
XI (0c) —Value for the purpose of court-fee, . 





A suit bya landlord for recovery of immovable property from a tenant 
has to be valued at the rent payable for the year next before the date of 
presenting the plaint and the valuation for purposes of jurisdiction is the 
game ag for theepurpose of court-fee (Section 8, Suits Valuation Act). 


Where a landlord sued an ex-proprietary tenant for ejectment and valued 
the suit at Rs. 44, the rent payable for the year preceding the suit, held, that 
the suit was correctly valued and the valuation being less thon ks. 100 no 
appeal Jay from the order of the Assistant Collector. Ramraj Tewari vy. 


Girnandan Bhagat, I. L- R., 15 ALN., 63, Radha Prasad v. Pathan, IL L. B, 15 | 


All , 363, Duryao Singh v. Bharat Singh, 6 A L. J. R., 906, referred to. 

NANDAN SINGH v, DEBI DIN ... 25 ca eas fee 

m — — — ——Seelion 180—Question: of jurisdiction—Second Appeal 
` to District Judge. 

A second appeal lies ina suit of the kind mentioned in section 180 of the 
Tenancy Act to the District Judge, in which.a question of jurisdiction had 
been decided at any time. 

Unreported S. A. No. 518 of 1908, decided on 14th June, 1909 ; and un- 
reported 8. A. No. 78 of 1910, decided on 81st October, 1910, referred to. 

Krsuo Das v. MURAT PANDEY se is a oe 

2 —-Seclion 194—Lambardar—Rights of—Suit for eectment 
of tenant —Other co-sharers, not joined, 


A lambardarin alambardari village can maintain a suit for ejectment of 
a tenant without joining all the co-sharers as parties. 








It is extremely improbable that section 194 of the Tenancy Act was intend- 
ed to apply to the case of a lambardari village. Bishambar Nath v. Bhullo, 
I. L. B. 34 All, 98, referred to. 


Rights of lambardars in a lambardari village discussed, 


-+ Gonzar Manr v. Jar Ram F. B se es i g 
Bie aS ——Spotions 196.and 197—Landlord and tenant—Suit for 
ajectment—Jurigdiction— Defendant an agricultural tenant— Civil Court— Dental of 

tenancy. 

An agricultural lease can only be determined by the lessor taking proceed- 
ings under the Tenancy Act. A mere denial of his lessor’s title by the lessee 
does not determine the lease so a8 to make the lessee a trespasser. A Civil 
Court has no jurisdiction to eject an agricultural tenant a8 a trespasser. i 


The provision of section 196 of the Tenancy Act apply to sults in which an® 
appeat lies in any event to the District Judge or High Court whether they be 
instituted in the first instance in the Civil Court or the Revenue Court. Where 
a suit for ejectment of a tenant was filed in the Civil Court and dismissed by 
that court on the ground that it had no jurisdiction, held, that the provision of 
gestion 196 of the Agra Tenancy Act did not apply. 


Ram Charan Ram v. Sheoraj, [1906] 3 A. L, J. B, 226, follow8d. Badam 
Singh v, Sabia Kuar, [1905] 2 A. L. J. R., 119, doubted. s 


Brongu SAHU V. NANDBAM Das as Sea eo 
-_-———- ——Sch, II, Gr. d. . 
See section 167. s 


— eon, 1, Gr B. 
See section 177,,Supra, Z . 


p F 
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Agra Tenancy Act (II of 1g01)—(coneld, ) 





tenanoy — Zemindar, a defendani—Reolief, possession of tenancy—Jurisdiction, 


A suit by a tenant against the zemindar for possession of a fixed rate 


te 


1829 


PAGE, 


——— Group C, No. 82—8ut for possession of fized rate 


fenarcy ant mesne profits on the ground that he is the reversionary heir of the 
last tenant and is entitled to possession without being obstructed by the zemin- 


dar is a suit under Group C, No. 32, Schedule IV of the Tenancy Act, and is 
cognizable by the Revenue Court and must be brought within six years of 


dispossession. 


The test ig to ascertain what in substance and reality is the relief 


sought ; if that relief can be obtained on a properly worded plaint presented to 


a Revenue Court then the jurisdiction of the Civil Court is barred. 


BADRI KASAUDHAN v. SARJU MISER i isa bee one 
Agra and Oudh Municipalities Act. 


See Miftffcipalities Act. 
Agricultural lease—Hndorsement by Eeoenus Officer. 

See Agra Tenancy Act, section 97 (3) TA pa as 
Alfenation—Hindu widow by. 


See Hindu Law—Alienstion 
Alternate claims— Legality of. 


See Preemption .. 7 ae 
Alternate claims— Practice of. 
See Practice ae z ri u ae 


29 


Amendment -Pre-emption—Suit based on Mohammedan Law—Custom found io be in 


existence—Effect of— Whether amendment of plaint necessary. 


In a sult for pre-emption based on Mohammedan Law if the court finds 
thai a custom of pre-emption exists apart from the Mohammedan Law it 


-should decree the suit without amendment of the plaint, 


ABDUL HAMID 0, MASEETULLAH a ss a to" os 


966 


Amendment of plaint—Limitation—Rapiry of—Change of relief—Power of court to order 


amend ment—Inference draten— Laches— Want of consideration pleaded by defendant, 


Certain specified plots of land were mortgaged to the plaintiffs. There 


was a stipulation in the mortgage-deed that, if the mortgagees could not obtain 


possession of the plots, or if their possession was disturbed, they would be 


entitled to recover their money by sale of the mortgaged plota, or, by sale of 


the zamindari share to which these plots appertained or from the person and- 
ether property of the judgment-debtor. The suit was brought on the last day 
of lirflitation for sale of the specified plots. It appeared at a later stage that 
the plots in suit had changed hands in the meantime and for certain reasons 


could not be sold and the plaintiff applied for amendment of the plaint 


and asked for sale of the samindari share, The court below allowed the 


amendment.. 


Hold that tho cause of action for sale of the zamindari having become 


barred by limitation, the court had no power to allow amendment of the plaint 


by introducing a new cause of action. Mohammad Sadiq v. Abdul Afajid, 
8 A. L. J. R., 636, distinguished, 


Held further that when a plaintiff does not bring a suit upon his mortgage 


for so long a time as seventeen years the conrt is entitled to draw an infer- 
ence adverse to him either as to the passigg of consideration or as to 
payment of interest. Behari v. Ram Chandra, 8 A. L. J. R., 3868, 


referred to. a 
BALKARAN UPADHYA v. GAYADIN KALWeR a e... dak 
XII 170 B AS 
‘ e . A 
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Appoal—dpplication asking a Munsif to take criminal action himself against a Paar 
person—Sanction to prosecute—Appeal to the District Judy e—Jurisdiotion. 
Where an spplication was made to a Munsif asking him to take action 
himself against a certain party and to send him to a Criminal Court to be 
tried there for various offences, without asking the court for sanctior to prose- 
oute those persons dhd the Munsif declined to take any action, held, that no 
appeal lay to the District Judge against the order of the Munsif. 


BHAGIRATHI Vv BURAJ MAL oa ee ae is .. 684 

——— Insolvengy proceedings ~Order passed by Additional Judge. 
- . Bee Provincial Insolvency Act, section 46 (1) a is .. 1105 

—— Interference with discretion—court-fee—Time extended. 

See Court Fees ac as e.. R aa , oe 709 
————_Preliminary decree, subject matier of—Final deoree—No appeal 

See Civil Procedure Code, section2(2) .. sà ae .. 876 
———- Order directing abatement. R 

See Civil Procedure Code, section 2 ne ee va e 1113 
~———— Order extending time for payment of deoree. , 

Bee Civil Procedure Code, section 48.  .. ‘vs we oa 12 
———— Order setting aside decree. k 

See Civil Procedure Code, Order 9, Rule 18 i s . 38 
——— Privy Counoil-—-Order in Rule 5—Appeal. 

See Limitation Act, article 179.. oH ate ne .. 696 
———— Question of proprietary title, co 

See Agra Tenanoy Act, section 177 (e) .. J se .. 25) 
———— Suit for arrears of rent— Civil Court, 

See Agra Tenancy Act, section 167. ate Bee se oo? 98 


Arbitration— Arbitrator a tiness—pari avard bad. 
See Civil Procedure Code, Sch II, p. 15, 20. 


° ———~—~——Setting aside in revision. 
Bee Civil Procedure Code, section 115 aoe ie ie .. 629 
Bandhus—Vhether Father’s father’s son’s son’s daughter's son. 
See Hindu Law —Inheritence we as T .. 1281 


= Bankruptcy—Acet of. 


Bee Provincial Insolvency Act, section 5 .. a ae ee 355 
Benamidar—Suit against— Whether decree res judicata against real owner. 

Bee Res judicata vee ced a ia vee 701 
Bengal Regulation I of 1825— Abatement of rent. 

See Landlord and Tenant.. ise a ie ou 243 
Bengal Tenancy Act, sections 56, 165—Charge created by. 

See Landlord and Tenant... a . es $538 
Benga] Patni Talook Regulation— Section 18—Deposit, 

See Landlord and Terant.. or es oo 658 
Birt Jijmani—Sweepers—Jarobkashi—Birt J ijmani, a toell-known form "of tenure— 

How proved. 


h The plaintiffs sued the defendants for ownership and posession of birt 


jijmani to perform the services of sweepers in a particular locality. The 
defendants pleaded that they themselves were biri-dars and had been perform- 
ing the services of jarobkashi for more than sixty years, 


Heid, that fijmani birts are a well-known form of tenure in this country, 
Badri v. Mulloo, (1905) 8 O C., 339, referred to ° 


Held further, that where a claim to birt jijmani is put forward the plaintiff 
must prove efther a grant or else some custom or such long-continued posses- 
sion aB raises the presumption of a lost grant. 


“Ramasawmy Aiyar v. Venkata Achari, [1868] 9 M. I. A., 844, referred to, .;, 
KHUSHYA 9, MANGAIA E sy yy 267 
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Bundelkhand Land Alienation Act (TI of 1903), seotion 9—Suit for foreolestre—Defen- PAGE, 
dant’s plea that they are members of agriouliural tribe—Reference to Collector — 
Collector's finding that defendant not member of agriculiural tribe—Case returned to 
Orol Court—Power of that court. 


Wherein a suit for foreclosure on a mortgage the defendants pleaded 
that they were members of an agricultural tribe andthe court after passing 
the preliminary decree and on an application for a decree absolute referred 
the case to the Collector under section 9 (8) of the Bundelkhand Land 
Alienation Act and the Collector dealt with the case of one set of defendants 
and returned the case of the other gets of defendants to the Civil Court as 
he was of opinion that they were not members of an agricultural tribe, 
Held, that the Civil Court had no option but to continue the proceedings 
before it independently of the provisions of the Bundelkhand Land Aliena- 
tion Act and to pass a decree absolute, 


GopinD Bao v. KAMTA PRASAD oe ee u . 508 
Burden of pf®ef—Adniission as io payment of consideration in a morigage decd— 
Evidence against morigagor and persons claiming under him. 


Where a mortgage deed is proved to have been executed and the docu- 
ment contains an acknowledgment of the receipt of the consideration, this 
is a strong prima facie evidence that the consideration had been actually 
received and is evidence not only against the mortgagors but also against 

_ persons claiming under them. The mere fact that the court was not satisfied 
with the evidence which the plaintiff adduced in addition to the acknowledg- 
ment would not absolve the defendant from producing evidence that notwith- 
standing the acknowledgment in the body of the deed there was no consider- 


ation in tact, 


BABBU v. BITA RAM o ae we oe she .. 806 
—*-—-—— Divorce. 

See Mohammedan Law—Divorce a8 ais a .. 707 
— —— . — Family setilement, knowledge of. 

Sev Transfer of Property Act, section 58 ... > .. 1098 ° 





——Gifi by—Independent aduce —Validity—Undue infiuenoo—Fiduci- 
ary relationship—Her position. 


Where a deed of gift ia executed by a pardanashin lady the burden of 
« proof shall rest, not with those who attack, but with those who found upon 
the deed, and the proof must go so far as to show affirmatively and con- 
clusively that the deed was not only executed by, but waa explained to, and 
was really understood by the lady, and it must also be established that the 
deed was not signed under duress, but arose from the free and independent 
will of the lady. Sajjad Husain v. Wasir Ali Khan, [1912] L. Rọ, 39 L A, 
156, re-affirmed. 

° he requirements of law as to proof and validity of a deed of gift exeouted 
by a pardanashin lady is for her protection, and not for creating a legal dis- 
ability in her. ° 

Where a pardanashin lady executed a deed in favour of her Mukhiar’s son, 
held, that in the absence of affirmative proof of any undue influence in order 
to get reiief it must be shown that the facts of the case fall under the prin- 
ciple which applies to every case where influence is acquired and abused and ° 
confidence reposed and betrayed; and that no such abuse or betrayal had 
oceurred and* the gift must, therefore, be upheld. Smith v. Kay,7 H. L., Cases, 
750, followed. 

There is no rule of law that a deed of gift executed by a pardanashin lady 
cannot stand unless it is proved that the lady had Independent advice. The 
pessession of independent advice, or the absence of it, is a fact to be taken 
nto consideration and well weighed on a seview of the whole oireumetances 
relevant to the issue whether the grantor thoroughly comprehended, and deli- 
berately of her own free will carried out the transaction. Mahomed Baksh Ehan 
v. Hosseini Bibi, L. R., 15 1, A., 81, referred to. A : 


Kaui BakHsH SINGH v, Ram Gorau Bman P.O, "ae Ais * w 1485 
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Burden of Proof—(concld, ) 5 PAGE 
—— Legal necessity—Hvidence— Recital in morigages or deed of sale, 


The onus of supporting a sale from a Hindu widow by showing that it was for 
legal necessity is on the purchaser, and that onus is not discharged by simply 
relying ón the recital® in the sale-deed. 





Recitals in mortgages or deeds of sale with regard to the existence of legal 
necessity for the alienation made by a Hindu widow are not evidence by them- 
selves of the fact. To substantiate the allegation of the existence of legal 
necessity there must be some evidence Miundo. ‘ 


BIRI LAL v. INDA Kunwar P. C... oe ese is .. 495 
e 


~—- Mortgage— Plaintif to prove a subsisting title. 
See Practice or ka sao È is + 60 . 169 
Redemption stuii—Subsisting mortgage—Onus on plaintif. 


In a guit for redemption it is for the plaintiff to prove that he has a 
subsisting title and right to,redeem. Wherea suit was brought for redemp- 
tion of a mortgage found to be in existence almost 60 years before the 
institution of the suit and the defendant pleaded limitation, held, that it 
was not for him to prove that the mortgage was rcally anterior in date to 
the year in which it was found to bein existence. Sheo Prasad v. Lalit Kuer, ~ 
[1896] I. L. R., 18 All., 403, Lalla Debi Prasad v. Behareelal, 3 N, W. P. H. C. 

R., 88, Bala v. Shiva, [1902} I. L. R., 27 Bom., 271, referred to. 


FRANK Hayv. RAFIUDDIN .. ie ed ae Re 769 
~ ————— Suit for possession—Nazul land—Seecretary of State for India in 
Council. e 


The Secretary of State for India in Council claimed possession of a plot 
of land as a part of what is known is the Nagul land of which he was the 
proprietor and proved that the land was part of the Nasul land. Held, that 
it was sufficient for the Secretary of State for India in Council to show that 
the plot of land claimed was part of the Nasut land and it was not necessary— 
for him to prove possession over that particular plot. Jafar Husain v. 
Mashuq Ali, I. L. R.. 14 All., 198, referred to. 














INAIT HUSAIN v. THE SEORETARY OF STATE Bi as eo 894 
Caste —Exelusion from. 
i See Defamation i to sie ‘ee ee .. 662 
Cause of action— Becoming barred —Amendment. 

See Amendment a os or T Ae .. 635 

- False allegation. 

Bee Civil Procedure Code, sectlon 20 (e) .. or te -a 958 
-—— Iniroduction of new—dmendment. 

See Civil Procedure Code, O. 6,r.17 z zy 883 


——— — —Neoessary facts not mentioned in the plains - Replication filed — Code of 
Civil Procedure (Act P of 1908), order 7, rules 5 and 11. 


The plaintiff sued the B. B. & C. I. Railway Co., at Agra for com pensation 
for the shortage of goods consigned to them from a station on the B, N, W. 
Railway, to Agra Fort. The plaint, however, did not mention that the Agra 
Fort Railway station was under the administration of the B, B. & C. I. Railway 
Co., but it contained an allegation to the effect that the above Company 
was bound to deliver the full quantity of goods conBigned to the plaintiffs. 
The defendant Company pleaded that the plaint did not disclose a oruse of 
action against jt inasmuch as it didnot contain an explicit averment that the 
loss, injury or destruction of a portion of the consignment had occurred while 
it wagin transit on the defendant’s railway. It further pleaded that the B. N. 
W. Railway Oompany not having been impleaded the suit was bad in law. 
The plaintiffs, thereupon, fed a replication alleging that the defendant Com- 


£ . 
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“Cause of action—(concld.) 


pany, had accepted liability for loss and the conduct of the Company showed 
that the loss, injury or destruction had taken place on their line. 


Hela that the plaint and the replication taken together disclosed a cause 
of action against the defendant Company and the necessary issue had heen 
fairly raised and ought to have been tried out and the plaint ought not to 
have been rejected. 


MAEHAN La v. THE BONBAY, BARODA AND CENTRAL INDIA RAILWAY Site 
-~—— Revenue Court’s refusal to cori eoi paper. o> 4 
See Limitation Act, art. 120... = Ne aie oe 
—— —— - —-— Second smt on promissory note. 
See Civil Procedure Code, O. 2, r. 2 oa Ses ae és 
— —~—Surnval of—Pre-emption suit. 
See Preemption «. ik i oe oe is 
Certified purésaser—Defence available to 1 epresentatives. 
See Civil Procedure Code, section 60 aad ee m ae 


Charge—Aquilable assignment— Deposit in one Bank~ Receipt not *lransferable— Money 
borrowed from another Bank on its security— Charge acknowledged by the first Bank. 


An agreement between a debtor and a creditor that a debt shall be paid 
out of a specific fund coming to the debtor is a good equitable assignment. 


One M deposited m oney in Bank K for three yeors. He bcrrowed money 
from Bank @ on secnrity of the fixed deposit receipt and assigned it over 
to G. GŒ informed K of the transaction and obtained their consent for the 
transfer. Held that there was an effective transfer of the debt in favour 
of G whfhad a charge on the money. Wiliam Brandt v. Duniop Rubber Co., 
{1905} A. C., 464, referred to. Agha Mohammad v. Koolsum Bibi, L L. R., 
25 Cal., 9, distinguished. 


GUR PRASAD v. THR GORAKHPUR BANK .. a es DF aoe 
Co-accused — Evidence of. 
See Code of Criminal Procedure, ection 117 see i 


Code of Civil Procedure (Act XIV of 1882), Chapier XXII, seo. 375 (4)— Withdrawal of 
application for execution, wth permission to bring fresh application—Not allowed. 


The provisions of Chapter XXII of the Code of Civil Procedure (Act XIV 
of 1882), which allowed withdrawal of a suit with permission to bring a fresh 
suit, did not apply to any application subsequent to the deoree and did not 
permit the withdrawal of an application for execution with permission to 
make a fresh application. 


MATAPALAT v. BENI MaDHO sea ona F ae 


—_———(Act V of 1908), section €—Decree—Order directing abatement 
of suit ~Appeal—Oourt of first appeal entertaining an appeal in non-appealable case— 
Practioce—Second appeal. 

An order directing the abatement of suit is not a decree within the mean- 
ing of that term as defined in the Code of Civi] Procedure and no appeal lies 
against such an order declaring a suit to have abated. Hamida Bibi v, 4b Husgin 
Khan, I. L. B, 17 Al., 172, followed. 

Where n conrt of first appeal entertains an appealin a case in whieh no 
appeal lies the court in second appeal can interfere with the order passed by 
such court. Jwala Prasad v. Salig Ram, I. L. R., 18 All., 575, followed. 

Waava® Husain o. RAMLAL + s T Ae fi 
—— sections ! (£), 96, 97—Partition—Preliminary'decree— 
Aopeal— Final decree—No appeal against it—No bar to the heartng of agpeal against 
preiminory decree. 


*In a partition suit a preliminary decree was made and on appeal was pre- 
ferred against it, Pending the decision of that appeal a final decree was also 
passed. No appeal, however, was preferred ggainst the final decree. 


Held that the fact that there was no appeal against the final decree was no 
bar,to the hearing of the appeal against the preliminary decree, we 

Held mso that when the preliminaryedecree was set asidg on appeal the 
final decree which was based upon it fell to the ground, e.g 
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Mohammad Akhiar Husain Rhan v. Tasuddug Husuin, I. L. R., 34 All., 493, 
Lakshmi v. Maru Debi, I. L. R., 37 Mad., 29, and Abdul Jalil v. Amar Chand 
Pal, 18 O. L. J., 228, referred to. Kuriya Mal v. Bishambhay Das, I. D. R., 
32 Al., 225, and Khiroda Moyidasi v. Adhar Chandra Ghose, 18 C. L. °J., 321, 
not followed. 


KANHAIYA LAL » TIRBEN] SAHAI F, B. te te eee ws 876 


—_—_ oo oo Beotions 11, 18—Ros judicata —Competent court 
—Deorce passed by Bareilly Court—Second surt at Ranpur—Rampur Court no juris- 
diction over Bareilly properiy—Foreign judgmeni— Injunction. 


The plaintiffs brought a suit at Bareilly for declaration of their right in 
respect of certain property situate at Bareilly. The defendants had 
brought a suit against the plaintiffs at Rampur in respect of the property in 
Rampur only. The plaintiffs obtained a decree at Bareilly and then brought 
the present suit for declaration that the decree passed by the Sukasdinate 
Judge of Bareilly operated ss res juckoata in the Rampur suit and for an injuno- 
tion restraining the defendants from oarrying on that guit. 


Held that the decision of the Bareilly Court in the former sult did not 
and could not operate as res judicaia in the suit pending in the court of the 
Native State of Rampur. 


The word ‘judgment’ in section 13 of the Code of Civil Procedure is evidently 
used in the sense in which the word ‘ judgment ’ is used in England. 

MAQBUL Fatina v. AMIR Husain KHAN si wes .. 1074 

- —— ———————— Sections 11 and £4, cl. (4)—Competentcourt— 
Small Cause Court suit transferred to Munsif’s Court and tried along tetth cross suit 
Hed before Munsiff. 

A suit was inatituted against the plaintiff by the defendant in the Court ° 
of Smali Causes. The present suit was inscituted by the plaintiff in the 
Maunsif’s Court, The defendant’s suit was transferred to the Munsif’s file 
acd tried along with this suit. The Munsif decreed the suit of the defendant 

* and dismissed the plaintiff’s suif. There was no appeal against the deeree in 
the defendant’s suit but there was an appeal against the decree in the other 
suit. Held that the Small Cause Court suit retained its character as such 
even after the transfer to the Munsif’s Court and the decree passed in that snit 
could not operate as res judicaia in the other suit which the Small Cause Court 
had no jurisdiction to entertain. 


DULARE LAL v. HAZARI LAL .. m wee i .. 853 
—————— ——Seotion 11, O. 21.7, 11—Res Judicata—Egecu 


tion of decree. 








—— — 


Where a peraon applied for execution of a decreo as an assignee of the 
decree by.operation of law and a notice was issnod to the judgment-debtor 
under Order 21, rule 11. and the judgment-debtor took no objection and 
execution was ordered, keld that in a subsequent application by the same 
persog to execute the decree, the judgment-debtor was debarred from disputing 
the title of that person to execute the decree. 


Behari Lal v. Majid Ali, I. L. R., 24 All, 138; Sheoraj Singh v. Kameshar 
Nath, 1. L. R. 24 All., 282; Dhonkal Singh v. Phakkar Singh, I. L. R., 15 All., 84, 
eeferred to, ú 


OMAN PRASAD v, DURLAB SHANKAR a ss parce « 206 


TT PER = —= = —— — ——=— Seton 11—Res jadioata —Suit dismissed tor 
default. 


A judgment dismissing a suit for profits for default of appearance whiche 
does not decide auy question directly and substantially raised between the 
-parties cannot gperate as res judicgiain a Subsequent suit between the same 
parties. Badam v. Nathu Singh, 1. L. R., 25 All., 194 ; Sitara Begam v. Tulshi 
Singh, Je L. R., 28 All, 462 ; Fenkaia Chaliam v. Mahalakshmamma, L L. R.. 
10 Mad , 272, distinguished, f 


,  Laops NARAIN SINGH 6. DHONDU SINGE i Deia ... . 9IL 
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——— oe - —— M Section 11--Dismissal of suiit for defanti—Subsequent 


suit on different oause of action—Res judicata. 


The present suit was by a co-sharer against another for arrears of rent. 
The defenfe was that the land was held by the defendant as sir and not as a 
tenanoy. Ina previous suit between the same parties, fdr arrears of rent 
with respect to the same land but for a different period of time the same 
defence was set up a8 in the present case. That case, however, was dismissed 
as the plaintiff did not appear on the day of the hearing. The defendants 
in the present case contended that the dismissal of the former suit operated 
as res judicata. Held, that the dismissal of the former suit for default of 
appearance on the part of the plaintiff could not be regarded as involving a 
finding in favour of the defendant on the question of facts raised by him 
and could not operate as res iudicata ; nor could it prevent the plaintiff from 
maintaining the present suit for arrears of rent for a period subsequent to the 
former suit and based on a different cause of action. Ohana Koer v. Partab Singh, 
LL. R, Cal., 98 (P. C.), followed. 


BINDRABAN 0. MOTI .. or = oe a . 58 
————— — —— Section 11, Espn. IV—HMighi and ought—plaini ir 
former suit claimed no relief against ceriain properties—Delendant interested in those 
properties did not appear —Subsequently plaint allowed to be amended so as lo include 
those properties—No notice of amendment given to that defendant. 


Plaintiffs sued to enforce an annual charge against several persons and 
several properties, ‘I'wo properties, K and (+, which were owned by one of 
the defegdants, A. H., were not jr eladed inthe suit. A. H. was served with 
notice of the suit but he did not appear. Ata late stage of the guit plaintiffs 
applied for amendment of the plaiut so as to include K and G in their claim. 

elhis was allowed, but no notice thereof was given to A.H. <A decree under 
section 88 of the Transfer of Property Act was passed as against the properties 
jneluding K and @. Before the final decree under section 89 was passed, A. H, 
received notice of the preliminary decree under section 88. He raised no 
objection to the passing of the final decree. Ina subsequent suit to enforce . 
the charge, for certain other years, A. H. raised the plea that K and G were 
not liable under the charge at all. Held, that he was not entitled to raise this 
plea as it was barred by the rule of Res judicata. 


MUHAMMAD ABDUL HAMID v. HEDAYET-UN-NI8SSA BIBI a .. 75) 
— — — ———Sootion 11—Res judicata—Same titlo—Provious suit 


by two persons in respect of public right —Subsequent sust by nine persons, barred, 


Two persons representing themselves as members of the Mohammedan 
community brought a suit for declaration that certain property was wagf pro- 
perty and that one of them was the Mutawalli, The suit failed. In a subse- 
quent suit by certain other Mobhammedans for a declaration that a part of the 
same property was wagf, held that where persons litigate bona fide in respect 
of a public right claimed in common for themselves and others, other members 

e of the community interested in claiming that public right must be deemed 
to be persons claiming under them and any subsequent suit in respect of that 
public right is barred by the principle of res judicata. °. 











MUHAMMAD AMIR v. BUMIRTA KUAR . e ab .. 648 
—_—_—— ———-————Seclion £0 (c)—Suit in Mainpuri to set aside decree 
haudulently obtained in Caloutta—Decres obtained on the fraudulent and false allega- 
tion that notige served— Cause of action— Jurisdiction. ° 


A suit was brought in Mainpuri for setting aside, on the ground of fraud, 

a decree obtained in Calcutta and for an injunction against that dvcree being 
put into execution. It appeared that none of defendants in the present suit 
resided or carried on business or personally worked for gain in Mainpuri but it 
was alleged that tho decree in Calcutta was made against the present 
plaintiffs on the false and fraudulent allegation that he had been served with 
a notice of the Caloutta anit. Held that theefraud complained ef having been 
tactised in Oaleutta, the cause of action arose there and the Mainpuri courts 


ad no jurisdiction to entertain the present suits. o. 
* “A plaintiff's cause bf action cgnsists of every fact which it would be 
s 2 . 
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necessary for the plaintiff to prove, If traversed, in order to support his right 
to the judgment of the court.” Read v. Brown, [1888] 22 Q. B D., 128; 
Banke Beharilal v. Pokhe Ram, [1903] L L. R., 25 All, 48, distinguished. 
Umrao Singh v. Hardeo, [1907] I. L. R, 29 4l » 418, referred to, 


Dav DIAL v. MUNNA Lab es a aa = 
> Section 28—Jurisdiotion denied— Application for deler- 
mining jurisdiction —Not enterlainable, 


In an application made to determine whether a suit was entertainable by 
the Civil Court at Benares or at Bhagalpur within the jurisdiction of the 
Calcutta High Court the applicant stated that he had taken objection that the 
Benares court had no jurisdiction. Held that the objeation having been taken 
to the jurisdiction of one court the application could not be entertained. 


PURNA CHANDRA MUKERJI v. DHONE Kristo Biswas toe rr 
~~ ——-—-——-—- Section 84—Practtoe—Case remanded by Hig Court 
to District Judge—Disirici Judge's power to transfer the case to Subordinate Judge, 


A case which had been decided by the District Judge of Jaunpur was 
remanded by the High Court to his file for disposal. On the receipt of the 
record from the High Oourt the District Judge made an order transferring the 
case to the court of Subordinate Judge of Jaunpur far disposal. Immediately 
after this order the District Judge of Jaunpur ceased to exist and Jaunpur 
became part of the Benares district and Mr. Mehta way appointed Sessions 
and Subordinate Judge of Jaunpur and he decided the case. 


Held, that the District Judge to whom the case was remanded for disposal 

had power to transfer the case to the court of Subordinate Judge under #8tion 

24 of the Code of Civil Procedure and Mr. Mehta was competent to dispose of 

the case. Sitaram v. Nanni Dulaiya, [1899] I. L R., 21 All, 230, Ram Charittar 

Roy v. Bethaia Roy, [1906] 10 C. W.N, 902, Sukharam v. Gangaram, [1889] I. 

L. R., 13 Bom., 654, Amir Begam v. Prahlad Das, [1902] I. L. R., 24 AN , 804, 

Nandan Prasad v. WV. O. Kenny, [1902] I. L R., 24 AIL, 356, Lahore Bank Ld. v. 

Lakhi Ram, [1918] P. R., 392, Praiap Chandra Ray v. Judhisther Das, 19C. L. 

e J., 408, Singamusette Venkatiah v. Bopalla Ohiranna, [1914] M. W. N., 817 and 
Gurdeo Singh v. Chandrikah Singh, [1907] I. L. R., 86 Cal., 193, referred to, 
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PANDOHI v. SHEO BHAROSE .. a .., 1094 


a a Section £4 (4) —Transfer, effect of. 
-> 


See section 11 Civil Procedure Code 





Bee Civil Procedure Code, order 34, roles 2, 4 x ot J 

Soe wn a ~ ——— Section 47 (Old Civil Procedure Code, Section £44) — 
Suit lo set aside decree—Fraud, 

Seution 244 of the Code of Qivil Procedure (Act XIV of 1882) does not 


apply to a suit brought to set aside a decree and the order of sala made in 
execution thereof on the ground that thoy had been obtained by fraud. e 


JALANDHAR v. JHARULA Das P.C. on ses 5 1176 





~ Section 47—Suil for possession of house against 
trespasser—Decree on compromise in. which defendant admitted piaintf’s right on 
condition of his allowing him to remain in Possession as tenant—Effoct vf—Dispos- 
éession of tenant ~Suié for. à 
Plaintiff instituted n suit for possession of a house against the defen- 
dants whom he alleged to be trespassers, ‘the suit was compromised, the 
- defendants admitting the plaintiff’s right on condition of their being allowed 
to remain in possession as tenants on payment of rent, The defendants 
Were to vacate whenever asked to do so. Held that the relation of land-« 
lord and tenant between the parties commenced from the date of the decree 
which so far as if was capable of execution was practically executed on the 
arising of that relation and that a fresh suit was to be brought if it was 
desired to dispossess the defendants, ; 


MOHAMMAD NasIR-UD-DIN v. BHAGWANA via sis ee å öss 


` 
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- Section 47, Order £1, Rule 86—Morigage with 
possession— Mortgages also co-sharer—Sale of equity of redemption-- Suit for pre- 
emption— Maney deposited by pre-emptor and removed by vendee—Pre-empior full 
owner by operation of law—Eaecution of deores unnecessary, 7 


A property mortgaged with possession was sold off by the mortgagor. 
The mortgagee, who was in possession and was also a co-sharer, brought a 
suit for pre-emption without asking for possession, obtained a decree and 
deposited the money in court which was removed by the vendee. The decree 
was never executed. The plaintif’s title having been denied by the defer dant 
the present suit for declaration of right was brought Held that the plaintiff 
being himself in possession gua mortgagee it was not necessary for him to 
seek auy further relief in execution of pre-emption decree under Order 21, rule 
86, Civii Procedure Code, and the suit was not barred by section 47 of the Code 
of Civil Procedure. 

Held, Mo, that when the plaintiff satisfied the condition laid down in the 
pre-emption decree by depositing the amount of the sale price in court and 
the defendant removed that amount, no title whatever remained in the 
defendant and the plaintiff by operation of law became full owner of the 
property. 

Ara Ram PANDE v, MADHO PANDE a ee es nes 


—— —————— ——_—- Section 48—Decree for possession on condition of 


paying an amouni of money—Eaxtension of time for payment—Objections of judgment- 
debtor disallowed—Appeal. 
A dogwe was passed for possession of certain property on condition of the 


decree-holder paying a’ certain amount up to a certain time. The money 
was paid beyond the time prescribed and the decree-holder prayed for posses- 


521 


sipn of property. Judgment-debtors objected on the ground that the money’ 


was paid beyond time but the court below overruled their objection and allowed 
execution to proceed. Heid that the order disallowing the objection was an 
order relating to the execution of the decree within the meaning of sestion 48 
of the Code of Civil Procedure and an appeal lay against that order. Suranjan 
Singh v. Rambahal Lal, 11 A. L. J. R , 956, distinguished. 


KAURI Upapuia v, DWARKA SINGH es sis ah oe 


————Section 60—Sale when Act of 1859 in force—Suit 
governed by later Code—Defenoe available to representatives of certified purchaser. 


Under an auction sale held at a time when the Civil Procedure Code of 1859 
was in force certain property was purchased by the plaintiff’s ancestor in the 
name of the defendant’s ancestor. A dispute arose between the parties “as to 
ownership of the land when Act of 1908 had come in force Held that the suit 
would be governed by the provisions of the later Code. 





12 


Held, also that the defence provided by section 66 of the Civil Procedure 


Code is open both to the certified purchaser and his representatives. J. L., R., 
°81 Bom., 61, followed. 


Gaya PRASAD v. LARETI KUAR . . . r 


n —— ——Seotion 60 (g)—Politioal pension—Properiy grant- 


od by Government for polsticat consideration —Sanad—Interpretation of - Opinion of 
the Kevenue Officers as to the terms of the grant— Pensions Act (XXIL of 1871), 
section 11—Evidence. 

A grant of land by Government for political considerations, to the grantee 
for life and ga af absolute estate to his_descondants is nota political pension 
within the meaning of section 60 (g) of -the- Code of Civil Procedure, and the 


1145 


- land so granted is not exempt from attachment and sale in execution of a decree. - 


= 


2 | Kanz Farota BEGAM v, BAKINA BIBI s» 6 
e 


Whe right of the parties to whom a grant of land has been made by the 
Government must be determined by reference to the original sanad by which 
the grant was made and the opinion expressed upon that sanad by Revenue 
Officers is irrelevent in construing that sanad. * 

feokmi Narain v. Makund Singh, I. L. B, 26 Al, 617 ; and dmna Bibèy. 

_Najm-un-nissa, I. L. R., 81 All., z832 (S. 0. &A. L. J. R., 519), followed. 
xII I7I R 
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Code of Civil Procedure}(Act V of 1908)—(oonid.) l Paar, 
_ — —— ~—Seelion 100—Question of damages. 

Bee O. 1, r. i10 Civil Procedure Code A nA we 1270 


we 
—_——-w-~——-—SKeetion 100—Order 41, rule 10 (8)—High Court's 
Power to order a party to furnish security for cosis— Dismissal of appeal, effect of— 
Appeal lo Bis Majesty in Council—Substantial question of law. 


Where the High Court can order an applicant for leave tọ appeal to Privy 
Council to furnish security for costs it has no option but to reject the appeal 
when thè order for security is not complied with, and the order of the High 
Court dismissing the appeal is not a fit one for appeal to His Majesty in Council 


as the matter does not involve a substantial guestion of law. 
MOHAMMAD ABDUL GHAFUB KHAN v. SEORETARY OF STATE FOR INDIA .. 461 


Seaton 100—Second appeal—Gauchar lang (pastur- 
age)—Grant by Government, whether inconsistent with the general wish nd wel- 
being of the village communiiy—Question of fact. : 


Where the main question in a orse was whether or not the grant of certain 
gauchar land (pasturage) in a village in Kumaon by the Government was 
Inconsistent with the general wishes and well-being of the village community 
and..the Deputy Commissioner (on appeal from a decree of the Assistant 
Collector) was of opinion that the grant was inconsistent with the general 
wishes and well-being of the community, held, that the question decided on 
appeal by the lst appellate court was one of fact and the Commissioner could 
not upset that finding in second appeal. 


GITARAM v. KIRPA RAM ji ea ade ead 378 











—Sections 106 and 107, Order 48, rule (a)—Order 
of appellate court returning plaint for presentation to proper court, appealable—Suiise 
Valuation Act (V1I of 1887). section 11— Error in valuation of suit— Disposal of suit 
on the merits not prejudicially offected— Duty of appellate court. 


An appeal will lie from an order of the appellate court returning a plaint 
- for presentation to the proper court. Where an appellate court finds that the 
suit by reason of its heing under-valued was not triable by the court of first 
instance in which it was filed, it ought at once to consider if the under-valuation 
has prejudicially affected the disposal of the snit ; if it has not so affected and 
the materials necessary for the disposal of the case are on the record the duty 
of that court is to decice the appeal as if there was no defect of jurisdiction in 
the court of first instance, ; 


Wahid-tl-lah v. Kanhayalal, [1902] I. L. R., 25 Al., 174, approved of and 
followed. 


DALIP BINGH v. KUNDAN SINGH, < . a 21 


——— — —— —-Bestion 115, Order 23, rulo 1— Withdrawal of suit with 
permission to bring a fresh one—Omission to include all inconsistent causes of action— 
Revision— Power of High Court. e 


i e 

The plaintiff sued the defendant for certain property on the allegation that 

he was the adopted son of the last owner. The defendant denied the adoption. 

The plaintiff applied for withdrawal of the suit with permission to bring a fresh 

one on the ground that the denial of adoption by the defendant made it neces- 

sary for him to allege all the grounds (a will executed in favour of the plaintiff 

e being one of them) upon which he was entitled to sue. The lower court 

granted his application. Held that the order could be rev$ed by the 
High Court. . 


Heid further that the omission by the plaintiff to include in his plaint all 
his causes of action, which are inconsistent with each other, cannot be said 
to constitute a formal defect in the plaint and is not a sufficient ground o 
allow him to withdraw his suit with permission to bring a fresh one, 


Held also that the dismissal ofa suit for recovery of property on the basis 
of an adoption is no bar to a second suit brought for the same property on the 
basigeof a will made in the plaintiff’s favour. 


Subrahmaniam Chetti vy. Anthinarayagan, [1897] 7 M, L. J., 288, referred to. 
» . «MAnpHarte, Sumer ĜHAND -.. 38 or Mate we 441 
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—_— oS = - — Selion 115—Revision—Order of adjournment on pay- 
ment of cosis— Interlocuiory order—Mettsion, 


An order to adjourn a case conditional on payment of costs thereof is 
merely an interlocutory order and is not one of those revisions the revision of 
which is contemplated under section 115 of the Oode of Civil Procedure. 


Mor CHAND v. Juaar LAL ài ae a wa we 


—————_————— Section 116—Rerision—Remedy by regular suit open 
to parties—Ordinary practice of the High Court—Special circumstances when 
revision allowed. ° 

Ordinarily it is contrary tothe practice of the High Court to entertain 
an application for revision when a remedy by way of a regular suit is open 
to the applicant but each case nast be judged upon its peculiar cireum- 
stances 


An application by an auction purchaser for possession of the property 
purchased@was disallowed by the court on objection being taken. For the 
second time, but without mentioning the first application, the purchaser 
again applied for possession and the court put him into formal possession. 
The person dispossessed applied under Order 21, rule 106, of the Code of Civil 
Procedure, but without going into the merits of the case the court rejected 
his application summarily. Held that the matter having been once considered 
on the merits and decided in favour of the applicant, the court was not justi- 
fled in disposing of it summarily and it was, therefore, a fit and proper case 
for interference in revision. 

Rak NARAIN v. MUBAMMAD SHAH zs me a “0 

ee Betion 116, Sch. II, para. 15—Inherent jurisdiction 
wrongly exercised—Interferenoe in yevision—Arbiiration proceedings— Setting aside of 
reference during pendency of proceedings. o 

The intention of the seeond Schedule to the Code of Civil Procedure is 
that when once a reference to arbitration has been made under the orders 
of the court that reference should only be superseded for one of the reasons 
given in the Schedule itself and that allegations of oorruption against 
the arbitrator should be dealt with under para. 15, after the award has 
been received. 





It is unsound on general principles to invoke the inherent jurisdiction 
of a Civil Court in a matter for which provision is made in the Code itself. 
A court has no inherent jurisdiction under section 151 of the Code to supersede 
an arbitration ~rocveding during its pendency and the High Court cen 
interfere in revis m when the inherent jurisdiction of a court is exercised 
wrongly and with material irrrgularity. Bombay Fire Insuranee Co. v. Ahmad- 
bhoy, I. L. R., 34 Bom., 1, not followed. 


CHATTER BHUJ v. RAGHUBAR DAYAL as Se 


—— Section 158— Error, in ihe relief claimed, due ip an 
accidental slip— Record to be amended, 


e Where a reversioner sued for possession of a two anna share, described 
the froperty in the plaint as a two anna share, paid court-fee thereon 
and both the parties during the trial of the suit knew that the disputé 
between them was with regardto a two anna share, but by a clerical 
mistake in the end of the plaint relief was claimed with respect to a two 
pie share and the decree consequently awarded to the plaintiff only a two 
pie share ; held, on an application by the plaintiff, decree-holder, that there 
was a clerical grror in the plaint whieh was due to an accidental slip and the 
court had power to gmend the whole record beginning with the plaint down 
to the decree. e 


SHEO BALAK PATHAK 0 , SOKHDEI oe . oe toe 
~——— e Order 1, rulo 8—Miulifariousness—Suit by rever- 
sioner for possession—Parties—Persons in possession and tansferees from widow. 


A suit for possession by one of the reversioners, after the Meath ofa 
Hindu widow, brought against the person in possession of the ial as 
and the other reversioners, also in possession, as well as against transferde 
from tte widqw, is not bad for multifariogsness and the plaingiff is entitled 
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to join-all the above persons as parties to the suit so as to recover his 
share in the whole of the estate. Parbat Kunwar v. Mahmud Fatima, 1 L. R., 
29 All., 267, Kubra Jan v. Ram Bali, 1. L. R., 30 AN., 560, Ganeshilal y Khairati 
Singh, L L. R., 16 All., 279, referred to. . 


BAL KRISHNA 9a8v. HIRA LAL BAGLA s s? Ji 


= —Or. 1, R. 10—Party not before Appellate Court— 
Whether can bejoinS in second appeal, 

A court cannot in second appeal adda person as a party unless he was a 
party te the appeal before lower appellate court. Chunni Lal v. Lala Ram, 
I, L. R., 16 All., 5, followed. 








PAOHKATBRI RauT v. Ram KHILAWAN CHAUBAY  « eee oe 
——— -—— - —— — ——__ —— — Order 8, rife 8— Promissory note given in dis- 
charge of ceriain debt—8uti on promissory note—Subsequent suit on debi due — Causes 

of action. , 


Where a promissory note is given in discharge of a debt ait based 
upon the note isnot on the same ‘ cause of action ” as the one brought on the 
original debt. p 

An arrangement was come to between tho parties for the payment of a 
certain debt by instalments. Some of the instalments were paid up but 
in lieu of certain others a hundi was drawn by the plaintiff upon the defendants 
and accepted by the latter. The defendant having failed to pay up the kundi, 
a suit was brought on it but was dismissed for want of proof of the accept- 
ance. The plaintiff then brought a suit on the original debt. Held that the 
causes of action in the two suits were totally different and order 2, rule 2 of 
the Code of Civil Procedure did not bar the second suit. ee 


Preonath Mukerji v. Bishnaith Prasad, I. L. R., 29 All, 256, doubted ; Puyana 
Rima #. Panasana, 18 C, W. N., 617 (P. C ), referred to. 


BENI Rax v. RAM CHANDAR sis is fo 








for simple money deoree based on a mortgage—Subsequent suit for sale on that mori- 
s gauge—dverment in the former si that right under the morigage given up —Esiin- 
guishment of morigage. ~ 
Held that order 2, rule 2 is no bar to a subsequent suit for sale on a 
mortgage where in a previous suit on the same mortgage a simple money deoree 
had been asked for and obtained, ' 


Held also that a mere averment in the former suit for simple money 
decree that che plaintiffs gave up their right under the mortgage for the 
purpose of that suit is not in the nature of an agreement, and even if 80 
it is without consideration and cannot be regarded as an extinguishment of 
the mortgagee rights. 

` [NDABPAL SINGH v, MEWALAL ... i as m dii 

0—0. 6, r. 17—Amendment of plaint—Introduotion of 

fresh cause of action which has become barred by imitation— Whether allowed, 





—_— 


———————-—— Order 2, rule 8 and order 84, rule 14—Suit- 


569 


1277 


959 


874 


e 
Held on the facts that an application for leave to amend a plaint Made 


after the case had been reserved for judgment was rightly refused. 

Semble—Courts as a rule will not allow a plaintif to amend his plaint by 
introducing a cause of action which since the institution of the suit has become 
barred by limitation. 


R BIBHESHAR PRASAD v. GOBIND RAN ni se sei z 
—=—————— —— — 0. 7, rr. 5, 11 —Catse of action. 
See Cause of Action .. as on ; ee 


tt ————— Order 9, 1. 9 -Order conditionally setting aside 
an order dismissing a suit for defauli—Appeal—Jurisdiction to interfere on question 
of damages . 

Wheres court passed an orger setting aside an order dismiasing a suit for 
default on condition of the plaintiff paying a certain amount of damages to 
defendants, held, that the court intended to and did completely dispose of the 
application for restoration of the suit and the order was therefore appestable, 
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Held, also that in second appeal the High Court could consider whether 
the damages awarded were adequate or grossly excessive, though it would not 
have interfered if the application for restoration had been dismissed for not 
disclosing sufficient cause. 


Naxp LAL v. KisHort B a "F h .. 1270 
— ——— — -————— ——Oråer 9, rule 18—Conditifnal order setting aside 
decree—Condition not flMled—Esvionsion of time—Appeal from order—Lffeot of 
conditional order, 
~ An ex parle decree Was set aside on condition that a sum of money was 
paid’ before a certain date. The money was tendered one*day too late 
and the plaintiff refused to accept it. The court rejected an application to 
extend time holding that it had no jurisdiction to make any such order and 
thereupon it formally dismissed, the application for setting aside the ex parte 
decree. 
Held that the provisions of Order 9, rale 13 do not contemplate the passing 
of a @mpditional order such as to have an effect analogous to that of a 
preliminary decree in a preemption case. The proper order for the court 
to pass was to direct the applicants to deposit the amount on a certain day 
and after the money was deposited to have passed the order setting aside the 
decree and the conditional order passed in the case can be dealt with as an 
order so passed. 


Held further that an appeal lay in this case inasmuch asthe order was an 
~ order setting aside the av parte decree. 


JAGARNATH SAHI v. KAMTA PRASAD UPADHYA ee sai æ 38 


Order 20, rule 18—Agra Tenancy Aoi (II of 
1901P, #eolion 38—8uit for partition of joint Hindu family property—Occupancy holding 
included in suii—Prelminary decree—Aciual division of holding not necessary. 


In a suit, brought in the Civil Court by one Hindu brother against two 
others, for partition of a joint family property, including a certain ocoupancy 
cultivatory holding, the court gave the plaintiff a decree for possession of a 
one-third share in the whole of the property but the decree was wholly silent as 
to the manner in which the partition was to be effected. Held, that the decree 
given is a preliminary decree for partition, © 

Held also, that a suit for partition of a joint family property can be 
brought even if the property included an occupancy holding; the court can 
either give the occupancy holding to one party taking from that party an 
equivalent in value or simply declare that the parties are entitled jointly to that 
holding. Asing Husam v. dsghari, 11901] 4 A. L. J. R , 809, referred to. = 


DWARKA v, RAM Pat... ise see vee a .. 696 
— —— — m c —. ——— Order 81—rules framed under, 
See Provincial Insolvency Act, section 18 .. iv és . 2 


—— — — — — Order 81, rule 8—Certificate of paymeni— How 
to be made. 


Order 21, rule 2 of the Code of Civil Procedure contemplates a definite 
eproceeding with a petition on the part of the decres-holder and a formal act by 
the court. It requires a decree-holder, who wishes to have a payment certified, 
to do 80 in some well defined speech or writing. n 


Where a deoree-holder made an application for execution of a decree stat- 
ing in the petition that the jadgment-debtor had paid some money to him as 
interest but the statement was made not in the place where he was required to 
state if any adjustment of the decree was made but in an unusual place, helg 
that thefaction of the deoree-holder was not such a certificate of payment as 
was requjred By the Code. 


QoKUL CHAND v. BHIKA 


—— ee e Á Ř—_ 





—Order 81, rule 8, cl. 8— Pari payment—Execution 
eof decree—Uncertified payment or adjustment—Not to be recognised— Limitation. 


An uncertified payment on account of a decree or its adjustment out of 
court cannot be recognized by any coygrt executing the deeree and cannot 
operate to prolong the period of limitation applying for execution under 
the Limitation Act. Roshan Singh v. Matadin, [1903] I. L. R., 26 AlL, 86, 
teferred to, A 
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A decree-holder cannot certify a payment made to him out of court after 
the decree has become barred by limitation, Gokul Chand v. Bhika, [1914] 
12 A. L. J. R., 887, followed. Tuka Ram v. Babaft, [1895] I. L. R., 21 Bom., 
122, distinguished. 
BHAJAN LAL 0. CHEpa LAL a : 825 


0. £1, r. 11—Notioe issued to judgment-debtor— 








Res judicata 
See Olvil Procedure Code, section 11 ai ws : .. 206 


-———— Order £1, rules 35 (2), 95 and 96—Sale of specified undivided share 
in a house in execution of a decree— Effective possession. . 


Order 31, rule 96, Civil Procedure Code, has no application to a case where 
an auction-purchaser, of the judgment-debtot’s specified undivided share in a 
house, the rest of which belongs to a person not a party to the case, applies for 
delivery of possession by ejectment of the judgment-debtor, 

The provisions of Order 21, rule 95. Civil Procedure Code, may be rh with 
those of Order 21, rule 36, clause (2), Civil Procedure Code whenever it is a ques- 
tion of giving effective actua] possession of an undivided share either to a decree- 
holder or to an auction-purchaser under a decree. 


BARVI BEGUM v. Tas BEGUM aa we »- 259 
—— MMM O, 21, r. 86. 

See Civil Procedure Code, section 47 as ats Be .. 62) 
TT Order 81, rile 88—Pre-emption— Persons entitled 


to—Vendee a complete stranger. 


The object of order 31, rule 88 is to enable co-sharers ina mahal t8 Reep 
out strangers. It provides for only one olass of pre-emptors and lays down 
one rule, namely, that one who is a co-sharer of the undivided property of 
which a share is sold is entitled to pre-empt that share when the highest ° 
bid is made by a person who is not a co-sharer, 








DaMBAR SINGH t. MURARI LAL ae, ae se vee 1148 
Co —O &1, f. 89—Sale set aside, fees paid, 

See Transfer of Property Act, section 82 a oe .. 394 
= ———— O. £4, rr. 4, 9. 


See Limitation Aot, section 5 
OQ.) SS eS Se 
suo. , 

E See Civil Procedure Code, section 115. 
———-———0. 80, r. 1- Suitin the namoof firm— Plaint, 
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O 88, r. 1—Withdrawal with permission to 





verification of. 
Two or more persons carrying on a business in the name of a firm ean 
institute a snit in the name of the firm itself. Mason and Son v, Magridge, 
- [1892 T. L. R., 805, referred to. 
When a suit is brought in the name of the firm any of the partners can ° 


sign apd verify the plaint It is not necessary that all or even two part- 
ners should sign or verify it. 


SWABATH Raw RAMSARAN RAM v. SaRuP LAL Rax ha a s. 1020 
7 ———=——--—, 88, r. 7—Application to arbitration pro- 
ceedings. a 
See Boh, LI, p. 15,16 se ra e. 57 


—- —— 











—— 0. 88, r. 7 —Application for mutation pro ceed- 
ings—Compromise without court’s permission, ` i 

Order 82, rule 7 of the Code of Civil Procedure does not apply to proceed- 
ings under chapter 35 of the Land Revenue Aot and a compromise entered 
into by the guardian of minor partie; in mutation proceedings cannot be 
set aside simply of the ground that the court did not give the guardian leave 
to enter into it on behalf of the minors. 


Buffosa v. SIKHDAR Se ite 
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+ — Order 84, rules 8, €—Section $4— Morigage— 


Preliminary decree—Interest— Discretion of court to reduce interest, 


s 

Section 34 of the Code of Civil Procedure does not Permit the court to 
reduce the interest below the contracted rate when it is taking the accounts 
and making the decree as provided for by Order 34, Civil Procedure Code. 
Under Order 34, rules 2&4the court is bound .to ascertain the amount duy 
on a mortgage upto the date fixed by it for payment ofthe mortgage and, 
unless court,’ for some legal reasons, sees fit to interfere with the Contract 
as to the rate of interest, the amount payable must be culeulated according 
to the contract between the parties. 


. Raswanta KUAR v. SHIAM NARAIN SINGH... è ii oe 283 


———— => —-— 0, 84, rr. 4, 6—Morigage decree for Principal 
and cost plitting up of decree—Appropriation of paymenis—Sale of mortgaged 
properly—Coniract Act (IX of 1878), section 59. : 


In a preliminary decree in a snit for sale on a mortgage the amount 
declared to be due, under Order 34, r, 4 of the Code of Civil Procedure cannot 
be regarded as two distinct debts, one on account of principal and interest 
and the other on account of costs. The rules regarding appropriation of 
payments do not apply to money realised by sale of mortgaged property 
and where a decree under rule 6 is barred it is barred with respect to the 
entire debt due under the mortgage decree. Jwala Sahay v. Dhanan, 11 O. 6, 
877, distinguished. : 





JAGANNATH v, JHUNIA aie aA oes es .. 645 
iee a S Rules under: 
S See Provincial Insolvency Act, section 18... Ap Se 1 (4 
—- nM ——Or. 41, r. 4d—‘ May’ Discretion exercised by court 


below— Second appeal. 


A mortgage was made in favour of the plaintiff by some of the defendants. 
A suit upon the mortgage was brought against the mortgagors and trans- 
ferees of part of mortgaged property. The defence was that the mortgage 
was not made for legal necessity. The court of first instance found necessity 
proyed and decreed the suit. The mortgagors did not appeal but the other 
defendants did anc made the mortgagors parties. The Judge in appeal found 
that there was no necessity for the mortgage and dismissed the suit against 
the appellants. The mortgagors appealed to the High Court. Held that 
although the decree of the court of first instance proceeded ona ground common 
to all the defendants the court below was not bound to dismiss the whole suit 
on the finding that the mortgage was rot made for legal necessity. The 
appellate court had a disoretion in the matter and the High Court will not 
ordinarily interfere with the exercise of such discretion, Sahadri V. Krishnan, 
I. L. R., 8 Mad., 192, followed. 


e e NABAIN DIKsHIT v. BINAIK BHAT a sk 











as .. 883 
Pre ——Order 41, rule 22— Partition stit— Cross-odjec- 
tions by one respondent against another— Practice. 
On an appeal in a partition suit where accounts are taken between all 
the parties, whether plaintiffs or defendants, there is no bar to cross-objections 
being preferred by one respondent against another. A 
Jadunangan Prasad Singh v. Deo Narain Singh, [1911] 16 ©. W. N., 612 
and dbdul Għani. Mohammad Fasih, [1905] 1. L. R., 28 All, 95, referred to. 
BaL@oviny v. Ram ARUP na T es one es 892 
-——_ —— O. 45, r. (6) — Order returning plaint. 
, See section 106 oe we s4 is bee wwe 21 
— 8. 48, r. (a) 
See sections 106, 107 21 


oe s oe Bee ‘ae 

——— — Order 47, rite 1—8uit dismissed for want of notice 

required by law and on the merits—Mainiainability of—Discarery of new evidence 
affesting the decision on the merits. 


The provision of Order 47, rule 1, contemplate grounds which would alter e 
q7 cancel the. original deoree. aie 


a 
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Where a suit was dismissed on two grounds, (1) that ndtice given by the 
plaintiff under the Court of Warda’ Act was defective ; and (2) that the plain- 
tiff was illegitimate and an application was made for review of judgment on 
the ground of discovasy of new and important evidence on the question of 
illegitimacy, held, that the application could not be entertained inasmuch as the 
decision on the question of legitimacy on the reception of new evidence would 
not modify or set aside the original decree, 





MAHaABJR PRASAD v, THE COLLECTOR OF ALLAHABAD Ai .. 882 
— -= —— m Schedule 2, p. 15— Wrong exercise of jurisdiction. 
See Civil Procedure Code, section 115 T . . .. 629 


— Soh. Il, paras. 15, 186— Decree passed in accord- 
ance with award—No objection taken before first court as to reference being Hegal — 
Appeal—Agreement to refer— Parties: nunor— Whether leave of court necessary — 
Application of, Order 38, rule 7. 


The Intention of the legislature in using the words ‘ otherwise invalid in 
paragraph 15 of the Second Schedule to the Code of Civil Procedure is that 
all questions raised about the invalidity of the award whether legal or 
otherwise should be tried by the court which refers a case to arbitration 
and by no other court. Where a matter in dispute between parties, some of 
whom were minors, represented by guardians, was referred to arbitration through 
court but leave of court was not obtained before the order of reference was made . 
and no objection was taken before the court of first instance to the invalidity of 
the award on the ground that leave of court to refer was not obtained and the 
court passed x ‘decree in accordance with the award, held that no appeal’ pay 
against the decree. Ghulam Khan v. Muhammad Hassan, 1. L. R , 29 Gal., 167, 
followed. 


Per RIOHARDS, C. J., and RYvEs, J,—All that the parties, when they wish to 
refer a matter to arbitration, have to dois to apply to the court to make the 
refercnce and the order of reference is made by the court. Itis, therefore, un- 

e necessary to obtain the leave of court before making an application to refer. 
Order 82, rule 7 does not control proceedings under the Second Schedule to the 
Code of Civil Procedure 1908. 


LuTawan v, Lacuia F, B. . a ae sa ss 87 











— ————— —— Schedule Il, p. 8—Arbilration Award—Pro- 
ceedings to enforce award—Powers of an arbitrator—Jurisdiction of the court— 
Misconduct or corruption—Award bad in pari but separable—Irregularities in 
proceedings in reference—Noies of proceedings — A) bitrator as a 2011683, 


When àa matier, whichis within the power of an arbitrator is considered by 
him, his decision thereon cannot be questioned in a legal proceeding to enforar 
his award unless a charge of corruption or misconduct against him is 

e established. 


When a separable portion of an award is bad, the remainder of the award, ° 
if good, oan be maintained. The inclusion in an award of a decision on a 
matter which is outside the power of an arbitrator, would render his award 
invalid unless the portion of the award relating to such a matter is separable 
from the rest. 


If irregularities in precedure in a reference to arbitration can be proved which 

*vould amount to no proper hearing of the matters in dispute therg would be 

misconduct sufficient to vitiate an award without anyjimputation on the honesty 
or impartiality of the arbitrator. ane 


An arbitrator should make and retain for subsequent use, if necessary, 
notes of the proceedings before him, but the absence of such notes is not a ground 
on which an award should be set aside at the instance of one of the parties 
who must have known the general. course of procedure and who did not make 
any protest until, after the making pf the award with the terms of which he 
was not satisfied. p 

Aaparbitrator selected by the parties is bound to give evidence as a witness 
in a legal proceeding to enforce his award, ard where a charge of dishonesty 
or partiality is mafle agaimst an arbitrator, any evidence relevant thereto 
which he cat give is sdmissible but the evidence admitted as relevant on a-, 
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- charge of dishonesty or impartiality must not be used for the purpose of 
scrutinising the decision of the arbitrator on matters within his jurisdiction 
and on whigh his decision is final. 


Bucoleuch v. The Metropolitan Board of Works, [1873] f. R.,5 H. L., 418, 
referred to, 


AMIR BEGAM v, SAIYED BADR-UD-DIN HUSAIN P, ©, .. oe .. 637 


SS —~Schedule Il, Clauses 18 and $82 Agreement 
to refer to arbiiration— Suit fled notwithstanding — Procedure, 


Where a plaintiff, who had agreed to refer to arbitration a dispute between 
himself and the defendants, brought a guit against the latter in respect of 
that dispute, the plaintiff’s suit should not be dismissed altogether, but the 
court should allow the defendant reasonable opportunity for enforcing the 
ngremeng and should make an order staying the suitto enable him to take 
necessary S&ps. Incase no steps are taken it should proceed with the trial of 
the suit In the ordinary manner. 

Suro BABU v. UDIT Narain .. ” . T57 


Code of Criminal Procedure (Act V of 1908), Seotion 17—Powers of a District 
Magistrate to distribute work—Disirtot Magistrate cannot delegate his powers. 


Section 17 of the Code of Criminal Procedure empowers a District Magis- 
trate to makerules or give special orders connected with the Code as to distri- 
bution of work among Subordinate Magistrates and Benches of Magistrates. 
It does not empower a` District Magistrate to pass on his powers of calling up 
cases from Subordinate Courts and re-distributing them. The power of distri- 
bution of business cannot be exercised by a Magistratein charge of a Sub-Division 
or by a senior Honorary Magistrate. 


- — — m 








ə BAL KISHUN v. BIPAHI LAL .. ws es . .. 803 
TT —-— ————— ——— Section 107— Evidence in cases of, 
See Practice : i Ja oe ii .. 1246 


—— — ———————— (Act Vof 1898) Sections 107, 145— Payment io a chau- 
dhri by the dealers ina market for oeriain duties discharged by him—Dispute between 
ihe servants— Ownership of the market andrenis and profits thereof not disputed— 
“© Parties concerned in the dispute.” 


R had been appointed by certain dealers in a certain market to act 
as chaudhri in order to regulate the business of that market and so forth 
and those dealers agreed voluntarily to pay him at the rate of two 
pice per head of cattle brought to the market laden with articles for sale. 
The servants of the lady who admittedly was the owner of the market wanted to 
enjoy the dues themselves. On a police report of an impending breach of 
the peace proceedings were in the first instance instituted under section 167, 
Criminal Procedure Code, but the Magistrate finding that the servants of the 
lady claimed to collect rent as part of the Zemindari of their mistress cancelled 

ehis fret order and instituted proceedings under section 145, Criminal Procedure 
ode, 


Held, that there was no bar to the Magistrate cancelling his first 
„order and instituting proceedings under section 145, Oriminal Procedure 
Code, provided that the latter proceedings were otherwise justified under 
that section. 


Held alsogthat the dues claimed by either party being jn no way conneated 
witb the ordinary sents and profits of the market and not being a perquisite of 
the zemindar but being only in the nature of a voluntary payment by the dealers 
inthe market to the chaudhri appointed by them for the discharge of certain 
duties, the dispute between the parties did not concern any tangible immoveable 
property or relate to the rents and profits of the market and section 145, 
Criminal Procedure Code was not applicable. 

Held further, that the servants of the owner of the market having stated 
that. they were acting in the interest and for the benefit of their mistress she 
must be deemed ‘‘a party concerned in the dispute ” and for the purpose® of 
sectién 144 Criminal Procedure Code a25 A necessary party to the pro- 
ceedings. . . 
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Held further, that section 107, Criminal Prosedure Code was applicable 
to the case, 


Ram LOCHAN v., EMPEROR . . . D a 
e 


L — c c —— —Sootions 107 and 250—Person liable— 
Offence—Frivolous accusation —Order for payment of compensation, tohether can be 
passed in cases for security. 


A peragn ia respect of whom information has been laid before a Magistrate 
to the Peot that he is likely to commit a breach of the peace or is otherwise 
liable to the provisions of section 167, Criminal Procedurs Code in not a person 
accused of any ‘‘offence,’’ and an order for payment of compensation, by a 

' person who brought frivolous accusation agamst him cannot be passed under 
section 250, Criminal Procedure Code. 


BINDHAGHAL PRASAD BAI b. LAL BEHARI Ral x - P ` 
——--— M MMM sI i tMi 110, 113 —Procosdings undor, 


See Practice sn Deini 


~—————————Sections 118, 114 and 167—Power of 
Magisirate— Writing necessary. | = 

Section 167, Criminal Procedure Code, which authorizes a Magistrate to 
remand an accused to police custody pending investigation, does not apply 
to cases in which action is taken under section 112, Criminal Procedure Code, 
A Magistrate acting under Chapter VIII of the Criminal Procedure Code has 
no power to act and no person {8 to be called upon to show cause under section 
112 until there is before the Magistrate some information recorded by himself 
which he has reason to believe. 

Empress v. Babua, l. L. R., 6 All., 182 ; In the matter of the petition of Daulat 
Singh, I. L. R, 14 All, 45, King-Hmperor v. Paimal Nai, 10 A. L. J. Xi., 861, 
referred to. 


KING-EMPEROR 0, RAMESHWAR .. a or gh a8 


=—— mMM —— Section 117—8eourity demanded—Evidence 
of co-acoused. À 


e The applicant, with certain others, was called upon to furnish security for 
keeping the peace. He denied thy charge. The Magistrate, relying on the 
statements of the other accused persons and the police report, ordered the 
applicant to furnish seourity ; held the Magistrate was bound under section 117, 
Criminal Procedure Code, to make an enquiry into the truth of the police report 
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506 
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365 


and ño such enquiry having been made, the order was bad and must be set aside. - 


MUL CHAND v. EMPEROR A 





©  evidence— General repute. 
Enquiries under Chapter 8 of the Code of Criminal Procedure are governed 


Section 117—Proceedings under—Rules of . 


1262 


by the ordinary rules of evidence and evidence which is not admissible under ` 


‘the Evidence Act cannot be admitted in proceedings under section 117 of the 
Code of Criminal Procedure. ‘ 


Evidence of general repute may be either evidence as to the general op- S 


einion of the neighbourhood or community in which the person concerned 


lives or to which he belongs or the personal opinion of the witnesses who 
. . 


are examined. 
e 


BrouHAl v, EMPEROR .. oe és eas one ani 


-937 


a  — — — ——— Seotions 118 and 188—BSecurity for good be- f 


haviour — failure to furnish—Soltiary confinement. 


Where a ferson who has been asked to furnish security for his goo 
vehaviour fails to do so the Magistrate has no power to order solitary 
confinement, 


i KUNDAN v. FBIPEROR . hg age wee vee ee 
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“SS MIIMO Seotion 188—Magisirate— Disorotion in rejoot- 





ing sureties—Police report. 

The Magistrate has a wide discretion under section 123 to accept or reject 
a certain surety. This discretion can, however, be ex@cised after a satis- 
fastory enquiry in accordance with law. Where a Magistrate acting on police 
report only refused to accept certain persons as sureties, held, that there hav- 
ing beon no enquiry the order was bad. Emperor v. Balwant, I. L. R., 27 Al., 





293, followed. . 
BHAWANI BINGH 0, EMPEROR ... . aoe ais .. 1004 
— —-— — ~— ——— —Bedion 123. 
See section 118, Criminal Procedure Oode a4 we vee BBB 
a — ———— Section 188 Application of — Way or public 
place. “ep 
Section 138 of the Oode of Criminal Procedure empowers the Magistrate 
to order the removal of an obstruction from any way or publis place and before 
it oan be applied there must be a finding that the obstruction in question is 
situated in a way which can lawfully be used by the public. 
CHURAMAN V. EMPEROR Z .. 1024 


Section 133— Field over which surplus water 


A figld, whioh is on a lower level than the adjoining fields and over which 
the surplus water of those adjoining fields used to flow into a tank, even if it 
could be described a channel, is not such a channel as had been or could lawfully 
be used by the public and action cannot be taken under section 133, Criminal 
Procedure Uode for the removal of any unlawful obstruction from it. 


Jhann Singh v. King-Emperor, |1906] A. W. N., 190 ; and In re Maharana 
Shree Jaswant Singh v. Fateh Singhji, 1. L. R., 22 Bom., 988, referred to, 


Bharosa Pathak v. King-Emperor, I. L. R., 34 Al., 345 ; and Zafar Nawab 
_ v. King-Emperor I. L. R., 32 Cal., 980, distinguished. 
JAGARNATH SAHU 9. PARMESHWAR NARAIN or ; 1 248 


————— Section 188—Jurors nominated .by applicant 
— Validity of—Erghi of aprlicant. 
Proceedings were instituted under section 188 of the Criminn] Procedure 
Code at the instance of H against F. F applied for appointment of Jury 
which was granted. He nominated two Jurymen. ‘The Magistrate called 
upon H to nominate two Jurors. H nominated two jurors and the 
Magistrate appointed a foreman. The jury by a majority made an order 
against F. Held that it is not illegal on the part of a Magistrate to address 
any enquiry to the applicant with a view to ascertaining the names of 
respectable persons living in the neighbourhood who woud be wiling to 
e serwe on the Jury. The Magistrate should see that he does not appoint 
friends or partisans of the applicant. The criterion in such oases is 
whether the -applicant was allowed to exercise rights not conferred npon htm 
by law. Upendra v. Khilish, 1. L. R., 23 Cal., 499, Kailash v. Ramlal, I. L., 
R., 26 Oal, 869 and Mir Imam Abåut Aris v. Queen Empress, [1897] P. R., 4, 
referred to, 











FARZANDgALI V. HAKIM ALT we e.. . 1241 
—— — = —— —— Beotion 145. 
See section 107, supra oe oe e. oon <- vee 162 
— — — ——————-—_-—-Seotions 146, 485—Ordor of the Magistrato, 





whether final—Bevision. YA 
The High Court has no power to revise au order passed by a Magiscrate 
under section 145 of the Code of Criminal Procedure. Jhangai Singh v. Ram 
Partap, [1908] I. L. R., 31 All., p. 160, and Maharaj Tewari v. Har Charan Rai, 
(1903) I. L. R., 26 AU., p. 144, followed. °. 


“spa KHatTun v. LAL RINGE «e œ ir a” o n o 844 
e 


1848 INDEX [A. L J. B. 
Code of Criminal Procedure (Act V of 1898)—{conid. ) PAGE, 
— —  — ——— S8eelion 167—Power of Magistrato. 
Seo section 113 ès a zi ae oe oe 365 
=~ + —Seotion 186—Application to cases under 


section 145—Offence. e 


Section 185 of th’ Code of Criminal Procedure refers only to cases where 


some offence is being enquired into or tried. It has no application to proceed- 
ings under section 146 of the Code, 


RUDRA PgaTaB BAHI v. DAWAN SINGH one tn ... 890 


————— —Soolion 198—Application of, 


Section 192 of the Code of Criminal Procedure refers only to cases of which 
the transferring Magistrate has taken cognizamee, i. o., acted under section 190 
of the same Code. It has no reference to oases which have been transferred to 
that court. 


DARRA v, MUKAT Pe is n ad 











277 





———— —_——__ Section 198— Case transferred to the court of 
a Sub-Divistonal Magtstraie—Latieor’s power of transfer. 


‘When a District Magistrate has referred a case for trial to a Sub-Divisional 
Magistrate the latter has no power to transfer it to any other Magistrate sub- 
ordinate to him and any order to this effect will be ultra vires. 


BASHIR Husain», ALI HUSAIN .. 


.. 225 


Section 195—Sanclion to proseoute—Sanc- 
tion in appeal—Further appeal to third court notfallowed. 


lt is not intended that the question of granting or withholding Safiction 
to proseente should, after its decision by two courts, be carried to a third 
court. Where a Mansif refused sanction to prosecute and the District Judge 
before whom the matter was taken up under section 195 (6} Criminal 
Procedure Code granted the Sanction, held, the High Court should not 
interfere. Hanhai Lal v. Ohadammi Ial, a 6 A. L. J. R., J, followed, 


Mutinswamt Mudali v. Veeni Oheitt, [1907] I. L. R., 80 Mad., 382, not 
followed. i 


BARAN BARAI v. MATA PRASAD .. 





we a aes . 821 
Sections 195 (b), 487 ~Sanetion io prosecuto— 
Lower court order upheld by Sessions Judge—No revision against Sessions Judge's or- 
der—Revistonal powers of the High Court— How to be exerased— Appeal. 


Nothing in section 195 of the Code of Criminal Procedure justifies the High 
Court in reconsidering the order of the Sessions Judge, refusing under clause 


6 of section 195, to grant sanction to prosecute which was refused by the 
Magistrate. 


The revisional jurisdiction of the High Court under section 487, Cr. P. C. 
can always be exercised in order to prevent gross and palpable failure of justice 


but it should not be exercised in such a way that aright of appeal may practi- 
cally be given in cases where such right is definitely excluded by the Code. og 


e 
*AHSAN-ULLAH KHAN v. MANSUKH RAM 


sanction—Bevision. 


x A Judge passed an order to the following effect: ‘f I complain that R 
filed two false and forged bonds in the court of Small Causes, &&”’ He sent 
the papers to the District Magistrate for taking action.s Held that the 
order of the Judge wasa complaint within the meaning of sectidh 4 (b) of 
the Criminal Procedure Oode and was not a sanction given by him under 
sections 195 or 476. 


Rasa RAM v EMPEROR i 


z Seotion £06— Charges triable exclusively by a 
Court of Session—Magistrate, power lo discharge. 


*& Sub-Divisional Magistrate who tried a person for charges which are 
exclusively triable by the Court of Sqssion, discharged the accused ox the 


wo an . 51] 
—————Seotions 195, 476, 4 (b)—Complaint—No 





881 


—— 
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ground that therë were insufficient grounds for committing him. Held, that 
there was no bar to his doing so. It is impossible to lay down any hard and 
fast line or rule according to which a Magistrate must or must not commit 
a person,to the Court of Session, Futtu v. Futtu, [1904] L. L. R., 26 All, 564, 
referred to. 





e 
SHAHZAD v EMPEROR xa 2 i ae .. 150 
—— —————— L —Seclion 250 ` 
See section 107 Be se te - 606 














Sections £50, 657— Order foy payment ‘of 
compensation— When talid—Failure to follow the provisions of law—Jrregul6rily. 


A Magistrate dismissed a complaint as frivolous and vexatious and 
ordered the complainant to show cause why an order for payment of com- 
pensation should vot be made against him Four days later he ordered 
the complainant to pay compensation to the accused. Held, that an order for 
payingggompensation must form part of the order of acquittal or discharge 
and i Magistrate proposes to pass such an order he should give the 
complainant an opportunity to show cause and hear and record his 
representations before finally making the order, 


In the case in question it was held that the proceedings were merely 
Irregular as the order of discharge showed that the Magistrate did not conceive 
himself to have finally disposed of the case. The order of acquittal was only 
an order permitting the sceused to leave the court. 

Jugul Kishore v. Abdul Karim, [1905] A. W. N., 214 ; Emperor v. Puran 
Okand, 8 Bom. L. R. 847, followed. Inve Safdar Husain, I. L R, 25 All, 

315, not followed. 
GARBIN KOERI o KHALIL KHAN ae m i . 143 
Oe a Sections 252, 540—Practice—Summoning 
witnesses — List filed after first hearing. 


5 Seation 540 of the Code of Criminal Procedure is to be read with section 
. 252. Section 540 gives the Mogistrate very wide powers but does not intend 
- that a Magistrate should exercise his powers at the bidding of any person. 
‘The powers are given to prevent any danger of miscarriage of justice just 
because a particular witness has not been called. Where a list of witnesses 
was filed by the prosecution after prosecution witnesses were exammed and 
the Magistrate ordered these witnesses to be summoned, held that the disore- 
tion given by section 546 was not correctly exercised. 

` SITAL SINGH v. DaLGANJAN SINGH z: aie ea - ide 
SB ection £88 —J ror dischargod—New juror 

added—Fresh trial. 

One of the jurors was discharged after some of the prosecution witnesses 

were cxamined and another juror was added in his place. The Judge did 

not commence the trial afresh but called the witnesses who had been examined, 
read out their statements to them and they admitted those statements. 
Other witnesses were then examined. Held that the trial was defective and 
it could not be validated by reading“ over the depositions of witnesses to them “™ 
fnd getting their admissions. 


EMPEROR 0, NARAIN .. es 





oe Si ee e .. 802 
——— -~-— Seotions 350,528—Transter of cases from 

ons court to another—Evidence recorded by the first couri—dction taken on that evidence 

by second court—No prejudice to the accused, effect of. 

Section 350 of the Code of Criminal Procedure is not limited to oases in, 
which ong Magistrate succeeds another in office but applies to all cases 
transferred urder section 628 Criminal Procedure Code from the file of one 
Magistrate to that of another. An order of commitment for trial to the 
Court of Sessions passed by the Magistrate to whose court the case has been 
transferred on the evidence recorded by the Magistrate from whose court it 
Was so transferred should not be interfered with particularly where no possible 
question of prejudice to the accused person could arise. 

Queon-Empress v. Bashir Khan, I. Le R., 14 All., 848,¢ distinguished ; 
E. v. Angan, [1889] A. W. N., 150, not followed. Mahesh Chandra Saha v. 
Emperor, I. L. R., 85 Cal., 457, and Palamandy Goundan v. Emperor, I. Led., 82 
Mad., 218, followed. p 


Emperor o, NANHUA.. Pe oe 8s a” . eee 467 
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—Seotions 867 and 421—Appeal—Summary~ 
dismissal—Judgment. ue 
A court is not bound, when dismissing an appeal summarily under section 
421 of the Code of Criminal Procedure, to write a judgment as defined in 
section 367 of the Code. Itis, however, advisable that it should give reasons 
for rejecting the appeal in view of the possibility of its order being challenged 
by an application for revision. è 
© Queen Empress v, Waru Bai, I L. R, 28° Bom, 540, followed, Rashbehari 
Das v. Balgopal Singh, I. L- R., 21 Cal., 92, Quoen-Empress v. Ram Narain, ` 
T L. R., 8 All, 514, Queen Empress v. Nannhi, L L. R., 17 All, 241, Queen 
Empress v. Panden Bhat, I. L. R., 19 All., 506, referred to. 














KUNDAN v. EMPEROR .. os Pe . ag? .. 856 
—— — — -———— — ——Seation 481. 





See section 367, supra oe ee! ee e. _ «e. 850 
—— — section 488—Enhancement of Mina 





Sentence alte ed, 


A Subordinate Magistrate sentenced an accused, to one month’s rigorous ` 
imprisonment and a fine of Rs. 5, and in case of default in payment of the, 
flne, to one week’s further imprisonment. The District Magistrate on appeal 
by the accused varied the sentence to one of 3 days’ imprisonment and 
a fine of Rs. 100, and in default of payment of fine, to a further imprisonment: 
of one month. Held there was no enhancement of sentence and the order 
of the District Magistrate was qnite legal. Q. E. v. Chagan Jagannath,- 
I. L R., 23 Bom., 439 and Bakhiavat Salu Naidu v Emperor, l. L,R 30 Yad ‘ 
103, doubted Rakhal Raja v. Khirodo Prasad Dutta, 1, L. R., 27 Caf, 175, 
approved of. - 





MEHAR CHAND v. KING-EMPEROR ès as ae ++” 827 
EEE ———— —— -— —— —— section 488. A : 
See section .45, supra vet 2 se te o» Bad 


ot rr Sections 435, 438—Revision -Further evid- 
ence not io be taken under section 488. . 
A District Magistrate while exercising his revisional powers has no power 
to take evidence under section 438 of the Code of Criminal Proce lure. 


: MAHAGINIA ù. RAM CHARAN œ . . oe he ae T: 
*-——— ~~ - -—— A Bape 
See section 195, supra tae ase 3e ii . 611 


————— oclo 487—Application io proceedings 

under Chapter VILI—‘' Release’ and “ Discharge’!—Power of the District -Magis- 
trale to direol further enquiry when accused released, - : 

The accused was called npon to show cause why he should not give 

@ security for good behaviour. A Magistrate enquired into the matter and 
after -recording the evidence released him. ‘The Distriot Magistrate, ° 
examined the record and directed further enquiry under section 487, 
Criminal Procedure Code. Another Magistrate then heard the cnse.and after 
recording evidence held that ‘there was no necessity to bind over-the man-- 
to be ot good behaviour and released him. The District Magistrate without 
issuing notice to the acensed again sent for the record and directed further 
enquiry under section 437, Criminal Procedure Code. At the second of the two 
énquiries the Magistrate drew up a fresh formal order under sation 112 
of the Code. Held, that section 437, Criminal Procedure Code (which empowers 
the District Magistrate to direct further enquiry to be made fhto the 
case ofan accused person who has’ been discharged) is wide enough to cover 
„vne case of a person who-has been called upon to show oause, under 
section 110 Criminal Procedure Code, why he should not give security for good* 
behaviour aud in whose case an order of release or discharge (both of 
which are reallg to the same effeq}) has been passed under section 119, 
Criminal Procedure Code. - 


' Heb® further that although a District Magistrate can at any time and 
_for good and sufficient reason institute fresh proovedings under chapter VIII 


fre 
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of the Code, there is no bar to the District Magistrate examining the record of 
any proceedings, under that chapter, had by `a Subordinate Magistrate and 
ordering further enquiry to be made. ` 


Held, farther that after the discharge of the accused by two Magistrates an 
ordér directing further enquiry shonld not have been passed @ithout giving him 
an opportunity of showing cause why such order should not be passed. 

p Queen Empress v. dhmad Khan, (1900) A. W. N , 206, Sheo Din v. King- 
Emperor, (1803) 6 O. C, 262, Mohammad Khan v. King-Emperor, (1905) P. R, 
Cr. Cases No. 42, Pelu Tayi Ammal y. Chedamboravelu, I L. R.. 83 Mah, 85, Queen 
Empress v Iman Mondal, I-- \.. R., 27 Cal., 662, Dayanaih Taluqadar v. Emperor, 
I. L. R., 33 Cal . 8. Hopecroft v. Emperor, I. L. B., 86 Cal., 163, King-Emporor v. 7 
Fyes-uddin, I. L R., 24 All, 148. Queen Empress v. Mutasaddilal, 1. L. R., 21 
All., 107, Queen Empress v. Ratti, (1899) A. W. N , 203, referred to. 

KHARGA v. EMPEROR _ awa a ene aa . 

————— Ma ——————--—— section 4837—Procedure—Complaini dis- 
missed once— Subsequent complaint by another complainant on the same facis—Tribunal, 
the same—Inoumbent, a diferent individual— Enquiry ordered by the High Court, 

A particular Snb-Divisioaal Magistrate dismissed a complaint under seo- 
tion 208, Criminal Procedure Code. A subsequent complaint arising out of 
the same matter was made before him and he ordered the papers of the first 
case to be put up with the present complaint on a particular date. The 
officer was inthe meantime transferred and his successor took up the cage 
and ordered process to issue. : : 

Held, that the succesgor-in-office of a particular Magistrate, although a 
differen gndividual, constituted the same tribunal as his predecessor-in-office 
and’ had jurisdiction to, entertain a second complaint in the same matter, al- 
though the first one had been dismissed by the latter, 

e In this case enquiry was ordered by High Court. 

King-Emperor v. ddam Khan, I. L. RB, 22 Al., 106, and King-Emperor v. 

Umedan, [1905] A. W. N., 86. referred to. : 


"Ram BHAROS v. BABAN s bs sii s .. 106 o 
—— M Mst eoin 488—Senience passed by Court of 
Sessions— District Magistrate’s power to refor, ` , 
Semble, A District Magistrate is not entitled to refer a case to the High, 
Court with a view to gettinga sentence passed bya Court of Sessions P 
enhanced. Itis extremely inconvenient that the District Magistrate should 
criticise an order passed by a court superior to him and the High Court 
should not interfere, except for special reasons, with the sentence passed by 
Court of Sessions, on a referer.ce made to it by the District Magistrate. 


167 





. EMPEROR v, Gangs .. we es se si .. 519 
-——— ——— —— ———— — Sections 438 and 489 (5)— Order of acquit- - 
ial—Bsferenos by District Magistrate—Right of appeal against aequittal—Revision— pas 


© Prgotice of the High Court. 
lt is against the practice of the High Court to interfere in revisior with 
orders of acquittal where reference has been made by the District Magistrate, 
Right of appeal against orders of acquittal is vested in the Local Government 
and not in the District Magistrate, It is only open tohimto move the Local 
Government to file an appeal. 
In the iter of Shaikh Aminuddin, I. L. R., 24 All., 346, and Emperor v. © 
Ramadhin, Jf, Ę., 25 All., 128, referred to, 


KıNG-EMPEROR v. GUR DAYAL .. . on ae +. 255 
ae" -——-—_— — ————— —— ——Sections 459, 562—Revision—Powers of 
. ‘ High Court. ; : -- 


‘The High Court cannot in revision set aside an order under section 562 
of the Criminal Procedure Code ordering an accused persop to execute a 
bond to be of good behaviour and substitute in its place a sentence of whipping 
or ix:prisonment. ; es 

° KING-ẸMPEROR v. GHASITE .. va si E wee 1244 


1635 iNDER p ot, Fan, Jo 
@ode of Criminal Procedure (Act V of r898)—(con(d), PAGE, 
nT te em rae —Beclion 476—Couri —Successor-in- 
office. 


The expression court insection476 Criminal Procedure Oode includes the 
successor-in-office of the officer who decided the civil case. Bahadur v. Kradat- 
ullah, I. L. R., 87 Cal , 042; Ln the matter of the petition of Nawal Singh, L.L, 
ER., 34 All., 893, referred to. 


MUHAMMAD [BRAHIM V. EMPEROR a ae a .. 1008 
me oe SH — -  — eolion 476—Sanciton. 
Bee Crifinal Procedure Code, section 4 (b) sa 5 oe 881 





—— ——— ——Sestion 686—Transter—Magistrate’s duty to 
call witnesses— Praclice—Hapenses of witness to be realized before issuing summons. 


The Magistrate trying a case is cound by law to hear those witnesses only 
whose list is sent up by the police along with the case and as soon ag the 
witnesses produced in support of the case have been heard the M rate 
is thento ascertain the names of the persons likely to be acquainted with the 
facts of the ouse ond shall sammon to give evidence before himself only such 
of them as he thinks neceasary. He is not bound by law to and should not, 
save in very exceptional cases, call the other witnesses that the police or any 
one else may from time to time choose to produce. 

Held further that when a Magistrate iy of opinion that expenses for calling 
witnesses should be charged from parties he should realize the expenses before 
issuing the summons, 


GOVIND SAHAI v, EMPEROR “te Je aA .. 262 
— oS tetion 686 —Transfer of case—Ctreun- 
stances giving rise to an apprehension in the mind of the accused. 


In proceedings under section 116, Criminal Procedure Code, the accused 
was arrested without warrant, an adjournment of the case was refused even on 
production of medical certificate, his presence was secured under arrest while he 
was ill, he was not, till a late stage, informed of the charge against him and his 

e prayer to reserve cross-examination and produce certain documents and wit- 
nesses was refused, 


Held that the above facts did not in any way show bias or prejudice in the 
mind of the court against the accused but taken with the fact of the institution 
of ‘Several criminal proceedings against the applicant prior to the present 

© proceedings would be likely to give rise toan apprehension in the mind ofthe 
accused that he is not likely to have a fair and impartial trial in the court and 
it is a good cause for transfering the case from that court. 


JAFAR HUSAIN v. EMPEROR os se ai ee .. TRG 


— `- ——seolion 526—Transfer —Magistrate’s duty to 
make enquiries before putting certain guestions— Questions prejudicial to acoused pul on 
insufficient ground —Ground for transfer. 


On the assurance given by his police peshi clerk a Magistrate asked the 
Witneas whether the accused in a case had ever been challaned in any badmashi ® 
case, held, that it was improper for a Magistrate to put such a question unless 
he hnd*satisfied himself on the highest and best information that there was some 
real foundation for the facts mentioned in the question and that an assurance 
received from a police peshi clerk was not a sufficient ground for putting such 
a question. The conduct of the Magistrate putting the question gave a Bufficlent 
oause to the accused to apprehend that a fair and impartial trial wil not be 
held by that Magistrate and it was a good ground for the transfqr of*.the case 
from his court. ° 


BURAJ PRASAD VAISH v. EMPEROR i we r $50 


TTT Section 586 (a), (e)— Transfer -Grounds . 
for—Fair and impartial trial-— Apprehension in the accused’s mind— Further evidence— 
Disallowing questions—R ejection of application to summon witnesses. 


The taking of irrelevent evidence By a Magistrate dealing with a criminal 
oase, his interference with the cross-examination of witnesses by disallowing 
questiohf on the ground that they are indecent or scandalous, his dismissing® 
an application for Summoning a large number of witnesses on the ground that 
it was made for the purpose of vexation or delay are not sufficient to raise in the 
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mind of the accused a reasonable apprehension that a fair and impartial trial 
will not be had and do not make it expedient for the ends of justice that the 
case should be transferred. 

Sumesifcar v. K. E., 12 A. L. J. R., 33 3 The Empress v.gNobo Gopal, I. L. 
R., 6 Cal., 491 ; Farsund Ali v. Hanuman Prasad, I. L. R.. 19 All., 64 ; Duperon 
v. Driver. I. L. R , 28 Cal., 495 ; Sergeant v. Dale, [1817] 2 Q. B. D., 558 at 567 ; 
Leeson v. General Council of Medical Haucaiion and Registration, [1889] 43 Ch. D. 
B66 at 384 ; Queen v. Meyer, [1875] 1 Q. B. D , (73 ; Queen v. Handsley, [1881] 
8 Q B. D., 883 ; Allision v. General Council of Medical Education and Regisiration, 
[1894) 1 Q. B. D., 750 at 758 ; Reg v. Alean, [1864] B. & 8 , 915 ; Girish Chandra 
Ghose v. Q E , [1893] I L. R., 20 Cal , 587, referred to. 

JUGGAN v. EMPEROR oe e. sie cis vee 

— — — — — — —— c  -— Section §£6—Transfer—Proceedings under 

seotion107%— Dis‘rict Magistrate's power to send them to Second Class Magisirate. 

The ict Magistrateis not competent to transfer a case under section 
107 of the Code of Criminal Procedure to a Magistrate of the second class who 
has no jarisdiction to hear the case, King-Emperor v. Munna, I, L. B., 24 All, 
151, distinguished. 


399 


GOBIND SAHAI t=. EMPEROR .. es èe .. 1186 


=- L Seotion 5£6—Transfer of a ocase when io be 
allowed, 

Transfer of a criminal case should not necessarily be ordered simply 
because an accused person thinks that he would not get an impartial 
trial butetye real question to be considered is whether on the facts disclosed 
in the application for transfer there arisea a reasonable inference that the 
Magistrate who is seized of the case may be prejudiced wittingly or unwittingly 

ainst the accused. Farsang All v Hanuman Prasad, I. L B.,.19 All, 64 ; 
in Kishan Das v. King-Emperor, 10 A, L. J. R., 357, referred to. 


SUMESAWAR 0. EMPEROR os ‘es we 
————Section 588— Transfer. 


Bes section 350, supra ià ùi sie we ae 
—-—-————— Section 528—A Magistrate becoming Chair- 


man Municipal Board—Transter of cases—Jurisdiction as Magistrate. 
When a Magistrate is gazetted to the office of the Chairman Municipal 
Board and takes charge of that officy he is thereby divested of his jurisdiction 
as Magistrate. He ceases to be Subordinate tothe District Magistrate and the 
latter cannot transfer any criminal case to him for trial 
NavHt MAL v. EMPEROR as a se =e ss 
amoi —— Sotion 587 (A) — Charge to the Jury 
noi happily expressed—Misdireotion—No failure of Justics—Conviotion not to be sot 











—_——— 





aside. 

Where in a criminal trial by Jury the charge to the Jury was not happily ex- 
epresged and there was misdirection in the charge, but having regard to the 
evidence before the Jury and admissions made by the accused himself it appeared 


83 


* 466 


890 


that there was no failure of Justice, held, that there had been no reason tò. 


interfere with the conviction of the acoused, Section 587 (d) of the Criminal 
Procedure Code was applicable to the case. 





E. J. HOOPER v, EMPEROR .. oe is zi a 
-M oe E 540. 

ectiofi 253, supra s». oo os oe oe on 

EP iliac h upra er t Section 5668— Firsi offender — Criminal mis- 


appropriation and cheating in all their forms—Consiructions of Statute. 


The words ‘‘ dishonest misappropriation ” and “‘ cheating ” in section 582 
of thé Code of Criminal Procedure apply to and cover the offences of Criminal 
misappropriation and cheating respectively in all their forms. 


The words of a Statate should be given an extended meaning of*which they 
are reasonably susceptible when a restricted meaning would reduce those 


wordseo a mere surplusage. 
HARNARAIN v RAMJI Dag ie O cd i eo 
. XII 173 R 
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Company—Appointment of a Direotor in contravention of the Articles of Assooiation— PAGE. 
Allotment of shares by irregularly constituted Board—Palidity of—Objections as to - 
tinreasonable delay in allotment of shares—Failure to give notice of allotment, 


Where in the Articles of Association of a joint stock company the least 
number of directors required to form a quorum was three and in cate of an 
occasional vacancy among the directors the remaining directors were authoris- 
ed to appoint as director, a properly qualified member of the company, any 
appointment of a director or directors by only two of them js irregular. 

An allotment of shares by an irregularly constituted Board of Directors 
is invalid ebu? if the Articles of Association of a company validate an act- 
done by a de faclo director in a bona fide manner the court will uphold his 
act, Where a person to whom shares in a company were allotted by the 
Directors did not decline to accept them Qn the ground of unreasonable 
delay’‘he could not raise that objection against his being put on the list of 
contributories when the company went into liquidation. 


Where a notice of allotment was not served on a person to whogs@@fares 
were allotted he could not be put on the Ist of sontributor.es when the 
company went into liquidation. British Empire Match Co. Ld. Ez parte Ross, 
49 Law Times, 291. Inve Scottish Petroleum Co., 28 Ch. D., TT 413, Dawson 
v. African Consolidaled Land and Trading Co., 1 Ch. D., [1898], 6, British Asbestos 
Co, ¥. Boyd, [1903], 2 Ch. D., 439. -- -È 


CHANGA MUL t. ProvinoraL BANK 


~—Refusal to reyister a transfer —Powor of Manag er=~Delegation of power by the 
Company—articles of Association—<Application of. 


A refusal to register shares in the name of a transferee of those spares 
can only be bya resolution of the Company in persnance of the Artfeles of 
Association. Where the managing agent of the Company refuses to register 

a transfer when the power to do so was not conferred upon him by the 
Company, held, that there was no refusal by the Company to register the ° 
transfer, 


Articles of Association cannot apply to transfers which are made before 
e their coming into operation. 


BAHADUR SINGH v, SHIAM SUNDER TUG «1 : - 629 


Companies’ Act (VI of 1882), section 77—Artioles not valid—Power to borrow confer- 
red on tha managing agenis—Ratification by the share-holders—Efect of ratification 
~stoppel—Contraot Act (IX of 1878), seotion 837. 


The respondent Company registered its Memorandum of Association 
without the Articles. At a subsequent meeting of the Company Articles 
of Association were adopted giving the managing agents power to borrow 
money for the Company, but it turned out that they were not regular. 
The Company, however, treated them ag regular and acted upon them 
and published them for the information of the general public. Held 
that the said Articles having neither been registered along with the Memorandum 

= of Association, nor passed in the manner provided by law, could not take 
effect ns the Articles of Association so as to replace the general provisiong ° 
of the Act, But the share-holders, having acted upon them fora long time 
and having put them forward as embodying the rules and regulations of the 
Company, could not set up the invalidity ofthe said Articles, 


KUNJ KISHORE v, W. K, PORTER 6 T ue os 768 


Compromise—Consiruction—Matters between legates and heirs settled—- Heirs to pay 
_money— Condition precedent—Hquity, __ i XN 


S "i e 

Iu accordance with a certain will the plaintiff was to stand Possessed of 
the entire state of the deceased, to make certain payments each year for 
charities øt celra and to divide the surplus of each year’s income between 
the heirs of the deceased. The will led to litigation which resulted in a 
compromise whereby the heirs got certain portions of the property and 
were to pay annpally certain fixed syms out of ita income towards the objects 
mentioned in the will. 


Eid that the plaintiff was entitled to get from each of the heirs tho 
gums that wore payable under the comgromise but having got thoss sums he 
s was bond to expend them upon the Purposes mentioned in the will and was 


Gatos © 


667 


td g 
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bound to give reasonable accounts to the defendants showing that he had 80 
spent the money. The rendering of the account was not 4 condition precedent 


to the payment of the money. 

ZAINSLABDIN V: ZAKIR HUSAIN ... és oe 
_——__ ——-Deeree— Whether final decision. 

See Res Judicata .. ie ws we 
Confession— Oo-accused— Procedure. 

See Practice ate wa i ae 
Conflict of laws. 

See Registration Act, section 47 ue 


Construction of siatutes. 2 
See Criminal Procedure Code, section 662... ° ie 


Co-sharer ~ Paxlding oncommon land— Bight of oriminal trespass. 


Seo Penal Code, section 447 as Sus ee 
Contract—Aforigage fizing 30 years" for redempttor 


unconscionable bargain ~ Redemption before the expiry of the term 
n of fraud or duress the mere fact that a mort- 
e mortgagor to redeem the mort- 
he contract hard and nneconscionable and the 


it for redemption before the expiry of the 
L. J. R.. 157, and 


A. No. 986 of 1°11, decided 
lowed ; Bhawani v. Sheodayal, 1 A, L. J. R., 188, not 


Where there is no allegatio 
gage-deed fixes a period of 30 years for th 
gaged property does not make 
mortgagor cannot bring a Bu 
period fixed therefor. Ram Prasad v. Jagrup, 10 A. 
Ramban Singh v. Ramkar Singh, (unreported 8. 
on llth April, 1911, fo 
followed. 

s DALTHAMMAN SINGH 0. AMARDEO,SINGH 


Contract Act (IX of 1872), 8 


promise of — Tenant agreed to pay a certain stm of money — Whet 


policy. 

In a suit for ejectmen 
pleaded that he had a right t 
ment was come to by which the tenant agree 
and the Zemindar agreed to withdraw the sui 
to have the status of an occupancy tenant. 
favour of the plaintiff a promissory note 
and the plaintiff withdrew the suit. The presen 
of that promissory note. 

Held, that the agreement amounted to nothing more 
doubtful litigation and that 
unlawful or opposed to publie policy. 


Ram KIRPAL v. GAYA Dat ae se ie 


— Fraud or duress~Hard and 
fixed. 


eotion £8—Zemmndar’s suit for efectment of tenant—Com- 
her opposed to public 


t of a tenant by the Zemindar in which the tenant 
o succeed as heir to the previous tenant an agree- 
d to paya certain sum of money 
t and acknowledge the defendant 
The latter accordingly executed in 
for the amount he had agreed to pay 
t sult was brought on the basis 


than compromising a 
the consideration for the promissory uote was not 


s Section 80—Grainpit actually purchased— Transfer of the pit not 





ee 


contemplated—Lntention of the purchaser to re-8 
gambling transaction. 

A grninpit was puro 
their commission agents and the probabilities, 
laintiffs, were that the defendants would re-sell t 


P irough th@ plaintiffs as their commission agents, gettin 


prices or suffering lose of any fall. Held that thea 
section 80 of the Contract Act. 


rise in the, 


ell it through the tendor— Whether 


hased by the defendants through the plaintiffs as 

to the kmowledge of the 
he contents of the grainpit 
g the benefit of any 


greement Was 


not by way of wager within the meaning of 
Narain v. Srikishen Das, I. L. Ry 


Forquett v. Ostiguy, [1895] A. O , 380 ; Jagat 
3B All., 219, followed. 
BisHESHAR DAYAL V. JWAIA PRASAD ee ee 





by landlord—Liabllity of tenants—Provinoiqt 
Cattre Court swt, 
e 








Sections 69, 70—Money spont under orders of 
Small Oquse Courts Aot, art, 13—8mal} 


Municipal Board 


492 


38 lew 


817 
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Contract Act (IX of 1872)—(concld.) PAGE 


Held also that the suit was not one for recovery of dues within the meaning 
of article 18 of the Small Cause Courts Act and was oognisable by the Court 
of Small Causes, . 








Nosin CHANDER Bosk v. Gappa Brawat ... si oe .. 931 
— ———BS8estion 59—appropriation of payment, 
See Civil Procedure Code, order 34, rr, 4,6 $e ‘à .. 645 











—Seolion 837—Ratification “by share-holders, 
See Companies Act, section 77 .., ` . 768 


Court-Fees—Deficiency—Hatension of time to make itlgood—Judicial disoretion—fppolate 
: Court not to interfere. 

The court of first instance allowed time to the plaintiff to make good the 
deficiency In court-fee and there wag nothing to show that the court did not 
exercise a judicial discretion, held, that the appellate court was not justified in 
dismissing the suit solely on the ground that full court-fee was not paid when 
the plaint was filed 5 


RAMLAL v. KHUNDAT-UN-NIBA .. an ary .. 709 


Court-FeesfAct (VII of 1870) Section 7, Ol, d—Sutt for declaration and tnfunotion—Con- 
sequential relief prayed for—Ad valorem court-fee— Fictitious value— Whether sahip 
entitled to put. 


° Held that the suit was one to obtain a declaratory decree where consequential 
relief was prayed for and an ad valorem court-feu, according to the amount at 
which the relief sought was valued, was payable on the plaint and the memo- 


.—It is of considerable doubt as to whether under Sestion 7, 
Cl..4 of the Court-Fees Acta plaintiff ig entitled to put on hig relief a ficti- 
tious value and not the Correct and proper value Which is known to him. 


a= Per Bichards, 0. J.—The proper meaning to be attached to the latter words é 


amount at which he values the relief sought he is not entitled to put in a 
fictitioas value when the relief is capable of Valuation. 








JAGESHRA v. DURGA PRasap SINGH ai ad vé ` a. B44 
e e ection T (XIco)—Falus of reni suit, 
e Bee Agra Tenancy. Act, section 177 ee toe an ~ e- 938 
—— Section 19 (h) (4). ` Rag no 
See Probate and Administration Aot, section 98 as . 69 


E -——Schedule I, vo, 1—Subjeot-matter in dispute in appeal— Plea d 
of defendant that she was in possession in lieu of dower— Plea tncidental—Oourt-feg 
not payable on amount of dower. = 











In a suit for p8ssession of propert? the defendant pleaded, first, that the 
plaintiff had no title and secondly, that the Plaintiff conld not get possession 
without payment to the defendant of Rs, 80,000, the amount of dower dye to- > 

s . 
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her. The court of first instance decreed the suit for possession, holding that 
the plaintiff was not bound to pay the dower, whatever the amount might be. 
The defendant appealed, paying court-fees on the value of the properly. Ona 
reference by the Taxing Officer as to whether she was liable fo pay court-fees on 
Rs. 80,000, as well, held, that the subject-matter in dispute in the appeal was 
the property of which possession was sought, and that the court-fees paid 
was sufficient. 


Haiprt Bgas v, GULZAR BANO . . 4i “a 


Court of Wards Act (II of 1899, U. P.), sechon 48—Notice to sue duly given —d mend- 
ment—No chango in cause of action—Fresh notice. 


Notice was given tothe Collector as Manager of the Court of Wards that 
a suit will be brought on a promissory note dated 1909 executed by a Ward 
named Pokhar Singh. When the snit was brought the defence was that the 
note s executed after the estate was taken over by the Court of Wards. 
The plaf, thereupon, applied for amendment of the plaint so a8 to enable 
him to fall back upon a previous promissory note of 1907. The application 
was granted. Held that the cause of action as set forth in the amendment 
was sufficiently stated in the notice and the amendment was properly allowed 
and a fresh notice under section 48 of the Court of Wards Act was not 
necessary. McInerny v. Secretary of Slate for India, I. L. R., 88 Cal, 797, 
referred to. 


The object of section 48 isto give the Collector time to consider the 
nature of the claim agaiust the Ward in order thata defence, if necessary, 
might be raised 


e 
Batp&o PRASAD v. THE COLLECTOR OF PILIBHIT .. % a 


a en - ——_— — Secciion d8—Properly atiached by Court of Wards 
in execution of decree— Whether property of the Ward—Nottce, 


Where the Court of Wards acting on behalf of a Ward puts n decree in 
execution and attaches certain property as the property of the Ward’s 
judgment-debtor and certain persons object to the attachment ard bringa 
suit for declaration of their right without giving the Court of Wards two 
months’ notice required by section 48, Act III of 1899, U. P., hetd, that 
the suit does not relate to the person or property of the Ward and no 
notice is necessary. 


LAL 81naH v. Tas COLLEOTOR oF ETAH.. sè pe Ae 
Crown Grants Act —Lease executed by Governmeni—Ezemption of, 

Bee Registration Act, section 17 oe + i i 
Cruelty—Resiiiution of congugal rights—suit for—Effeot on, 

See Mohammedan Law, marriage, restitution of conjugal rights T 
Custom—Eviđence of. 

See Evidence—Oustom . aD a ss 


2a Non-enforcemeni— Effect of. 


A well established custom in a family cannot be defeated by the fact that 
in one case the custom was not enforced, ` 


-  EKRADESHWAR BINGH v. JANESHWARI, P. C, ee ae éi 
Damage—Proof of. i : 
See Estoppel—Acquiesecncs 2 gas ee See me 
——— Suit to recover—Jurisdiction. ` 
See Jurisdiction... sas eon 7 
Decree—Exztension of time for payment. 
See Code of-Civil Procedure, section 48 ... ee in 
———Form of--Suit by one joint owner—olher defendants. ° : 
See Practice a eee er . Se Peon 
———— Orders setting aside—Appeal. 
_, {Bee Civ Progedure Code, Order 9, RU 18. ge 8 ee a 
e e e . 
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Decree—(concld.) 
———— Passed against Hindu father—Hxrecution against sons. 


See Hinda Law—Joint Family ... 
Deed —Interpre/ation of 

See Vendor and p¥&rohaser si eee ag 
Defamation— Privilege —Journalisis’ privilege. 


. 1185 


Where an editor of a newspaper is prosecuted for defamation no privilege 


attaches to 
press as distinguished from the members of the public. 


from statute-law his privilege is no other and gio higher. 





js position as no privilege attaches to the profession of the 


The freedom of the 


journalist is an ordinary part of the freedom of the sub ect, and to whatever 
length the subject in general may go, so also may the journalist, but, apart 


ARNOLD v. EMPRROR P, C. rà iva to vee 1042 
—_—- Publishing a resolution of the Panchayat— Tomporary exclusion of nitif. 
—Panuchayat issuing nolics —Informauon given at family house of plaintif- lent 


service. 


Prima facie to say that a man has been ontensted is to defame him. A 


defendant, acting as a chowdhri, published a resolution of the caste that 
social dealings with the plaintiff’s family were to be stopped as long as they 


did not explain their conduct 


It was found that the defendant was not 


actuated by any ill-will or ulterior or improper motive and that he acted 
in good faith in oxecution of this duty as choudhri and that he made a true 


statement of the facts. 
any malice and was not liable for defamation. 


Hold that the defendant acted bona fide without 


The orthodox members of the Agarwal community issued a declfration 
of the community 


of faith which set out that certain young members 


had brought about the performance of the prayashchit of a man who 
had returned from England ond had dined with him whioh according to them 
for signatures of the members of the community. 


was contrary to Dharm, 


The plaintiff, thereupon, issued an appeal to the community in whieh 
e ‘mong other things he mentioned that if those who associated themselves with 
the England-returned man were to be excluded from oaste, Radha Swanis, 
Freemasons, Arya Samajists and Theosophists shoula not be treated differently, 3 
A meeting of the punchayet was hurriedly called by sending barbers, according 
to custom, to inform the members of the date and place of the meeting and it 
e Was proved that the information was given at the family house of the plaintiff 
Neither the plaintiff nor his brother, who were living elsewhere, appeared at 
the punchayei ond it was resolved that those who had signed the appeal, 
but not the declaration of faith, should be temporarily excluded The defen- 
dant. as chowdhri of the caste published the resolution for the infor- 


mation of the members of the community. 


Held that the mattera before 


the punchayet were well within its jurisdiction and that it did not act 
contrary to natural justice and a court could not sit in appeal over 


a it8 decision, . 


Held farther that a punchayet dealt with family units and not with eè 
individual members and a notice to any member of the family, whereby 
the family was called upon to answer for the action of any of its members, 


was sufficient. 
BisHAMBHAR Das v. GoBinD Das vis sii 
Desgrtion— Hindu wife. 
See Hindu Law—Restitution of Conjugal rights ‘a 
Director—Appointment in contravention of articles. 
Ses Company aes ase Shanta 
Domestic purpose—Repairing a house—Municipal water. 
See Water Works Act, section 46 (a) 


Dower—Court fee paybble on. ° 
See Çourt Fees Act ... Son VEER 
Drain—Right of Municipality to close. 
e See Manicipalitie# Act, section 3- Saa TT 
e es es 


ve 852 
<. 995 
L. cot 
<” 288 
. 481 
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Easoment— Ancient lights—Presoiiption —Measure of right —Infringement — Nuisance. PAGE. 


The owner of u dominant tenement does not obtain py his easement a 
right to all the light he has enjoyed during the period of prescription. He 
obtains a right to 80 much of it as will suffice for the ordinary purposes of 
inhabitancy or business according to the ordinary notions of mankind having 
regard to the locality and surroundings. e 


There isno infringement of the easement acquired by ancient lights unless 
the act which is done amounts to a nuisance, 


Joly v. Kine, [1907] L. R., A. C. 1, Colls v. Zhe Home and Colonial 
Slores, Limited [1904] L. R, A. C., 179, referred to. Paul v. Rothonp [1911] 
I. L. R., 89 Cal , 59, affirmed. 


P. C. E. PauL v. Wintiam Rosson P. C. TA ; we 1166 


Basements Act (V of 1882), scolion 7, Wusiration (1)—Flow of rain water—Bight to 
regulate on the lower land rain water Rawing from tho higher. 


ThOwight of every owner of land lying on a higher level to flow water 
naturally ing on such land and not passing in defined channels to the land 


lying on the lower level is a right. e» jure nature and not a right founded on 
prescription. 


Where the owner of lower land builds upon his land 80 as to obstruct the 
flow of water from the upper land, the owner of the latter is only entitled toa 
decree directing the owner of the former to make provision for the oarrying 
off of rain water. 


Bala Bin Keshwa Sava v. Maharv valad Nagu Puia, [1895] 1. L. R , 20 Bom., 
788 ; Subramanya Ayyer v. Ram Chander Bau, [1877] I. L. R., 1 Mad, 335, 
followeg. | Mahamahopadhys Ranyachtriar v. Ths Municipal Council of Kumbako- 
nam, [190b] I L. R., 29 Mad., 539, distinguished. 

AMBIOA SARAN SINGH v. DEBI SARAN SINGH oes i . 685 


— —Seotion 15—Inierruption in user—Liligation between parties 
in which interruplion admilted—Enjoyment quietly, peaceably and without inter- 
ruption . 

In a sait for an injunction to restrain the defendant from flowing water 
through the plaintifs land a right of easement was pleaded by the former. 
It appeared that{o a previous suit the present defendants sued the present 
plaintiff on the ground that the flow of water had been . interfered 
with by the present plaintiff and ‘the court then found that the enjoy- 


ment had not been proved for a sufficient period to establish a right of 
easement. ; i 


Held, that during the entire period daring which the former litigation was 
proceeding the defendant was not ‘‘qrietly, paaceably and without inter- 
ruption” enjoying the right of easement claimed ; and where the user 
is interrupted it is necessary for the person, olaiming the right of easement, 
to show a further full period of twenty years in order to establish the 
right. The user proved cannot be added to any period prior to the interrup- 


— — n~ 





tion. em 
° @Krpar NATH v. SOHAN DAL ... . E P ay m. 693 
= e eolion. 15—Right of way by. prescription—Period of user to be 


20 years or more. 
The defendant used for many..years a right of way across the plaintift’s 
land, but this way (at least in its entirety) was not, owing to some alterations 
in the dwfendant’s premises. used for a period of fifteen or sixteen years. The eè 
finding of thglower appellate court was that the defendants had not used the 
way in questf{on fer twenty years. 


Held that under section 15 of the Easements Act, the period of user must be 
twenty years or more ending within two years before the institution of the suit 
wherein the claim to which auch period relates is contested. 

“MUHAMMED MARUF v. SULTAN AHMAD .. ass e 400 


oo Section 16—Landlord and tenant —A right to cgush the sugar- 
cane and the expression and boiling of the juice—COuslomary easement. 


Some of the co-sharers in a village sued certain occupancy tenants od che 
village for ejectment as trespassers from certain waste lands in the abadi. 
The defenfiants pleaded that as old fugar-cane culNvator® they werg bya , 
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Easements Act (V of 1882)— (conold.) Paar 
village custom, entitled to use the plot of land forthe purpose of expressing 
and boiling the sugar-cane juice and for cognate purposes. Held that thu 
crushing of the sugar-cane and the expression and boiling of the juice 
is the last of the agricultural operations incidental to the cultivation of 
sugar-cane and the might to do so is not a right of easement claimed by 
the owner ofa dominant tenement against a servient tunement but is of 
the nature of a customary easement within the meaning of section 18 of 
the Easements Act and oan be acquired by tenants against their landlords. 
Mounsey v. Ismay, |1863] 84 L, J. Ex, 52 ; Ashraf Ali v. Jagannath, [1884] I. L. 
R., 6 All, 497% Mercer V. Dutle, [1905 L R, ICh, 538 and Ilakt Baksh 
Khan v. Din Muhammad, P. R., [1897] 58, referred to. 


RAJAB ALI v. RAJJOO KEAN sfs é .. 963 
-———— —————— Section 60 (d)— pking of. f parmanent n nature, 

See Practice oot .. 455 
Election suit — maintainad.tity of. 

See Municipalities Act, section 187 we o.. 459 
Equitable assignment — Deposit in Bank — Pledged to ‘another Bank. 

Se Charge oe ove oe .. 886 
Equity —Compromise—legatee ‘and heirs. 

See Compromise ... be oe .. 618 
———— Deposit of money by pre- emptor —diachment. 

See Execution of decree ee 732 


Estoppel—Acgtiescence—Cosily baldings “built on plaintig’s land— Remorat of buildings 
—Money compensatron—Obsiruction to public highway—Special damage. 

No one can by merely trespa:sing upon the land of another and con- 
structing costly building on it claim a right to rotain possession gteto 
compel the owner to receive compensation for the land. Jethalal v. 
Lalbhai, I. L. R, 28 Bom, 298 and Satish Chandra Banerji’s Law of Speci- 
fic Relic! relied upon. 


Where a plaintiff seeks to remove an obstruction to a public way or street 
he musi prove special damage to himself. Dunn v. Holt, [1904] L. B. K. B, 
341; Virappa v. Sharif Sah, 11 Bom., L. R., 872 ; Bhawan Singh = ‘Narottam 
e Singh, 6A. L., J. R., 499, referred to. 


Ganaa DIN SONAR v. JAGAT TEWARI s ies = -. 1046 
—— ———Neoree against widow— Transfer. 
Sae Res Judicata... yhe, res ie .. 1011 
———— -Mistake—Suit instituted on discovery of. 
> See Land Revenue Act, section 283 (k) ... $ ie -» 1196 
————— Mortgage by Hinds fathor—Sons whether bound, 
See Hindu Law—Joint family .. a “ aes . 194 
———~ — Purchaser under a mortgage deoree— Ihhether pur able? representative of 
mortgagor. 


A purchaser of mortgaged property in execution ofa decree is a repre- 
sentative of the mortgagor and is estopped from denying the validity of the 
em Mortgage if the mortgagor himself could not be permitted to challenge its 
validity. Bishambhar Dayal v. Parshadi Lal, 10 A. L, J. R., 113 ; Bakshi Ram 








v. Lila Dhar, 1L A. L. J. R., 871, followed. , 
Towa Rau o. HARGOBIND a eos ws wee ee 123 
Evidence—admissibilily of—Market valuo.. 
See Preemption—Price ode oe wey Jsi . 692 
— —Compromi se unregistered. . 
e See Registration Act, section 17 e ve oe vee 1821 
— ~——— Consideration, receipt of—Admission, Y 
Held thattho recital as to the receipt of consideration cohtaingd ina 
mortgage deed was admissible in evidence against a purchaser by private 
treaty of the mortgaged property. 
Manohar Singh v. Sumirta Kuar, [1895] I. L. R., 17 All., 482; Behari Lal , 
v. Makhdum Bukhsh, [1918] I. L. R., 85 All., 194, referred to. 
Gara PRASAD v. CHOTOO P ae oe ei vee 941 
— Custo. ° bx 
Evidence oral or documentary, as to the statement of a deceased person 
as to tfe custom in a family is not admissible if it appears that suche 
statements were made,after a pera diy to the custom had arisen, » 
° EERADESHWAR SINGH v. USANESHWARL P, 0. as vee es 1317 
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~———— Grant— Proof of. 
See Fishery Y ars -. 1198 


—— — ~Kanyngo’s report—Decision without other evidence—Practice—Duty of Judge. 


Three persons applied to the Distrist Judge to be appointed guardian of 
the person and property of a minor. The District Judge asked the Colles- 
tor to say which one of the three persons was the fittest to be appointed 
guardian. A report was called for by the Collector from the Girdawar 
Kanungo who reported in favour of the respondent. Tho District Judge, 
thereupon, appointed him as guardian of the person and property of the 
minor. 


Hold, that the report of the Kanungo could not be treated in law as 
evidence and it was the duty of tke District Judge to have called upon the 
different claimants to give evidence and to decide on that evidence. 





idian. gee v. RAGHUNANDAN SINGH ... sis a wu 385 
— siraie importing his knowledge in, 

Bee Practice Gani oes as ee ae vee 1346 

-Sanad—Interpreiation—Opinion of Revenue Officers. 

See Civil Procedure Code, section 60 (g) ... ae ee è .. 437 
== —Sxecession, certificate as. 

See Succession Certificate Act section 16 .. as sue .. 524 
— -~ Fill. 

Sea Will .. on ae ves a . 126 


Evidence Act (I of 1872)—Seotion 68 (5)—Secondary evidence—Meaning of the word 
“ seen’’— Evidence of ilhtterate person. 


The oral account of the contents of a document given by some person 
who has merely seen it with his eyes but is unable to read it is not secondary 
evidence of the document ; the word ‘seen in section 63 (5) of the Evidence 
Act means something more than the mere sight of the document, and the 
clause contemplates the evidence of a person who having seen and examined 
the document is in a position to give direct evidence of the contents thereof. 


When therefore in a suit for redemption of an old mortgage neither the 
original mortgage nor a sopy was produced and the only person who testi- 
fied to the execution and the terms of the deed was a marginal witness who 
was himself illiterate, held, that the statement was not admissible in evidence. 


GHURE v, CHATRAPAL SINGH .. é 


—-————_——Sestion 68, 69—INiteraie witness—Document marked by—Proot 
of document—Transfer of Property Aot (1V of 1888), section 59—Mortgage— 
Two witnesses to a deed—Only one called—Effoct of. 


A mortgage deed was witnessed by two witnesses one of whom Kamla was = 
illiterate and had witnessed it by making a mark only. The other Kishori 
ha@ signed it but he was dead at the time the suit was brought. Kamla was 
called as a witness and stated that the deed of mortgage was executed in his 
presence and the mortgagor had made her mark in his presence and that he 
had pot his mark on it as a witness. The document was not shown to him. 
Heid, that all that section 68 of the Evidence Aét required was that an attest- 
ing witness should be called, and by calling Kamla as a witness the requirements 
of that section were complied with. 


Held, alfo thst a man who puts his mark on a mortgage deed as a witness 
is an attestihg witness within the meaning of section 69 of the Evidence Aot. 
Pran Kristo Tewari v Jadunath, 2 C. W. N., 603, followed. 


,CHIRANJI Lar v. POORNA ais ae os we 1114 


—— ——-—————— Section 74 —Report made by Kotwal in 1840, on reference by the 
Political Agent— Publio record of a public dooument—Adnissilility ip evidence, 


In order to prove that a certain Raja had the authority to appoint a 
mahani of a certain temple, the plaintiff produced a report made by the ketwal 
as far back as the year 1840 on a reference made to him by the Political Agent 
for enquiry in connection with the app%intment of a,certah mahani of that , 


° XII 174 R 
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temple by the said Raja. Hald, that the report was a public record of a public 
enquiry and was admissible in evidence. 


BAaLDEO Das v. GOBIND Das... es Se wee 


—— ——- —getion 90—Document not 80 years old shen produced and 
found not to be genuine on evidence— Presumption— Genutneness. 

In a suit for ejectment the defendant denied the plaintifi’s title and the 

latter produced Kirayanamah in support of his claim. That document when 

` produced wasnot 80 years old but became B80 on the date when the case was 

heard onthe merits. The plaintiff tendered evidence to prove the Kiraya- 

namah which the court disbelieved. 

Held that the document not having been 30 years old when it was produced 

and having been found on evidence not to Be genuine there was no presump- 

tion as to its genuineness on the ground that it was 30 years old at the time 


when the case was tried and the evidence was recorded. A 
CHIRAUNJI LAL v. KALLO me E yz iis Za 
—— —— — ——_ —— section 91— Admission of guilt while departmental enquiry 


going on—Whether could be proved in Judicial proceeding. 


. One S stated to a Bench of Magistrates, that he was willing to compro- 
mise a case pending in their court if the opposite party paid him Rs 9, 
geven of which were paid to the Peshkar. The Peshkar was sent for and 
admitted having received Rs 5.from S, but when he was prosecuted he 
denied the receipt of money. One of the Magistrates was examined and 
proved the confession. Held, that the statement of S was not a complaint 
but a confession of guilt punisheble under section 161 of the Indigqn ePenal 
Code and should have been recorded like a confession. Held, further that 
the statement of the Peshkar being recorded when departmental enquiry 
was going on was nota matter required by law to be in writing and section 


179 


507 


91 of the Evidence Act had no application. The Magistrates, therefore, were ° 


competent to prove the confession. 
HAIDAR Raza 0. EMPEROR one ove P 





——— — Section 91—Hundis renewed from time io timoe—Last renewal 
of hundis on insufficiently stamped paper—Secondary evidence. 


When it is proved that certain hundis were renewed from time to time 
and were handed over to the drawers who held them at the time of the suit 
but the last Aundis were executed on insufficiently stamped paper and could 
not be admitted in evidence, held, that the’plaintiffs could fall back upon the 
hundis that were given prior to the last renewals and secondary evidence 
could be admitted to prove them. 


JAGAN PRASAD v. INDAR MAL .. . T 
Seotion 91—Varying the terms of a compromise. 





Semble. When the terms of a compromise are found to be set out ina 
petition the petitioner is to prove the terms of the compromise and oral eyi- 





dence would not be admissibleto vary or alter its terms. e 
eBHAROSA v. SIKHDAR ae a ii sie A 
—————Seolion 92, proviso (1)— Recital of amount of consideratian 


and of reciept thereof in full—Oral evidence io vary the amount of consideration 


recited can be adduced Gefendant in a suit for recover u 
© consideration, by y of unpaid balance of 


If one party to a deed alleges and proves that the whole - 
sideration, the receipt of which was acknowledged in the ee y Ea 
the case falls within the first proviso of section 92 of the Evidence Act and the 
other party is at liberty to prove what the real consideration was. Evidence 
oan be given'to prove the real nature of the transaction. d 


Hanifumnissa v. Faisunnissa, 1. L. R., 38 All, 540, P. O., followed. Jumna. 


Dass v. eSrinath Roy, I. L. R, 1g Cal., 176, (note) : Shah Muk 

Babu Sreo Kishen, 12 M.I. A., 157 ; Late Himmat Sahai v. Llewhsion. L te 
11 Cal.. 486 ; Hukum Chand v, Hira Lal, I. L.R., 3 Bom., 159 ; Inderjit v. Lal 
Ohand, I. L, R., 18 All., 168 ; Kailash Ohandra v. Harish Chandra, § 0. W. N., 


806 


361 


998 
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158 ; Nathu Khan v. Sewak Koeri, 15 C. W. N., 408 ; Muhammad Yusal v. Muham- 


mad Musa, 27 A.W. N., ‘81 ; Adityam lyer v. Rama Krishna Iysr, 25 M. L. J., 
662, referred to. 


Cxunktr BIBI v. BASANTI BIBI.. ii . . 969 


og g . 
—~————-——-—— ——Section 186 — Relevancy of evidence, how to be deiormined — 
Evidence. 

On a letter addressed by the accused to the legal adviser of the complainant 
criminal proceedings for defamation were started by him and he waserenresented 
at the trial by the same legal adviser. The latter offered himself as the principal 
witness in the case and his evidence was recorded. ‘Lhe Magistrate before 
whom the trial was had while writing judgment was of opinion that the 
evidence of the Counsel forthe complainant was inadmissible and dismissed the 
complaint for want of proof. 


Awg, that inasmuch as the evidence of the Counsel forthe complainant 
was admif€ed on the record and was ruled out by the Magistrate only when 
he came to pass judgmenr there was no trial of the case on vhe merits ; it 
would not be improper for the High court to exercise its revisional powers. 
B. a Samia v. Mirsa Mahomed Shirazi, |1907] 9 Bom., L. R. 1044, distin- 
guished, 


Held further, that in determining the relevancy or otherwise of any 
evidence the court is precluded from considering matters outside the purview of 
the Indian Evidence Act and the Magistrate was in error in ruling out 88 in- 
admissible the evidence that had already been recorded on the ground that the 
witness was appearing as counsel in the case. 


W. £ HEARSEY v. Eva FORSTER st ; .. 285 


— ————————gotion 167—Register or births and deaths kept by village 
Chowkidar—Entries wrilten to his dictation—Corrobot ation Evid once. 


Where an illiterate village Chowkidar, whose duty itis to keep a register of 
birtha and deaths, deposes to the birth or death of a certain person, the eurties 
in that register written up to his dictation under their proper date can be 
produced in corroboration of the Chowkidar’s deposition as containing the 
record of a statement made by the witness referring to the same facts at or 
about the time when the facts took place. Sampai V.: Gauri Shanker, [1911] 14 
O. C., 68, doubted. 


BALDEI ». ABHEY Ram oe z: a ve .. 9456 
Exclusion—/rom caste—Panchait resolution—suit. 
i Seo Defamation š aa ie ae es .. 552 
Executor— Power of—Setiling claims. 


See Will.. os = a ʻi oe Se 
Execution ‘of Decree—Limitation—Limitation det, (XV of 1877), drte 179 
and 180—Order of His Majesty in Counoil dismissing an appeal for want of prosecu- 
tion—Affirmance of the decree appealed from—Decres nisi for sale—Application for - 

© aneorder absolute. 

An order of His Majesty in Counei] dismissing an appeal for want of 
prosecution is not an erder adopting or confirming the decision appedled 
from, and, therefore, when such an order is made, the only decree capable of 
execution is the decree appealed from, Addul Majid v. Jawahir Lal, [1910] 1. L. 
R., 88 All., 164 reversed. 

Where a right to.enforce a decree nisi for sale, made ina suit ona mort- 
gage, had, Botos the passing of the'Code of Civil Procedure, 1908, become 
barred by Art. 17 of Sch. 2 of the Indian Limitation Act, 1877, no provisions of 
the Code could revive it. 

, ABDUL MAJID v, JAWAHIR LAL P. C e . . oe 624 


——————— Fre-emption— Question of varying the decree— Money deposited 
in couri as dircoted by decree—Parl of money aitached and taken out by a 
creditor of . plaintif —Deposit rendered insifficient—Elainit must måke good 
the deficiency—Court should not have allowed payment to creditor until after nat 
decres in the sult. 


1864 INDEX . LA. Ln J. Be 


Exection of decree — (concld) Paar 


A decree for pre-emption was passed conditional on the plaintiff paying 
into court Rs. 1,000 bya certain date. The plaintiff paid into court Rs. 1,600 
by the date fixed. A creditor of the plaintiff attached a portion, namely Rg, 
193-4-6, of the money and the court allowed him to take out thatsum although 
the plaintiff objesteé that the money belonged to the vendee to whose credit 
it was lying in court. This attachment and payment took place after the 
the decree for pre-emption had been set aside on appeal and before the 
plaintiff had filed a second appeal to the High Court. Ultimately the 
original deoņpe was upheld. Jn execution thereof the plaintiff prayed for 
posgessiof and the vendee objected that the fall amount of Ks. 1.000 was not 
in court. 

Held, that the vendee had the clearest equity, to be paid back the full 
amount of money which he had paid for the property to his vendor and that the 
plaintiff, who had been benefitted by the payment to his creditor, must make 
good the deficiency before he could obtain possession. 


Held, also, that it was wrong of the court which granted the atm iment 
of the money in court to order its payment out until a final decree had been 
made in the pre-emption sult. Abdus Salam v. Wilayat dli, [1897] 17 A. W. N., 
31, distinguished, 


SHEO GOPAL v. NANB KHAN .. as as ae .. 732 


—-——_—_——_——— Property described in the schedule, sale of— What could be sold 
in a judicial sale—Sale-certifioate stating that property other than that described in 
the schedule was sold—Jurisdiction — Identity of the property sold—Misdescription— 
Irregularity—Mistake—Descriplion of the attached property in the local Gaseite 
differing from that in the schedule, effect of. š 


s e. 

That which is sold in a judicial sale, on an application for execution of 

a money decree by attaching and selling the property specified in the 

schedule thereto, oan be nothing but the property attached, aud that 

property is conclusively described in and by the sehednle to which the 

attachment refers. If by a mistake in drawing up the schedule a wrong 

properly is attached and an order made to sell it, the only course open to the 

. deeree-holder on the discovery of the mistake is to commence the execu- 
tion proceedings over again. 


Certain decree-holders applied for exeoution of their money decree by 
attaching and selling a certain 6 annas encumbered share of a mahal fully 
described in the schedule attached to the application. The share so described 
in the schedule was attached and sold in due course. The High Court 
affirmed the order of the Subordinate Judge granting the auction-purchasers 
a sale-certificate stating that a 6 annas unencumbered share had been 
purchased by them. Held, that the certificate granted stated that another 
and a different share from that described in the schedule had been purchas- 
ed, and it was beyond the powers of the court to grant such a certificate 
inasmuch ag there was no power to sell the share thus certified to have 
been sold. 

Held also, that as the issue in the case was the Identity of the property z 
sold, it was not a case of mis-description, which could be treated as a me 
irregularity, and all matters, such as, document in other execution proceed- 
ings which went to show that a mistake had been made in drawing up the 
schedule, were irrelevant. 

An advertisement in the Oaleutta Gasetie, though purporting to be a descrip- 

e tion of the attached share, represented that the share to be sold was free 
from encumbrance, 


Held, that the want of correspondence between the sai@ adVertisemont 
and the schedule of the attached property in the proclamation of ‘sale cons- 
tituted an irregularity which the court could cure if the sale had been regular 
in other respects, but it could not validate the sale of the unencumbered share 
which was not the share to which the attachment rslated. 5 ° 


RAJA THAKUR BARMHA v. JIBAN Ram MARWARI P. C. sa .. 156 
e 


——— —___—_—__— Res-Judicata, S . 
See: Civil Procedure Code, section 11 Per ee ee .. 206 
Exproprictary tenancy Acquisition Righi acquired by adverse possession, š bd 
b 


See Adverse possessfon oes as =n ia .. 1158 
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Expropretary tenancy—(conold) Page 
——~—Adverse possession—Agra Tenancy Act (I1 of 1901). 

It is possible to acquire by adverse possession a right, short of full 
proprietorship. Where, therefore, on the death of a Hindu widow her hus- 
band’s brother §. as his next reversioner, took possession of a certain 
mahal owned by the dzceased, litigation followed Wètween him and his - 
prother’s sons ind by a decree on an award by the arbitrators the entire 
mahal was al'otted to I, the son of third brother. formal possession was 
given to I in 1891 but 8, and after him his heir, the defendant, remained 
in possession of certain plots of sir land appertaining to the maha} for over 
twelve years ; held, that the defendant acquired by adverse possession the 
status of an exproprietary tenant. 


Maha Singh v. Khoshi Ram, Unreported L. P. A., No. 38 of 1911, decided 
on 7th May, 1912, referred to. 
rar Rai v. BasDEo a one see oe - 93 


—— —__ 2 —___ Contract to pay higher rate. 








See Agra Tenancy Act section 10 a ‘oat wa 186 
———— ~———————Sir land sold in execution of decree —Ex-proprietary rights 
whether oan be giten up or taken away— Proof necessary— Right in vem. 
_ Certain plots of sir land were mortgaged by the owner who afterwards made 
a perpetual lease of the same in favour of the defendants. The property was 
sold in execution of decree upon the said mortgage and was purchased by 
the plaintif, who brought the present suit for physical possession of the 
plotse field that the plaintiff was not entitled to possession but was only 
entitled to the rent which the ex-proprietary tenant was bound to pay. 
A plaintiff in a sult for physical possession must show a right to possession 
* against all the world. When a proprietor’s right is sold he becomes an ex- 
proprietary tenant of his sir land and this right can neither be given up by the 
proprietor nor taken away by court. : 
GHURA r. SHITAM KUAR Bis oe ahs z B70 
Fabricating False Evidence 
_ See Penal Code section 193 be see ae ‘ 104 
Family settlement— Money borrowed later on— Burden of proof. 
See Transier of Property Act, section 58... m <i .. 1098 
Fictitious entry — Morigage—Fratd on Registrar. 
See Registration Act, section 28 vee ie Sts w. 918 
Value— Court fee payable. 
See Court-Fees Act section 7 (4) ‘a we ‘sa .. 844 
Final order— Meaning of. aa 
° e Soe Stamp Act, section 2(5) -- si ee KA . 113 


Fishery — Government Grant ofa several fishery—Julkar—Tical and navigable river— 
Change in the course of the river —Grantee’s right Old grani—Proof—Evidence, 

In Bengal the Government’s grantee of a several fishery ina tidal naviga- 
ple river can follow the shifting gourse of the river for the enjoyment of his 
exclusive fishery 80 long as the waters form part of the river system withine 
the upstrgam and downstream limits of his grant, whether the Government 
owns the Boil shbjacent to such waters as being the long established bed, or 
whether the soil is stil] in a riparian proprietor a8 “being the site of the river’s 
recent encroachment. 


*.. The English common law of several fisheries is not applicable in Bengal. 


Where the question was whether the Government in right qf Crown granted 
before the decennial settlement tothe plaihtiff’s predecessor-in-title a several 
fishery in a tidal navigable river in Bengal and the plaintiff did not produce 


tite original grant :— 


1866 -INDEX [A. L J. R. 


Fishery—‘coneld) Paar 


Held, that although it was usual to find some entry in the decennial 
settlement papers of the creation of a separate estate of julkar at the period 
in question, yet in the absence of evidence to show that julkar grants made 
prior to the decennial settiement or that settlements with zamindars made 
at the time of it must necessarily have taken the form of pottahs or some 
other muniments which should be in the zamindar’s possession, or be recorded 
in the Government archives still in existence, and in view of the fact that in 
practice such original grants are bat rarely forthcoming at the present time, 
for proof of etch grants resort must be had to secondary evidence of them, 
or to the inference of a legal origin to be drawn from long user; 


Held, on the evidence, that although the evidence of a Government grant 
of an exclusive fishery in navigable waters ought to be conolosive and clear 
yet ingo far as such evidence could at the present time be expected to be 
forthcoming as to particular grants more than a century old, the evidence 
in the present case was sufficient to show. that the Government did ota lly 
grant to the plaintiff's predecessor-in-title, or settle with him so as é effect 
to grant, a julkar right of several fishery in question. Hori Das Mal v. 
Mahomed Jaki, [1885] I. L. R., 11 Oal., 434, approved, 


“SRINATH Roy v. DINABANDHU SEN P.O. ... ee oe ws 1198 
Foreclosure suit—Derfendanis agriculiurisis, 
See Bundelkhand Land Alienation Act, section9 .. sa .. 503 
—— —: m —Transferee—morigage. 
See mortgage by conditional sale es wee ard oe 457 
Foreign judgment—Sense in India. e? 
Bee Civil Procedure Code, section 11 22 či aes .. 1074 
Forfeiture—ccez tance of rent after breach of condition. ie 
See Transfer of Property Act, section 106... - Ze Pee 3% 1139 
———_—— Transfer of leased property. 
" ‘See Transfer of Property Act, section 114.. i ize .. 650 
Fraud— Fictitious entry in mortgage deed, 
Bees Registration Act, section 17 we oe ‘is .. 774 
è See Registration Aot, section 28 ss i 913 


General Clauses Act (X of 1897), Section £4—Nolification issued by Government exempi- 
ing agricultural leases from registration—Registration Act (XVI of 1908}, subse- 
quently passeã— Effect of. 


Where the Government in 1885 issued a notification exempting agricul- 
tural leases from registration and did not modify or cancel the notification 
after the passing of the Registration Act of 1908, held, that the notification 
was still in force, in view of the General Clauses Act and an unregistered 

œ agricultural lease was admissible in evidence. 


HAZARI SINGH v. TIRBENI SINGH as ate aah vee 792° 
General repute —Evidence of. É 

See Code of Criminal Procedure, sestion 117 oe i wes 937 
Gift— Hindu testator by. 

e See Hindu Law— Will PA a ais wae ee 742 

—— Mars-ul mani—Shia. « N 

See Mohammedan Law Gift . ii ow 182,417 
——— Pardanashin lady— Proof. 

See Burden of Proof aa ae a ee ee” 116 
——— Revocation. 

See Mohammedan Law—Gift ...° o R “a ws 452 
Gratuitous Act—Colecoiion of subscriptions—Treasurer—liubilily of. 

See Negligence è .. : oe © e ee œ . 351 

. è . 
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Grove—Land let out for—Whether given for agricultural purpose—Suit for possession 


in Civil Court—Jurisdioction. 


Land held a8 a grove is not land held for agricultural purposes. Where, 
therefore, land was given by the Zamindars to planta grove and the grantees 
died withtut leaving any heirs who were joint in cultivation with them and 
their other heirs sued for possession in Civil Court, held? that the Civil Court 
had jurisdiction to entertain the suit and the provisions of the Agra Tenancy 
Act were not applicable, Mohammad Ismait Ahan v. Mithulal, 11 A. L.J. R., 
649, Hadi Hasan Khan v. Pati Ram, 11 A. L. J. R, 236, followed. Dillard v. 
Wobd, 55 Ala , 486, referred to. . , 


HABIBULLAH V. KALYAN Das... oe ee a ` 


Guardianship, Hindu Law—Right of the father to—Contract by father to enirust custody 


and education of his sons to another: -*Fathes right to revoke such a contract—Proper 
tribunal for ihe consideratian of such a question—Jurisdiotion—Suit by father to 
appoim him guardian of his sons and to recover custody of the minors— Questions to 
be delermi®ed in such a suii—Guardian and Wards dot (VIIL of 1890), sestions 9 
and 19— Proceduro under the Act— Powers of the Disirict Court over infanis who lite 
in England—Letiers Patent, 1865, Clause 18—Power of High Court—Order, form of. 


A Hindu father is the natural guardian of his children during their 
minority but this guardianship is in the nature ofa sacred trust, and he can- 
not, therefore, during his lifetime, substitute another person to be guardian 
in hia place. He may, in the exercise of his discretion as guardian, entrust 
the custody and education of his children to another, but the authority 
he thus confers is essentially a revocable one and if the welfare of the 
children require it, he can, notwithstanding any contract to the contrary 
take Bueh custody and education once more into his own hands, But if 
the authority has been acted upon in such a way as, in the opinion of 
the court exercising the jurisdiction of the Crown over infants, to create 
associations or give rise to expectations on the part of the infants which 
it would be undesirable in their interests to disturb or disappoint, such 
court will interfere to prevent its revocation. Lyons v. Blenkin [1821] Jao., 
245, followed. 


A District Court is nota court exercising jurisdiction of the Orown over 
infants, and has no jurisdiction over infants except such jurisdiction as 
is conferred by the Guardian and Wards Act, 1890, (Act VIII of 1890). 


A suit inter partes is not the form of procedure prescribed by the 
Guardian and Wards Aol, 1890 for proceeding in a District Court touching 
the guardianship of infants. 


The powers of the Madras High Court in dealing with a suit tonching 
the guardianship of infants instituted in a District Gourt and subsequently 
transferred thereto under olause 18, of the Letters Patent, 1865, are confined 
to powers which but for the transfer might have been exercised by the 
District Court. 


Where minor boys were not ordinarily resident within the jurisdiction of 
Chingleput where a suit for recovery of their custody was brought, held, 
that S. 9 of the Guardian and Wards Act 1890, gave the District Court and 
consequently the High Court where the case was transferred, no jurisdigtion 
over them, and that the sult must be dismissed. 


Held, also, that considering the age of the infants any attempt on the 
part of the defendant to comply with the order of the High Court, would, 
if the infants had refused to return to India, have been coutrary to the 
law of England, and would have at once exposed the defendant to proceed- 
ings in Welta on writ of Habeas corpus; that no court ought to make 
an order which might lead to those consequences ; and that the most which 
a court of competent jurisdiction in India could do under the circumstances 
of the case was to order the defendant to concur with the plaintiff as the 
Infant’s guardian in taking proceedings in England to regain custody and 
control of his sons, 

e e 
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ANNIE BESANT v, Q. NARAYANIAH P, C? .. ses oe e. 1155 


Mohammedan Girl. ee 
See Mohammedan Law—Guardflagship ... 0 ss Sa 
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Guardian and Wards Act (VIII of 1890)—Application for appoiniment of guardian 
of a minor—Direction io third party for depositing the minor’s money in court, 
legality of. 

In proceedings, under the Guardian and Wards Act, for appointment of 
a guardian of a minor, the District Judge has no power to add, to the order 
passed in the case, anyedirections to the rival applicant for guardianship to 
deposit in court the minor’s money which he has in his possession. 














MOHAN SINGH v. ANAR KUER ... "A ots oe .. 788 
Sopa eg eS ——— ——Seciion 9—-Procedure. 

See Guardianship, right of father to | ... A its .. 1155 
acts eee — Section 9, 

See Mohammedan Law Guardianship e ee ee .. 392 
High Court— Appoinimeni of Sizih Judge— Praotice, 

See Letters Patent 24 ©. 104 ... aa iz ies Ø.. 231 
Hindu Law—Adoption — Lineal descendant, e 

See Agra Tenancy Aot, section 22 . sis see .. 123) 


—— Alienation by adult brother as manager and for benefit of the family— 
Binding on minor brothers. 

Where a brother of some Hindu minors although not a natural guardian of 
those minors was the manager of the joint family consisting of himself and 
the minors and he transferred certain joint family property with a view to 
give away their sister in marriage as well as carry on a business belonging 
to the joint family, held, that the brother being the manager of the property 
and the sale being to the advantage of the minors it was binding en*the 
latter. Hanuman Prasad Panday v. Munraj Kooteri, 6 M. 1. A., 393 (at 412) ; 
and Mohanand Mondal v. Maufur Mondul, I. L. R., 26 Cal., 820, referred to, 


Rau CHARAN v. M HIN LAL saë os ee š .. 136 


———— By father as manager of joint Hindu family— Decree against the father 

alons —Execution of decres against the sons after the father’s death - No legal necessity 

e nor antecedent debt — Debt not tainted with immoralily—Aortgaged property or the 
father’s interest therein not saleable. 


A father as manager of a joint Hindu family mortgaged a joint ancestral 
family property. The mortgagee brought a suit against the father alone 
and obtained a final decree for sale of the property. Before execution of the 
decree, however, the father died. The mortgagee decree-holder applied for 
éxecution of the decree against the sons who objected on the ground that joint 
ancestral property could not be sold in execution of the decree against the 
father alone. It was found that the mortgage was not made to meet any 
family necessity or to pay off an antecedent debt. It was also found that the 
Joan was not tained with immorality. ae 


Held that under the circumstances the decree-holder was not entitled t 
gell the property. When a money lender offers cash consideration to the 
father of a joint Hindu family in return of an alienation by way of sale, 
or mortgage of joint ancestral family property in his hands, he is asking 
the father to do that which the latter has no right to do except for family 
necessity and a decree obtained against the father alone is, therefore, not 
binding on the sons. 
Pem Singh v. Partab Singh, (1892) I. L. B., 14 All., 179 referred to. 
Chandradeo Singh v. Mata Prasad [1909] I, L. R., 31 AN., 176 applied. 
` Nanomi Babuasin v, Madan Mohan [1885] I. L. R., 18 Cal., 22 refered to. 
Kali Shankar v. Nawab Singh, [1909] I. L. R., 81 All., 507 referred to. 
Koer Hasmast Ram v. Sundardas [1885] 1. L. R , 11 Cal., 396 referred to. 
Bhagwati Prasad v. Ganga Prasad [1911] 8 A. L. J. R., 649, followed. 
Gaya Pyasade Umar v. Raghunath Rai [1911] 8 A. L. J. R., 1622, applied, 


` Held, further, that the sons not being parties to the suit on the mortgage 
or the’d&cree passed thereon and no steps, by way of execution of the decree 
against the father haying been taken, wiih respect to the mortgage property 
e e e 





VOL. XIL] INDEX 1369 
Hindu Law—(conid). PAGE, 
during his life-time, no charge Was created on the property to the extent of 
the father’s undivided share nnd interest in the property, 

Held, also, that a decree for gale upon a mortgage passed against a Hindu 
father doea not create a charge upon the property even to the extent of the 
judgment-debtor’s share which could not, therefore, be sq@d after his death. 

A decree based on a mortgage and passed during the father’s life-time 
is not analogous to an attachment made during his life-time which could 
create a charge on the property 80 far as his share and interest in it 
were concerned. 2 
Suraj Bansi Koer V. Sheoprasad Singh, |1878] I. L. R , 5 Cal., 148, reférred to. 
_ Bakhtawar Singh v. Brij Mohanlal, [1904] 8 A. L. J. R., 127, distinguished. 
ALI AHMAD 0. SOHAN Lab e. ves eee oe .. 613 
— ——— Adoption—Joint authority to two widows. 
SP Hindu Law—Will sis se i 815 
— — — ————— legal necessity. 
See Burden of proof si ee .. 495 


Bindu widow— Suit by reversioners to set aside an Ijara execut 
by a Hindu widow fora term of 60 yoars— Family set(lement— Euidence—Consent of 


reversioners— Conduct of plaintifs—Necessity. 

A Hindu Zwidow has power to deal with the family property in case of 
necessity with the consent of the then present reversioners. 

Wiege an alienation is msde with the sanction of the reversioners in 1863 
and the plaintifis took no objection to it for a long time held that that was 
evidence of the fact that the arrangement was made in good faith and under 

E such circumstances of necessity as would give it validity. 

In 1868 a Hindu widow executed an Jjara for a term of 60 years in respeot 
of her deceased husband’s estate which was then in serious peril. The Ljara 
formed part of a general family settlement whereby the widow divided the 
family property amongst the then reversioners, reserving to herself only a 
smali income a8 maintenance, and wherein all branches of the family shared, 
One of the reversioners died in 1882 and after the death of the widow in 1893 
his sons brought this guit to set aside the ljara :— 

Held that the arrangement of which the Jjara formed a part was in truth 
dictated by the necessities of the case, and that the choice of the term of 60 
years as the term of the Jjara was made for the benefit of the estate and was 
binding on the reversioners. 

Biyoy GOPAL MUKERdI Y. GIRINDRA Nate MUKERII P. C. oe es 


____ pebt incurred by managing member to pay the price of property purchased 
for and with the consent of the members— Legal necessity. 


Where a purobase of property was made by and for the benefit of a joint 
* andn family and with the consent of every adult member thereof and with a 
view to raise money for the purpose of paying the price of that property a 
mortgage of joint property was made by the managing member of the family 
alone. Held, that the mortgage Was & debt incurred for legal necessity for which 

the family property was liable. 
PITAMBER LAL v. SITAL - ase ee ons we 

by father. 


® 

Bee Hindu Law—Joint family .. ane isi 

——— Right of sons to pay of father’ s—Redemption. 
+ The rule of Hindu law thatthe sons in a Joint Hindu family can avoid 
for which a decree was passed against their father 
ing that they were no parties to the decree and that the debt 
doesnot apply where the sons 
t of their father’s debt but offer to pay it. 


e SARDAR SINGH Y. RATAN DAL si e. 
° 
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Inheritance—Sapinda-relationship, definition, limitation and mutuadility 


Colebrooke’s Jranstation— Bandhu—Bhinna-gotra-sapinda—Three classes of Ban- 
dhus—Father’s father’s son’s son’s daughier’s daughters son—Principles on which 


questions of Hindu Law should be decided. 


Under the Mitakshara father’s father’s son’s son’s daughters dafighter’s 


son is not an heir. © 


Under the Hindu law the right of collaterals to succeed to the inheritance 
of a deceased person is dependent on the existence of the sapinda rela- 
tionship between the propositus and the claimant, and under the Mitakshara 
law sapinda r€lationship arises from community of blood or ‘‘community of 


particles of the same body.” 


In the Mitakshara in the third chapter of the Acharakanda in the passage 
which deals with the rules of forbidden degrees of kindred Vijnaneswara 
lays down rules for the limitation of sapinda relationship generally, and 
consequently the sapinda relationship comes to an end with the fifth dggree 


when the descent is through a female, e 


The word Bandhu in the system of the Mitakehara signifies a bkinna-gotra- 
sapinda, and is used by the author in ch, 2, section 6 in a restricted and 
technical sense, a8 implying a relation belonging to a different family but 


united by sapinda relationship. 


Under the Mitakshara the sapinda relationship. on which the heritable 
right of collaterals ig founded, ceases in the case of bhinna-gotra-sapinda 
with the fifth degree from the propositus, and in order to entitle a man to 
succeed to the inheritance of another he must be go related to the latter 


that they are sapindas of eaeh other, 


e 
In his rendering of the Matakshara the paraphrase given by Mr. Colebrooke 


of a sapinda as a relation ‘ connected by funeral oblations ” is erroneous. 


The Hindu law contains it8 own principles of-exposizion, and questions 
arising under it cannot be determined on abstract reasoning or analogies 
borrowed from other systems of law, but must depend for their decision 
on the rules and doctrines enunciated by its own law-givers and recognised 


e expounders. 


Lalubhat V. Mankuvarbai, [1876] I. L. R., 2 Bom., 886, Lalloobhai v. Cassibai, 
[1880] L. R., 7 T. A., 212, Girdhari Lal Roy v. The Bengal Government, [1868] 
12 M. I A., 448, Umaid Bahadur v. Udoi Chand, [1880] I. L. R., 6 Cal, 119, 


Babu Lali v. Nanku Bam, [1894] I. L. R., 22 Cal., 339. 


RAMCHANDRA MARTAXD WAIKAR v. VINAYAK VENKATESH KOTHEKAR 


P. O is . s 


——— — — Joint family —Agreement to sell joint family property by one brother uith the 


other brother’s consent, binding. 


.. 1281 


One only of the two brothers, who are both members ofa joint Hindu 
family can with the consent and authority of the other agree to transfer pro- 
@ perty belonging to both and such agreement is binding as against a subsequent 


sale of the same property made by both the brothers. 
THAKUR DIN v. SRETLA SaHal Sr 





a ere ee 


Par ties— Foreclosure suit —Parlies interested in the mortgaged 


properties— Managing member as representing thefoint family—Transfer of Properly 


Act, (det IP of 1882), Section 86, 


Where two persons, who had acquired interests in certain mortgaged 
properties in their own name but in fact on behalf of the joint Hindu 
family of which they were managing members, were made partis to the 
foreclosure action by the mortgagee and the -foreclosure decree was made 


against them : 


Held that the managing members so effectively represented all] other 
members of the family that the family as a whole was bound by the fore” 
closure decree, unless it was established that the managing members did not 
act in every, way in the interests of the family. Where the mortgagee had no 
notice of the interests of the other members of the joint family, section 85 of 


the Transfer of Property Act did not apply. 
BHEO SHANKAR RAM v. JADDO KUNWAR P. 0. i ia 
e 


52 
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PAGE 


—-— LL Property purchased by one member of the family with hs money 
for the famtly—Joint property — Mortgage by one member—Estoppel against his sons— 
Non-joinders—Only tho heirs of the mortgagor parties. 

When one member of a Hindu family purchases propêrty with his own 


money for himself and his father and 
their joint property, it is the joint p 


brothers and the property is treated ag 
roperty of the family, and not the self- 


acquired property of the member with whose money it is purchased, 


When joint family property is mortgaged by one member of the°’family the 
sons of the mortgagor are not estopped from denying the right of the mortgagor 


to deal with the property alone, 


All the members of the family age necessary parties to a Buit for sale upon 
& mortgage of the family property and the failure to bring any one of them 
upon thg record is a fatal defect to the suit. 


SHIAM SUNDAR LAL ð. BUDHU LAL 


—— ——— Property standing in the name of a junior member—Presump- 


tion—Self-acqusition. 


Where the question is whether a property standing in the name of a junior 
member of a joint Hindu family is his self-acquisition, the criterion is to 
consider from what source the money came with which the purchase was made 


and in the absence of evidence that the 
or thatthe property in question was p 


the presumption is clear and decisive that it was acquired by the head of the 
family ig the name of the junior member and that it was not the self-acquired 
property ofthe latter. Dharm Das Pandey v. Musammat Shama Soondri Debiah, 


followed. 


° PARBATI DASI t. Raza BAiKUNTHA 
— ——-———Manager— Power ic 
See Hindu Law—debts ats 


8 M.I. A., 229 and Gopeskrist Gosain v. Gungapersad Gasain, 6 M. I. A., 53, 


— > -—~—Marriage Restitution of conjugal rights —Legal oruelty, what amounts to 


¥ 


justified, 


—Personal health of the wife endangered—When desertion by a Hindu wife 


Where a Hindu husband starved his wife, did not give her proper clothing, 


shut her up every time he went out o 


once from his house and frequently used personal violence towards her, 


held, that the facts constituted legal 


such a character as to endanger the personal health if not the safety of the 


wife. 


-Cruelty in a degree which rendered it unsafe for the wife to return to her 


husband justified desertion by the wife 


defence to a suit for restitution of conjugal rights. 


BHAWANI Prasad v. SUBHAGI 


794 

junior member had any separate funds 
urchased with money belonging to him, 
Nara Dz P. O, .. os o 7 
transfer. 

ès ne i .. 186 
f the house, turned her out more than 
oruelty inasmuch as they were of 
under the Hindu law and was a good 

.. oe è oe DDG 


2 e—— p —Partition—Right of co-parceners —Fumily cusiom ~Suocession—Exolusion 


of females—Babuana grani —Sohag grant — 


Partition of lands held under such grants 


— Widow's right to succession (0 hsr husband's separate Babuana or Sohag properly 
—Aceretion—Consiruction— Words Auras putra poutradik, 


The right under the Mitakehara of co-parceners in Hindu ancestral pro- 


perty to have the joint property par 
property is held under a grant, or is 
impliedly prohibited any partition of t 
of defeating fhe oBjest of the grant ore 


litioned ia unquestionable unless the 

subject to custom, which expressly or e 
he property which would have the effect 
ustom. 


By the family custom in the Durbhanga Raj each younger son of the 
Maharaja of Durbhanga is entitled by way of a Babuana grant to a portion 
of the Raj Reasat for the maintenance of himself and his male descendants 


in the male line, and the wife of a 
grant the usafruct of a portion of t 
herself and her male descendants in 
perty- granted continues to form part 
never, separated and the property so 


younger son gets by way of a Sohag 
he Raj Reasat for the majntenance of 
the mtle line. In each case the pro- 
of the Raj Reasat from which ig js 
granted reverts to the Maharaja for the 


time being eof Durbhanga on the failuy of male descendantg in the male line 


` of the grantee. 
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On the death of the grantee of a Babuana or Sohag grants his or her sons 
until partition are co-parceners in Babuana or Sohag property, which is in 
their joint possession ancestral property subject to such family custom as 
applies to it; and guch co-parcenera have the right to partition such pro- 
perty. ` 

Durgadutt Singh v. Rameshwar Singh, [1909] L. R., 86 1. A., 170, dis- 
tinguished. i 


In eagh case females, widows and daughters and descendants of daughters 
are by the custom applying to such grants excluded from succession, 


In a Babuana grant, which could not be made under ordinary Hindu 
Law but is authorised by a family custom which excludes females from the 
succession, the words Auras putra poutradik are words of limitation and not 
words of general inheritance which would include fewale as well as goale 
heirs. : 


e 
Bam Lal Mookerjes w. The Secretary of State for India in Council, [1880] L. R, 
8 I. A., 46, distinguished. 


$ EXRADESHWAR SINGH V. MUSAMMAT JANESHWARI BABUASIN P. 0. -- 1217 
——— —-—Religious—Endowment— Shetati-— How oreated— Receipt of ronis and profits. 
See Res Judicata .. os ae ie ws e. 1176 





—Widow—Hoiding life-estate as legates—Enlargement of estate by grant 
from Governnent subsequent to oxpiry of orginal mustajiri lease—Effeot of such 
grani—Section 61, Transfer of Property Act (IV of 1882). . 


A farming lease of some tracts of waste land in the Kumaon Provinoe 
was granted in, 1844 by the Government to T. $8. for a period of 20 years. 
The exact terms of the lease could not be ascertained bat it appeared from ° 
records that it’ was the settled and declared policy of the Government inthe 
ease of Buch leases to confer proprietary title on the lessee at the end of. 
period of the lease if the Government was satisfied with the efforts of the lessee 
to bring the land under oultivation. 


In 1851 T, 8. exeouted a will bequeathing his property to his wife, R, forher 
life and after her death to his daughter G for her life and the remainder to the 
plaintiff. T.S. died in 1852, and thereafter the land remained in the posses- 

e sion of R upto 1871. In that year the Government conferred proprietary 
title on R and she then sold the land to the defendants. After the death of R 
and G, the plaintiff as remainderman claimed the land. 


Heid, that the original lease having expired in 1864, R’s possession after 
that date was in her own personal right and not as a legatee of her husband’s ` 
estate, that the grant by the Government of proprietary rights was there- 


fore not an enlargement of the original lease-hold estate, and the plaintiff had 
æ no Glaim. 


Held, algo, that if R’s possession upto 1871 had been in her capacity ae 5 
legatee under the will, the enlargement of the estate must have operated as an 
enlargement of the estate of her husband for the benefit of the remaindermen 
under the will ; andin that case section 61 of the Transfer of Property Act 
would not have any application, and the defendants would not have been 
entitled to be re-imbursed for the expenses incurred by them in making improve- 

ements on the land. 


Ras KISHORE Das v, JAINT SINGH at s ° eN .. 717 


——— —— Witfe— Right to live in ihe husband’s house— Unehastity and immorality— 
Bjeciment suit, 


A Hindu husband has fall ownership and dominion over his house and the 
wife cannot insist upon living in any part of the house against his will. Ina 
sult brought by him to eject his wife from the house the question of immorality 


or unchastity of the wife does not arise. Baldeo Das v, Sham Lal, I. L. R, 1 
All., 77%referred to, = 


GANPAT v., SUNDEI .. ee Serr os : .» 1039 
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— ———— Will — Constrtiction —Adoption—Seoular motive—duthority yiven Jointly to 
two widows to adopt—Ezeroise of suoh a power by the survivor. 


Whero the will of a Hinda testator who left him surviving two widows, 
provided’ that you should adopt a boy who is our sanmhita (one already related 
whenever it strikes you that our samasianan (famfly) should continue, 
their Lordshjps, without deciding the validity of a joint power of adoption 
and its Interpretation, held, that the language of the testator pointed to the 
predominance of the secular motive and in the absence of anything requiring 
or justifying the interpretation of the provisions of the will with, regard to 
the adoption in any special way arising from the fact that the testator was 
a Hindu, the will must be interpreted according to the plain meaning of the 
language used ; that so construing it gave the widows Jointly the power to 
adopt a son should an occasion arise which in their joint opinion made it 
desireable so to do ; that the death of one of the widows put an end to sucha 
join®&power ; and that an adoption alleged to have been made after the death 
of one o®the widows by the surviving widow, was of no validity. 


Sr RAJA VENKATA NARASIMHA Appa Row v. SRI Raja PaRTHASRATHY P, C. 315 


—- —— — —Hinslu Wills Act (XXI of 1870)—dAbsolute gift—Gift over in 
case of the taker’s death without leaving male issue— Period of distribution, 


A Hindu testator by his Will, to which the Hindu Wills Act 1870 did not 
apply, after devising the whole of his property to his two sons in equal shares, 
rovided that ‘*should either of these two sons die Without having had 
leavingi any male issue, the survivor is duly to take the whole of the pro- 
perty appertaining to the share of the deceased son who may haye (leave) no 
male iséus,”? 


Held, that the period to whioh the gift over referred was the period of 
death of either of the two sons leaving no male issue, whenever such death 
should ocenr, either before or after the death of the testator. 


Held also, that looking to the whole Will, on the death of one of the 
two sons both of whom survived the testator, leaving no male issue, the 
surviving son took the property appertaining to the share of the deceased . 
son. O’Mohoney Y. Burdati, (1874) 7 Eng. & Ir. App. 488 ; Edwards y. Edwards 
[1852] 15 Beay., 357; Alen v. Farthing. Jarman on Wills, 6th Ed. p. 3160, refer- 
red to. 


CRUNILAL PARVATISHANKAR v. Bar BawRatH P. O. oe e 742 


—Intention— Surrounding  circumsiansos—‘ Aulad? Khandan 
— Legitimate and illegitimate children. 


By a codicil] the testator, a Hindu of the chatiri oaste, settled a main- 
tenance allowance to be monthiy paid "lo Jang Bahadnr Singh and hia (aulad) 
iseues for generation after generation as long as the (Khandan) family of 
Jang Bahadur Singh and his (aufad) issues remain in existence ” and provided 
that Jang Bahadur Singh was to enjoy the maintenance allowance during hig 
life-time without power of alienation, but after his death from among his œ 
daulad) issues one person (tis ko hag pahunchia ho) to whom the right may go 
shal! be considered proprietor of this maintenance allowance without division 
as a rats, The other issues of the family of Jang Bahadur Singh spall be 
entitled to get food, raiment and other necessaries out of the monthly allow- 
ance ; when there remain no descendants of the family of Jang Bahadur, at 
any time, the monthly allowance will be resumed and remain in the proprie- 
tary possession of the siasal (gaddinashin), Jang Bahadur Singh was the 
gon of the testator by a Msahomedan mistress but was brought up and lived 
as a Hinflu, atd at the date of the codicil had one son, the first defendant 
by his deceased chatiri wife and had been married for some time to another 
Chattri wife, both of whom survived Jang Bahadur Bingh, who also left 
him surviving the plaintiff and the 2nd, 8rd and 4th defendants, who were his 
sons bya Mahomedan mistress. 


Held, that Jang Bahadur Singh was created ancestor or firat proprietor 
of the maintenance allowance and the question as to who sheceefed him as 
proprietor thereof depended upon the wishes and intentions of the testator as 
revealed by the language of the codicil viewed through the light of the $itcum- 
stances*which surrounded him at the time he made it and pot upon the validity 

° . . 
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or otherwise of the marriage of Jang Bahadur Singh with the first defendant’s 
Ohattrs mother. z : 


Heid, also, that the intention of the testator so ascertained was to treat 
the marriages of Jang Bahadur Singh with the said two Ohatiri women as valid 
and the issue of those marriages as legitimate issue and that in construing the 
codicil the first defendant must be regarded as the legitimate gon of Jang 
Bahadur Singh. 


Held, further, that for the purpose of fixing succession to Jang Bahadur 
Bingh the testator must have had in mind the Hindu Law, which ia the 
matter of succession to property, takes» no account in the three higher olasses 
of illegitimate descendants ; that the plaintjff and his brothers being Jang 
Bahadur Singh’s illegitimate children were not included within the terms 
‘aulad’ and khandan’ oreither of them ; and that the first defendant was 
the sole person entitled to succeed Jang Bahadur Singh to the maintgn e 
allowance, 


BHAIYA SHER BAHADUR v. BHAIYA GaNGA BakusH Rixan P. C, oe 
Illiterate person—Ecidence of. 
Bee Evidence Act, section 63 (5) or a Sa: ss 


Income Tax Act (II of 1886), sections $5 and 36— Prosecution for making false siate- 
ment not to be ordered except at the instance of Collector —The form of the order 
to indicate that it has deen passed by the Collector, 

A person who has committed an offence under section 85 of the Ingome 
Tax Act cannot be proceeded against except at the instance of the Collector 
and where it does not appear from the order that it was passed by the 
officer concerned in his capacity as a Collector, itis not legal. 


BANKAT LAL v. KING-EMPEROR wae s si oe 


Injunction— Suit for, dismissal of suit pending in a native stale, , 
. See Civil Procedure Code, section 11 .. 3 as Sec 


Inspection Note—Decsion on. 
"Bee Practice Bo a ase si is vS 


Interest— Liability of mortgagor. | 
b Held, that when the plaintiffs are entitled to sue upon their mortgage 
they oan claim interest at the stipulated rate upto the date of payment 
notwithstanding any directions to the contrary contained in the decree 
passed in the former suit for simple money decree, - 


InDARPAL SINGH v. MEWA LAL es ove 
. —— —Reduction—Discroetion of Court. : 
æ See Civil Procedure Code, O. 85, rr, 2,4 ies 
Irregularity— Advertisement for sale of ailached property. 


See Execution proceedings ace ni se ia ae 
Julkar—Bighis of. 
See Fishery a te we aa si 7 


Jurisdjction—Criminal breach of trust —Ohealing—Ofence committed and comple ted. 


The complainant received a letter from Calcutta from a firm there which 
caused him to order goods of this firm and to send currency notes $ re- 
gistered cover whioh was handed over to the Post Office at Moradabad. 
The goods proved to be worthless, wherenpon the complainant lodged a 
complaint at Moradabad charging the acoused with cheating and criminal 
breach of trust. Held, that the offence of cheating, if at all committed, was 
completed at Moradabad, and the Magistrate of Moradabad had jurisdiction 
to try the cofmplaifit. Held further that the courts at Moradabad had no juris- 
dietion to try the offence of criminal breach of trust which was committed, 
if at all, & Calcutta, 


e LUBUF ALI». WAHAgUDDIN ene e. zia d Sa ia 


188 


239 


. 
258 


1074 
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Jurlsdiction—(contd. ) PAGE, 
—— —— Civil and BEevenue Court—declaration to hold land rent-free—Suil for. 


It is not open to a Civil Court to makéa declaration that a party who 
has failed to prove that he is the proprietor of a land is entitled to hold 
it rent-free, 





MOHAMMAD ABDUL @AFOOR v. ARTHUR BARBAR Fod aise .. 80, 
“~~ Guardianship—Infants residing in England—Suit at Madras. 
See Guardianship, right of father to aas oe ee vee 1155 
——Insolvency matters—Reference of, to Subordinate Court. ° 
See Provincial Insolvency Act, section 36 .. oe is ws 889 
— Lease money—Suit for arrears of—Citil and Revenue Court, 
Bee Agra Tenánoy Act, section 4 (3) oe ae isi wer 36 
~ — -— Magisirale—Second complaint. 
S Second Complaint A ee oe ane wire 1 





Partition proceedings—Order by revenue couri to file a anil— Civil oourt 
seized of the case—Withdrawal with permission to bring it afresh on same oause 
of aotion—Second suit filed beyond the time given by revenue couri. 


An order of a revenue court directing a party to file a suit in civil court 
within three months having once been complied with, the civil court becomes 
seized of the jurisdiction in the matter even though this jurisdiction might 


otherwise have been barred by section 283 (k) of the Land Revenue. Act. 


. Where the plaintiff was ordered by revenue court to file a suit in civil 
court within three months and he did flle a suit within time but subsequently 
withdreweit with permission to file it afresh and filed it beyond the three months 
time given by the revenue court, held, that the civil court had jurisdiction to 
entertain the suit. Randhir Singh v. Bhagwan Das, 11 A. L J. R., 746, followed, 

eNarendra Bahadur Singh v. Motilal Singh, 110. Ġ., 114 ; Banwarilal v. Gopi, 4 
A. L, J. R., 713, referred to, 


SHAH MUHAMMAD v. KADIR Bux as a ie .. 989 
Possession of fixed raie tenancy—Civil and Revenue Court. 7 
See‘Agra Tenanoy Act, Gr. C (32) re sud oes we 29 
—— —— -Possession of grove— Suis for 
See Grove .. z . 1680, 





Profits of sir by one sir-holder—Civil Couri— Suit for—Limitation Act 
(LX of 1908), section £0—Compromise— Admission of right. 

The parties were the joint owners of the holding in dispute. The interests 
of the predecessors-in-title of the plaintiffs were sold and purchased by the 
defendant, and he, thereupon, became an ex-proprietary tenant of the holding. 
The parties were recorded as joint sir-holders up to 1896. In a compromise 
filed in a litigation between the parties in 1909 the defendant admitted the 
plaintiffs’ right to the sir, In a suit for damages for being kept out of œ 

e pogsession of the holding, held, that the Civil Court had jurisdiction to hear 
thé case inasmuch as it was a suit for profits of immovable property which had 
been wrongfully withheld from the plaintiffs. Held, farther, that the comprontise 
filed in 1909 was an admission of the plaintiffs’ right and the suit was not 
barred by limitation. 

BHOLA NATH v. GHURE ae is TA an o 44 

Resumption—Agra Tenancy Act (LI of 1901), Chapter X—Ront-free groves, 


The prg@lecessors-in-title of the plaintiff had made a rent-free grant ofa 
grove in fdvour of the defendants. The plaintiff sued in the Revenue Court for 
assessment of rent on the grove, and the court dismissed the suit on the ground 
that it was not cognizable by it. The plaintiff thereupon sued in the Civil 
Cotrt and. on appeal, the District Judge dismissed the suit on the ground that 
the Oivil Court had no jurisdiction. 


Held, that the suit lay in the Civil Court® Hadi Hasan Khan v. Pati Ran, 
11 A. L. J. R., 286, followed. ës 


eKAYASTHA PATHSHALA v. BHEO BALAK .. àa éa . 449 
. e e e e 
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— —~ ——Smail Causo Oourt suii—Dofence ot proprietary title raised— Whether 
jurisdiction ousted, os 


Whether or not a suit is triable by a Court of Smal] Causes depends upon 
the frame of the suit and not upon the defence that the defendant may set 
up. Where a suit val@ed at Rs. 15 was bronght in the Munsif’s Court for 
recovery of the'value of certain trees eut down, the suit was of the Small Cause 
Court nature and the jurisdiction of that court was not ousted by the defendant 
raising a question of proprietary title. Sadashankar v. Brijmohan Das, I. L. B, 
20 All., 480, fQllowed. Shitab Rai v. Dubal, 6 C. L. J., 218, not followed. 
Churaman Y. Balti, L L, R., 9 All., 591, referred to. 


Lara Ram v, Man SINGH i ae s sa »- 1082 
—— Small Cause Court — Money paid io save property from sale—Sutt to recover 
damages. o be ° o 


The defendant’s predecessor-in-title sold certain property to plaintiffs 
mentioning certain incumbrances on the property and also mentioning that tfere 
was no other incumbrance. As a matter of fact this property as well other 
properties of the vendor were subject to a mortgage. The mortgagee brought 
a Buit upon the mortgage and obtained a decree, The plaintiffs paid up the 
decree and sued the defendants for recovery of the amount so paid. Held, that 
the suit was not a suit for contribution but one for damages and was cognisable 
by the Court of Small Causes. 


Sanju PANDEY 0. MULLOO CHAUDHRY aie sf Sa e» 1279 
Juror—Dischkarge of. 

See Criminal Procedure Code, section 282... oe os -" 802 
Kanungo’s report—Admissibility in evidence. = 

See Evidence as sie av a 308 .. B85 
Karibi and Khandani—relation through female. R 

See Pre-emption—Walib-ul-ars.. s ns oF .. 725 
Kotwal—Roporit by—Public record, 

á See Evidence Act, section 74 .. a Pe = ve 179 

Lambardar— Righi of. 


See Agra Tenancy Act, seotion 194 Je `. Sie ae 
eLand Acquisition Act (I of 1894), section £6 (2)—Objection under section 9 not taken— 


Sufficient explanation. 

Where the Government notified the plaintiff’s land to be acquired under 
the Land Acquisition Act and the plaintiff failed to put in objections under 
section 9 or to show any sufficient reason for not flling such objections, held, 
that the Judge. on the case coming before him, ought not to have interfered 
with the award of the Collector. 

Held also that the fact that there were certain private negotiations for 
gale of the land between the Government und the plaintiff in which the Govern- 
ment had offered more than what the Oolleotor allowed was not snufficienk > 
reason within the meaning of section 26 (2), for failing to make a olaim under 
section 9. 


NARAIN Durr v. SUPERINTENDENT OF DEHRA DUN. we . 1319 


Landlord and tenant— Bengal Tenancy Aot (FIII of 1885), sections 56, 165 aud 196— 
“Rx-landlord—Bight to sell—Oharge—Decree for rent— Plaintiff noi landlord at date 
of suit—Patni Talook— Bengal Patni Talook Regulation (FLLI of 1819), section 18— 
Darpatnidar—Arvears of reni— Deposit—Lien. $ 
The right to bring the tenure or holding to sale under section 65 of. the 
Bengal Tenaney Act (VIII of 1885) appertains exclusively to the landlord, 
and a person to whom certain rents are due and who obtains a decree there 
from after he has parted with the property In which the tenancy is situate, has 
no such right. e 
The charge oreated by seetion 68 of the Bengal Tenancy Act is in favour 
of tbeelandlord, and the rent which shali be a first charge under the seotion 
is the rent after it has been ascertained and made the subject of a decree, s 
Ld 


4 
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A zamindar gold his zamindari which was settled in patni, and thereafter 
brought a suit.in the Civil Court against the patnidar for certain arrears of 
rent which had become due before the sale, and obtained a decree therefor. 


Subsequently the purchaser of the gamindari instituted proceedings in the 
Collector’s Court under the Bengal Patni Taluks ReguÑtion 1819 (Regulation 
VIII of 1819) against the patnidar who had fallen into arrears in respect of 
the patni rent due to the purchaser, and a darpatnidar thereupon deposited 
the amount of the arrears under section 18 of the Regulation and was 
putin possession by the Collector of the patni talook. The qarpatnidar 
instituted the suit against certain assignees to whom the said gamindar had 
assigned the said decree of the Civil Court and who had applied for the sale 
of the patni talook under section 165 of the Bengal Tenancy Act, to restrain 
them from proceeding with the sale: 

Held, that the darpatnidar by his said deposit acquired the special lien 

-ore@ed by section 13, sub-section 4 of Regulation VIII of 1819, and his right 

- to hold@the patni talook exempt from any proveedings under the Bengal 
‘enaney Act, was founded upon the steps taken by him under the Patni 
Regulation which was excluded in express terms from the operation of the 
Tenancy Act by section 195 thereof. Held also, that as the said zamindar 
had parted with his zamindari interest before the instituticn of his suit, the 
said decree of the Civil Court was not a decree for rent within the meaning 
of section 65 ofthe Bengal Tenancy Act, nor was the said rent a first charge 
on the tenure under the section; and that the darpatnidar’s suit must be 
decreed. Maharaj Bahadur Singh v. Forbes, [1908] 1. L. R, 85 Cal., 737, 
reversed. Kheira Pal Singh v, Kritorthamoyi Dassi, |1806] 1. L. R., 88 Cal., 
566, Misginguished, 








ABTHUR HENRY FORBES v. MAHARAJ BAHADUR SINGH P. 0. os .. 658 
SS E - — Denial of Tenancy. 
See Agra Tenancy Act, section 196 we os wees +» 962 


oe —————— —— Dilumon—Title— Subsequent reformation of land— 
Land gained by increment—Bengal Regulation 11 of 1885, section 4—Abatement of 
rent. 

Land washed away and afterwards reformed in siiu ig not !and gained by 
inerement within the meaning of section 4 of the Benga] Regulation XI 
of 1825. 

Until it is established that the holder of a permanent, heritable and © 
transferable tenure has abandoned his right to the submerged lands thereof, 
jt remains intact and the diluviated lands on their reformation in situ form 
part of the tenure. By claiming or accepting remission of rent in respect 
of lands washed away from time to time by the action of a river, the tenant 
does not abandon or agree to abandon his rights to such Jands on their reform- 
ation in siiu,  Hemnath Dutt v. Ashgur Sindar, 11879] I. L. Rọ, 4 Cal., 894, 
over-ruled. Maghar Rai v. Ramgai Singh, [1896] I. L. R., 18 All., 290, approved, 


ARUN CHANDRA SINGH Y. KAMINI KUMAR P, C. ie sé 48 


. — Ejecimeni— New structures built by tenant on his gote. 
~. Where a tenant erects new structures on his goies without the zemindar’s 
permission all that the latter can do is to claim the demolition of the new build- 
ing, but he has no right to eject the tenant on that ground. 


KERRI SINGH v. HULABI sE ai ite oe we 175 
——Hjeoiment-—Susit against defendani as trespasser—Right of plaintif 

















4 . admitted. 
See Civil Procedure Code, section 47 dee te a . 81 
=- ——— —— House of tenani in abadi—Partition—House assigned to one 


mahal, and cultivatory holding to the other—Right of residence in the house. 
Where prior to the partition of a village into different mahals a cultivating 


tenant in that village possessed a right of residence in g hoyse, in the 
abadi, the faot that on partition his eultifatory holding was assigned to one 
mahal and his residential house to another would in no way affect hjs right 


to reside in the house. 
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Landlord and Tenant—(concid) : PAGE. 
Dharam Singh v. Bhullan, 2 A. L. J. R., 588, and Saddhu v. Behari Singh, 
I. L. R., 30 Al., 282, referred to. Runa v. Wasir Husain, A. W. N., [1902] 
68 dissented from. 








MUKHRAM SINGH v, KOTA a s5 ae a ° .. 488 
Tenan? holding over—Effeot of. 
See Transfer of Property Act, section 106... ss ten ee 1189 


Land Revenue Act (III of 1901), section 88 (d)—Land held revenue-free by the Govern- 
. ° ment— Part of the revenue-paying Mahal. 


Seotion 32 clause (d) of the Land Revenue Act contemplates cases where 
in the same Mahal there may be persons holding land revenue-free and yet 
the land so held may form part of the Mahal, Where the Government holds 
certain land revenue-free in a revenue-paying Mahal, the land so held by the 
Government does not cease to be a part of the Mahal. A 


ABDUL RAHIM KHAN v. AHMAD KHAN .. . e -- 863 


—_——_——_——Seotions 110, 111 and 883 (k) —Stuit by tenant for declar- 
ation of hes righi as recorded co-sharers—<Applicability of. 


The provisions of section 288 (k) of the Land Revenue Act apply only to 
the case of recorded co-sharers who are parties to the partition proceedings 
or who should have been made parties thereto and whose claims could be 

- heard under sections 111 and 112 of the Act. Where the plaintiffs were 
recorded as tenants of certain plots in a village which had been the subject 
of partition and were not parties to partition proceedings and in a suit for 
ejectment filed by the co-sharer to whom their plots were allotted they setgip 
proprietary rights and were referred to Civil Court and filed a suit for d@olara- 
tion of their rights, held, that the suit was not barred by the provisions of 
section 233 (k) of the Land Revenue Act. 


Khasay v. Jugla, (1906) I. L. R , 28 Al., 482 and Awadh Beharilal v. Ishri 
Prasad, [1907] 4 A. L. J. R., 662, referred to. 


Unreported 8, A. 21) of 1912, desided on 22-6-1912, distinguished. 


SHAMBHU 0. CHETRAM aoe . 1017 


———— Seotion 233 (k)—Partition—Application for partition 
—Subsequent suit in Civil Court for joint possession of certain plots—Jurisdiotion—- 
Civil Court barred from apportioning lands io share-holders pending partition in 

° Revenue Couri.. ` 


Once an application for partition has been instituted before a Revenue 
Court the apportionment of the various lands of the mahal amongst differ- 
ent co-sharers becomes a matter peculiarly within the jurisdiction of that 
court ; and a suit in the Civil Court, for joint possession or declaration of 
joint possession of particular plots of land on the allegation that certain 
co-sharers have wrongfully secured possession in severalty of those plots, 
ds barred by section 238 (k) of the Land Revenue Act. Nathemal v. Te} Singh, 
I. L. R., 39 All., 604, referred to, 


GANESH TEWARI ý, BALIK PANDE y + 949 


ja ————Section 238 (k)—Plots wrongly entered in khasra— 
Misiako not known—Suit instituted on discovery of misiake—Estoppel. 


In a perfest partition of a village two Mahals D und @ were prepared and 
B was assigned to plaintiffs. Certain plots which were subsequently number. 
ed as 981 belonging to Mahal D and 797 belonging to Mahal G were marked 
in the Map in the right places but by some mistake in the Khwsra W97 was 
shown as being in D and 981 in G. ‘The parties were not aware of the 
mistake, The plaintiff afterwards obtained a proprietary right to a part 
of Mahal G k a co-sharer in the Mahal applied for partition of Mahal G 
and made the plaintiff a party. The Revenue Court, made.a division of* 
the Mahal on the basis of the entries in the Khasra and assignéd 98) to 
the defendant. e The defendant togk proceedings against the tenants of 
981 whereupon the mistake was discovered. The plaintiff thereupon brought 
the present suit for declaration that No, 981 belonged to his Mahal and 
that the proceedings instituted by B did not affect. his rights, Held, that - 
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Limitation Act (IX of 1908), section 5—Praclice—Application for substitution of Hames 


on the application of R the Revenue Court had no jurisdiction to partition 
any property situate in the Mahal other than the one for the partition of 
which an application was made. It had, therefore, no jurisdiction to divide 
the property- situate in Mahal D and the present suit was not barred by 
section 233 (k) of the Land Revenue Act. Tirbens Mihai v. Gokul Prasad, 
8 A. L. J. R., 244, Kishan Prasad V. Karhar Mal, [i900] A. W. N., I, 
referred to. š 

Held also that the plaintiff was ‘not estopped from setting up his right in 
the present case. ae 


made beyond tine—Abaiement order—Code of Civil Procedure (Act F of 1908), Order 
88, rules d, 9. 


1879 


Section 5 of the Limitation Act does not apply to an application made for e 


substitution of the name of respondent under Order 22, rule 4 made beyond 
six eu A of his death. An application for substitution made beyond 
the periog of limitation must therefore be rejected. It is, however, open to the 
appellant, after the order of abatement is made, to apply under Order 22, 
rule 9 and show that he was prevented by any sufficient cause from con- 
tinuing the suit. 


SEORETARY OF STATE FOR INDIA v. JAWAHIR LAL .. aa 


Section 6— Circumstances of delay not'expMined In affidavit 


— Discretion—Intorference in appeal. 


o e 
e An appeal was filed before a District Judge thirty-seven days beyond time 
and in the affidavit the only reason gwen was that papers were made over 


PAGE. 


s DHARAM ÑBINGH v, Ram DIAL SINGH oe see wee »- 1126 
Lease— Executed by Government—Registration. 
See Registration Act, sectiow 17 ` a Se 219 
Legal necessity—Debt incurred by managing member. 
ee gindn Law— Debts ae or we se ve 641 
Letters Patent—#£4, £5 Victoria, C. 104, section 16— Constitution of couri— Appoint- 
ment of the sizth Judge to the High Court for N.-W. P,.—Practice—Conviction on 
evidence similar to that given in another case—Appeal from acquittal. 
It was perfectly competent by Letters Patent to appoint a sixth Judge to 
the High Court of Judicature for the North-Western Provinces and it is a pro- 
perly constituted High Court. 
Where three persons were charged ,of the same offence on the same fact 
and two of them, who were found, were tried and convicted, the oase of the 
thir when found, shouid be heard and decided altogether irrespective of the 
fact that there had beena previous trial and conviction upheld by the High 
Court against the other accused. 
A There is no distinction between the right of appeal against an acquittal and 
a right of appeal against a conviction. 
_ Queen-Empress v. Prag Dut, I. u, R., 20 Al, 459, approved ; Queen- 
Empress v Robinson, J. L. R., 16 All., 212, referred to. . 
EMPEROR 0. GHURE ... as oe 331 
~~ ——Madras— Clause 18 - Jurisdiction. 
See Guardianship, tight of father to oe za we » 1155 
Life Estate—Knlargement of siate by grant —Effect of. . 
See Hindu Law—widow a "ae a aes . ee T17 
Limitation— Amendmeni— Courts power to order after expiry of. 
See Amendment ee sé fh Se si e. 685 
—— ——Pre-enption—Suit by person having preferential right. 
See Pre-emption ied a PA ii oe E 9 
————— Personal remedy barred—Effect of. 
e 
® See Transfer of Property Act, section 55 (4) . 1034 
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to a counsel who returned them after the time for filing the appeal had 
expired. No other explanation was given of the delay and it was not shown 
that the defendants took any steps to expedite the filing of the appeal. The 
Judge in the exersise of his discretion admitted the appeal. Held, thatit was 
for the defendants to fake out very cogent grounds for excusing this long 
delay and the reasons given for delay in thts case were not sufficient with- _ 
in the meaning of section 5 of the Limitation Act. In the matter of Coles and 
another, [1897] L. R., 1 K. B., 1, Karsondas Dharamsay V. Gangabai, 1. LR,” 

30 Bom., 339, wferred to. 

When the lower appellate court does nat.subject the explanation of the 
delay to any sorutiny the High Court can interfere in appeal in the exercise 
of its discretion. 

Acriminal prosecution was lodged againgt the plaintiffs by one of the 
defendants and was found to be false. A civil action for damages was brought 
against the prosecutor and certain others, a3 instigators. A copy of#he 
judgment of the criminal proceedings was filed in evidence and Mcepted 
by the Judge. Held, that the judgment not being inter-parties was not admissi- 
ble in evidence. Collector of Gorakhpur v. Palak Dhari Singh, I. L. R., 12 All, 

1, referred to. : 

DEWAN b. BUDDHU œ». ss ee ee ay .. 887 

—-— ~Seolion S—Memorandum of appeal—Some respondents’ 

names omitted—Bona fide mistaké—Tyne extended— Responden:’s name added— 

Hodence—Mortgage deed, admission of reosipl of consideration in—Purchaser of 

mortgaged properly —Admissibilty in evi dence. 

Where the omission from a memorandum of appeal of the name Sf a 
respondent to that appeal was due to a bona fide mistake and oversight on the 
part of the clerk of the counsel appearing for the appellant, held, that under 
section 5 of the Limitation Act the court could exterd the period oflimitationin , 
favour of the appellant, and the respondent’s name could be brought on the 
record after the expiry of the preseribed period for filing appeals. 

Jumna v. Ibrahim, [1888] A. W. N, 583; Noothi Subbarayadu v. Daralin 
Goyyagaru, [1908] 18 M. L. J., 461 and The Corporation for the Lown of Caloutia 
v. Anderson,[1884] I. L. B., 10 Oal., 445, referred to. 

GAYA PRASAD Y. CHOTOO i A s a .. 94l 

ection 19-—Acknowledgmont—Suit for redemption— 


Statement in the plaint that oo-mortgagors had a right to redeem—<Admission of 


co-mortgagor’s right. 
In a suit for redemption of a mortgage a statement in the plaint made 
by some of the mortgagors, that certain other mortgagors, who did not 
join in that suit ns plaintiffs, had a right to redeem the mortgage, was 
an admission in respect of the latter’s right with regard to the mortgaged 
roperty and was an acknowledgment within the meaning of section 19, 
imitation Act. Sukhomani Chaudhrain v. Ishan Ohandra Roy, [1898] L. R., 
25 L. A., 95. e ° 
BALESAR v. RAM Das zis ves ss ae we 674 
Section 19 Admission of liability on a morigage coniained 


in previous toritton siatement— Acknowledgment. 


e Held that an admission, contained in a written statement filed in court 
by the mortgagor in a previous guit, of a mortgage is an acknowledgment 
of liability under that mortgage within the meaning of section 1 of the 
Limitation Act and gives a fresh start for the computation of limitation if 
made before the expiry of the prescribed period. E 

INDARPAL SINGH 0 MEWA LAL... oe .. e .. 874 


————— ——————Seation 280—Compromise—Admission of right. ° 
See Jurjedictjon ee as os oes 
— — —Aris, 8,68, 120—Retund of Ootroi—Suit tor money. 


When a Municipality legally takes octroi daty from a person but wrong- 
fully refuses to refung if on his application, a guit for refund of the, mone} 
e 








oe 44 
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is groverned by article 120 of the Limitation Act, and not by article 2 
or article 62. 


Raiputana Malwa Railway Co-operative’ Stores v, Ajmere Municipal Board, 7 A. 
L. J. R., 496 ; Guru Das v. Ram Narain, I. L. R., 10 Oal., 860 and Hanuman 
v. Hanuman, I. L. R., 19 Cal., 123, referred to. e 


THE MUNIOIPAL BOARD OF QHAZIPUR 0. DEOKINANDAN PRASAD .. ve 952 
Art, 68—Suit to recover money from a person appointed 
to sell stock in trads—Money had and received, 


e 

Disputes having arisen between, the heirs of one G deceased, the defendant 
was appointed to sell his stook-in-trade and pay up the creditors pending 
certain arbitration proceedings. The defendant sold certain property and 
paid up certain debts. The arbitwation proceedings fell through. In a suit 
for recovery of her share brought by the sister of G, held, that the plaintiff 
was @uly entitled to recover under the form of action known as a claim for 
“ money giad and received? and the suit having been brought more than 
three years after the last amount realised by the defendant was barred 
by limitation. 


MASIE UDDIN V. IMTIAZ-UN-NISA BIBI eis a i .. 1256 


—— Ari. 180 -Recurring oause of action— Trespass committed 
upon plaintif’ s land—No right of easement acquired. 

The plaintiff was the owner of a well adjoining which was the house 
of the defendants. Nine years before the institution of the suit the defendants 
opened a door in their wall and began to commit trespass upon the platform 
of the plaintiff’s well. Held, that each act of trespass constituted a fresh 
cause ofaction so long as an absolute right of easement was not acquired 
and the plaintiff's suit was not barred by limitation. 


r SHEO PRASAD BONAR v. MANGAR MANIHAR sa ai .. 1150 


— Art. 1£0—Revenue Court srofusal to correct village papers 
—Suit for declaration of right— Oause of action. 




















The plaintiffs’ predeceasors-in-interest in 1875 sold to the defendanta a K 
zamindari share with the exception of 26 bighas. In 1888 the vendors were 
recorded as ex-proprietary tenants of all the samindari including the 26 bighas 
which had remained in possession of the plaintiffs. In 1904 the plaintiffs 
applied to the revenue court for correction of the village papers but the applica- 
tion was refused and on the defendunts applying for assessment of rent the e 
revenue court assessed rent on the 26 bighas. The plaintiffs brought. this suit 
for declaration of their right. Held, that the order assessing rent gave the 
plaintiffs a cause of action for instituting the present suit which having been 
brought within six years of the order was within time. 


` Leage v. Rambaran Singh, [1897] I. L. R., 26 All, 35, Akbar Khanv. 
Turaban, [1968] I. L. R., 31 All , 9, Sheopher Singh v. Deokaran Singh, [1912] 
10 A. L.J, R., 418. Purshotiam v. Parmanand, Mis. 279 of 1960; Skinner V. @ 
Shankarlal, S. A. 263 of 1907, referred to. 


ALLAH JJLAI v. UMRAO HUSAIN es a re .. 810 
— ——— ——_——— — Ark, 184—Suit by reversioners. : 
See Res judicata... né i ies wa we 1176 
—— m- -_—-—drlicle 188—8uil for sale against mortgagor and person 
in adverse possession— Maintainability of. bd 


A s for sale upon a mortgage brought against the mortgagor and a 
person daimiag a right adverse to him isa suit under article 132 of the 
Limitation Act of 1908. A suit for sale can always be brought against all 
persons in possession whose possession is subsequent to the date of the 
mortgage provided the suit is brought within twelve years of the time when 
the morey becomes due. Karam Singh v. Bakar dli, I, L. R., 5 All, 1, distin- 
guished. Nandan Singh v. Jamna, l, L. R., 34 All., 640, Aimdan Mandal y. 
Makhanlal, 1. L. R , 33 Cal., 1015, referred fo. 


e Bas NATH v. NABAI Das F. B. a ws - oe °° n 982 


tW: 
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———4rt, 188—Surplus sale proceeds— Charge— Withdrawal of. 
See mortgage ae oe wee oe és s3 


To << Art, 184—Application of—Suit for sale. 


Held that the Article 134 of the Limitation Act has no applichtion to 
the suit by subsequen# mortgages for sale on his mortgage. 


MUNNA LAL v. MUNUN Lan... a one ae eee 
~ort. 148 — Usufruetnary morigage—Righi of redemption 
within the sfipwlated time—Agreement of parites—Suit for redemption— Construction. 


Ordinarily, and in the absence of a special condition entitling the mort- 
gagor to redeem during the term of which the mortgage is created, the right 
of redemption oan only arise on the expiratiqn of the specified period. But 
there is nothing in law to prevent the parties from making a Provision, which 
is usually to the advantage of the mortgagor, that the mortgagor mayglis- 
charge the debt within the specified period and take baok the property, 


On January 6, i1830, a mortgagor executed a usufructuary mortgage by way 
of conditional sale of certain villages, and the mortgagee executed a con- 
temporaneous agreement covenanting that the sale would be cancelled on 
payment of the amount of consideration in nine years. The actual contracts 
had been lost. On January 6, 1899, a suit for redemption was brought by the 
plaintiffs-mortgagors, who in their plaint alleged that the terms of the mortgage 
as agreed were that whenever the mortgage money would be satisfied out of the 
usufruct or paid by the mortgagor. before or after the stipulated time, the 
mortgaged property would be redeemed, and that the whole of the morlgage- 
debt and interest had been realised out of the usufruot by September 4, 18890 

Held, reversing the High Court, that it was not a case of construction 
of a clause or condition in the contract, but was one of a distinat allegation 
of fact on which the right to recover possession was founded ; that the right to 
recover possession accrued on September 4, 1838, from which date the 
limitation period of a sixty years as provided by Art. 148, Sched, 2 of the 
Indian Limitation Act, 1877, began to run: and that the suit was barred. 


: Hasaini Khanam v, Husain Khan, 4 A. L.J. R., 875, 8. 0., L L. R., 29 
All., 471, reversed. 
BAKHTAWAR BEGAM v. Husain KHANAN P. C. oe se s 
= — =——— Ári. 168, 
> See Art..2. : 
—— — ——Art, 179—Afirmance of decrees. 
See Execution of decree $e ae << ws aioe 
— —— Art 179—Final decree or order of the Appellate Oourt— 
Order in Council 1868, Rule 5—Appealio His Majesty in Council—Dismissal thereof 
for want of prosecution, 7 
> The d'smissal of an appeal to his Majesty in Council under Bule 5 of the 
. Order in Council of the 13th June 1853, for want of Prosecution, is not a 


final decree or order of' the Appellate Vourt within the meaning of those words 
in Art. 179 of Sch. II of the Indian Limitation Act, 1877, 


BATUK NATH v. MUNNI Dz .. i ee ae z 
—— ————— Art. 188—Application for substituted Sservice—Siep in aid 


St execution. 


A decree was passed against one Amir Ahmad and sought $0 beapxecuted 
against his widow who wasa pardanashin lady. On 16th March 1909. appli- 
cation was made for execution. Notices were issued to her several times but 
always came back unserved. On the 29th August 1909 an application was 
made for substituted service and service was effected. On 13th July (912 the 
present application was made for execution. Held that the application of 
29th August 1909 for effecting substituted service was a step in aid of execu- 
tion and the decree was not barred bY limitation. Pitam Singh v. Tota Singh, 
T. L. Rig 29 All; 361, followed. 


AMINA BIBI v. BANARSI PRASAD s ves es ss 
es 





—_— m 
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—— ——— dri. 188—Ezecution of decree—dppucation for execution 
against a person whose whereabouts are not known—<dpplication for execution of 
joint decree made against any of the judgment-debiors— Whether in accor‘lance with 
law. e 


An application for execution of a decree made against a person whose 
whereabouts are not known is an application in accordance with law, and gives 
a fresh start of limitation for a subsequent application for execution. 


An application for execution of a decree, passed jointly against more 
persons than one, ia an application in accordance with law even if i?is made 
against one judgment-debtor only. 


MAHMUD HUSAIN 9. ENAYAT HUSAIN 5 


—— Art. 188 (53, (6)—Decree attached in ezocution—Appli- 
cation for execution of attached decree—Siep in aid of execution—Decree passed when 
Act 01877 in force—Application governed by the new Aot—Issue of noice to judg- 
ment-debi®. 


A decree was passed in favour of the respondents on 19th March, 1907. 
On 8th April 1909 the decree-holder applied for execution by attachment 
of the property of his judgment-debtor which in this case was a decree. The 
court ordered notice to issue and a notice was issued on 27th April, 1969. 
It was returned unserved and another notice was issued on 18th May, 1909. 
On September 14th, 1909 the decree-holder moved the proper court to execute 
the decree in favour of his judgment-debtor. The next application for 
execution was made on 15th April, 1912. 

Meld, that the period ‘of limitation should be calculated according to the 
Act of 1909. 

Held, also that the period of limitation was to be reckoned from the date 

oof actual issue of notice within the meaning of section 182 (6) of the Ifmitation 
Act of 1909. 

Held, also that even if the Act of 1877 be applied the order of the court 
dated 18th May ordering fresh notice to issue would save the application of 15th 
April, 1912 from being barred by limitation. 

_ Held, further, that an application by the deoree-holder moving the court to 
execute the attached deoree in favour of his judgment-debtor is a step in aid 
of execution. . 
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MAHARAJA OF JAIPUR » LALJI BAHAI i wee see 1006° 
Magistrate— Power of—Distribution of work. 

See Criminal Procedure Code, section 17 .. $e ee 808 
—————— Power to cancel order under section 145 Criminal Procedure Code. 

See Criminal Procedure Code, section 107 ... bes ie « 162 
—— — - Power toreer, š 

See Criminal Procedure Code, section 438 ... sa ae .. P9 
oe Power to order refund— Workman. 

See Workman’s Contract Act, section 25 ... sa ei e... 490 
——-——— Power to reject sureties. 

See Criminal Procedure Code, section 122... a sa .. 1004 


Market— Right of weighing—Old markei closed and a new ono opened— Permission to e 
weigh --Licenso. . - 
An off market having been closed by the Government anew one was 
opened at amore convenient place and certain weighmen, who had exercised 
their right of weighing in the old market continued, with, the permission 
of the authorities to follow their calling on specife portions of the new 
market. 
Hold, that even assuming that the weigltmen had a right in respect of the 
old market based upon the doctrine of a lost grant, the permission granted to 
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Market—(cencld) 


them with respect to the new one was a bare license because it did not create 
a perpetual right in the licensees and their descendants. 


SEoRETARY oF STATE For INDIA v. KANHAI LAL .. F 
Marz-ul-mant— Gift—Shia, s 

See Mohammedan Law—Gift ... is ss ie as 
——- —— Wakf made in, 

See Mohammedan Law—Wakf.. ins ade ‘ie os 
Misdescription— Certificate. 

See Execution proceedings vee Sa ies we Pi 
Misdirection— Failure of Justice. ` 

See Criminal Procedure Code, section 5387 .. ee aa aá 
MWinor— Referenco to arbitration—Leave of court. o 

See Civil Procedure Code Sch. II pages 15, 16 oe . © oe 


Mohammedan Law— Ditrorce— Hanafia lac—Presenibed formality—Intention of dissole- 
ing marriage— Burden of proof—Euidence, 


No special form or formula is prescribed for a divorce under the Hanafia 
Law. The law requires the words of divorce pronounced by a husband to show 
a clear intention on his part to dissolvethe marriage contract, 


Where witnesses depese that in their presence the hnsband divorced the 
wife it is for the party alleging the invalidity of the divorcee to prove by oross- 
examination that the worcs used were insufficient or incomplete to supporta 


valid divorce. . ° 
WAHID KHAN V. ZAINAB za Sas Zi fen Fa 
— — — Dower— Postession in lieu of—Rigki descendite—Possession without 


fores or fraud. 


A Mohammedan lady who had entered into possession of her father’s pro- 
perty set up a right to remain in possession in lieu of her mother’s dower 
debt. The mother had never entered into possession. Held, that the mother 
never having got into possession no such right could descend to her heirs. 
Ali Baksh v Allahdad Khan, J. L. R., 32 AN., 551, distinguished. Bebee 
Bechun v. Sheich Hamid Husain, 14 M. I. A., 377, referred to. 


TAHIRUNNISSA BIBI t. NAWAB HABAN oo rh oe 
—— ———~— Dower debt— Possession in lieu of—Transfer— How effective, 


A Mohammedan widow who was in possession of her husband’s property 
in lieu of dower made a gift of the property ‘left by her husband’ in favour 
of her son. On a suit being brought by the heirs for possession of their shares 
after her death, held, that the gift was a gift of the property and not a gift of 
the dower debt. The right of a Mohammedan widow to remain in possession 

æ of her husband’s property is a transferable right but it can only be transferred 
along with the dower debt. Ali Baksh v. Allahdad Khan, 7 A. L. J. R., 567 ; 
Ali Mohammad v. Asig-ul-Wh, 6 A. L. J. R., 56; Mohammed Usudoolah v. Ure 
shee Bebec, 1 Agra, 150, referred to. 


MOHAMMAD HUSAIN v. BASHIRAN se oe ee oe 
Gift with possession—Marz-ul-maut—NDisease of more than one 
year’s duration—Shia School—Condition. 


Under the Shia Law a gift made in Marz-ul-maut holds good to the extent 
of only one-third of the donor’s estate inspite of delivery of possesion prior 
to his death. 


If the donor dies of a disease of more than one year’s duration the dis- 
ease is not considered death-illness. But there is this condition attached 
to it that if the illness incresses to such an extent as to give an apprehen- 
sion of death in the mind of the donor it becomes a death-illness. The nature 
of the gift doesnot change even ifethe donor had intended prior to death- 
illness ġo transfer the property to the donee, 


KHURSHED HUSAIN v, Falyaz Husain a “3 a2 es 


: 7 J 
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Mohammedan Law— (contd.) PAGE, 


— — — Gift- Sunni during marz-ul-maut — Validity - Deaih-ilinesa, what 
constitutes—Apprehension of death in the mind of the deceused—Meuth cansea by ihe 
desease from which he was suffering at the date of gift. 


A deed of gift in favour of one of hig heirs wgs executed by a Sunni 
Mohammedan who had brights disease, from whio he never rallied, whose 
oondition was growing worse from day to day and who, at the date upon 
which the deed of gift was executed, was, and knew himself to be, in a 
serious condition. 


Held, that when at the date upon which the deed of gift was executed 
tho deceased donor was suffering from the very disease which was the imme- 
... diate cause of his death and which was of such a nature and charagjer on 
that day as to induce him to believe that death might result or at least it was 
sufficient to engender in him an apprehension of death, and when upon 
the day on which the deed was executed the illness of the deceased waa 
sufficient to restrain him from the pursuit of ordinary svocations and from 
saying his prayers save in A recumbent position, the deceased was suffering 
from mars-ul-maut within the meaning of the Mohammedan Law and the gift 
was consequently void. ` Fatima Bibi v. Ahmad Baksh, [1903] T. L.R, 31 Cal, 
319, referred to 


SneikH MOHAMMAD t. KHADEJA BIBI << ki si .. 132 


—— ——- -——Qifl—Reroration— Partition of the subject-matier of the Gift—Sub- 
stantial alteration. 

Under the Mohammedan Law a donor has n right to revoke a gift except 
ig cases, amongst others, where the subject matter of the gift bas altered 
in sfibatance in the hands cf the donee. The more partition of the subject 
matter of the gift, which at ove time formed part of a bigeer mabal, into 
smaller mahals, does not alter the nature of the property and docs not amonnt 

° to a substantial alteration of the property in the possession, of the donee 
which could bar the donor’s right to revoke it. 


MAQBUL HUSAIN 0. GHAFURUNNISBA su ss bee 459 
= ——— —_——— Guardianship — Guardian and Wards’ Act (FIIL of 1890), sections e 


9,89 - Guardianship, application for—Minor girl’s sister’s husband Residence within 
ihe jurisdiction of the court. 


The husband of a minor girl’s sister is not, under the Mohammedan 
Law entitled to be appointed a guardian of the person or property of the, 
minor girl. s 

_ The Guardian and Wards’ Act contemplates that an applicant for cunr- 
dianship should reside within the jurisdiction of the court to which he makes 
the application. 


ASGHAR All t. AMINA BEGAM .. A aie Se .. 392 
————— ——— Guardianship of a minor girl—Shia School—Faiher and materunè 
grandmother. o 
Ine The maternal grandmother of a Shia Mohammedan child is not entitled 


to its guardianship in the life-time of the father. The right to the guardian- 
ship of guch a child after the death of its mother passes to the father and after 
him to the maternal grandmother and other ascendants, 


SAADAT HUSAIN AND ANOTHER v. SALIMUNNI88A oe ia . 772 


—~-— —— Marriage — Restitution of conjugal rights — Court's porer to make 
conditional decree—Legal crueliy—No conditional decree where its terms not sufficient 


10 secyre personal safety—No decree for restitution of conjugal righis if personal 
safety cunnot be safe-guarded, 


In a suit for restitution of conjugal rights brought by a Mohammedan 
hnaboand it was found that plaintiff had been trying to force his wife to sign 
deeds disposing of her property and on her refusing to do xo he had been 
beating and abusing her. It was algo found that haviag become tired of 
auch treatment the wife left his house and sought protection with her fatter, 
The husband followed her there and had to be bound down by a arinsinal ecurt 

“to keep the peace. The lower appellate court granted a decree for restitution 


> sm I77R © ` $ : 
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Mohammedan Law—(conold.) Paar. 
of conjogal rights subject to the condition that the husband would not remove 
her from her father’s house and would not interfere with her father living 
with her if so desired by her. 


Held, that the husband was disentitled by reason of legal oruelty to a 
dearee for restitution of cOnjugal rights even with the condition. 


Hoonshee Basloor Rahim v. Shumsoonissa Begum, [1867] 11 M. I. A., 55), 
at 610 ; Husaini Begum v, Mohammad Bustam Ali Khan, [1906] I. L. R., 29 
All , 222 ; Bhopal Tara Chand v, Bai Imrii, Printed Judgmenis of Bombay 
High Court, §1875] p. 247 and Beyum v. Khuda Baksh, (1898; A. W.N, 
p. 77, referred to, 








KAURSHEDI BEGUM v. KHURSHAID ALY .. ee ee +» 1065 
—— — -Pre-emption. ° 
See Pre-emption. o 
—— —-- - — — ———— Shia vendor—Sunni vendse—Applicabtlity of lawe 
See Pre-emption—Mohammedan Law. .. sis aaa -» 813 
m r Wagt—Death-bediness— Validity—Gift on death-bed =F — Shia 
schon 


Under the Shia Law a wagf made in death-illness ts valid only to the extent 
of one-third if not assented to by heirs, even if possession has been delivered 
by the maker of the wagf. Nagar Husain v. Rafeeg Husain, 8 A, L. J. R., 1144, 
approved. As a donor suffering from death-illness:has a short time to live, 
his disposition can come into actual operation after his death and is for 


practical purposes a will. e. °? 
Shia authorities and their respective values discussed 
All Husain v. FAZAL HUSAIN KHAN See sà oe -- 868. 
Mortgage— Adnission of payment in the deed—Evidence. 
See Burden of proof.. aes Soe dey eo «- 866 
— 7 — ~ Conditional sale—Pre-emption. 
See Pre-emption ee wes a Gas és .. 611 





Rights of. 


© Where a prier mortgagee by conditional sale, having foreclosed hia mortgage 
transferred the rights, title and interest thus sequired, to a third person and a 
subsequent mortgagee of the same property brought a snit for sale on his own 
mortgage impleading the transferee, 

Heid, that a mortgagee when he forecloses hia mortgage acquires al) 
the rights of the original mortgagor and becomes the owner of the property, 
and any transfer made by him subsequent to the foreclosure proceedings 
cogyeys to the transferee not the mortgagee’s interests but proprietary 
interests in the property. Consequently, the transferees cannot hold the 
prior mortgage by conditional sale as a shield against the claim of a subsequent ° 


—— — Foreclosure—Transtores by morigages after foreclosure — 


mortgagee. 
MUNNA LAL v. MUNUN Lan... as ose oe .. 457 
——— — Fiotitious entry—Fraud on registrar—Effect of. 
See Registration Act, section f... ice .. .. ae 798 


-——— —Morigage-decree—Sale of mortgage properiy— Surplus sale-proceeds— Deposit 
of, in Oourl— Right of subsequent morigages therein—Fraud—Suit to recover lus 
sale-proceeds wrongfully and fraudulenily wathdrawn— Limitation Act, (XF of 1877), 
Schedule 8, article 188—Surpuls sale-proceeds— Charge. 


Certain property was sold in execution of a decree for aale made on the > 
appellants’ first mortgage thereon in a suit to which the respondents, who 
wera the second morfgagees of the said property, were made parties, and after 
satisfying that deeree the surplus mofieys were deposited in court. Subse- 
quently ths gppellant who had a third mortgage on the same property, obtained 
& deoree for sale thereon in a suit to which the respondents were not parties e 


° So 
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and in execution thereof without giving notice to the respondents, withdrew 
the said surplus moneys out of court. 


Held, that the appellants in so withdrawing the said surplus moneys 
acted? wrongfully and in fraud of the respondents, pnd that the said surplus 
moneys represented the security which the respondents had under their 
mortgage and did not cease to represent that security owing to the fact 
thas the appellants had s0 wrongfully and fraudulently withdrawn them out 
of sour. 


Held also, that a suit brought by the respondents on their no ge in 
which they sought a decree against the appellants for the amount so withdrawn 
by them (the appellants) with interest, is a suit to enforce payment of money 
charged upon immovable property within the meaning of Article 152 of Second 
Sohedale of the Indian Limitation Act, 1877 (Act XV of 1877). 


@ Query, whether the said money in the hands of the appellants was saddled 
with agharge in favour of the respondents to the amount of their charge. 





BaRHAMDEO PRASAD v., Tara OHAND P. C... ii ae sa- 82 
—Decres against morigagor whether binding on person claiming adversely. 

See Parties van oe eee ee eae .. 1088 
—— — Dong lorms. 

See Redemption .. oe ï sie a « 987” 
-— —— Priority —Intention. 

See Priority axa ite <u ‘ea ie ee 470 
—— > eguit on prior mortgage—Piea of want of legal necessity not taken, 

See Res-Judicata .. see ee aes ae ee 608 

e Multifariousness — Suit for possession. 

See Civil Procedure Code, O. 1, r. 8 ie ai Ae . 509 

Municipalities Act (I of 1g00 U. P.) ssolions $,91—Bight of Municipal Board to 
close a drain. 


Section 2 of the Municipalities Act cannot be construed in such a way 
as to prevent a Municipal Board from exercising for all times the powers 
conferred by section 91. Where the plaintiff obtained a decree from a civil 
court against his neighbour for maintenance of a drain which discharged into 
the Municipal drain and the Municipality ordered the closing. of that drain® 
on the ground that it was injurious to publie health. Held that the Municipa- 
lity was entitled to pass the order. 


CHAULI v. THE MUNIOIPAL BOARD OF MUZAFFARNAGAR T «» 1102 

—-—— seotions 87,88 and 147— Disobedience of notice 
under ono Section, prosecution under another—Legality of notice to make constructions 
—Constructions atier 15 days—Effect of. ©- 

e Where a notice is issued by the Board under section 88 but not under sec- 
tion 87, there can be no prosecution under section 87. 


Where a person applies to the Board for permission to build, and 
on notice not being taken of that application, he sends a written reminder 
‘to the Board and after 15 days of the receipt by the Board of that reminder 
makes the construction complained of, held. that the Bourd should be taken 
to have sanctioned the construction and there can beno prosecution of the 
applicant umder section 87 (5). 
Au Nats v, MouniareaL Boarp OF MuTTRA os a . 740 
——— ———— ——-—Seotions 87, 147, 158—disobeyng a written 
* notice— Validity of notice contested on the ground that itis nota lawfully issued notice 


—Magisirate—Duty of. 

Section 162 of the Municipalities’e Act is no barto the ackusedjsetting 
up the defence that the notice was not lawfully issued by the Board ond 
ethat the Magistrate was bound to call upon the prosecution to prodtce evi- 
deneeto shew that it was a notice Jawfully issued by the Board ‘or by the authe - 











386 INDEX fA. L J. 


R: 


Municipalties Act (I of 1900 U. P.)—(conid.) PAGE, 


rity of any person to whem the powers exercisable by the Board as a whole had 
beep lawfully dele gnted. 


HAZARI LAL v. EMPEROR es Së ee ies ee 


e 
te e MM N MMM <- -Seotioas $7 and 147—Addinon of masonry edging | 
to a kuteha chabootra—Material alteration. 

The addition of a masonry adgicg to an already existing kutsha chabootra 
whioh sauses uo change in its shape or situation is not a material altera- 
tion of the ckubðoira and no previous sanction of tho Municipal Board is 
ucoessary for such alteration. 

Held, algo that no one can be cozvicted of a possible offence which he might 
perhaps commit in future in regard to the Municipal Bye-Laws. : 


RADHA BALLABH t, EMPEROR .. ae T eee vee 


eo 
== tm mm = Seotions 87, 168—Permission to repair not ggant- 
el - dppeal against ihe order disallowing repairs—Appellate order final ~ Ciril suit— 


Maintainabrlity of. 


The plaintiff applied to Municipal Board for permission to repair a 
certain gallery. The Board refased to grant permission asked for. The 
plaintiff, thereupon, brought a civil suit claiming a perpetual injunction, 
restraining the Board from interfering with the repairs he wanted to mike and 
for damages. 

Held that the only way in which an order of a Municipal Board refusing 
to grant permission for repairing a house oan be questioned is by way of apgeal® 
but he is not entitled to maintain a suit questioning the right of the Board to 
refuse permission. 

ABDUL SAMAD ct. MUNIUIPAL BOARD, Meerut se a ee 

ee -— —- ——— section 91. 

See section 2. 

—t——-——— --— --~—~—~-Seotion 147—Prosseution for disobedience of notice 
— Validity of the notice to be considsred. 


No one can he convinted of disobedience of a written notice of a Muni- 
cipal Board for demolition of certain constructions unless the court is satisfied 
that what he had disobeyed is a notices lawfa ly issued by the Board under the 
powers conferred upon it by the Municipalities’ Act. 


Chhotey v. Municipal Roard of Luoknow, 9 O OC., 29; Queen-Empress v, Jaso- 
danand, I. Ju. R. 20 AlN., 601, referred to. 
EMPEROR © PIARE LAL ee ae ae a eo 
me ee ee —-Section 147—Disobedience of notice— Prosecution 
à for continued disobedience. 


After a conviction under section 147 of the Municipnlitios Aot the person 
convicted cannot challenge thè correctness of the conviction and show the 
illegality ef the Board’s notices as often as heis prosecuted for continued dis- 
obedience of the ordor of the court, Pe 

BITAL PRASHAD v, THE MUNIOIPAL BOARD OF CawNPore oe eae 


See algo section 82, 





See section 82, 
——— MMMM Section 187—Municipal election—Validity con- 
tested — Whether a suit lies— Petition to be presented. 


The validity of a Municipa! election ean only be caled in question by a 
“ petition ” pr sentga in accordance with the rules made by the Loca] Govern- 
ment nnder section 187 of the Municipalities’ Aot (I of 1900). 


No suitJies to contest the validity of a Municipal election. 
MunAMMAD INAMUL HAR v. MUHAMMAD Ausan F. B. oo ee 
Ld e 


2 s J 





Section 152. 
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Nogligence— Liability for—Subsoription for ro-constructing a mosque—Colisotion by the PAGE. 


treastner of the Committee— Gratuitous aot~—Treasurer not agent of the Committee 
— Promise of subsciiption by the treasurer— Gratuitous promise, 


A subscription ias a gratuitous act of the intending donor and cannot be 
recovered fom him or hia heirs. ; 


A movement having been set on foot for re-constructingsa mosque, d and 
J subscribed Rs 500 each. A was appointed treasurer of the Committee for 
collecting subseriptions. J gavea cheque for his promised subscription of Rs. 
500 but owing. first, to some defect in endorsement and later on to its having 


become out of date it was never cashed. The mosque was alsq never re-- 


constraocted. A having died his heirs were sued by the members of thé Oo n- 
mittee for the amount of unpaid subscription. Held, that neither A nor his 
heirs were liabla for paymant of the money. 

Held, further that acceptance ofsthe office of a treasurer for subscriptions 
collected is a purely gratuitous act and the treasurer is not the agent 
of the® Committee and is not liable for gross negligence in not cashing 
the cheque given by one of the donora. Neither the treasurer nor his heirs 
were liable to the Committee for the unrealised amount of the oheque, 


ABDUL AZIZ vp, MASUM ALI... toe be 351 
Negotiable—Insiruments—Mate’ 8 receipts — Reecipts for goods. 

See Transfer of Property Aot, section 187 .. X ee 211 
Notico—Court of Wards Act, sec, d8—dmendment of Maint. 

See Court of Wardå Aot, seetion'48 a(S ae ove .. 1119 
— ——-Diwpbedience® of. . 

See Municipalities Act, section 87 Ss ae we -812,:740 

See also Municipalities Act, section 147 .. Aa 254 
——*— Issue of to Judgment-debior—Effeot of. 

Bee Limitation Ack, Art, 182 (5) ar WA ji ws 1008 
- ——Ward’s property. 

See Court of Wards Aat, section 48 wee se bee se 485 
Nuisance— Ancient light blocked. 

See Easement s Se ‘ies as 3 ~ en 1166 
——-—— Skinning of animal. : 

: See Penal Code, section 290 va ee one Preis ». 849° 

Panchait— Publishing a resolution of. . 

See Defamation ae oe she a oe vee 552 
Pardanashin Lady—Gift by—Proof. 

See Burden of Proof... sca ee ee — 115 
Partition— Second suit for, ander orders of Revenue Court. 
e =, See Jurisdiction we oe s A ~ 98 
Parties—Joinder in second appeal. 

See Code of Civil Procedure, Order 1, Rule 10 ee ne ar 1277 
—— —VJoinder—Heirs of Pertgagor not Joined, 

Bee Hindu Law—Joint family .- or as oe . 794 
———— Mortgage suit—Subsequent morigagee Rot impleaded. o 

Bee Prfctice ix as ees i ea 4} 





Mortgagee suit— Person claiming adversely -to morigagor—Decree against mort- 
gager — Whether binding. ` 


A person who sets up a title paramount to the mortgagor is not 
a necessary party lo the suit based on the mortgage. Where a person 
sets up a paramount title but fnils to establish it he cannot nfainta n aguit 
merely for a declaration that, the decree upon the mortgage 1s not binding 
upofi him., 


Ne 
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The plaintiff claimed a declaration that she as the heir, of her father, was 
entitled to the property left by him and that the mortgage of that property 
made by ber mother in fuvour of the defendants and the decree passed upon 
that mortgage was not binding upon her. The mortgagees, when thoy institut- 
ed a suit upon their mortgage. had made her a party but upon her setting up 
a paramount right to that of her mother her namo had been expunged, The 
court found that her mother was in adverse possession of the property which 
had become her siridhan and that the plaintiff was her heir. Held, that upon 
the Anding that the plaintiff had no paramount title she could not maintain 
the suit? She could however sue to redeem the mortgage made by her mother. 


Soca KUNWAR CHANDAR Ø. BRAGWANI .. eee ves Ki 
~———— Mortgagor and person in adverse possession, 

See Limitation Act. Art. 132 se - A oe oe ze 
—— —— Redemption sutt. 

See Res Judicata .. ons oe ajs oe tos 
—— — — Sons nol party io the suil—Father a pariy. 

See Hindu-Law—Joint family— Parties .. ee ies is 


Penal Code (Act LXV of 1860), Secs. 23, 415— Wrongful gain and wrongful loss — Acting 
fraudulently or dishonestly. 


The accused was in charge of a mare belonging to C who had given it to 
him for sale. One L made an offer for the mare and insistod on the offer 
being communicated to the owner. The accused showed L a tolegram evhich 
the latter understood to have come from U refosing the offer. He thereupon 
raised the offer and purchased the mare. Subsequentiy he inatituted these 
proceedings against the accused on the ground that deception was practiced 
on him, but when he was examined, stated that he would have paid the sdme® 
price had he known that the mare belonged tothe accused, Held, that no 
wrongful loss was caused to L within the meaning of section 23 of the Indian 
Penal Code by reason of the faci that he was induced to bid upto what he eon- 
sidered to be the full valae of the mare. 


Held, ulso that by merely placing before L the telegram whicb purported 
to have been received from U the aceused could not be said to have acted 
fraudulently. A 


1688 


988 


619 


1173 


G. W. DIOK v. EMPEROR aes oe we ae +. 1258 


we  —— —— Sections 58, 191 and 1938—Perjury—False verification— 
Statement made, believed to be true— ‘ good faith.’ 


A man cannot be convieted of perjury for having acted rashly and 
credulously and having failed to make reasonable enqaoiry with regard to the 
facts alleged by him to be trne. It must be found that he made some state- 
ment which he knew or believed to be false or which he did not beliave to he 

© troe. This finding should be arrived at independently of the definition of good 
fuith in section 52 of the Code. e 


tloHaMMaDd lBHAQ 0. EXPEROR aa we is A 








— 


—————Section 6&8—Forfeliure of propeety—Crimes against the 
State or affecting public safety. 


` Section 62 of the Indian Penal Code dealing with forfeiture of property 
in respect of certain offenders should generally be applied in ecases of orimes 
against the state or affecting the safety of public. ` 


Gaya PRASAD v. EMPEROR ve - 


+ — Saption 174—Disobeying notsee— Oficer entitled tv tasue 
summons— Legally competent, . 

In oler to sustain a conviojion under section 174, Indian Penal Code 
it bas to be shown that the summons issned was isaced by a public servant 
legallyecompetent as such public servant to issne the same and that the 
accused intentionally omitted to attend in persuance of the summons. e 

e a 
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Penal Code (Act LXV of 1860)—(conid). ~ PaaE. 


A Collector is empowored to transfer the proceedings in regard to sale 
of ancestral land to an Assistant Collector, first class, When he transfers 
proceedings to a second class Assistant Collector who issues a summons for the 
attendance gf the aconsed who disobeys it, held, that the acgused is not guilty 
of an offence under section 174 Indian Penel Code. 


SHIAM LAL v. EMPRROR sie ae see si ... 680 
Sections 182, 811—Applicalion in Judge's court—False 
information—Prosecution sanctioned by Judge—Legality of. e, 


The appellant was an insolvent against whom proceedings were pending 
before a District Judge. He made.a petition to the court alleging that the 
respondent had misappropriated certain things belonging to him and prayed 
that the respondent’s house might be searched by the police. The District 
Judge forwarded the petition to the Magistrate with the result that the respondent 
was Arr@sted and his house was searched. Eventunlly the Magistrate discharg- 
ed the respogdent. The latter applied to the District Judge for sanction to 
prosecute the appellant under sections 182 and 211 of the Indian Penal Code. 


Heid, that the District Judge was a public servant before whom false in- 
formation was given and he was competent to grant sanction to prosecute 
under section 182, Indian Penal Code, 


Held further, that with regard to section 211, Indian Penal Code, the 
court of the District Judge before whom insolvency proceedings were pending 
was not the court in whieh criminal proceedings were instituted and it could 
not be said that the offence of causing the criminal proceedings to be instituted 
withoutejust and lawful grounds was committed in relation to a proceed- 
ing pending‘in the conrt of the District Judge 





MOHAMMAD FAKHRUDDIN t. BHIKHI RAM .- ova or . 278 
—_—A— ——— ~—— Section 191. 
See section 52 tee ee z i e.. 550 


—— 











Sections 193, 463—Endorsement on a morigage-deed 
showing payment—Intention to fabricate false evidence and defraud the morigages— 


‘Cheating and forgery. 

The accused transferred the whole of his property in favour of his wife 
but before registering the sale-deed mortgaged the property to F. The sale- 
deed was, however, registered after the mortgagee had made all necessary 
enquiry at the Registration Office, After the registration of the shle-deed 
the mortgage deed was alao registered. The arcused was charged for cheating 
the mortgagee. It appeared during the trial that the mortguge-deed filed 
by the complainant bore on it an endorsement of the return of the oonsidera- 
tion slthough there was no such endorsement on it when it was filed in court, 
The accused was thereupon further charged for fabricating false evidence 
and forgery. 

Held, that the sceused was guilty of fabricating false evidence and cheat- o 
ing, ps the acensed must be presumed to know the probable result of hig 
action and it obviously could not have been absent from his mind when he 
forged the endorsement that he was thereby attempting to defraud the mort» 
gagee of his money. 








ABDUL Rasun Kaa"? EMPEROR oes oe .. ee 104 
—— ———Section 211. 
See seation 182 an si s one as m 278 
~——— -= —e ~—— Section 890 —Skinning of aminals dying natural death— 
Nuisanoo. ( 


b 
Skinning of an animal which dies a natural death does not fn itself consti- 
tute æ public nuisance. 
EMPSROR 0. BENI ees . oe one . 349. 
—— — — Section 349—Lathi raised by ihe accused ar the ‘perso 
attacked run away to save himielf — Whether criminal force. 
ee 
Where the accused went to the field of another and cut the erops sown by 
him and onthe latter resisting they raised their lathts to strike him aud that . 
e 


y . 3 
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Penal Code (Act LXV of 1860) —(conid.) Paay. 
other ran away to save himself, held, that the accused were guilty of 
using force by means of bodily power within the meaning of seotion 349 of 
the Indian Penal Code. 

Mahomed Ishaq Khan v. Hing-Emperor, [1904] 1 A. L, J. R., 402, distin- 
guished. e Í 
Jal RAM v. EMPEROR R aaan jis e e we 104 
——— Sections 561,862 and 866—Minor girl leaving her, guar- 


dian of her own free tll —Not induced by force tor deceit— Whether abduotion or 


e 
kidnapping. P 

Where a girl under sixteen yenrs of age left the guardianship of her hus- 
band-and father-in-law. of her own free will and not for the first time and after 
that stayed with the accused quite.voluntanily and without any force having 
been exercised or deception practised upon her, held, it did not amount to 
taking or enticing the girl out of the keeping of her lawful guardian noredid it 
amount to compelling her by force or inducing her by deceitful weans to go 
from any place, and it-was not an offence within the meaning of sections 38l, 
362 and 866, of the Indian Penal Code. 

EMPEROR t. RAM CHANDER Gaia. 2s ate oes te .. 265 

— Sections 868 § 366— Abduction an offence only when commit- 
ted wiih certain intent or knowledge. 

The offence of abduction is a continuing offence and a girl is being abducted 
not only when she is first taken from any place but also when she is removed 
from one place to another, TR . 

Chapter XIV of the Indian Penal Code makes nbdaction an affente only 
when it is committed with certain intent and the mere taking of a girl to an 
immigration recrniter is not necessarily the taking of tho girl to his house 
with a knowledge that it was likely that she would be forced or seduced te 
illicit intercourse. 


GANGA DEI v. EMPEROR one ou; ig i we 5 91 
— ——— Section 416. 
See section 23 ii s és ve ve .. 1258 





— Section 441— Possession—Annoyance caused to person 
noi in possession, ` 

The ‘possession’ contemplated by section 441 of the Indian, Penal Code 
is actual possession anda person who commits the alleged acts of. annoy- 
ance on property of which the complainant is not in possession is not 
guilty of criminal trespass. In the matter of Gocind Prasad, 1. L. R., 3 
All , 465, followed, 


Kong Lau v, EMPEROR ee we ji si + 151 
Se ——Section ¢47—Criminal trespass—Oo-sharer . building on 
the common land without permission of the other co-sharer— Permission asked for ° 
- and refused, ; en 


* Where one of the oo-sharers asked tho permission of the other co-sharer 
to build upon the common land and the permissigg, was refused and. he 
built inspite of the refusal, held, he could not be convicted of the offence of 
criminal trespass within the meaning of section 447 of the Indian Penal Code 

œ The mere fact that a co-sharer asked the permission of the other co-sharer 

to his appropriating to his own use a porticn of the common wasto land, 

would not necessarily imply thet the co-sharer, whose cofisentewns asked 

for, was admitted to be the sole ‘owner of the land in questi. In the 

matter of Govind Prasad, I, L. R., 3 All, 165 ; Emperor v. Raghunath, I. D. R., 

26 Bom., 558, referred to. 7 
Rau SARUP v. EMPEROR .. . . ee » 790 


——Seotion 460—Criminal breach of trust—Doublful whether 
transaction a loan or partnership—Conviction. | 
* Th a criminal case the eharge must be clearly made out against tho acensed 
: er 


person before ho ogn be convicted: z ai 
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Penal Code (Act XLV of 1860)—(concld. ) Paar. 


Where in a prosecution for criminal breach of trast it was doubtful 
whether the transaction between the complainant and the accused amounted 
to aloan or partnership, the accused persou should not be convicted for 
criminal breach of trust, 








° 
WILLIAM CEOIL KEYMAR t, EMPEROR rh Se Ae sie 

— -—— Section 463. 
See Section 193 oy eo eos one es one 
Perpetual injunction—Deoree for closing a door for ever—New door opem afier a 


short time. 


Where a decree purported to grant a perpetual injunction to keep a door 
closed by ùsing the words (hamesha ke waste) and the judgment-debtor opened 
another door he transgressed this direction and the deeree-holder could execute 
his degree and was not bound to bring a fresh suit, 





HABIB Q@LLaAH v. ABDULLAH .. a oe ee . 
Political Pension—Properiy granied by Government. i 
See Civil Procedure Code, section 60 (g) ... ba bie iss 
Practice— Abatement ordered—application to revive. 
See Limitation Aot, section 5 .. . os ae T 
Alternative claims—Suit for possession as ful owner—dAlternatite claim 
for pre-emption. 


A plaintif in a suit for pre-emption can also set up bis right for posses- 
sion of the property as fu!l owner snd his suit cannot be dismissed on the 
grount that he has put his case in the alternative. 


BHAGWATI SARAN Man TEWARI v. PARMESHAR Das... . i 


—~-— Civil revision—Prorincial Small Cause Courts Aot (IX of 1887), section 15— 
Evidence—Review of—Finding of fact, interference with— Master and sercant— Prin- 
cipal and agent. 


Case in which the High Court acting under section 25, Provincial Br all 
Cause Court Act, considered the evidence, admitted an affidavit to explain the 
deposition of a witness recorded by the Judge below ard reversed a finding of 
fact arrived at by him. 


Where a servant of the plaintiff conveys an order for work to be done to 
the plaintiff under instructions from the defendant the latter is liable to pay 
for the work after it has been done. ° 


REBROCA STEWART v DEBI PRASAD see j ves 5 


—— — Code of Civil Procedure (Aot XIV of 1888), section 568—Etidence, admiited 
by Appellate Court. 


The appellate court has no power under section 568 of the Code of 

Civil Procedure 1882, to admit evidence which would throw doubt upon 

the evidenee ofa witness examined by the court of first instance without 

e givjng the witness, whose testimony is impugned, an opportunity of olearing 
the matter up. 

JaGRANI v. Durga Prasan P. C. tos gri oe So 


——— 0ods of Citil Procedawe (Act P of 1908)—Suit by one of many joint owners 
for possession—other co-owners pro forma defendants—Form of the decree. 


In a anit for ejectment brought by one of the many joint owners of a 
property against a trespasser in which the remaining owners have been made 
defendants on th® ground that they would not join as plaintiffs, the decree 
should nof be for joint possession in favour of all the co-owners but ought 
simply to be one in favour of the plaintiff giving him possession on behalf of 
himself and other co-sharers and not adversely to the latter. 

Buro DIAL v. PaRBATIA . as a oe 


——— Code of Criminal Procedure (Aot V of 1898), sections 110 and,11#-eProcced- 
ings under—Detention in custody on the mere fequest of the police—Reason to be 
considered and recorded by Magistrate, ee 

A person, who after investigation made, bas been found not to have been 
concerned "in any cognizable offence®and against yhom “here is noeeason- 
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able complaint or suspicion of his having been so concerned, should at 
once be released and any further detention of him is a detention not warrant- 
ed by law. . 

A Magistrate has > jurisdiction to act under section 110, Oriminal Pro- 
cedure Code, until he has such information before him as will suffice for his 
making an order in writing setting forth its substance and the further parti- 
oculars required by section 112 of the Code, 


Euprror >. GANESH ... a oP oe aii .. BBG 
———- Confessions of some of the aceused—Trial with others—Proccdure io be adopted. 


Some of the accused pleaded guilty to a charge of dasoity bronght against 
them and other persons jointly tried withethem. The Judge did not record 
their conviction but went on with the trial till the end. Held, that the 
Judge had committed an irregularity, inasmuch as he should have recomMed 
the conviction of the confessing accused and then gone on with thegtrial of 
the others. 


SURJAN SINGH v. EMPEROR si ae ee si eee 1289 
——— Criminal Revision. 

See Criminal Procedure Code, section 138 ... we a ee 255 
—— Cross objections —Pariitton suit, . 

See Civil Procedure Code, O. 41, r. 22 _ s ate .. 892 
—— Court entertaining appeal in non-appealable cases, 2 

See Civil Procedure Code, section 2 as ap z e .. 1118 


——— — Detendant’s plea contained in a robkar drawn up at the firsi hearing— Decision 
on—Easemenis Act (F of 1882), section 60— Building of permanent nature. 


On a sult for ejectment from a house ‘and .for rent it appeared that the 
defendants were licensees of the plot on which the house stood. There was, 
however, no allegation in the written statement filed by the defendants thatithey 
had built the house with the license of the plaintiff but on the first hearing of 
the case a robkar was drawn up in which the defendants stated that the plaintiff 
had allowed them to oceupy the land in lieu of service rendered by them and 
that they had erected buildings on that land. ` 


Held, that the lower appellate court was rightin considering the plea 
of the defentiants contained in the robkar and in holding that the licensees 
having erected certain buildings of a permanent nature on the land were not 
liable to ejectment. 


KISHUN BAHAI t. GANGA Bux .. A s Ro we 45E 
Duty of Judge—Evidence. 
See Evidence eis ine oes ne 


—® — Rvidence—Disiriot Magistrate dealing with proceedings under section 107, 
Code of Criminal Procedure (Act V of 1898) having outside knowledge—Order ore ° 
the ground that applicants had instituted a committee to bring certain matters to the 
noticoof authorities—Justification of order. 


If a District Magistrate dealing with proceedings undesmection 107 of the 
Oode of Criminal Procedure possesses knowledge of certain facts which he 
obtains from sources outside the record, he should not base his judgment upon 
Phose facts but should base it upon evidence relevant to the case, 


An order requiring certain persons to furnish security to kæp the peace 
can only be justified upon the finding that each of these persons likely 
to commit a breach of the peace or disturb public tranquility, or is likely 
to do some wrongful aot which may occasion such a disturbance. Que 
Emperss v. Abdul Qadir, L L. R., 9 All, 453, Jagat Narain v. Emperor, 7 A. L. 
J. B., 161, referred to. 

Certaif perfons instituted a cemmittee to collect funds in order to 
persuade the authorities to allow them to carry the Dasehra procession 
along’ a° certain route, and to enforce, as against any other person who 
might desire to contest the same, the petitioner’s alleged right to do s3. 
"Held, that in the absehce otea finding that “those persons were likely to take 
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the procession forcibly down this particular route unless they were bound 
downto keep the peace, that order could not be properly passed against 
them. 


BRIJNANDAN PRASAD 0, EMPEROR es si ee ow 1246 
—~———High Court—Revision, ° 
See Civil Procedure Code, section 115 oe T s .. 899 


--——— High Oouri—Insoloency proceedings. 
See Provincial Insolvency Aot, section 46 (1) sie ae ves 1105 


———— Money Sutti—Retun of purchase money—Sale in execution of decree, 


Held, following the Full Bench decision of Munna Singh v, Gajadhar Singh, 
ILL R., 6 All. 577, that a suit lles to recover the purchase money on the 
groupd that the judgment-debtor had no saleable interest in the property 
sold. The correctness of the decision was, however, doubted. Kishun Lal v. 
Mohamma@ Safdar, I. L. R., 13 All, 883, followed. Dorab Ali Khan v. Abdul 
am, 5 T A., 126, and Narain Singh v. Mayanand, 11 A. L. J. R., 606, 
referred to. 


MUHAMMAD NAJIB ULLAH v. JAI NARAIN .. toe .. 908 





— Mortgage suit—Subsequent morigagee not impleaded—Suit by subsequent 
mortgagee. 


Suit upon a mortgage of 1881. There was a prior mortgage, on the same 
property, of 1879. Inthe sui$ on the latter mortgage the subsequent mort- 
gageo wag not impleaded. It was decreed and the property was sold in 1396. 

In the sult upon the subsequent mortgage the question to be considered was as 

to the form of the decree to be passed. Held, that the principle to be followed 

in such cases was to place the puisne incumbrancer, whom the prior incum- 
brancer neglected to make a party, in as nearly as possible the position he 
would have been in if he had been a party to the suit of the prior incumbrancer, 

Held further, that the proper order to be passed was to have an account taken 

of the amount due on the prior mortgage upto the date of obtaining posses- è 
sion, and failing it upto the date of sale to the transferee and declare the 
puisne mortgagee entitled to redeem upon payment of the amount so aBoer- 
tained, and not to oall upon the prior incumbraneer for an account of the 
profits he has received subsequent to the sale. Dip Narain Singh v. Hira Singh, 

I L. R., 19 All, 527, Phulmani Chaudhrani v. Nageshar Prasad, L L. R., 38 a 
All., 870, and Manoharlal v. Ram Babu, I. L. R., 3 AlL, 323, referred to. 


RAGHONATH KUNWAR ¥. SHANKAR SINGH .. ss ee . 4l 
——— Pleadings—New case. 
See Adverse possession sie os Lee ee ee 1233 


————Priry Council—Concurrent findings. 
A decision that there is no evidence to support a finding is a deolsion @ 
° oflaw, and, therefore, the principle of concurrent findings of fact does not 
apply to a oase where there is no evidence, 


HARENDRA LAL v. Hari Dasi P. C, ja as Ga a T74 


~~ 
————Privy Council—Special leave to Avpeal— Criminal Proceedings. 


A court of criminal appeal can go into questions of evidence and proce- 
dure and can deal with the case on the same footing as an ordinary court 
of appeal. Tho funotion of the Privy Council is not to sit as a court of 
eriminal @ppeal but if they find that what has been done has been grossly 
contrary to the forms of justice and violates a fundamental principle they 
can interfere. 


Leave to appeal from conviction and sentence on the grounds of alleged 
irregular conduct of the proceedings, misdirection of the jury, and mis- 
reception of evidence refused, the case not goming within thee prin®iples laid 
down above. In re Dillet, [1887] 12 A. C., 459. 

e e 


. o CLIFFORD t. EMPEROR P, C. tbs oe ive we 75 
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———— Procedure—Parties agreeing to abide by the result of the local inspection— 
Enquiry by a partioular officer presiding—Inspection note left by that officer — His 
successor to iry the case himself. 

Where the parties to a case agreed not to give oral evidence but to abide 
by the result of the inspection of the locality or any local enquiry by the 
officer who was then presiding over the court and that officer recorded a note 
of his inspection but was transferred before delivering judgment, held, that his 
Successor was not competent to decide the case on the basis of that inspec- 
tion note but was bound to try the case himself. 


KISHAN NABAYAN v., Raw BAKSH -5 3 e 48 


——- —Suit for redemption of a specific morigage—Defendant admutied a morigage]but 
denied the mortgage set up—Plaiatig tto prove a subsisting title to possession 
as alleged. 


es 
Where the plaintiff alleges that he is entitled to possession by reason of 
the determination of a mortgage it is for him to prove that he had athe 
commencement of the suit a subsisting title to the possession of thg property 
and that he must mention in his plaint facts to show that such tite exists. 


He is not entitled to succeed merely becanse the defendant failed to prove 
the case he set up. 


Zingari Singh and others v. Bhagwan Singh, [1889] A. W. N., p. 187, followed; 
Bala v. Shiwa, I. L. R., 27 Bom., 271, and Lala Ganeshi Lal v. Basanti Lal, 
Unreported S. A. No. 734 of 1912, decided on 23rd April 1913 distinguished. 


Ram LAL v. BRI THAKUR] Kishor! RAMANJI MAHARAJ ae .. 162 
————Summoning witnesses. 

See Criminal Procedure Code, section 252.. ss ee 7. 15 
———— Transfer after issues remitted. 

See Civil Procedure Code, section 24 os s e. oo [094 


Pre-emption— Alternative claim—Ousiom and Mohammedan law— Falling back on latter. 


A plaintiff in a pre-emption suit can base his claim in the alternative, 
on contract, custom or Mohammedan Law. But when there is an established 
custom of pre-emption and the pre-emptor fails to bring himself within that 
custom he cannot fall back on the Mohammedan Law. 





MUHAMMAD AHSAN ULLAH v. SHAMS-UN-NIgsA BIBI .. Sy .. 681 
—— —Claim under custom set up— Amendment, 
See Anfendment s Ris x se i .. 966 


Mohammedan law—Sale by Shia —Suit by Sunni—Shia law applicadle, 


There is no warrant for saying that the Shia law of pre-emption is a dead 
letter. dbbas Ali v. Maya Ram, I. L R. 12 AlL, 229, Kurban Husain v. Ghote, 
I, L. R., 22 AU., 102, referred to. In case of a sale of property by a Shia 
to a Hindu, a Sunni brought this suit to preempt, basing his title on prevailing 
custom and Mohammedan law. It was held that a custom of pre-emption did 
not exist. Held, that the Shia law of pre-emption was applicable and è 
Sunni had no right to pre-empt. 

«IR KHAN v, Fayaz Husain... .. 813 


—— ————— Mohammedan Lawo— Pre-emptor’s right— Propert ld, a samindari share 
and a house—Pre-emptor not a co-sharer in the house—Suit for pre-emption of the 
whole of the samindari including the site of the honse— Whother suit bad. 


~ Ina pre-emption suit a pre-emptor must claim all that he is entitled to 


claim even when his right is based partly on Mohammedan Law and partly on 
village custom. 


Where a sale-deed with respect to which a pre-emption suit is fled com- 
prised a zamindari share and a house situate Within the ambit of the zamin- 
dar! and the pre-emptor was entitled to pre-empt the samindari property but 
was not aco-sharer in the house as distinguished from the site, nor was he 
a co-sharer in the appurtenances tothe house. 


Held, that the plaintiff had no right under tha Mohammedan Law to pur- 
chasé fhe house, as distinguished from the site, merely by resson of bis 
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owning a fractional share in the zamindari and having claimed the site or the 
house as part of the zaminaar: was not bound to claim the house itself. 





ABDUL RAHMAN v. HEDAYATULLAH wie we oe . 88 
————-—— Money deposited by pre-empior— Ownership. 

gee Civil Procedure Code, section 47 ae Fs “és . 521 
—_— — Money deposited— Attachment in execution— Equity. 

fee Execution of decree TC aia a vee .. 782 


=- —Morigage by conditional sale—Ripening into a complete selec wheiher 
right to pre-empt exists, 


Where a pre emption clause in a Wajib-uwl-ara deals first with the case ofa 
simple sale and makes provision for pre-emption in the case of such sale 
and then deals with the case of conditional mortgage, the custom applying 
to the cuse of simple sale does not apply to a transfer of property which takes 
place after a mortgage by conditional sale has ripened into a complete 
transigr by a foreclosure suit. 


KAMTA PARSHAD t, GULZAR SINGH AA -i . 611 


Price—Sale of a plot of land and trees anpor idiulag to a grove—No bar to 
pre-emption —Grove-hold—Dispute as to price paid— Markei value. 


There is no bar to a right of pre-emption arising in the case of a sale of a> ` 
plot of land and trees forming to a grove where it is the share of the co-sharer 
vendor or part of the share as distinct from a mere grove-hold. 


In a suit for pre-emption where there is a dispute as to the price actually 
paid and the court disbelieves the evidence of both parties it should base its 
digg on the market value of the subject-matter of the gale, 
AHMAD ULLAH KHAN rt. ZOR MOHAMMAD we we -- 690 


Price mentioned in the sale deed fictitious—Evidence of market talue— 
Admissibility of special circumstances for payment of higher price. 


Ina suit for pre-emption it was alleged that the sale price was fictitious 
and put into the sale deed for the purposes of defeating pre-emption, held, that 
it was open to the pre-emptor to give evidence to show that the market . 
value was far below that stated in the deed, notwithstanding that 
it Was proved that the amount stated in the deed was paid before the Sub- 
Registrar. Held also that it was for the vendee to prove the special circum- 
stances under which the price mentioned in the deed was actually paid. Abdul 
Majid v. dmolak, [190.] I L. R., 29 All., 618, referredto. O’Gonor v. Ghulame 
Husain, [1906] I. L. R., 28 Al., 617, not followed, 


Ram SARUP BAHA v, KARAM ULLAH KHAN oe s +. 692° 


Right to carry on—Suit instiiuied by ihe father, who has preferential right 
—S8on nol entitled to it himself cannot maintain the sutt instituted by the father. 
A son, who could not have maintained a suit for pre-emption as against the 
vendee had he instituted it himself, could not tako advantage of the fact that 
his father at the time the suit was instituted had a preferential right as agaigst 
the vendee on the ground that he was a nearer relation, 
7 PARTAP Sines v, DAULAT .. ki za ws . 18 


Time—Suit decreed—Appoal by tendee—Furiher sum allowed-s No time 
fixed for payment—Reasonable time. 

In a pre- -emprien suit the pre,emptor was ordered to pay a certain sum 
of money within a certain time and that amount was enhanced by the court 
of appeal, which, however, omitted to mention in the decree the time wishin 
which this additional amount wastobe paid. The pre-emptor paid the addi- 
tiongl amount into court. 


eld, that the pre-emptor wes entitled to a reasonable time within 
which he might pay the amount ard if he paid it within such reasonable 

















* time he was entitled to execute his decree and obtain possession of the pro- . 
perty pre-empted. 
QUPTAR TEWARI » DEBI SARAN TEWARI or wae es .. 842 
——— Vendee a stranger. 
A See Civil Procedure Code, O. 21, r. 88 s S TA we 1148 
s e e pa . e 
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~—— — ——Wajib-ul-arz—Oonfiscation by Government—Custom recorded in subse- 
quent wajib-ul-arz—Relationtthrough female, karibee and khandani. 


In a 16 anna mahal a four anna’share, belonging to two oo-sharers, was con: 
fiscated by the Government after the Mutiny and was awarded to others. 
Custom of pre-emption was recorded in the wajib-ul-arges of 1833 and 186% and 
khewat gamima of 1884. Meld, that the confiscation of the four anna share did 
not affect the custom of pre-emption prevailing in the mahal. 


Where the wafib-ul-ars recorded a preferential right of pre-emption in Š 
favour of karibeo and khandani co-sharers and the pre-emptor, a female Hindu, 
is related to the Vendor through a female and is 12 degrees removed from him, 
held, that the pre-emptor is not a karibee and, khandani co-sharer of the vendor 
and has no preferential right. 


Dunas PRASAD PANDE v. FATEH BAHADUR §INGH .. one coe 725 
‘Wajib-ul-arz—ZEniry clear and distinot—No evidence of custom. 


Where the entry in the wajib-ul-are as to the right of pre-emption is clear” 
and distinct and there is no evidence to the contrary, the court ought h€ving 
regard to the prevailing practice, to hold that the custom of pre-emption exists, 
Returaji Dubain v, Pahalwan Bhagat, I. L. R., 33 All., 196, referred to. Dhan 
Kuar v. Diwan Singh, 8 A. L. J. B., 786, distinguished. 


<z FAZAL Husain v. MOHAMMAD SHARIF... we - .. 800 


—————— Wajib-ul-arz, not the custom but a mere record of custom—Language 
‘ ambiguous—Kvidence insufficient. .” 


The record in the Wajib-ul-ars as to the custom of pre-emption is not the 
custom. It is a mere record of custom and if its language is ambiguous it may, 
when unsupported by other eyidence, be insufficient either to prove the custom 
as a whole or any particular incident of that custom. 


JAHANGIRA V. AMIR SINGH ste és 7 196 


——— ——— Wajib-ul-arz— Resale of property during pre-emption suit by person witha 
preferential righi, but after extinotion of his right to bre-ompt by reason of limitation— 
e Efect of. 

During the pendency of a pre-emption suit based on village custom the 
vendee re-sold the property to a person who in accordance with that custom 
had a right of pre-emption, preferential to that of the plaintiff, but the 
sale made was moro than one year after the date of the first sale which 
gave rise to the pre-emption suit, Held, that the person to whom the property 
was re-sold by the vendee having taken no steps to enforce his rights until 

. after the period of limitation had expired, was in no better position than he 
would have been, had the property been expressly offered to him and he had 
refused to buy it and he could not by his subsequent purchase defeat the suit 
for pre-emption filed by one who had the next claim. Manpal v. Sahib Ram, 
[1965] I. L. B., 27 All, 544, Janki Prasad v. Ishar Das, [1899] I. L. R., 21 
AU., 874, and Ram Gopal v. Piari Lal, [1899] I. L. R., 21 All., 441, dis- 
tinguished. 

KaurTa Prasan v, Ram Jaa ... ee =a er) 


— s Wajib- ul-arz—Setilement in—Siatement—Roference to pre-emption in the 
E wajib-ul-arz—Custom or contract, 


The mere fact that a Wajib-ul-ars was to remain in force for a settlement 
which was to continue only for a certain fixed period did not prevent the 
eo-skarers from recording their customs therein and a reference to pre- 
emption in it was not necessarily a reference to an arrangement, between 
the co-sharers But was prima facie to,be taken ag a reference to cuRgom 3 
rather than to contract. 





GHANsSAM 0. BIRANOHI LAL .. .. tee oe .. 627 
` Principal and Agent—Property purchased by the agent with principal's money—Liabllity 
of the agent to account ~ Joining of a third person asa vendes. 
When an agent üses a debt due to his principal in order to obtain valuable 
property for himself, he in fact realises that debt for and on behalf of hig 
principal ‘ard is liable to account for the same to the principal, It is ofno , 
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Principal and Agent—(concld. ) Pacz, 


consequence in the transaction for the sale of the property that a third 
person was joined with him as a vendee. 


BIRBAL ». Kishor: LAL ss ee ae tee 


Priority—Morigage made by morigagor—Money left with morfhagee io redeem prior usu- 
fructuary morigage— Whether prior morigage kepi alive—Intention— Presumption, 


When a mortgagor in making a subsequent mortgage of the property, 
over which there was a prior mortgage, left with the subsequant mortgages, 
out of the consideration of his mortgage a portion"of the money for the pay- 
ment of the prior mortgage and it was redeemed by the subsequent mort- 
gages, Held, that the question, whether the prior mortgage was kept alive 
for the benefit of the subsequent transferee of the property who discharged 
it, was a question cf intention and in the absence of clear and express evi- 
dapce the presumption would be that the intention was to keep up the prior 
mortgage for the benefit of the transferee. 


Har Narain v. HAR PRASAD .. Si a Sè 


Probate and Administration Act (V of 1881), section 98— Inventory— Jourt-Fees Aci, 
1870 (VIL of 1870), section 19-H (4), as amended bythe Oourt-Fees— Amendment 
Aot (X1 of 1899), section 8—Limitation—Date from which the six month's limit- 
ation runs. 


No inventory satisfies the requirement of section 98 of the Probate and 
Administration Act which omits the details thereby required namely, that 
econ shall include ‘‘a full and true estimate of all the property in posses- 
Bidn. e 

The period of six month’s limitation under the proviso of seation 19-H(4)of 
the Court-Fees Aot runs from the date of the lodging of an inventory as required 

e by section 98 of the Probate and Administration Act, 1881 and not fromthe 
date when a document, which might be classed as or denominated an 
inventory satisfies the Judge, but is not an inventory as required by the said 
section. 


RAMESHWAR KUMAR v. THE COLLECTOR oF GaraP, O. ae a 
Process of Court—Abuse of. 
See Provinelal insolvency Act, section 5 .. ws oe oe 


Professional obligation— Counsel io appear as wittness—Duties of Counsel. 

It is an error of judgment on the part of a Counsel, and ag#inst his pro- 
fessional obligations to appear on behalf of a party in a case in which he 
ig to appear as a witness for his client to prove certain facts which are known 
to him, 

HEARSEY v, FORSTER.. oe . eee ee . 


Provincial Insolvency Act (III of 1907), secs. 5, 6 (3), 16 (1) and 16 (2)—Debis 
not exceeding assets —Power of the Court to dismiss petition—Sufficient cause—Act of 
bankrupicy—Oourt’s inherent power —Abuse of the process of court. e 


e A debtor whose debts amount to Rs. 500 is ‘* entitled to present ” an 
insolvency petition (section 6, ol. 3) and an act of bankruptcy is committed by 
the presentation of his petition (section 5). s 


A debtor permed to the court to adjudicate him an insolvent and 
alleged that owing to insufficiency of assets, he was unable to pay his debts 
which exceeded Rs. 500- The court was not satisfied on the evidence in the 
case that the debtor’s debts exceeded his assets and dismissed the application. 
Held, that seetion 15 (1) of the Provincial Insolvency Act, which empowers the 
court té dismiss the petition for any ‘‘ sufficient cause. ” deals entirely with a 
creditor’s petition and does not apply toa debtor’s petition and a debtor 
whose debts amount to Rs. 500 is entitled on his application to be declared an 
Insolvent under section 16 (1). 

Held, also that the presentation ofa petition on the ground that the debts 
amount to more than Rs. 500 which the gpplicant is unableeto Pay, does not 
amount to an abuse of the process of the court. 


e Uday Chand Maita v. Ram Kumar Khura, [1910] 15 C. W. f,; 218 ; 
Kali Kumar Das v. Gopi Krishna , [1911] 15 0. W. N, 996 ; Gerwardhari y, 
Jainarain, [1910] I. L. R., 82 Al., 645 ; Bidkaladin v, Jagannath, [1$12] 9 A. L. 


` 3 


463 


470 


285 
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Provincial Insolvency Act (III of 1907) —(conid. ) PAGE, 


J. R., 699 ; referred to. Nathumal v. District Judge Benares, I. L. R , 32 All, 
547. -distinguished. Ponnustoams Cheili v. Narasimma Chetti, 25 M. L. J., 545, 
not followed. $ 


TIRLOKINATH 0, BADIS Das F, B. e. ` : .. 865 


== ——-—Sections 18 (8), 47—Allachment of property 
as thai of insoluent—Order made before adjudicating the applicant an insolvent—Rules 
of Code of Civil Procedure 1908, applicable—Orders 21, 88. 


An attacl*ment under section 13 (8) of the Provincial Insolvency Act, 
is analogous to an attachmens before judgmout effeoted under Order 38 of 
the Code of Civil Procedure 1998, and the Insolvency Act laying down 
no procedure to be followed, a court is bounito considera claim preferred 
to such an attachment in the manner providéd for investigation of claims 
to property attached in execution of decree. A party aggrieved is not 
bound to walt so long as the recelver takes no steps to deal with the 
property. e 

HasuMaT BIBI v. BHAGWAN Das one one oe 
aaa —_—— Seotions 18, 86, 45, ($)—Power of Disirict 

Judge to dispossess third person of property belonging to insolveni—Appeal—Leave to - 
appeal. š 

Section 18 of the Provincial Insolvency Act empowers a court, where it 
appoints a receiver to remove any person in whose possession or custody 
any property of the insolvent is from possession or custody thereof, and 
put it in charge of the receiver provided the insolvent had a-right to remove 
him. The court has also power to enquire whether certain property in pogses” 
sion of a third party is or is not the property of the insolvent. 


Seetion 86 of the Provincial Insolvency Act doesnot apply to a case where 
ethe court adjudicates certain property, in possession of a third person, ° 
to be the property of the insolvent and no appeal lies against such -an 
order. i 


‘e Oase in which leave to appeal under section 46 (3) allowed by High Court. ` 
BANSIDHAR t. KHARAGIIT as $5 sia oe .. 1278 


ae —- — —— section 40 (a)—Fraudulent decree against 
insolvent— Whether suit maintainable. 


A decree was passed against the plaintiffs. They applied to be declared 
‘nsolvents but stated that the decree was a fraudulent decree. After they were 
declared ingolvents they brought this suit for declaration that the decree was 
a fraudulent decree. Held, that the suit was maintainable and section 20(@) of 
the Provincial Insolvency Act was not applicable. 
Ram NARAIN v. BEHARI . oe ass a .. 925 
—Seotion 86—District Judge acting under—Juris- 
diction io refer matier to—Subordinate Court. : 


© A receiver appointed in a certain insolvency matter reported to the Dis- 
trict Judge that a certain mortgage made by the insolvent should be set ® 
aside. The Judge referred the matter to the Munsif for a report as to 
whether® the mortgage was made bona fide. Held, that the Judge alone 
had jurisdiction to decide the matter and had no power toguaé@r it to a subor- 
dinate court. ' 
JAGANNATH V. LAOHMAN Das ... oes i .. 889 


—— > .-— —— — Seotion 46 (1)—Additional Judge— Whether sub- 
ordinate to Distmiot Court—Appeal—Order convicting the insolvent—Cifil appeal— 
Practice— Interference with order in appeal. 3 

Held (by RIOHARDS, ©. J. and BANERJI, J., KNOX, J., dissenting) that a 
court of an Additional Distriet Judge is not a court subordinate to the Dis- . 
trict Court within the meaning of section 46 (1) of the Provincial Insolvency 
Act and an appeal from the order of the Additional Judge lies to the High 
Court and not the* District Court. Mgkhanlal v. Srilal, I. L. R., 84 All, 
382, followed. 

- Held, by the Full Bench, that an appeal from an order of an Additional ẹ 
Judge convicting the jnsolvent of concegling his account books 4s a 
Civil appeal. . z 
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_ Provincial Insolvency Act (II of 1907) —(coneld) PAGE. 
Where an insolvent knew that an enquiry was being made as to whether 

he had concealed his account books and he did not show to the court that 

he had not done s0 and the court convicted him, held, that the High Court 

will not interfere in appeal even though no proper charge had been made 

against him. Amruddin v. Jadav Karikar, 19 C. Le J., 430; Nathumal v. 

_ District Judge of Benares, T A. L. J. R., `602, referred to. 

CHIRANJI LAL v, EMPEROR ee ad ae e FB... 1108 
— ——_ — — Section 47. : 
See section 13 (8) .. ms T ks hA e. 24 
Provincial Small Cause Courts Act (IX of 1887), section 18—Sust—Money spent under 
order of Muntapal Board, 
See Contract Act, section 69 .. ae a ae .. 981 
—— ym Sections 16 and 88—Power of court to 
pass order—Pracisce, 
The effect of an order under it is to remove any bar which might otherwise 
exist by reason of the provisions of section 16 of the Act to a trial of the suit 
by a court of ordinary civil jurisdiction. 
~ The Judge of a Court of Small Causes hasa discretion to return a plaint 
under the provisions of section 23 of the Provincial Small Cause Courts Act 

on a finding that the relief claimed by the plaintiff would depend upon proof 

or disproof of title, which a Court of Small Causes could not finally determine, 

The court acting under that section should frame the order Bo as to put this 

p@nt beyond doubt because certain legal consequences follow from that 

order Which do not follow an order merely holding that the Small Cause 

Court has no jurisdiction. 

‘ MUHAMMAD ABDUL GHAaFUR KHAN v. GOKUL PRASAD .. T .. 334 
— — — —-———— ———— — ection 25 — Revision —Munsif not invesi- 
ed wiih Small Cause Court jurisdiction irying a gase as such court—Irregularity 
prejudicial to the applicant ‘for revision. P 
A suit was filed in ‘the court of a Munsif who was invested with the 
jurisdiction of a Judge of the Court of Small Causes. Before he could 
hear the case and record any evidence that officer was transferred. His 

successor was not invested with such powers. He, however, tried it as a 

Court of Bma)l Causes and the order which he passed was in éhe form ofa ° 

Small Cause Court decree. 

Held, that the Munsif exercised-a jurisdiction whieh was not vested in "him, 

that an irregularity was committed which prejudiced the applicant and that 

the order was liable to be set aside in revision. 

SHIAM BEHARI LAL v, Kaul. o- er ss .. 109 
—— —-——-— Section 85 — Retision— Evidences ° 
{ 

° See Practice a ae de Sis ae ve 271 
—_— ~-————— Suit for money—Accounts to be extmined 
ger to asceriain iho amount due—Jurisdiction. 

A suit for the recovery of a sum of money, the precise amount of which 
cannot be ascertained, unless the accounts of the parties have been examined, 

is a suit cognizable by a Court of Small Causes. 

INDAR Mat v. BALDEO Das PARBHU DIAL . eee «+ 230 
Public Poli&y— Ejectment suit compromised. 
See Contract Act, section 28 .. aD oe a .. 383! 
Public Road— MeiaRed and unmetalled parts— Right of publio way. 
All the ground over which the public have-a right of way whethér metalled 
or unmetalled is a public road. 
a MUNIOIPAL BOARD OF AGRA 0, SUDARSHAN Das SHASTRI wee. Ser D Kr 
. MAI 179R z . ° 
. , 
e = 
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Railways Act (IX of 1890), section 80—Parties—Railway accepting goods—Loss on PAG.. 
another railway. 5 


Heid that nnder the provisions of section 80 of the Railways Aet 
the plaintiff hadan option of impleading either the Railway administration 
to which the goods are delivered by the consignor or the Railway adnfinis- 
tration on whose railway“the loss, injury or destruction of a portion of the 
consignment occurred. 


MAKHAN Lal v. BOMBAY BARODA AND CENTRAL INDIA RAILWAY 2 .. 889 
Ratification— Shgro-bolders—dcis of Managing agents, 
l 8ce Companies Act, section 77 ... Ee 
Redemption -Acknowledgment of Co-morigagor’s righi, 
See Limitation Act, section 19 oo ® ss a .. 674 
Agreement to redeem within siipulated time, 


one is ws 7638 











See Limitatlon Act, Art. 148 .. 473 
— Before expiry of ime, ° 

See Contract “ee wa ʻi i .. 492 
a — Burden of proof. l 

See Burden of proof... te eat TA Ses e... 769 
= — — Integrity of mortgage broken—suit against some morigagees. 

See Res-judicata wt ss ies ea as æ 6.9 
—— ———— Long period—Provision hampering redemption- -Enforcible or not. —` 


It is impossible to say what should or should not be regarded a8 mm im- 
proper reatraint or fetter on the right of redemption. The decision in each 
case must depend upon its own circumstances. 


» 

A Court of Equity will not permit any device or contrivance designed 
or calculated to prevent or impede redemption. Where a mortgage was made 
for forty years and a provision was inserted in the deed fixing a particular 
day on whioh it was to be redeemed failing which the mortgage was to be 
renewed for another term of forty years, held, that the provision was designed 
to make redemption very difficult if not impossible and should not be enforced. 
Bansi v, Girdharilal, [1894] A. W. N., 143 ; Rambaran Singh v. Ramker Singh, 

i I. C , 243, referred to. 


. BARBDAWAN Sines v. Bisa SINGH See a ive we 927 
Register of births—Evidenoe, 
See Evidence Act, section 167 ... sè 5% ean oe 945 


Rogistration— Government exempting agriculiural leases. 
See General Clauses Act, section 24 ss ee A we 792 


Regiggation Act (XVI of 1908), Section 17—Usufructuary morigage—Morigagees put in 
possession without registered document, 


A simple mortgage was made in favour of the plaintiff in 1874 of a honge 
and certain groves. In 1877 the mortgagors entered into an arrangement 
with the mortgagees by which the groves only were transferged to the latter 
who were to remain in possession and realise profits tif lien ‘of interest. 
Petitions were presented to the Revenue Court embodying this argument 
ang the mortgagees were put in possession. Held, that the proceedings of 
1877 not having been registered did not create a usufructuary mortgage but 
operated as an arrangement for payment of interest and the’ mortgagee 
could sue for sale upon the mortgage of 1874 3 i 


Dro OHAND v PEARAY oes a wa ee e- 1188 


——————— Section 17—Application in mutation proceeding—matter® 
compromised — Registration—Admission in evidence. 


There wês a dispute between the parties as to the right to certain property, 
When the matter was before the revenue court the parties compromised it 
and pdt tn a petition informing the court of the compromise. In a sub- 
sequent case in the civj} court the petition was put in evidence, Helg, that 
s . 
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Registration Act (XVI of 1908)—(contd.) Pace 


the petition did not require to be stamped or registered as a transfer of 
interest in immovable property and was admissible in evidence. Kokla v. 
Poareylat, 11 A. L. J, B., 769, referred to. 


JéGRANI MISRANI v. BISHESHAR DUBE AD i we .. 1316 


—_——————— Section 17—Family settiement® application for mutation— 
Properiy ovw Rs. 100. 


A compromise filed in the Revenue Court abont immovable property worth 
over Es 100 Jaying down the rights of parties to the procgsdings requires 
registration and it cannot be exempted on the ground that if evidences a 
family settlement. Khunni Lal v Gobind Krishna, L L. R., 83 AN., 856,and 
Peare Lal v. Kokla, 11 A. L. J. R., i57, distinguished. Sadruddin v. Chajju, 
L. L. B., 81 AU., 13, Rustam Ali Khan v. Gaura, I. L. R., 85 Al, 728, referred 
to. Prannal v, Lakshmi, I. L. B., 223 Mad., 508, Bindeshri Naik v. Ganga Saran, 
b L B, x0 All.. 171, applied. 

BHAROSA v. SIKHDAR... . oo oe ve 998 


TTT Sees 17 and 90 (d)—“ Term” of the lease—Period for 
which lessee protected if he fulfils the conditions—Transfer of Property Act (IV of 
1882), seo. 107—Crown Grants Act (XV of 1895)— Lease by Government in the 
ordinary way of business— Application of, 

The “term” of a lease for purposes of registration must be understood 
to mean the period for which the lessee is protected against dispossession 
at the will and pleasure of his lessor, or in other words, the length of time 
for which the lessee is entitled to continue in possession, provided he himself 
{pifils all the stipulated conditions. 





e 

When under the terms of a lease the !essees were to remain in possession 
for 30 years provided they fulfilled certain conditions and the lessee had a 
right of re-entry only on the breach of certain conditions, held, that the lease 
was a lease for more than one year and was compulsorily registrable, 


Khayali v. Husain Bakhsh, I. L %, 8 All., 198. referred to ; Khuda Bakhsh 
V, Sheodin, I. L. R , 8 Al, 405 ; Intigam Fatima, 1911] 8 A. L. J. B., 609, dis- 
tinguished. 

Held, further that leases of lanà entered into in the ordinary way of 
business by the Government are not ejusdem generis with “sanad,” “ inams’’ 
and other title-deeds mentioned in seo. 90 (d) of the Registration Act, and 
are not exempted as such from registration under section 17 of, the Act ; nore 
are they excluded by the Crown Grants Act from the operation of section 107 
of the Transfer of Property Act. : 


Dost Mohammad Khan v. The Bank of Upver India, [1906] 8 A. L J. R., 
129 and 628, referred to. 


MUN8HI LAL v. NOTIFIED AREA OF BARAUT .. sx ves .. 219 


—_—- Section 28—Power and jurisdiction to register—No part 
of the property situate within a Registrar’s district— Registration incasa —DMy 
e registered document. 

A Registrar has no jurisdiction to register a document dealing with 
property no portion of which is situate within his district and a dotument 
thus registered“ mot a duly registered documont within the meaning of 
section 28 of the Registration Act, 


Omission to comply with the provisions of section 28 cannot be regarged 
as a mere defect in procedure. 
e 


Ransras SINGH v. RAJBANS BHARTHI es ae ae -. 918 


—_—- —— —— —-— Stotons £8,388, 49—ERegistration by an oficer within whose 
jurisdiction property not situaie—Ficlitious property mennoned in deed—Fraud— 
° Effect of. 

The endorsement on a document of the certificate of registration unless 
it is made by a Registrar whose power and jurisdiction dave beon properly 
invoked does not amount to registration in accordance with the Registration Act, 
Mupbunnissa v. Abdur Rahim, I. L. R., 23 All , 233, P. C., followed. e Hardei v, 
Ramla, I. L. R., 11 AlL, 319, not followed. 

b 
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Registration Act (XVI of 1908)—(conid.) Page. 


Where a document was exocuted at Bindraban but no part of the execu- 
tant’s property was situate there and in order to give jurisdiction to the 
hegistrar at Bindraban some fictitious property was mentioned in the docu- 
ment, as existing within his jurisdiction, held, that a fraud was practised 
upon the Registrar and the registration was no registration in law. s 


JAGANNATH V, Raw NATH we A tes ee . 913 


—— ————-— (lI of 1877)—Morigage —Fictitious eniry of property 
in the mortgage—Non-existence of any property morigaged within the jurisdiction 
of a Sub-Registrer—Effeot of registration by an officer having no jurisdiction— 
Mortgage suil—Deores of a court having no furisdiction—Practice— Concurrent 
findings—No evidence to support them. 


Where of the properties included in a registered mortgage deed the 
only parce] that gives the Sul Registrar jurisfiction to register it, is in 
fact a fictitious entry and represents no property that the mortgagor 
possessed or intended to mortgage or that the mortgagee intended it to forn® 
part of his security :— ó 





— 


Helà, that such an entry intentionally made use of by the parties for 
the purpose of obtaining registration in a district where no part of the 
property actually charged and intended to be charged in fact existed, is a 
fraud on the Registration Law and no registration obtained by means 
thereof is valid ; 


Held, also, that no such fictitious parcel inserted to give a colourable 
appearance of the deed relating to property within the limited jurisdiction 
ofa court when in reality such is not the case could bring the deed within 
the jurisdiction of the court. t T 


A mortgagor purported to mortgage 38 properties, of which one was 
deseribed as No. 25 Guru Das Street in Caleutta and all others outside 
Calcutta and outside the local limits of the ordinary original civil jurisdiction ° 
of the High Court there. The mortgage was registered at the Calcutta Registry 
Office by the Sub Registrar. The mortgagee put the mortgage in suit in the 

e High Court and obtained the ordinary decree for sale. It was found asa 
fact that the property 2 Guru Das Street was a non-existing property, 


Held, that no portion of the properties mortgaged was situated in Caleutta 
and consequently the mortgage deed could not be registered there and the 
registration thereof was invalid ; and that the High Court had no jurisdiction 
éo entertain tho suit upon the mortgage bond and consequently its decree 
was of no validity. 


* HARENDRA LAL Roy Coowpuori v, Hart Dasi DEBI P. O, os we 774 


Registration Act. 


°u mortgaged his fixed rate holding to the appellant in 1900. On lst June 
1909 M sold his rights inthe holding to the respondent. The sale deed was e 
presented for registration on 18th June 1909 and was owing to obstruction on 
the part’of the vendor actually registered much later. Before the presentation 
for registration of the above sale deed M on 1ith June 19)4a0ld the holding 
to the appellant and registered a sale deed on that very day. In a suit for 
redemption and possession by the respondent 

* Ald, that suction 47 of the Registration Act was applicable and the fact 

that the second sale deed was executed and registered before the presentation: 
for registration of the first sale deed was no ground for postponing thg first 
sale deed. 


Held, also that section 41 of the Transfer of Property Act had no applica- e 
tion to a oase where the document had been presented for registration without 
undue delay om the part of the vendee. Section 41 of the Transfer of Property 
Act should not be read in such a way as to come into conflict with 1]: Regis- 
tration Ao}, section 47. 


MATHURA KALWAR 0. AMBIKA DAT cas ree yo .. a 992 
e e e . e . 
e 
Cd . e iad 
e 
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Registration Act (III of 1877)—(concld.) t PAGE 

—— —— —— Section 47—Agricultural lease—Endorsement by reventie 

officer. 
See Agra Tenancy Act, section 97 (3) sas wee “a vee 1265 
1 - ——~ — ~~ Section 49. 

See section 28 +e ee sve s. ie .. 913 
———_—-- ———_ ——— — — — Section 90 (a). 

See section 17, supra. 
Registration of shares— Refusal of. oer 

See Company . ate tes oe .. 629 
Representative— Purchaser—Morigagor. 


Seo Estoppel .. ae = sé ar .. 223 


Res judicata—Benamidar, sutt against — Defendant pleads thai he is bonamidar— Decree 
aga@™st him as a real owner— Owner bound—Subsequent suis by real owner. 


A de@ree against a benamidar is binding on the rea] owner only when the 
litigation is carried on with the full knowledge and authority of the latter 
and he abstains from coming forward. 


A decree passed against a benamidar on the express finding that he is not 
a benamidar but the real owner is not binding on the real owner. Where the 
defendant in a case protests that he is a benamedar and does not want to carry 
on the litigation brought against her, though not in her capacity as a benami- 
dar, but wants the real owners to be brought on the record and the plaintiff in 
that case not only fails to take advantage of the information but joins issue 
witk the defendant, the decree passed does not bind the real owner and a subse- 
quent sait brought by him with respect to the matter involved in the previous 
suit is not barred by res judicata. 


Khub Chand v. Narain, |1881] L L. R., 3 All., 812; Nand Kishore Lal v. 
Ahmad dta, [1895] 1. L. R., 18 All, 69; Yad Ram v, Umrao Singh, [1899] 
I. L. R., 21 All., 880; Kanis Fatma V. Waliullah, [1907] I. L. B., 30 AIL, 30; 
Gopinath Chowbey v. Bhagwat Prasad, [1884] I. L. R., 10 Cal., 697, at 705 
referred to. . 
Marta PRagaD v. RAM CHARAN SAHU oe +. ss .. TOL 


Co-defendants—Suit on prior moritgage—Subscguent suit on puisne 


morigage —Want of legal necessity for the pisne mortgage, not set up in the first suit 
—Dispute between— Plea of wani of legal necossity. 


A mortgage was made in favour of the plaintiff by a Hinda widow in- 
possession of the property in 1898. The rate of interest fixed was 374 per 
cent. There was an earlier mortgage on the same property of the year 1896. 
After the mortgage of 1898 the defendants purchased the property from the 
donees of the widow. The mortgagee of 1896 brought a euit upon his mortgage 
making the plaintiff and the defendants parties to the suit. The defence 
of the plaintiff was that he having paid off a prior mortgage had a prior right 
to that of the mortgagee of 1896. The present suit was brought upon the mort-e 
gage of 1898. 


Held, that as the dispute in the sult on the prior mortgage was between 
the prior mortgagee on the one hand and defendants to that suit generally, 
on the other, the ẹwesįjon as to want of legal necessity for the puisne mortgage 
could not and did not arise between the co-defendants in the former suit and 
there was no bar to that plea being taken in the present suit. 

OHITTAR MAL v, Raw NaRaIN .«- s se i .@ 603 


Compromise—Not accepted by court—Stst dismissed for want.of Succession 
Certificage—Second suit— Maintainability of. 

An oral compromise arrived at during the pendency of a suit forsale upon 
a, mortgage cannot supersede the mortgage unless the court accepts the com- 
promise and passes a decree in accordance therewith. Where a compromise 
is arrived at between the parties but the court does not accept it but dismisses 
the suit on the ground that succession certificate had not been filed, held, that 
the dismissal is no bar to the maintenance of a second suit. 


o RAN RATAN v. SUBHAN . de ea nee. 672 
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Res Judicata—(oonid.) Paar 

———— -— Decres passed by Bareitly Court—Second suit in native state. 

See Civil Procedure Code, section 11 ae ee wigs .. 1874 
— Default—Suit dismissed for —Second suit. 

Bee Civil Procedurę Code, section 11 P nA cay .. 53 
————— Defendant not appearing. 

See Civil Procedure Code, section 11, Ex. 4 dea ee .. 751 
— ————Bjegiment suit dismissed—Suit in Civil Court to set aside lease. 

See Agra Tenancy Act, sections 95,167 one . .. 1252 





—Ex parte Decree—deoree based upon comp omise—Final decision—Deorey 
against Hindu widow declaring plamtifs recersioners—Subscquent transfer—Right of 
transferee to deny their right. ° 

8 a Hindu widow in possession of her husband’s property leased that 
property to certain persons. The plaintiffs brought a suit for cancellation of 
the lease and declaration of their right as reversioners, making both t@e lessor 
and the lessees parties, B did not put in an appearance and the suit was com- 
promised between the lessees and the reversioners and as against 8 a decree ex 
parte was passed declaring that the plaintiffs were the next reversioners to the 
estate, Subsequently S executed a mortgage in favour of the defendant and 
the present suit against the mortgagee and 8 for cancellation of the mortgage 
was brought by the plaintifs on. the ground that there was no legal 
necessity for the mortgage. The defendants denied the right of the plaintiffs 
as next reversioners. 

Held, that the ew parte decree against S in the first suit was binding 
upon her and she could not set upa plea that they were not the next rever- 
sioners. 

Held also, that the mortgagee being a trarsferey from § after the ex parte 
decree referred to above was passed against her was bound by the adjudications 
contained in that decree. 

A decree based upon a compromise or made ex parte is asmuch binding 
upon the parties a8 a decree obtained after contest. In re South American 
Mexican Co , [1895] 1 Ch , 87, followed. ‘he Seliican, 10 P. D.,116 ; Lakshmi 
Shankar v. Lakshmi Ram, 1. L. R , 24 Bom , 77 ; Shsblal v. Gouri Prasad, 2 0. W. 
N., 174, referred to. 


GANGA BisHan v. MEHAR [LAHI KHAN ... ai ass Ss 


— ——- Inconsistent pleas raised in two sulis—Tilles under whioh two sutis 


brought, different—Partics—Redemption suit— Integrity of mortgage broken—Suit 
against some of the morigagees— Mainlainability of. = 
Where a plaintiff’s suit is based on the strength of a title which is not 
the same on the strength of which he litigated in a provious suit, the 
decision in that guit is not res judicata in the snbseqnent suit and he is not 
ebarred from raising pleas inconsistant with the pleas raised in the previous 
suit. 
Held also, that in a suit for redemption of a mortgage all the mortgagees” 
or thtir representatives interested in the mortgage are necessary parties and the 
absence of any one of them is fatal to thesuit. A mortgagor must redeem 
the property in the hands of all the mortgagees or their representatives, snd 
he cannot be allowed to claim his part of the property from some of the mort- 


gagees only. 

The effect of breaking up of the integrity of a mortgage ds that each 
mortgagor may redeem his share of the mortgaged property but hecannot 
compel some of the mortgagees to give up from their shares what elongs 
to him. Alam Stngh v. Gobind Singh, [1913] 11 A L. J. R., 749, distinguished. 


Salp-ub-DIN KHAN v. HIRA LAL vis ki ae os 


——— tle Shebait’s right as stich to surplus offerings—Succession of Hindu 


urdow to Shebatiship—alenation by widow of surplus offorings—Eeceipt of surplus 
offerings by a person incapable of besnming shebait, eect of—Limstation—Indian 


Limitation Act, 1908, (Act LX of 1908), Soh. 1, Art. 194, 7 
° e . 2 A A 
e 


1011 
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On the death of a shebait of a temple, who was entitled to receive as such she- 
bait a certain share of the dally surplus income from the offerings to the temple, 
his widow succeeded to his shebaitshiy aud accordingly became entitled to 
receive the said share of the surplus income. One J obtained a money decree 
on a mortgage granted by the widow and in execution 8f that decree the said 
share was sold and purchased by J, who obtained on February 8, 1892, a 
certificate of sale wherein the property purchased by him was described ag 
belonging ‘' to the Judgment-debtor.” 


The widow and the next reversioner then brought a suit agathst J to 
set aside the sale, That suit was withdrawn with liberty to bring a fresh 
suit. Subsequently the widow alone brought a fresh suit which was dismissed 
on the ground that it was barred ky section 244 of the Code of Civil Procedure, 
1882. The widow died in 1960, and on January 25, 1910 the said next raver- 
sioger brought the suit against the said J for a declaration that he was entitled 
to receive the said share of the surplus income. The High Court upheld J’s 
pleas th® the next reversioner was bound by the decree made against the 
widew in 1896 and therefore his suit was barred by tue rale of res judicata, and 
that his suit was also barred by limitation by reason of Art. 124 of Sch. 1 of 
the Indian Limitation Act, 1968. 


Held, reversing the High Conrt, thatthe suit was not barred by the rule 
of res judicata. 


Held, also, that the said J was not competent to perform, orto provide 
for the performance of, the sacred puja to the Deity at the temple, and con- 
sequeutly was incapable of sogniring or holding the office of shebait which in 
this cas@was hereditary ; that J had not taken possession of the shebaitship and 
the sult was therefore not a suit for possession of an hereditary office ; and that 
the said Art. 124 did not apply. 


Held, further, that the receipt by J of the said share of the income and 
appropriation thereof to his own use did not constitute him the shebait for 
the time being or affect in any way the title to that office. On each occasion 
upon which J received and wrongfully appropriated to his own use the said 
share of the income to which the shebait was entitled J committed a fresh 
actionable wrong in respect of which a suit could be brought against him by 
the shebait. - 


JALANDHAR THAKUR v. JRABRULA Das P, C. s es YB 
Restitution of conjugal rights— Conditional decree for. i 

See Mohammedan Law—Restitution of conjugal right se ... 1065 
Reveraioners—Alicnation for necessity by widow— Binding on 

See Hinov Law—Alienation ... — <8 P .. Ti 
River—Tidal and navigable—Efect on fishing rights. 

See Fishery.. ee a Pr ss 193 

e 3ale,proceeds— Withdrawal of. 

Bee Mortgage as ak st PA ad .. 82 
Sanction to prosecute—dppeal, ° 

See Appel ® œ.. . a f P <.. 684 
Second appeal—Finding of fact. 

- See Transfer of Property Act, section 41 .. sea ia of 41l 

Second complaint- Same officer. è 


See $riminal Procedure Code, section 437 .. 


—— ~ —— Code of Criminal Procedure (Act F of 1898)— Accused once tned and 
dtscharged—Fresh enquiry on the same charge— Magistrate's jurisdiction. 

A Magistrate who has tried and discharged the accused on aeparticular 
charge has jurisdiction to again enquire into the same chatge ona second 
complaint. Queen Empress V. Umedan, A. W. N., 1895, p. 86. ais 

e KEYYER v. EMPEROR oe ate ee .. se l 


A 
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Secretary of State— Burden of proof on, PAGE, 
See Burden of proot R a a af .. 894 
Sentence—dlteration of. 
See Criminal Procedure Code, section 428 ... za aS ~. 827 
Specific Relisf Act (I of 1877} Section 42— Suit for declaration of rights— Waste’ land— 


Plaintiff out of possession. 


Where the plaintiffs are admittedly out of possession of certain waste 
land and it appeara that the defendants are keeping them out of it, the 
plaintiffs eqn and ought to sue for recovery of possession of that land 
and a suit for mere declaration of their rights is barred by section 42 of 
the Specific Relief Act. Ramanuja v. Deoanayaka, I. L. R., 8 Mad., 861, 
referred to. 


IsHW4RI SINGH t, NaRAIN Dat... .. ee .. 408 


—— Section 48—Suit for declaration—Dofendant in possession 
—Real dispute between the parties as to nature of possession —Section 42, no ger. 


Under a deed of compromise the name of the widow of an unseparated 
Hindu was entered in the piace of that of her husband and she was put in 
possession of the property that stood in his name. On an application being 
made for partition of one of the villages the widow also applied for partition 
of the share which stood in her name. The plaintiffs objected on the 
ground that she was not entitled to partition and they were referred to the 
Civil Court to have their rights established, They then sued for a declara- 
tion that the deceased died while living jointly with themselves, that the 
widow was not in possession as the heir of the deceased, and that she was 
not entitled to obtain partition. Section 42 of the Specific Relief Act wis 
set up in defence. Held, that where the possession of the defendants was 
clearly admitted and the real dispute between the parties was one as to the 
nature of the possession of the widow, section 42 of the Specific Rellef Act 
did not bar a suit for declaration of title. The plaintiffs not being entitled to 
possession were not bound to sue for possession. 


Rak MANORATEH SineH t. DILRAJJ KUNWARI > Pg ae 66 


"Stamp Act (II of 1899), Section 2 (15) and article 45 (c), Schedule 1—Final order, 
meaning of. 











The words “‘ final order ” in section 2, cl. 15 and article 45 (0) of Schedule 

1 of the Stamp Act IL of 1899, refer to the final order of the lowest court 

° of original jurisdiction empowered to give an order for effecting a phrtition 
at thotime itis passed. 


STAMP REFERENCE By THE Board OF REVENUE F, B, ... wed we 118 
Succession certificate— Suit dismissed for want of. 
See Res-judicata aes ous A aS ase ai 
Succession Certificate Act (VII of 1889) Section 4— Joint Hindu family— Deceased joint 
with the applicanit— Grant of certificate, 


Where an applicant for a succession certificate stated in his application ® 
that he was a member of a joint Hindu family with the deceased to whose 
estate he had succeeded by survivorship Held, that a succession certificate 


was unnecessary and the application must fail. 2° 
MatTRuRa PRASAD v. DURGAWATI tse oe ave wee 525 
——-t—— ~~ ——— Sections 16 and 18— Buil to set aside Succss- 
sion Certificate, and decree passed thereon—Maintainability of swi— Certificate 
conclusive. 3 


No suit lies for a declaration that a succession certificate granted by 
the District Judge was obtained by means of false evidence, or for the 
setting aside of a decree obtained on the basis of the certificate thus obtained. 


A succession eertificate is conclusive as against the debtor under section 
16 of the Succession Certificate Act and it can be revoked by the District Judge 
only unde» section 18 of the Act, 


RUPAN BIBI t. BHAGELU LAL sen see lah sa wwe 524 
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Sugarcane— Fight to crush, 
Sve Easements Act, section 18... Fer iis iss .. 963 
Suit— Insolvent by. 





See Provincial Insolvency Act, section 20 (d) ; a . 925 
—Mainiainabliiy of— Permission to build not grantéft by Municipality. 

See Municipalities Act, section 87 as ee +. 445 
Suita Valuation Act (V1I of 1887), Section 11— Error in valuation. 

Bee Civil Procedure Code, section 166 . se ¥ s, . 21 
Tender—Morigage monsy —Lettor. 

See Transfer of Property Act, section 84 .. ʻi a e lll 
Transfer of criminal case. ° 

See Criminal Procedure Code, section 526 .. we ih +» 33,50 
Transfer of Property Act (IV of 1882), Section 41~Osiensible owner—Finding as to 

e question of fact—Second Appeal. 

One M. B. entered into possession of the property adversely to the real 
owner. His daughter Z and her husband L. M., continued in possession of 
it with M. B., until his death, and after him both Z and L. M., remained ip 
possession. After M. B. the property was managed by L. M. 

Held, that L. M., was not the ostensible owner of the property within the 
meaning of section 41 of the Transfer of Property Act and had no right to 
mortgage it. 

e Held also, that whether a certain person is or ig notzan ostensible owner of 
a property is a question of fact and not of law. 
JAMNA Das v, UMA SHANKER .. oe i si - 411 
oo eion 41— Apr ticability of. 
See Registration Act, section 47 aed #3 asi .. 992 
—— —-— —_ — — Seciton 61—Improvement—Life tenant. 
See Hindu Law— Widow ee s: 7f7 


—— —————_———— Section §8—Family settlement on wife and 
mother —Seitlor having no debts to pay—Defeating future ecreditors—Fraud— Burden 
of proof— Knowledge of creditor. 

H made a settlement of some property on his wife and mother; at a time e 
when hetwas not indebted to any one. He then executed a Hundi in favour 
of the plaintiff which was antedated to a date prior to the settlement. 
The plaintiff obtained a decree op the Hundi and brought this suit for 
declaration that the settlement was bad as being a transfer made for 
defeating creditors. Held, that unless it can be shown that the transferor, 
at the time of making the transfer had made it with the express intention 
of defeating future creditors the transfer oannot be avoided. Ibrahim v, 
Foolbai, 4 Bom., L. R., 180, Sadashiv v. Trimbak, I. L. R., 23 Bom., 56; Inve 
Lane Fox, [1900] 2 K. B., 608 ; Spirett v. Willows, 3 De G. and J, and B., 
293, referred to. 

Held also that the creditor, having taken the precaution of fraudutently 
antedating the Rgndi executed in his favour after the deed of settlement 
must be taken to h&’ knowledge of the settlement when the money was 
lont and is not entitled to a declaration that the transfer was made to 
defeat future creditors, except on proof that such was the actual intention of 
the transferor, at the time he made the transfer. 

e e 


CHANDAR BHAN v, HARGOPAL .. an i ès .. 1098 


———-—--———— socion 56 (Ol. 4)— Unpaid vendor’s lien— Pro- 
perty sold pre-ompied—Pre-emptor paying money whioh vendee was bound to pay— 
Effect of. 

Certain property was sold to the defendant and some monty we left with 

him to pay off a prior mortgage on property other than the property sold. 

~ Before the prior mortgage was discharged the plaintiffs brought a suitfor pre- 
ewption, obtained a decree and deposited the whole of the sale price. The, 
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vendee withdrew the whole money, the vendor or pre-emptors taking no ex- 


ception toit. The mortgagee brought a suit upon his mortgage and obtained 
a decree which the vendor satisfied. He then brought a suit for recovery of 
the money which he hadeleft with the vendee for payment to the mortgagee, 
both against the plaintiffs and the defendant. The plaintiffs did not appear and 
a decree was passed against them and they satisfied it. They then brought the 
present suit against the defendant (vendee). Held, that the suit was miseconcelv- 
ed. It was theWuty of the vendor to see that money, when deposited by the 
pre-emptor, was paidto the right person. Tf, therefore. the plaintiff had 
defended the vendor’s suit a decree could not have been passed against him, 
He was therefore ilmself to blame in the matter. 


MAHADEO SAHU v. MAHIPAL RAI S osi ss as 
—— Seotion 55 (4, (b)— Unpaid vendor’s lien—Liabi- 








liiy of transferee of properiy—Linitation—Porsonal remedy barred—Efect on— ° 


Remedy against properly. a 


Plaintiffs sold property to K and left some money with him to pay off hia 
creditors, M K, who had obtained a deeree against him and several others. K 
did not pay and M K executed their decree which was paid up by the plaintifis. 
M K then purchased the property from K. Plaintiffs brought this suit to 
recover the money which K had not paid to his creditors by enforcement of 
his lien as unpaid vendor. Held that the plaintiff had a charge on the 
property which they could enforce both against the purchaser and his 
transferees. 


Held also, that where a vendor has a lien on the property sold and he albows” 
his remedy against the person of the vendee to become time barred his claim 
for enforcement of the charge does not necessarily fail. 


Munirunnissa v. Akbar Khan, I.- l. R, 30 All, 172, followed, Ramdin v. 
Kalka Prasad, I. L. R., 7 All, 502, referred to. 


Held also that notwithstanding the acknowledgment of the receipt of 
consideration in the sale deed the vendor can show that the whole consider- 
ation was not paid and so long as it is not paid, the unpaid vendor’s lien 
subsists. Har Chand v. Kishori Chand, S. A. 1067 of 1909, Webb v. Macpher- 
son, I. L. R., 81 Cal, 57, referred to. Abdulla v. Mammati, I. L. R., 88 Mad, 
446, distinguished. 
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————— Sections 58 and 100—Morigago—Oharge—Inten- 
tion of the parties—Property security for loan—Transfer of interesi— Omission of 
words ‘ mortgage or hypothecate’’ from the bond. 


The mere making of the property liable for the loan was not ‘‘a transfer 
of gn interest ” in the property. 


Where a deed commenced by reciting that the executant had barrowed a 


certain sum of money and then proceeded to refer to a certain share ina ® 


property and finally there was a clause in which the executant undertook 
that until repayment of the amount he would not transfer the property by 
sale, mortgage, gift or in any other way but there was inemo pfrt of the doeu- 
ment any use of the word ‘hypothecation’ or anything equivalent there- 
t0,nor was there any reference to any right of sale in the property, held, 
(RICHARDS, C. J.,) that it was the intention of the parties to make the pro- 
perty mentioned therein security for the Joan and interest and the document 
created charge within the meaning of section 160 of the Transfer of Pro- 
perty Act. But as there was no transfer of any interest, for the purp des of 
gecuring the loan in the property mentioned in the deed it was not a simple 
mortgage within the meaning of seotion 58. . 


Held (BANERI, J.), that the intention of the parties was to transfer a por- 
tion of the borrower’s interest to the °lender by virtue of whioh he is entitled 
to bring o sale the property which is made security for the debt. The 
document is a simple mortgage within the meaning of section 58 of the 


Transfer of.Property Ast, e . 


m Popa é 
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A charge under section 100 arises only when the transaction doeg not 
amount toa mortgage. 
Martin v, Parsram, N.-W, P., A C. R., 1867, p. 124, referred to. 





JAWAHIR MAL ©. ĪNDOMATI .. E @ i ae s Q9E 
—- —— + Section 59 — Mortgage -One witness called. 

See Evidence Act, section 68 .. was “a sea .. 1114 
--- -= ——— Seotion 88— Coniribution— Principle upon which tt 


should ba assessed— Code of Ciril Procedure (Act F of 1908), O. 81, 1°, 89—Sale set 
aside—Fees paid— Whether subject of contribution. 


Where several properties belonging to different persons are liable under 
the same mortgage and the gwner of one of the properties discharges the 
mortgage the owners of the other properties liable under the mortgage 
gre bound to contribute.the guoia of the mortgage-debt. Where the 
properties at the time of the mortgage belonged to one person but were 
later @ trsnsferred to different persons and one of them discharged the 
mortgage and a suit for contribution was brought, held, that in order to 
determine the proportionate liability of each the court has to ascertain (1) 
the value of their respective properties at the time of the mortgage and 
not necessarily the price which was paid for each of the properties by its 
present owner; (2) the rateable liability of each of the properties for the 
total amount of the mortgage-debt ; (3) the amount ench party has con- 
tributed to the paymeat of the deoretal amount, disregarding the purehase 
money ; the court has also (4) to apportion the liability between different 
Rroperties by debiting each property with its own share of the liability. 


Bariraj Singh v. Ahmaduddin Khan, I L. R., 19 All, 645, referred to. 


Held further, that where some of the mortgaged properties are sold by 
auction-sale and the owner of the properties sold gets the sale set aside 
under Orter 21, rule 89, C. P. O. he cannot claim contribution under section 
82, Transfer of Property Act, with respect to the 5 per cent of the purchase 
money paid to the purchaser or the auction fees paid by him. 

BHAGWAN SINGH v. MUHAMMAD MAZHAR ALI KEAN 7 ww. 394 

~ ee a Becton 84—Morigage—Tender of morigage money 
Tender by a lstter— Whether a good tender. - : 


Au offer by letter of the amount due on a mortgage is nota good tender 
within the meaning of section 84 of the Transfer of Properfy Act. It ise 
necessary that the money should be actually produced unless it could be 
shown that the person entitled to receive the money had waived this 
condition. 

Wharton’s Law Lexicon, 10th Ed. p. 747, Fisher on Mortgages, 6th 
Ed., p. 1606, and Kamaya Naik v. Devapa Rudra Naik, I. L. R., 22 Bom, 
440, referred to. 


OHETAN Das v GoBIND BARAN s xi ws e. 111 
s ——  : Section 88. 

See Hindu Law—Joint family—Parties .. oe oH .» 1173 
Tr ro Ho Section 99—Code of Civil Procedure (Aco V of 


1908). Order 84.¥ule ahs Honey decree obtained by mortgagee against Hindu father 
—Sale of property— Purchase by mortgagee. 

A mortgagee cannot, by obtaining a money decree for the Mortgage debt 
and purchasing the eqnity of redemption in execution of his decree, reliéve 
himself of his obligation as mortgagee and deprive the mosgtgagor of his 
tight $o redeem. The sons of the mortgagors who were no parties to 
the su® in execution of which the property was sold can redeem the property 
after it has been purchased by the mortgagee in exeoution of his simple money 
decree. Khairaj Mal v. Daim, | I. R, 32 Cal., 296, Panchamlal v. Kishan 
Prasad, 14 C. W. N., 579, Bhaggobaity Dasee v. Shamacharan Bose, I. L, Ra 
1 Cal , 337, followed. š . 

The fact that a sale in favour of the mortgagee in execution of a simple 
money deeree is confirmed does not prevent the mortgagor or his pnp from 
ippeaching it in suit for redemption and it can be set aside in such a suit, 
Tura Chand v Imdad Husain, I. L. R., 18 AN.. 825, Permanand v. Raula Ram 
l. L. R , 24 AlN., 549, Bank Bal v. Manni Lal, I L. R, 27 AV., 450, Mokammal 


1412 INDEX [A L Í. R. 


Transfer of Property Act (IV of 1882)—(coneld. ) PAGE. 


Abdul Rashid v. Dilsukh Ra, I. L R, 27 All, 517, Kishanlal v. Umrao Singh, 
I. L R., 30 All., 146, referred to. 





BAHDAR SINGH v. RATAN LAL .. s: ae zš .. 855 
—— —- ————— B eciion 100. ° 
Bee section 58 i. vee ; .. 290 


__ Section 106—Landlord and tenani— Tenancy from 
year to year for a fixed period-Tenant holding over—Nature of the Tenancy—Tenancy 
how determinable—Forfelture in case of breach of express condition— Acceptance 
of rent after the Breach— Wuiver of forfetture. 

Where a tenancy is from year to year, and is for a fixed period of time 
but the tenant holds over after the expiry of that period, the tenancy would 
still retain the character of an yearly tenancy and would not be determinable 
under section 106 of the Transfer of Propertye Act but six month’s notice 
would be required to terminate the lease. 

Where a lease provides for that ejectment of a‘tenant after forfeiture ofe 
the lease for breach of express condition and the condition is broken, any 
subsequent acceptance of rent would amount to a waiver of the forfeiture. 

CHATTAR SINGH © NAND KISHORE ae she iat 
Section 107—Lease for 80 years. 

See Registration Act, section 17 as T tee 

m Section 114—Ejeotment of tenant for non payment 
of rent—Forfeiture—Paymeni by transferee of the tenani—Sub lessee entitled to be 
rolioved of the forfeiture. 

Where a lessee is permitted by law to transfer mortgage or sub-lease his 
tights, the transferee of these rights must be deemed to stand in the shoes 
of the transferor for the purpose of making payment of the rent in arrearse 
and costs of the suit under section 114 of the Transfer of Property® Act 
and the transferee is under the above section as much entitled to be relieved 
of the forfeiture as the original tenant : 

AHMAD Husain 0. RIAZ AHMAD S ee Bs .. 108P 

———-—Section, 114—Non-payment of rent and transfer, 
grounds of forfeiture—Pagment in court when suit filed—Disecretion of couri— 
© Transfer by one of several lessees —Forfature. 

In a ease jn which non-payment of rent entails forfeiture and the lease 
oan be determined by reason of such forfeiture, if the lessee pays or tenders 
the rent in arrears together with interest thereon and the full costs of 
the suit at the hearing of the suit, the court has a discretion not to make 
@ decree for ejectment and may pass an order relieving the lessee against ` 
the forfelture. 

Where a transfer by the lessees of the premises leased makes them liable to 
ejectment and transfer is made by only one of them of his interest in the 
promises leased, such of the lessees or their representatives as did not 
make any transfer are entitled to continue in possession on payment of the 
rent agreed upon. 

KUNDANLAL v. KALLU 256 a Ws si .. 650 

— Section 137—Document of title—Shipping Company 





ve 1189 








219 








The duty of a shipping Compary, whose vessels ply in inland waters, 
arising from a document which charges the’ Company with regelpt of certain 
ip to a certain 

place for a stipulated freight on certain conditions, is to deliver the goods 


bnsiness intimating that the Company shall not part with the goods shipped 
unless receipts thtreof (which were galled Mate’s receipts) are given up or 
otherwise unless a guarantee be obtained, does not constitute an obligation 
upon whidh a person (who is neither the shipper nor his nominee) as sn 
octside party is entitled to found an action against the Company. ° 
° T. $. Mavonrapes® CHEGTY 2. ĪRRAWA®DY FLOTILLA Company LfurrEp 
P.C. Se ae wis es ies << . 21) 
e 
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Trust—Property setiled by Government on certain persons- order mentionng the name Paar. 
of old proprictors—whether any trusi in favour of old proprietors. 

Property in dispute was sold for arrears of revenue and was purchased by 
the Government. The Government in course of management gave leases 
of the property to some of the old proprietors including one Hanna. Hannu 
died and Bhagia claiming to be his widow was resorded as a tenant in his 
place in the khasra and the khewat, and the objections of Madho to the effect 
that he was the heir were disallowed. The Government, thereafter, made 
up its mind to make over the property to the old proprietors ‘‘ as represent- 
ed by the khewatdars’’ and without making any enquiry as to €ha title of old 
proprietors settled the share held by each khewatdar upon him. The share 
held by Hannu was settled upon Bhagis. Madho brought this suit for declara- 
tion of his right upon the ground that it was the intention of the Government 
to give the property baok to itseformer owners and that Bhagia had no right, 
not being the lawful wife of Hannu, that the settlement of property on Bhagla 
Gygated a trust in favour of the lawful heirs of Hannu and as auch he was 
entitled to his share. Held that Bhagia did not stand to Madho in a fiduciary 
or semi*Rduciary position. The decision was confirmed in Letters Patent 


Appeal 
MADEO v. BHAGIA .. oe .. oe ee oe 4 
Uncertified payment— Recognition of. 
See Civil Procedure Code, O. 21, r 2 (2) xT ate .. 825 
Unpaid vendor’s lion— Ziability of transferee. 


See Transfer of Property Aot, section 55 (4) sie wa 921, 1034 
Usufructuary murtgage—Decres for sale oblained before Transfer of Property Aot 
passed—Sale in execution— Legalsiy of. . 
e Where money is secured on property whether by usufructuary mortgage 
‘or any ©ther kind of mortgage the mortgagee is entitled to sell the property 
to realise his money subject only to the limitation imposed by the Transfer 
of Property Act. Where, therefore, a usufructuary mortgage was made before 
è -the passing of the Transfer of Property Act and the mortgagee succeeded in 
getting a decree for sale which became final, keld, that the property could 
be legally sold in execution of the decree. , 


BEHARI LAL v DEOKINANDAN ... sèi oe Gi .. 897 
Valuation of rent suit, - 
See Agra Tenancy Act, section 177 ot Be .. 988 


Vendor and purchaser—OConveyance by executor as beneficial owner—Bona fide pur- 
chaser for talue—‘‘ All estate right and tiile” of vendors—ZInterpretation of deed. 


Certain vendors as beneficial owners executed a deed ptrporting to 
sell and convey certain property which was part of a testator’s estate, 
to bona fide purchasers for value, One of the vendors was the testator’s 
gole surviving executor who alone was competent as executor to sell the 

. property, but he did not purport to convey in that capacity. The vendors 
granted, sold, and conveyed the property to the purchasers together with 
‘all the estate right, title, interest, claim and demand whatsoever of the 
vendors unto and upon” the property sold. ë 


Held, that all the vendors conveyed all the title and right that they 
possessed in the property, and that undoubtediy included the right and 
title which oue of them possessed as executor, and consequently the purchasers 
acquired a good tijle ; and that it was not properto infer from indications 
in the deed and in tn@fonduct of the parties’ that the intention was that 
only the beneficial interest possesyed by the vendors should be conveyed since 
that inference was to contradict the deed itself. e 
BiJRay NOPANI v. Puga SuNDARY Dassxez P, O. s.. oe ee 1185 
e 


e 
Wagoring contract— Transfer not contemplated, 
See Vontract Act, section 30 .. i z 
Waiyer— Morigagor’s failure to object to sale— Whether right lost. 


The failure of the mortgagor to object to sale before its confirmation does 
not amount to waiver of the benefit given him by law and the martgagor or 
his sons cannot be debarred from claiming eedemption of the property on that 


oe we 817 


ground. Sve 
a SARDAR SINGH v. RATAN LAL .. ase ass ae .. 857 
Wakf— Marsul-maut. r ° S . 
See Mohammedan Law—wakf .. me odes see .. 868 
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Water Works Act (I of 1891), Section 46 (a)—Supply of water for domestic purposes— PAGE. 
Repairing a house nota domestic purpose—construction of statutes. 


The Municipal water used for repairs of a house is not used for “ domestic , 
purposes. 

A provision in an enactment imposing penalty must be construed atrictly. 

Section 46 (a) of the Water Works Act does not impose any penalty on 


ths person on whose behalf, but without whose knowledge and sanction, the 
Municipal water is used forthe repairs of a house. 


SAT NARAIN PRASAD v. EMPEROR - as is we .. 288 


Weighment—righi of. 

See Market tes ae i E ais Si we 447 
Whife—Desertion of. i e 

See Hindu Law—Restitution of conjugal rights. .. AY > 995 
———-Right of residing in husband's house. Š 

See Hindu Law—Wife iaa Se vee nse .. 1089 
Will— Construction. i 

See Hindu Law— Will oe . 815 





‘Executor, powers of —Settling ihe claim with the Bank—Legatee cannot sue the 
executor if his action bona fide— Whether a suit lies. : 

Certain legacies were given by a will to certain persons out of a certain sum 
of money kept in fixed deposit with a certain Bank. It appeared that the 
testator had agreed that that deposit should be security to the Bank for a 
certain sum advanced by the Bank to the testator’s daughter. On thegleath 
of the testator hig executor having satisfled himself as to the truth of the 
allegations made by the Bank, allowed it to deduct the money advanced from 
the fixed deposit. The legatees sued the executor andthe Bank for the money , 
thus deducted. ` 

Heid, that the suit could not be maintained by the legatees againat the Bank 

e as fhe Bank was entitled to look to the executor and to settle all questions with 
` him so long as there was no fraud. 


Held further, that the power of executor acting bona fide to settle claims in 
respect of the estate of his testator cannot be disputed and he was justified in 
settling with the Bank in the way he did. 





HERBERT ARCHIBALD POOOOK v. THE DELHI AND LONDON BANK.. .. 274 
Hindu— Iniention— Evidence, 
See Hindu Law— Will ves se es . 188 


—— Proof necessary— Attestation by testator’s own servants and dependants—Admis- 
sibility. 

Where the execution of a will, which is in every respect a natural will 
aad in accord with the feelings and tenour of life of the testator, is proved 
by anything like reasonable evidence, the presumptions of law are in favour è 
of its being maintained, . 

Their Lordships held the execution of a will, reasonable, natural and 
proper in its terms, proved by the evidence of the attesting witnesses, who 
were the servants and dependants of the testator, ind that such a will 
80 proved must be maintained except upon proof which would thoroughly 
setisfy the micd of the court that those persons had committed both for- 
gery and perjury. Choleynarain Singh v. Musammat Ratan Koer, [1894] L. R, 
22 1. A., 12, followed. . 

Evidence of former sheets signed in blank by people other than the testator 
and with none of which the testator had anything to do, is not admissible 
as it is not relevant to the issuc’ whether the will in question is or is nota 
genuine will. 


JAGRANė KOER v. Duraa Prasan P.C. .. oe bee vee 1236 
Withdrawal of application for exeoution— Permission to fle another. 
, See Civil Procedure Code, 1882, section 878 A au a we 285 
Witness —Exzpanses of —Crigninal case. e a s 
See Criminal Procedure Code, section 626 ... SE. ews os 262 
. t e s 
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Workman, agreement by, to work for a fizell period in lieu of adtance made to him by the Page. 
employer —dot XIII of 1859, sections 2 and $—Contract contemplated by the dot. 

Held, that an agreement by a workman at Mirzapur to do work in a 
certain factory for a fixed period of time and until repayment in a particular 
manner of an advance made to him by the owner of the factory, is a contract 
contemplated by Act XIII of 1859 and the accusedgmust continue to work 
until he has worked for the period stipulated for and paid up the sum taken 


in advance; he is also liable to the penalties imposed upon & workman under 
section 3 of the Act. 


C. J. Luoas v. RAMAI SINGH a. eas F, oe 15? 


Workmens’ Breach of Contract Act (XII of 1859), sestion 8—Power of Magisirate— 
Imprisonment and order for performing the work and repay advance, 

A Magistrate has no power to order a workman both to repay the advance 
made by the employer and to,perform the work and to suffer imprisonment, 
He can only pass an order for imprisonment when the workman neither repays 
thp advance nor performs the work according to*his contract. 


T Av. ITWARI a. a 678 


——~— Sections 4,5—Contract io do some 
uork, by a workman earning his living by laying and burning bricks—Criminal 
breach of contract— Workman—Ezpiry of the term of contract— Magistrate's power 
lo order refund. : 

& contract to do some work by one who is a workman earning his living 
by laying and burning bricks is not a contract to supply bricks and falla within 
the purview of Act XIII of 1859. 

Where a workman, or labourer neglects or refuses to perform the work 
which he has contracted for the mere fact that the time for which the contract 
Was entered into has elapsed is no bar to a Magistrate passing an order for 
refund®* of the money that may have been advanced to him by his master or 
employer. Khoda Bakhshv. Moti Lal Jokri, 110. W. N., 247, and Narsingh 
Prasad Singh v. Emperor, I. L. R., 85 Cal., 1028, referred to. 

BHAROSA v. KING-EMPEROR ... s ai 
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. LAW OF CONFESSIONS. 





History of Law of Confessions. 


The compulsory examination of accused and of putting him to 
torture, were in vogue, in Roman times and both these practices 
wêre ypheld in Scotland, even so late as the reign of Queen Anne. 
In England the torture by the rack was freely used during the 

-e time of Charles I, and it was on the trial of Filton for the murder 
of Duke of Buckingham that the Judges tried to put a stop to the 
atrocious practice. But the practice was not formally abolished . 
before the 17th century. It was after lapse of many years that 
the common law doctrine“ emo tenetur prodari scipsiun” was 
given effect to. In the reign of Philip and Mary, the first Act 
regulating the examination of prisoners was passed. 


The Criminal Law Act of 1826 and subsequently the Indictible 
Offences Act of 1848, defined the course of practice of examining 
the prisoners. It w&s atthis time, that value of confessions as a 

e „piece of evidence, began to be recognised. But the consensus of 
opinion in England was in favour of the rule of exclusion rather 
than that of admission. The danger of acting upon a conféssion, 
was experienced by the Judges several times. A number of con- 
fessions were proved to be false and various motives prompted 
those, untrue statements. The celebrated confesston of Lord 
Bacon‘strikingly illustrates the case. Latterly there came a change» 
ih the popular feelings in favour of the confessions. A voluntary 
confession of guilt was held to be one of the several proafs of guilt 
because no man was supposed ‘to’ endanger his life or safety on 
ascount ofan untrue statement, “ Under ordinary circumstances 
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innocence is not likely by a self-accusation, to bring upon itself 
either the obloquy, or the punishment of guilt. It would be more 
inclined to resent the charge, and proclaim integrity,’ ’— Goodeve on 
Evidence. ° 
But all the same limitations imposed in receiving confessions, are 
very striggent. “There is nothing in which the humanity of British 
Law is more conspicuous than the caution which it prescribes as a 
condition for the reception of all confessions in evidence; and the 
care with which it aims at guarding ¢the confessions themselves 
from recourse to undue influence in procuring them.” — Goodeveeon 
Evidence. a 
The observation of CAVE, J., in R. v. Thompson, in this connec- 
tion is noteworthy. The learned Judge said, “I would add that 
for my part, I always suspect these confessions, which are suppos- 
ed to be the offspring of penitence and remorse and which are 
nevertheless repudiated by the prisoner at the trial. It is remark- 
able that it is of very rare occurrence for evidence of a confession 
to be given when the proof of the prisoner’s guilt is otherwise clear 
and satisfactory, but when it is not satisfactory, the prisoner is not” 
infrequently alleged to have been seized with the desire born of 
penitence to supplement it with confession.” The danger of receiv- 
ing a confession as evidence has been pointed out by many 
English Judges, but how far those views are shared by the Indian 
° Judges and the legislature in this country, is a matter well worth 
our consideration. Taking a survey of the reported cases, the 
oldest case that we come across, is that of Medanee v. Musammat 
Nubia, reported from the Presidency of Bengal. This is a very 
romantic case of its kind where the accused Rad made a false con- 
fession as to the murder of Nubia, and suffered imprisonment, 
though ultimately Nubia was found alive. Mr. Norton gives a 
quiver of cases where false confession was made for which his 
- work can be best referred to. Mr. Goodeve pertinently observes, 
“Phe ordinary considerations for caution, powerful anywhere or 
doubly so if India, where the daily experience of its courts but 
* too painfully shows the general untrustworthiness of the channels 
through which confessions usually come &c.” Addressing himself 
more particularly to India, Mr. Norton speaks with vehemence in 
the same, strain. In conformity with the views expressed by the 
eminent writers, the Indian Law from the very beginning enjoined 
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caution in the reception of a confession. Regulation 1X of 1793 
required the Magistrates to satisfy themselves that all confessions 
made by prisoners were free and voluntary. 

Tò trace the history of confessions in India, we have to bear in 
mind that before the passing of the Indian Evidence Act of 1872, 
this country did not possess any uniform law on the subjetf of * . 
Evidence. In the Presidency towns the rules of English Law of 
Evidence were followed, subject to such modifications as certain 
Acts of Indian legislatureehave introduced. Of these enactments, 
Act II of 1855 was the most important, but even that Act was 
inadefsate to supply a substantial code of the rules of evidence. 
In the Mufagsil where the English Law did not prevail, there were 
scattered rules of Evidence which had no systematic form. Act 
II of 1855, while laying down certain isolated rules of Evidence, 
did not prohibit the adoption either of the English Law or of the 
rules of Mohammedan Law. 

* Ae far back as the year 1817, the legislature repealing the older 
rules on the subject passed Regulation XX of that year, which 
° had for its object the consolidation of the rules for the guidance 
of police officers. Clause 1, section 19 of the Regulation provided 
that “the examination of the prisoners shall be taken without oath, « 
in the presence of three or more credible witnesses. In the event 
of the prisoner making free and voluntary confessions, it shall be im- 
mediately written down if practicable, in the language best under, 
stood by the person confessing in the presence of three or more 
credible witnesses who can sign their names, and are not officers 
of the police or connected with the Thana establishment.” Again 
clause 2 of the section provided that no compulsion should be 
> eused towards parties or witnesses for the purpose of obtaining any 


information whatsoever. 
The provisions of Regulation XX were expressly repealed by 


Act XVII of 1862. : 
Soon after the Indian Penal Code on the 25th Septembers of 
1861pthe legislature consolidated the rules of Criminal*Procedure in 
Act XXV of 1861. That enactment though it did not expressly» 
and immediately repeal section 19 of Regulation XX of 1817, 
modified it in some details. Section 98 of the Act adopted the 
spirit of clause 2 of section 19 of the Regulation by laying down 
that po police officer or other person should offer the person 
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arrested any inducement by threat or promise or otherwise to 
make any disclosure. Section 147 of the Act laid down that no 
police officer should record any statement or any admission pr con- 


` fession of guilt whicl» might be made before him by a person accus- 


e AAi any offence. But the rules contain a proviso that allowed a po- 


lice officer to reduce to writing a statement or admission or confes- 
sion for his own information or guidance. Section 148 of the Act 
was to the effect that no confession or admission of guilt should be 
used as evidence against a person accused of any offence. Section 
148 of the Act laid down that no‘confession or admission of guilt 
made by any person whilst he was in the custody of afy police 
officer, unless made in the immediate presence of the Magistrate, 
should be used as evidence against a person. Section 150 was 
thus worded: “ When any fact is deposed to by a police officer as 
discovered by him in consequence of information received from’ a 
person accused of any offence, so much of such information, whe- 
ther it amounts to confession or admission of guilt or not, as 
relates distinctly to the facts ‘discovered by it, may be received in , 
evidence. Sections 146 and 147 referred to above were meant to 
be purely administrative prohibitions to police officers. But 
sections 148, 149 and 150 belong more to the province of Evidence 
than to that of Criminal Procedure. Act VIII of 1869 was passed 


which repealed section 150 of the Code of 1861 and substituted a 


section in its place. The section runs thus :— 

“Provided that, when any fact is deposed to in evidence as 
discovered in consequence of information received from 
a person accused of any offence, cran the custody of a 
7 police officer, so much of such information whether it 
amounts to a confession or admission of guilt or not as® 
+ relates distinctly to the fact thereby discoyered may be 

received in evidence.” 

Such then, was the law before the Evidence Act and the 
Criminal Procedure Code, Act X of 1872, were passed. *The legis- 
lature took away sections 148, 149 and 150 from the Criminal 

"Procedure and placed them in the Evidence Act in the right place. 
Whilst sections 146 and 147 re-appeared as sections 120 and 121 
in the new Criminal Procedure, Code, sections 148, 149 and 150 
of Act XXV of 1861 re-appeared as sections 25,26 and 27 ofthe 


Eyidence Act under, the category of admissions, . 
. 5 <« e N 
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Long before the passing of Act I of 1872, the length to which 
the Judges carried their mistrust of confessions is also given 
expression to in their refusal to act on even a plea of guilty. From 
Act XXV of 1861 down to Act V of 1898, w® find that the legis- 
lature left in the discretion of the Judges to convict on the pleasof- a 
guilty or not. - ` 


. 

A confession is an admission made at any time by a person 
charged with a crime, stating or suggesting the inference that he 
cammitted the crime. (Stephen’s Digest, Article 21). The term 
confesaign is generally restricted to acknowledgments of guilt, or 
statements which suggest the inference of guilt (Taylor, Ev. 724). 


The Evidence Act loes not give any. definition of “Confession.” 
Sections 17-31 deal with admissions generally and include sections 
24-30. From this it may be inferred that admission is the genus 
and confession is the species. Confessions are further divided into 
-Judical and extra-Judicial. 


° The test for the admissibility of admissions is not the same as 
is required for the admissibility of confessions. Every self-harming 
statement of the accused is not receivable in evidence unless it is 
supplied voluntarily or at least freely. (Best, Evidence 551.) 


But the general principle on which both are entertained as 
evidence is, “the ordinary motive of human conduct which i» 
sufficient warrant for belief.” (Starkie on Evidence.) 


The same learned author observes “ presumptions from a man’s 
conduct operate, as has been seen, in the nature of admissions ; for, 
as against himself, if is to be presumed that a man’s actions and 

' representations correspond with the truth. STRAIGHT, J, whilst 
holding that there was nothing in the definition given ky Mr. 
Stephen agđinst his view that a mere inculpatory admission which 
falls short of being “an admission of guilt is not confession, depre- e 
cated the use of a definition adopted for the purpose of an intended 
Code,in England as a guidance in construing the Indian Evidence 
Act, QL. R, 7 All, p. 646) i 

` In Queen-Empress v. Babu Lall, 6 All. , 530, Mr. Justice, Mahmood 
has adopted the definition givey by Mr. Steplren In Art. 21 of 
his Digest of Law of Evidence for the purpose of findinge out whe- 
ther section 27 isa proviso tọ section 25 or noé. 
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“Not only statements which amount to a direct acknowledg- 
ment of guilt are confessions, but even a statement made in self- 
exculpation which is nevertheless an admission of a craminating cir- 
cumstance and forms $he most important part of the evidence ‘against 

. the accused, has been held to be a confession. The statement 
that “Kgishna had given him the cheque which has been proved 
to be forged is an admission by the prisoner that he had possession 
of the cheque’ and to prove the fact of his possession by prose- 
cution, it has been held inadmissible by reason of its being a con- 
fession.” (6 Bombay 34.) ° 

On the contrary, in Queen v. Macdonald and Effipress v. 
Debi Prasad, a different view was taken by the Calcutta High Court. 
In Queen v. Macdonald, 10 B. L. R, App. II, the prisoner's 
watch, a chain and a sum of money had been stolen from him as he 
was travelling by rail to Calcutta. Evidence was tendered òf a 
statement made by prisoner to the constable who arrested him, 
to the effect that the watch and Rs. 1,000 had been given to him 


by his sister, and that he bought the chain, PHEAR, J., admitted 


the evidence observing that there is distinction in the Act between 
admission and confession. This case was followed by PRINSEP, J., 
in Empress v. Debt Prasad,\. L. R., 6 Cal., 530. 


The two aforesaid cases seem not to be followed by the Cal- 
e cutta High Court in later decisions in I.L. R, 10 Cal, 1022, 
and I. L. R., 15 Cal., 589. 


In Queen-Empress v. Mathew, 1. L. R, 10 Cal, Mr. JUSTICE 
FIELD when excluding a statement made by the accused to a police 
officer, observed that the exact words used in* such circumstances 
wduld not be evidence “if they amounted to an incriminating state, 
ment and that the law was imperative in excluding what comes from 
an accused person in custody of the police, if it incriminates him. 
The police officer deposed that the accused explained the: time 
when Chinamen came out with hatchets. He said “at the time I 
struck the deceased”. It was held that this statement amounted 


* to a confession. ° 


In Queen-Empress v. Mehr Ali Mullzk, 1, L. R, 15 Cal, Mekr 
Buttoo and Torab were accused of having murdered Hurree. The 
statements to the police which were ruled out as inadmissible, 


were the statements made by Torab. “ Hurree” Torab was said to o» 
e e 
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nave told the police, “came here yesterday at 1 P. M. Hurree 
and I and Buttoo and Mehr Ali were seated in this room looking 
over his (Hurree’s) account, when Hurree took sick with cholera ; he 
went out three times to ease himself and came back and sat down, 
when angry words passed between him and Mehr Ali”. He goes 
on to describe how Mehr Ali clutched Hurree by the throat and 
made him insensible and how the corpse was afterwards removed in 
a box. Mr. J. WILSON having taken time till the following morning 
to consider the question,” decided that the evidence of these 
statements cannot be given. 


In ‘Queen:Empress v. Javicharan, JARDINE, J., discarded the 
statement made by a prisoner, named Ahmad Husain, while in the 
custody of the police, that he had received railway tickets from 
Javicharan and others. His Lordship observed, “ this is an admis- 
sion of acriminating circumstance on which the prosecution evi- 
dently rely, and which was weighed with the Magistrate in his 
judgment on the facts. The ruling in Jiperatrix v. Phamdari- 

e nath, being applicable, we must hold that the admission of this 
statement as evidence was contrary to sections 25 & 26 ofthe 
Evidence Act”. 


In the most recent case of Empress v. Mohamad Ibrahim, report- 
ed in 5 Bombay Law Reporter, CROWS, J., and CHANDAVARKAR, Jis 
held that a statement made by an accused to a police which does 


not amount directly or indirectly to an admission of any incrimi- 
nating circumstance is admissible in evidence. Hence where the 
accused was found carrying a box at night and when asked by a 
policeman on duty đbout the ownership of the box he stated that 
ethe box belonged to him, this statement was proved to be false 
but it was held admissible against him in a trial of theft regarding 
the box. Their Lordships observed “in order to determine whether 
a statement is a confession of guilt or an admission of a criminat- . 
ing circumstance, we must look to the statement itself. Here st#te- 
ment, of the accused was merely that the box belofiged to him; 
it was*no admission whatever of any criminating circumstance." 
The statement held to be inadmissible in 6 Bombay was ofa 
different character. There the accused’s statement "admitted 
possession of a cheque alleged to Be forged. It was an admission 
« of the criminating circumstances which went to make up the 
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offence charged against him. In the present case the statement 
does not amount directly or indirectly to an admission of a cri- 
minating circumstance and is therefore outside the principle of the 
ruling cited.” P ° 

_ There is on the contrary a recent case reported in S. C. 5 
B. L. R, #31, in which it was held that the factor, determining 
whether a statement amounted to a confession or not, is not the 
motive of the party making it, but the fact that leads to an in- 
ference of the guilt. The statements made to the police by 
accused persons as to the ownership of the box, the contents ®f 
which were the subject-matter of the proceedings, were hefð inad- 
missible at the trial for the offence with which they were charged. 


The last case on this point is Brindra Kumar Ghose and others 
v. King-Emperor. In that case CARNDUFF, J., admitted the state- 
ments of Biren to Mr. Kemp, District Superintendent of Police and 
Inspector Abdulnoor, and to Sub-Inspector Latifuddin. The 
above statements related to his admission of the manufacture of 
the powder, his naming the ingredients of the powder, and to the 
object of its manufacture to experiment whether it acted as explo- 
sive or not. His Lordship after reviewing the whole case-law on 
the subject observes, “it seems to me that each casa must be decid- 
ed as it arises with reference tothe question whether the parti- 
cular statement concerned, is or is not a confession. Here I am 
of opinion that no one of the statements attributed to Biren is an 
admission of the guilt, and I consider that although they undoub- 
tedly tell against him, they were rightly received and recorded 
by the court below.” . 


° The survey of the aforesaid decisions raises the question, are, 


the confessions and admissions one and the same thing? 
Tò conclude one way or the other, we have*to go to the 
Evidence Act. Inthe Evidence Act, we find, sections 17 to 31 
deal with admissions and in section 24 we come to the first of 
those sectiorfs which pertain exclusively to admissions in criminal 
° cases. e 
Secondly, the word “confession” is not defined in the Act 


while the’ word “ admission” is defined. Hence it leads to the con-. 


clusion that the words were inténded to be synonymous so far as 
e 
the Act was concerned, “6 
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Thirdly, in case the statements, which suggest indirectly an 
inference of guilt, were excluded from the category of confessions 
the result would be inconsistent with the spirit and substance of 
the other sections of the Act, for instance, the condition precedent 
for admission of confession is its voluntariness, whilst as admis- 
sions, the statements which tell against the accused, would be re- 
ceived, even without a chance for determining whether they were 
caused by illegal inducement. Further, those statements would 
be proved in spite of heing made to the police officer, or in the 
gustody of the police officer. Hence, to give effect to the prin- 
ciplegthat prosecution should not take advantage of any harming 
statement of an accused before the police, the term “ confession” 
has to be extended so far aś to include in it admission of an 
incriminating circumstance, which even indirectly leads to an 
inference of guilt. 

The real question is, does the statement of an accused contain 
an admission of a material fact necessary for the prosecution to 
prove ? 

If it does, then it amounts to “confession”. The very same 
statement which is called by a particular name “ confession” in 
criminal proceedings is termed “admission ” with reference to civil” 
proceedings. l 

If the statement does not relate to a material fact (fact in issue 
or relevant fact), it is neither an “ admission ” nor a “confession ”.? 

«Confession ” in Criminal Law means an admission of certain 
facts which constitute an offence or necessarily lead to an inference 
of guilt. But the question is, admission by whom? Does it 
mean by a person charged with the offence which is the subject- 
matter of the statement or by a person accused of the offence 
though he may not have been tried for the same? (141. G., 896.) 

In Mathu Kunwar Swami Pillai and others v. Emperor, this 
point was raised and it was held by Benson, WALLIS yand ° 
SUNDARÀ AIYAR, JJ. that “the word confession does not 
impost that the admission of guilt should be by a party to the 
‘criminal proceeding before the Court.” (ABDUR RAHEEM and 
MILLER, JJ., dissenting.) ABDUR RAHEEM, J. held that “the fact 
whether a statement is to be calted a confession ‘or not, depends 
pot merely on the nature of the statement itself, but alto-on the 

. e XII2J .? Po i 
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use that is sought to be made of it. Whenever the evidentiary 
value of a statement as against the person making it is in question, 
it is then that it would properly be called confession, but not when 
it is intended to be used as against a third person.” ° 


It is submitted that there seems to be much force in the reason- 
ing advanced by Mr. JUSTICE SUNDARA AIYAR that legislature 
intended to sħut out all admissions of guilt made to a police officer. 
Certainly, exclusion of incriminating statements made by a person 
in respect of the offence for which he was not tried, from the 
category of confession, would be opening the door for mischief 
which legislature guarded against by section 25, Evidence Aps. 


An esteemed friend who is known in this Province for his lofty 
judicial character, his legal attainments and acumen, has enlight- 
ened us by his comments on this part of subject as follows:— 


The prisoner charged under section 411, I. P. C., stated before 
the police that “ he had buried the property there.” “This statement 
was also held to be in the nature of a confession as it suggested 
the inference that the prisoner committed the crime, and even if 
not intended by the accused as a confession of guilt, it was an 
, admission of a criminating circumstance and would form a very 
` important part of the evidence against the accused, as showing that 
he had not come by the property honestly.” (14 Bombay 260.) 


, The statement that, “ He had buried the property there” was 
certainly an admission. Was it a confession? The inferences 
which “ necessarily followed ” were— : 

(r) That he had the property in his possession for a time. 

(2) That he wished to conceal the property from the knowledge 
of the world generally. 

It is possible that he could give such an explanation both of 
the possession of the property, and the desire to conceal it which 
_ would be consistent with the belief that he was not guilty of the 
“crime laid to his charge, but the fact of possession taken with the 
desire of concealment would ordinarily be such strong evidence of 
dishonesty that the admission might reasonably be held, tant- 
amount.to a confession of guilt. It would be quite correct English, 
to say “ He confessed that he had buried the property.” I would 
therefore be inclined to hold that this was more than a mere ad- 
mission ofan incriminating circumstance, and that it amounted to a 
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confession, aùd was therefore inadmissible unless the information 
led to the discovery of the property. 

The case of the man found carrying the box at night, and when 
challenged replying that it was his own bof stands on a different 
footing entirely. If we were to say: “When asked about the box 
he confessed that the box was his own,” we should be,talking non- 
sense, and not English. The word “confessed ” could not possibly 
be used in this connection and there is no justification for giving 
the word a technical meaning which it does not bear in the English 
language. Nor in ordinary English could we say “ He admitted 
that the box was his own.” The only thing which he could have 
admitted with reference to the boxtwas that he was carrying it, but 
this isa statement which it would be absurd to make to a man who 
saw him carrying it. What he said was “ The box is mine,” not 
«I am carrying the box.” But it so happens that though we can- 
not yse the word “admitted” in this connection we can say in 
legal language “He made the admission that the ‘box was 
his own” by reason of the special definition of the word 
“admission” in section 17, of the Evidence Act. But where no 


definition exists we are bound to interpret a word by the meaning ° 


attached to it in the English language and are not entitled to attach 
toita meaning which an ordinary educated Englishman ,would 
not understand, ` i E e 
I think it is possible to reconcile a decision of the Bombay High 
Court in the case of burial of property with that of the Calcutta 
High Court in the Macdonald case. 
The aforesaid friend observes :— x 
* . SuNDARA ATYAR, J., observes, “ The question whether itis admis- 


sible at all as corroborative evidence under section 157 fer any 
other purpose is not free from doubt. It is possible to hold that 


it is admissible for proving his consistency and as disproving a i 


suggestio that it was recently concocted by him., But I am 
inclined to think that it would be dangerous to admit it even for | 
this limited purpose of proving his consistency. The safer rule, 
in my opinion, would be to hold that section 114, Illustration (¢)— 
requires the rejection of-previous statements altogether.” 

{ With-all deference to the learned’ Judge I say emphatieally that 
he is-donfusing two things. e - - ee ee eee vas 
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(1) Admissibility of evidence, and (2) value to be attached to 
admissible evidence. Admissible evidence cannot be rejected as 
inadmissible on the ground “ that it would be dangerous to admit 
it” The danger ca® be obviated by the court applying the rule 
laid down in section 114, Illustration (b), and presuming what it 
thinks likely to have happened regard being had to certain consi- 
derations “in their relation-to the facts of the particular case.” 
The court is emphatically precluded from refusing to consider the 
particular case, and excluding admissibfe evidence from its consi- 
deration on general grounds, In the next case of the Bombay 
High Court which you have quoted this is exactly what the Judge 
has done and my remarks again apply. He has concentrated his 
attention on what might happen in other cases, and refused to 
give the statement any value in the particular case because of his 
perception of the danger which might occur in other cases. In 
fact he has inverted the operation of the section. The first step és 

.to consider what is the common course of natural events, human 
conduct and public and private business, and having discovered 
this to apply the principle to the particular case, and see whether 
what was likely to have happened in ordinary cases is likely to 
have happened in the particular case. To consider the particular 
case first, and then to consider what will be the general effect of 
giving a certain value to a statement in the particular case if the 
*same value Were given to similar statements in other cases, and 
then to go back and discount the value of the statement in the 
particular case because of the danger of its general application is a 
process which the language of section 114 of the Act does not 
justify in the least. Nor can it find any justification in common 


sense, s 


Tô return for a moment to Mr, JUSTIĊE SUNDARA*AlYAR, He 
says, “It is possible to hold it admissible for proving his con- 
sistency, and as disproving a suggestion, that it was recently con- 
cocted by him. But I am inclined to think that it will be dangerous 
eto admit it even for the purpose of proving his consistency.” 
This it is submitted is not correct. E 


Whethé the statements werẹ true or false it would prove con- 


sistency er inconsistency, and would give the court data for deter- . 


mjning the, possible date of concoction, What danger .could thefe 
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° : 
possibly be in this? Why should it deliberately shut its eyes to 
facts of the particular case which would help it to arrive at a just 
conclusion as to what was likely to have happened? The refusal 
to consider the facts of the particular case gnd the desire to 
exclude them from consideration because of the fancied danger 
which might arise if similar facts were considered in other cases isa 
prominent feature of many of the most commonly quoted decisions. 


In R.v. Mangle, Criminal Reference of 1905 (unreported) the 
Calcutta High Court pointed out another test as to admissibility of 
statemeyts made to the police which is to ascertain the purpose 
they are put to by the prosecution. If the latter rely on the state- 

“ments of the accused to the police as being true, then, they may, 
and probably in many cases will be found to amount to confessions. 
If on the other hand, the statements of the accused are relied on, 
not because of their truth but because of their falsity they are ad- 
migsible. They are in such cases brought forward to show what | 
the defence of the accused is and that if the defence is untrue, this 
is a circumstance to prove the guilt of the accused.” 


The ratio decidendi of this case isnot quite clear. The truth and 
falsity of a statement is no criterion for classing it as a confession. 
Further. it is not quite plain how the fact that a statement is put in 
simply for contradicting the defence makes any difference in the 
nature of the statement. A statement making admissign of guilt, 
or admission of facts from which an inference of guilt will necessari- 
ly follow exist there, irrespective of the purpose for which it is used 
How can the positive prohibition contained in section 25 be got 
over, is not suggested? The words “shall not be proved” in sec- 

e tjon 25 convey one meaning only that it cannot be used @&s 
evidence. : 
The test referred to is not based on logic but is a mere rough 
test as to whether a case is a“ confession” or not. And it is a 
good test. e e 
The first question which presents itself in connectién with the 
arrangement ‘of the sections of the Act on this subject, is, whether 
a statement which is irrelevant as a confession can be used as an 
admission in evidence? : n 

Our reply would be in the affirmative and we are fortified in 


out opinion by an old case reported in L L. R,9 Bombay i131. In 
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this case WEST, J., observed “ to establish an offence a confession 
might be inadmissible which yet for other purposes would be 
admissible under section 18 against the person who made it in 
his character of one setting up an interest in property, the object 
of litigation on judicial inquiry.” 

Are copfessions made to a police officer admissible for any other 
purpose ? 

It was said that“ Section 25 of the Evidence Act does not 
preclude the counsel for one accused asking on behalf of his client 
questions to prove confession made by another accused person, 
But under such circumstances it was said it would be the duty of 
the Judge to instruct the jury that such confession is not to be 
received as evidence against the person making it out simply as 
evidence to be considered on behalf of the other, (I. L. R. 2 Bom- 
bay 61). The same view was held in a recent case reported in S. 
C. 4 Burmah L. T. G. The words in section 25 of the Eyidence 
Act are “against a person accused of any offence.” 


e 
The prohibition can not be extended to its being used on behalf 
of the accused under the provisions of that section. 


Can the previous statement of an approver made to the police 
be used to corroborate his evidence at the trial? Held by the 
Full Bench of the Madras High Court that “ Under section 157 of 

* the Evidente Act, the previous statements of an accomplice are 
sufficient corroboration of his evidence given at the trial whatever 
weight may be attached to them. The general rule laid down in 
section 157 is not limited in the case of accomplices by a special 
rule to be inferred from Illustration (6) to section 114.” 


In this connection the observations of NANABHAI HARI Dass? 
-J, are’ worth citing. The learned Judge observes, 11 Bombay 
H. C.. R., p. 198: 
e The question is whether the statement if true is consistent with 
the innocence. If it is, it can not be a confession of guilt without 
„doing violence to the English language. If it is not a “confgssion” 
it may be proved as against the accused as an “ admission.” It car- 
not be proved by him in support of his innocence, except as con- 
duct (in conjunttion with acts).* In all cases the state of mind and 
knowledge of facts existing in accused is relevant, and his- state- 
ments shawing’ the existence of a state of mind or certain"know+ 
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ledge are relevant. Ifan accused person makes a false statement 
with regard to his possession of certain property that statement 
is relevant as showing the honesty or dishonesty of the accused 
with refeyence to that property. The fact that a person made a 
false statement is ordinarily a relevant admissiorm® The fact that 
he made a true statement will often not be admissible as the state- 
ment may amount to a confession. You will notice that,the High 
Court do not give it as a complete test, but only one which divides 
the certainly admissible from those which may or may not be 
admissible according to circumstances. To put the case in another 
way: “If the statements are false they are certainly admissible, if 
they are true some other test inust be applied.” 


To sum up. There is no definition of the word “confession” in 
the Act. The ordinary meaning of the word is “an admission of guilt,” 
but there is a strong tendency in many of the leading cases to extend 
the interpretation of the word so as to include every admission of 
fact which tends to incriminate the accused. On the other hand, it 
is submitted that if this had been the intention of the law the word 
“eor admission” would have been added wherever the words 
“confession” occurs. It is suggested that every admission of an 
incriminating circumstances cannot be held to be a confession, but 
an admission of fact, from which the guilt of the accused must as 
a necessary consequence be almost conclusively presumed, may be 
held equivalent to a confession and on that account excluded. In 
the common case in which an accused found in possession of 

‘certain property gives an untrue account of the way in which he 
obtained it coupled with an assertion of innocence the word con- 
fession could not pogsibly be applied to the statement, and the 

. presumption of guilt does not arise from the statement itself 
bt from the falsity established by other evidence. If on the other 

- hand, the accuged makes a statement intended to be believed, *but 
from which of itself a strong inference of guilt almost necessarily 
follows the word confession can be applied to it without 


doing 
violence to the English language. > 


“The force of any corroboration by means of previous consis- 
tent statements must evidently depend upon the truth of the 
Proposition that he whois consistent deserves to be believed. If 
that proposition be not universally true, what becomes of the 
Virtue of previous consistent statements? One may persistently 
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adhere to falsehood once uttered, if there is a motive for it; and 
should the value or such a corroboration ever come to berated 
higher than it now is, nothing would be easier than for designing 
an unscrupulous persons to procure the conviction of any innocent 
man, who might Bt obnoxious to them, by first committing offences, 
and afterwards making statements, to different people and at 
different times and places, implicating those innocent men.” 


Whether a confession or admission of a criminating circum- 
stance to the police was admissible in evidence under Explanation 
t of section 8 of the Evidence Act? oa: ° 

It was held in Queen-Empress v. Nana, 14 Bombay, pP 260, that 
“section 8 so far as it admits a. statement as included in the 
‘conduct’ must be read in connection with sections 25 & 26 and 
cannot admit a statement as evidence which would be shut out 
by those sections.” B 

WEST, J., in Reg. v. Jora Harji and others, 11 Bombay H. G. R. 
observes, “ The conduct of a prisoner in relation to any'relevant 
fact is good evidence according to section 8 of the Evidence Aq; 
but according to Explanation 1, “ The word conduct in this section 
does not include statements, unless those statements accompany 
and explain acts other than statements. But if, under cover of 
an explanation said to have been given by a prisoner of an act in 
itself ambigtious, or not so obviously connected with a fact in issue 
as to be relevant, it is sought to introduce a confession ofa prisoner 
to the police, or made while in custody of the police, the Evidence 
Act does not warrant its admission.” 


BISWAMBHER NATH BHAN. 
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LEGAL ANOMALY AND Hinpu Wipow. 
(Br Mr. Umed Singh Chaudhri, Moradabad.) 

"With regard to progressive societies it may be laid down, says 
that learned author of ‘Ancient law’ that social necessities and 
social opinions are always more or less.in advance of Law., Law 
is stable and societies are progressing. So the conclusion which is 
arrived at by Sir H. Maine, is that the happiness of a people depends 
upon the promptitude with which this gulf is narrowed. In other 
words, the sooner the law adjusts itself to public opinion, the better 
for the people. 


e My aim in writing this note is to show that a Hindu widow 
is under a great disability and that there exists a strange irregularity 
with regard to her rights. To present a clear picture before the 
mind of the reader I shall take him first through the legal status 
occupied by her Muslim sister and then depict her true position 
under the Hindu system of Law. It is beyond doubt that a 
Mohammedan widow occupies a far more superior position under 
her own personal law. It would be worth while to cast a hasty 
glance at her position. 


A Mohammedan widow isthe full owner of her share. Her share 
vests in her in some specific proportion as soon as the inheritance 
opens out. She becomes an absolute and independent owneg of 
her share, free to dispose of it in any manner she likes, she can 
mortgage, lease, or sell itat any time. She is not hampered by 
reversioners, Nay, she can make a gift of it and will it. She i is not a 
life-tenant. She ranks as a sharer, whose right can never be defeated 
by otherňeirs. She is one of the primary heirs, z.e., heirs who are 
never excluded. Her share is th, and th in cases where there 
are children or son’s children. The general rule of Mohamrfedan law 
of inheritance is that a male takes double the share of a femgle. But 
in sOme gases her share reaches up to the level of that of a male, To 
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take a concrete example: A dies leaving a husband and a mother. 
Now, the husband takes and the other half goes to the mother, Ky 
as a sharer and ¥% by ‘Return.’ But where she is the sole heir, she 
takes the whole, Yth as a sharer and % by ‘Return’ Site does 
not lose her husband’s estate by taking a new husband. It may 
be mentioned by the way that in the list of sharers, there are 
8 females, ànd only 4 males. This shows how high a position is 
given to the fair sex under the law of Islam, 


On the other hand, the status giveh to poor Hindu widow is 
simply lamentable. The all-devouring feature of the Hindu jeint 
family swallows up all her rights in the co-parcenary property at 
the time of her husband’s death. She is entitled to maintenance 
only. ` Her right is only to have a course meal at an odd hour of 
the day after great toil and turmoil. She is entirely at the 
mercy of noble co-parceners, who are hardly disposed to look after 
her safety or comfort. They seem to think that she must havg % 
seer of afa only and ordinary rough clothing. This unique feature 
of the joint family snatches all from her destitute hands. In 
winter she is to bask in the sun, and in summer she has to put up 
in the shade of a ‘i’ tree. She cannot enjoy any pleasures of 
this wide world. She is caged in a narrow filthy dungeon. Pro- 
vidence can only take mercy upon her by removing her from this 
bleak, cold world soon after. 


e 
lf she by chance deviates from the path of righteousness and 
stoops to folly, lo ! that right to bare maintenance is gone, she is 
not allowed to have sufficient food to keep body and soul together, 
She has no alternative but to starve and die. This feeble right 
df maintenance is made to depend upon her chastity. This is 
unjust. To take a more favourable view, her husband dies separate 
and fortunately for her leaves some self-acquired preperty. In this 
respect too her position is no better. She isa tenant for life, bound 
hand and foot. She has no power to alienate the estate except 
under rare circumstances. She can never make a will or give it 
away. Her power over the corpus of the property is qualiged. She 
has to preserve the property for the benefit of reversioners. e 


To nfake the matter worsg, a Hinduis free to take as many 
wives as will satisfy his carnal desire. ‘Chere is no limit as to the 
number of wives, eIn every other system, there is a limit fixed.e In 
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Muslim law, it is 4; under English law, it is one. But the Hindu 
Law imposes, strangely enough, no limit. It is impossible to 
explain how this state of affairs came to be recognised. Are we 
to blame the Rishis for this multiplicity of wives? The name 
given to a wife is ‘better-half’ How this ‘better half approached 
the verge of ‘ worse-half’ is difficult to understand. But it is satisfac- 
tory to find that about 99} per cent Hindus do not take more than 
one wife. 


To return to our subject, the most pitious point in her posi- 
tif is that which concerns her re-marriage. Act XV of 1856 
provide that the re-marriage of a Hindu widow is legal but 
curtails that right in so far as to divest the widow of all her hus- 
band’s estate. This amounts to saying that.a man gives an apple 
to a child but orders him not to eat. What is the use of the legal 
right where its exercise entails a greater hardship? It is confer- 
ing a boon and then denying it. Ifthe Law gives us a right, it 
must be unqualified. It is horrible to think that when a widow 

,betakes to a more honourable occupation by marrying a husband, 
she must lose all ; while she takes to prostitution, she is allowed to 
enjoy the property. Further it hardly appears reasonable that if she 
marries a Hindu she is to be deprived of her late husband’s proper- 
ty but if she marries a Mohammedan after her conversion, she i3 
allowed to keep it (11 A. L. J. R., 678). No doubt it would shock 


the sentiment of the laymen to hear of these principles. The * 


view taken by the Calcutta High Court in 19 Cal., 289, appears to 
be more reasonable. In that case it was held by their Lordships 
that it makes no difference if she ceased to be a Hindu before 
her re-marriage. If the clause of forfeiture was added for the 
sake of orthodox party against all principles of justice and 
equity, it does not stand to reason that it would be allowed still 
to be law. Times change and we share the change. As time 
proceeds, we proceed with it. Nearly three score years have 
elapsed since the Widow Re-marriage Act was passed. The 


conservative party has progressed much. Itis not standing on the 


same position as it occupied some 60 years back.. The Act now 
requires amendment. There is a general awakening all „over the 
country. Widow-marriages have hecome of daily oacurrence and it 
is for the Governmentto move in this matter. Law is commonsense, 
Sô Law must keep pace with public opinions apd social-sentiments, 
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QUALITIES OF A JUDGE. 

Judge Orien N. Carter of Chicago in course of a lecture 
delivered at a dinner given in honour of Judge Cutting remarked : 

There are people now who seem to think that a Júdge can 
be created out of almost any material ; that it makes little difference 
who is elected Judge. True, almost any one can sit on the bench 
and decide law-suits after a fashion. The world will still jog on; 
Government will still be administered and the Judge will draw 
his salary, but by and by it will be’seen that the courts have 
lost something of their learning, the law of the land mtch 
of its nice sense of justice. The decision may be law, but the peo- 
ple will feel that they are not justice. Justice is the end and 
aim ofall Government. In the long run it cannot be administered 
by incompetent men. 


We all agtee that a Judge should “hear courteously, answer 
wisely, consider soberly, and decide impartially.” But to do this*he 
must be a profound student of the law. His labours therein must be 
such as have won the fame of a Marshall, a Kent or a Story. Hise 
knowledge of the law must be liberalized and refined by a study of 
literature and history. He must study to learn, to digest and 
master, and not merely to copy. He must also have a practical 
knowledge of human nature. His learning must be guided by ex- 

e perience, that can only come from the every day affairs of life. 


To be well intentioned is not enough. He must be a man with 
the moral courage to decide in accordance with the law and the 
evidence. His good intentions must be put | into practice. When 
a Judge ceases to be independent of all outside influences, his court 
ceases to bea “ temple of justice.” That great lawyer, Rufus Choate 
said jn portraying the qualities that a Judge should possess: 

i o 


“ He shall know nothing about the parties; everything about the 
case. He shall do everything for justice; nothing for himself; no- 
thing for hi? friends ; nothing for his patron; nothing for his sove- 

e reign. If on one side i is the executive power and the legislature 
and the people,—the sources of his honours, the givers of his daily 
bread,—ayd on the other an individual, nameless and odious, his 

eye is to see neither, g great nor Small; attending only to the ‘ trepi- 


dations of the balance. ae : 
è e eke ga Pe š 4 oes 
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However poor or unfortunate, however great or powerful, all in 
that presence are equal before the law. 


Furthermore a Judge must possess the absolute confidence of 
the public. It is not enough that he be hont and no respector of 
persons. He must do that which is far more difficult, —be able to 
so conduct his court as to make the public believe this to be true. 
These qualifications for a Judge requirea large setting. Chicago 
Legal News. : 


š TAXATION DIRECT AND INDIRECT. 


Wife—“ John, what is the difference between direct taxation 
and indirect taxation ?” 


Husband—“ Why, the difference between your asking me for 
money and going through my trousers while I'm asleep.” —?P Ara- 
aglphia Bulletin. 


$ ass 
ORIGIN OF THE WORD “ATTORNEY.” 

The word “attorney’ in old English literature is said to bea 
good old Saxon word (A.S. “tyrnan”), but it is- really derived 
from the French “tourner,” which again was derived from the 
late Latin “adtournare,” meaning to turn over, or to commit busi- 
ness to another. Hence, it means any substance or agent appoint- 
ed to act in the turn, or place of ariother, to manage or conduct 
his affairs or law proceedings. The vocation of an attorney has 
existed from very early times in England. The exact period 
is not known, but bere is a statute in the time of Edward I. 
entitled “De attornatis,’ which required the Judges to selec as 

° attorneys persons who were good and virtuous and learned and 
of good fame. In the time of James I., a statute was passed 
for regulating the taxation of costs’ and is entitled “An Act to 
reform the multitude of misdemeanors of attorneys and solicigors 
at law.” “But it was not till the reign of Henry IVs (c. 18), that 
it wag established that “all attorneys shall be examined by the 
justices and their names put on the roll, and that they be good, 


. Virtuous, and of good fame.” - = 


As in Rome, also in England, a person could not formerly be 


represented by anyone else, but had to appear personally in all 
e ° 2 e s 
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his affairs, whether legal or otherwise. By the time it was permit- 

ed to him to appear by an agent, the King or Sovereign had to 

consent thereto;and for some time the Sovereign readily granted 

leave to the applicant, to be represented by an agent, or atforney ` 
as he was called later. But in the reign of Henry III. a statute 

was passed (20 Hen., ch. 10. 1235), dispensing with the necessity 

of this spetial authority from the Sovereign, and conferring 

the right on the suitor of appointing an attorney in lieu of per- 

sonal attendance in any judicial proceeding. 


With the exception of the Statute of James I. mentionins 
“attorneys or solicitors at law,” I have nowhere come across any 
reference in the English law, where the words “at law” were used 
after the word “attorney” or “solicitor.” This addition must 
originally have been inserted to point out the distinction between 
an agent or substitute de facto and de jure. There is no other 
reason to account for it. Attorneys had been allowed to prae- 
tice in England long before barristers, whereas in Rome if was 
the other way. 


The term “solicitor” is not so old as that of “attorney.” Solici- 
tors’ were first mentioned in England in 1605, and the term is 
entirely of English origin. They were originally, and for nearly 
two centuries thereafter, considered inferior in rank to attorneys. 
The difference in point of practice was, that the attorneys practic- 
ed in the common law courts (also called the Superior courts) 
of England, whereas the solicitors themselves transacted business 
in the Chancery and Equity Courts But long before the English 
Judicature Act of 1873, the attorneys had beén called, and prefer- 
ed*to be called, solicitors. The reason for this was alleged to, e 
have been the constant abuse and ridicule heaped upon them 
by writers and others, while the term “solicitor” was nfore popular. 
. By the said Act of 1873 (36 and 37 Vict. ch. 66, sec. 87), it was 
enacted that “All persons admitted as solicitors, attorneys, or proc- 
tors in any tourt, the jurisdiction of which is transferred tọ the 
‘High Court of Justice or the Court of Appeal, shall bef called 
‘Solicitors of the Supreme Court.” : 

Thus, “since this Act the word “attorney” has been obsolete in 
the English practice ; indeed, So much so that by the Solicitors’ 
Act of 1877 (40 & 41 Vict. ch., 21), it was provided that “All 

° ° s e e ` ae 
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enactments referring to attorneys shall be construed as if the 
words ‘Solicitor of the Supreme Court’ had been substituted for 
attorney.” — Canadian Law Times 





. “WHY do you wish to be excused?” asked the Judge of the 
unwilling juror. 

“I’m deaf, Your Honour--so deaf that I really don’t believe I 
could hear more than one side of the case.” 





TEMPTATION FROM CLIENTS. The New York Law Journal 
in commenting upon temptation to lawyers from clients writes: 
` “Treating of this subject on a former occasion we said: 
“It is from the potential criminality of persons of respectable 
reputation that the American lawyers meet his most insidious 
temptations. 9 3 kid 


A man of some business importance and whose standing has 
neves been questioned was recently heard to remark that when 
he wanted a lawyer he wanted a /awyer. The context showed 

* that he meant not a learned and expert practitioner or a persua- 
sive advocate, but one who would strive for any results attainable 
without rendering the client liable to criminal prosecution, even ° 
though the attorney himself ran the risk of disbarment. It is 
unfortunately true that a mild aspersion of unscrupulousness may 
act not as a handicap, but as an advertisement én procuring 

` lucrative business. The consciences of clients are sometimes distort- 
ed, because they can see only the evil in their opponents and only 
the good in themselves, and the other Side being so utterly 
depraved and past praying for, it is is deemed justifiable to fight the 

' e devil with fire. . 


In this country the temptation to gain a client, or retain a 
client, by indulging his desire for irregular practice is as keen, if 
not keener, than in England, and we do not have the protection * 
of the traditions of the English Bar.” 


Sugh considerations render particularly welcome the action 
taken by the Commercial Ethics Committee of the National 
Association, of Credit Men at its recent convention at, Cincinnati. 
The committee presented to tlfe association fôr adoption the 
following recommendations; 
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“First—It is improper for a business man to participate with 
a lawyer in the doing ofan act that would be improper and un- 
protessional for the lawyer to do. 


Second—-It undermines the integrity of business men to sup- 
port lawyers who indulge in unprofessional practices. The lawyer 
who will do wrong things for one business man injures all busi- 
ness men. Henot only injures his profession, but he is a menace 
to the business community.” l 


It appears from other recommendations accompanying these 
that what the committee had in view as a whole was the regulation 
of the activities of creditors against the property of unfortunate 
and innocent debtors. The business man above referred to who 
when he wanted a lawyer wanted a Lawyer, used the concrete 
illustration that he had frequent use for a lawyer who would not 
stick at trifles in bringing replevin suits against customers whose 
credit had turned out to be shaky. . 


Of late there has been widespread attack by laymen “upon 
American legal institutions, as well as the methods of practitioners. 
Bar Associations, as well as lawyers individually, have admitted the 
justice of much of this criticism “and are everywhere considering 
questions of reform. ‘There is no doubt that many practitioners 
are open to serious condemnation on the score of business morality. 
Practical co-operation by laymen in upholding professional ethics 
will be very beneficial, Removal of temptation from lawyers of 
weak consciences by declining to accept the benefits of their de- 
linquency would have far more effect than volumes of preaching 
upon the shortcoming of the bar.” . 
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N.-W. P. TENANCY ACT (Local II of 1901), A commentary 

by M. L. Agarwala, B. Sc., IsL.B. (London), Bar-at-Law, Advocate 

High Court, Allahabad—Ram Narain Lal, Allahabad. Price Rs. 8, 
Third dition: l 

The third edition of Mr, Agarwala’s excellent. commentary on 





the Agra Tenancy Act is now before us. The fact of its under- 
going three editions within the short space of seven years shows 
that there is a great demand for this useful work and we do not 
think anything fresh can be said about it except that the rulings 
have been brought down to 1913 and some useful suggestion’ 
about amending certain sections have been made for the Legis- 
lature. The size of the book has increased a great deal and 
having regard to the industry of the learned commentator the 
price of Rs. 8 is cheap. 





CHALMER’S NEGOTIABLE INSTRUMENT, BY A Eggar—Thacker 
Spink & Co.. Calcutta Price Rs, 12-0-0 pp. I~LVI and »—q37. 


Chalmer’s Negotiable Instruments needs no introduction. The 
fourth Edition has been edited by Mr. Arthur Eggar, B.A., 
Barrister-at-Law, and has been brought up to date. The learned 
Editor has not followed the original arrangement but has, 
, Separated the body of the act with the commentary. The book 
is printed on antique paper which has swelled the bulk of the 
volume. The get-up is excellent. 

THE LAW RELATING TO BAD LIVELIHOOD AND COGNATE PRES 
VENTIVE MEASURES . By Sripati Roy, Bar-at-Law, Calcutta, 1913. 
PP. XXIV,%74. Price Rs. 4. 

The Tagore Lecture on “Customs and Customary Law” is 
well known to the legal public. His “Law of Conftssion” and 
“Law of Sanction to Prosecute” have earned a well deservéd re- 
putatton _and. the monograph on “ Bad Livelihood ” now before us 
ds a sister-work and is in fact described by the learned author 
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as the third of the “ Confession” Series. The book bears marks of 
the same care and industry which characterise Mr. Roy’s previous 
publications. A short introduction is followed by an exhaustive 
consideration of sections 106 to 110 of the Code of Criminal Pro- 
cedure, and in the Appendix are brought together extracts from the 
Statement of Objects and Reasons, as also all sections bearing upon 
the subject in the Code of 1908 and the earlier Codes, and a 
number of useful forms. The Index is fairly full. The reported 
decisions of the various High Courts have been well digested. 
We doubt not the book will achieve the same success which its 
predecessors in the series have done. 





THE INDIAN COMPANIES Acr (VII of 1913), with Notes, con- 
taining an Appendix and Forms relating to private companies 
etc. By P. L. Buckland, B. A, of the Inner Temple, Bar.-at- 
Law. Calcutta: Thacker Spink & Co., 1913. pp. xlyi, 409. 
Price Rs. 10. l 


THE LAW oF LAND ACQUISITION AND COMPENSATION IN 
BRITISH INDIA. Being the Land Acquisition Acts (I of 1894 and 
XVIII of 1885) and Cognate Measures with a Concise Commentary 
by Walter Russell Donogh, M. A., of the Inner Temple, Barrister-at- 
Law. Calcutta: Thacker, Spink & Co, 1913. pp. xxvii, 356. 
Price Rs. & 

These two books are similar in scope and mode of treatment. 
They purport to be commentaries on two very important Acts of 
the Indian Legislature, and very good pieces of work they are. 
Nr. Buckland and Mr. Donogh are both well-known and need no 
introduction. As for Mr. Buckland’s book one cannot fail to notie 
that.the Notes are concise and quite to the point. His object has 
been not only to cater for the needs of the professional lawyer 
but also to provide a handy reference book for the layman. And 
this object he has successfully carried into effect. The Notes are 
illustrated by references to pertinent English and Indian authori- 
ties, and Mr. Buckland has not shown any undue partiflity for 
the “aythorised” reports by neglecting the un-official ones. In 
order to facilitate reference tosthe English Companies’ (Consolida- 
tion) Act, 1908, each corresponding section of that Act has been 
marginally noted against the particplar section of the Indian , ‘Act, 
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» and there is also a comparative table showing the corresponding 
sections of the two Acts in parallel columns. We are sure that 
the neat get-up of the book and its cheapness will ensure a wide 
acceptance of it by those who are in the profession as well as by 
those who feel interested in the business of cémpanies. 


Like his edition of the Stamp Act Mr. Donogh’s book deals 
with every form of compulsory acquisition of land by the State 
though the main topic is the Act. The book is very full and com- 
plete, the Notes accurate, and all relevant English and Indian deci- 
sions have been laid under contribution for the purpose of elucida- 
ting the sections. Official and un-official reports have been drawn 
upon. The price is only commensurate with the excellent manner 
in which the book has been prepared and printed. 





THE NEGOTIABLE INSTRUMENTS ACT (XXVI of 1881), AS 
AMENDED BY ACTS II OF 1885, XII OF 1891 AND VIOF 1897 Lir By 
Desai Narotam, Pleader, High Court, Bombay. 1913. pp. LII, 314. 
Price Rs. 5. 

e Those who possess Mr. Desai Narotam’s edition of the Indian 
Registration Act have had an idea of the very good work that is 
compressed within the covers of that book. The present edition 
by him of the Negotiable Instruments Act is on the same plan 
and is in no way an unworthy companion volume to his former 
work. The notes are exhaustive, and the paragraph beadings aree 
very convenient for purposes of ready reference. The book is up- 
to date. The Appendices, in all six in number, reproducing the 
English Bills of Exchange Act (App. D.), the Amending Acts (App. 
A.), the Repealed Atts (App. C.), and other matters form a useful 

7 supplement. We have no hesitation in saying that the book Will 
be very popular in view both of its intrinsic merits and its com- 
paratively cheap price. i 


THE INDIAN EVIDENCE ACT (I of 1872) AS AMENDED UP "ro 
THE JST OF APRIL 1899. By Tarapada Banerji, B. L. Vakil, High 
Court, thoroughly revised, and enlarged and brought upto date” 
by S. C. Mukerji, M. A., B. L, Vakil, High Court. Fourth edition. 
Published by the Calcutta Weekly Notes Office, 1913" “pp. XXV, 
399, 40, xxxi. Price Rs. 6. 
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The ‘management of the Calcutta Weekly Notes have done a 
real service by undertaking the republication of the late Mr. 
Tarapada Banerji’s edition of the Indian Evidence Act and we have 
to offer our thanks to them and to Mr. S. C. Mukerji who has 
taken on himself the task of revising and bringing upto date that 
book, which was indeed too good to be lost to the world. We 
have examined the notes at places and we unhesitatingly bear 
our testimony to the fact that they are quite in point, exhaustive, 
and clear. The claim made by the late author in his Introduction 
(which, short as it is, gives a comprehensiye summary of the Act) that 
the author thought it desirable to publish an edition “with copioys 
notes, showing the scope and purport of the more difficult sections, 
the reason of the rules embodied in them and the interpretations 
which have been put on them by the highest courts of judicature” 
has been made out with eminent success. We draw special atten- 
tion to the notes on section 115 by way of an example. ` Any one 
reading through the notes will see that they will stand the test of 
an examination by the most exacting critic in point of acquracy, 
brevity and clearness, We have several representative editions of 
the Act, and the present edition will bear comparison with any one® 
of them. 


There are some misprints which have fallen within our ken, eg., 
on page 70. We hope in the next edition more care will be taken, 
The Appendices are ten in number (A—J) and they contain respec- 
tively the tWo speeches of the framer of the Act, the differences 
between the English and the Indian Laws of Evidence (App. C.), 
and some Indian and English Acts which may be read as Supple- 
mental to the Evidence Act (App. D—J). The Index is full and 
complete. But we miss another inseparable adjunct to every work 
on law, viz. the Table of Cases, and we would suggest that this want e 
should be made good in the next edition. 


The printing on the whole is good and the get-up tolerable. 
The price is cheap. Taken all in all we trust that the book will 
find a ready market. e 


THE PRINCIPLES OF THE GENERAL LAW Or MORTGAGES. B 
J. Andrew Strahan, M. A., LL. B., Barrister-at-Law. Second Edi- 
tion. London : Sweet and Maxwell, Limited, 1913. pp. xxx, 254. 
Price Rs, 7-6-0 net, 


LAW LIBRARY ° 29 


In the series of books published.by Messrs. Sweet and Maxwell, 
Limited, called the “ Students’ Series ” some are destined to leave 
an abiding mark by virtue of their intrinsic usefulness and value. 
Of these M. Strahan’s book on Mortgages, of which we are sincere- , 
ly glad to have the second edition, is one. {To those who are in 
the teaching line and in fact just beginning the important, and at 
the same time abstruse, subject of Mortgages in the class, the codified 
law of this country is bound to present enormous diffitulties, The 
pupils who attend the lectures are without any previous preparation, 
and ail that is said to them does not bear fruit ; the seed falls on 
ggound not in a fit condition to receive it. In order that this 
difficulty may be overcome we would recommend Mr. Strahan’s 
monograph on the Law of Mortgages to the attention of all teachers 
who may be now struggling through that techincal piece of legisla- 
tion known as The Transfer of Property Act. By following the me- 
thod adopted in this book with their pupils we are sure they will 
be able to create in their minds an intelligent interest in the subject 
sô that they will gradually come-to feel that the Law of 
Mortgages is something more than what it appears in those hide- 

*bound formulas, which to them are more or less like Egyp- 
tian hieroglyphics; they will see that the Law of Mortgages isa 
- coherent whole based on sensible general principles. The Code 
then will appear to them a reality, full of life and meaning. In 
order that the teaching of law may be really worth the labour 
and expense that are being bestowed on it, the teacher Should instil? 
into the minds of his pupils those basal principles which a living 
writer has christened as ‘legal monads’ without an apprehension 
of which such teaching will be but a vapid and lifeless industry. 
We, therefore, offer this little book a hearty welcome, containjng 
e as it does cross-references to the Indian Law, it will prove a pre-emi- 
nently useful study by the aspirants after the honours of the .Final 
Law Examifiation. We shall be glad to find it in the hands of 
every one of our Law College students, for they will find themselves * 
amply repaid by a careful perusal of the book, It is not over- 
loaded with precedents. The most important ones in fact the 
leadingyases only are accounted for and the principles are deve- 
loþed in a transparent and lucid style which is another rec 


ommenda- 
tion of it so far as students are concerned, Ds 
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HINDU WoMAN’s ESTATE (NON-TECHNICAL STRIDHANA) By ¢ 
Bhagwan Das Sirya, B. A, LL: B., Calcutta : Butterworth and Co, 
(India) Ltd., 1913, pp 10, xxxii, xxii, 418, xx. 

In this book we have a systematic exposition of that bragch of 
Hindu Law which tfeats of the powers of a woman over property 
inherited by her. It is indeeda nice question whether under the 
Mitakshara every kind of property which a woman has got is her 
stridhana or not. Sir Gooroo Das Banerjee however is inclined to 
the opinion that the Mitakshara uses stridhana ina technical sense, 
And the Privy Council too has placed its tmprimater upon this view 
by holding that in property inherited by a woman from h¢r mee 
band she has a limited interest and that on her death such property 
reverts to the family of her husband and does not devolve on her 
personal heirs. From this early pronouncement has arisen a 
whole mass of case-law formidable from its very proportions, 
and certainly affording ample justification for a treatment of the 
subject in a treatise by itself. The author is not unmindful of the 
importance of the ancient texts bearing on this matter and the 
introductory essay is alearned and interesting disquisition upon ° 
marriage and the position of the- Hindu woman in early Hindu 

* society. The book is divided into seventeen chapters and the treat- 
ment is exhaustive. The get-up is handsome. We have no doubt 
that the book will be a useful addition to the library of every lawyer. 


PSYCHOLOGY APPLIED TO LEGAL EVIDENCE AND OTHER CONS- 
TRUCTIONS OF Law. By G. F. Arnold, I. C. S. C. I. E., Late 
Member of the Burma Legislative Council and formerly Officiating 
Deputy Secretary to the Government of India, Legislative 
Department. Second Edition. Calcutta: Thacker, Spink & Com e 
8vo., pp. xiii, 607. Price Rs. 12. 


Mr. Arnold’s treatise on ‘Psychology applied to Legal Evi- 
dence’ was reviewed by us upon its first appearance in 1906 (see 3 
AL. J., 326). The second edition seems to have been carefully 
, revised and to some extent re-written. A new chapter has been 
" added on “Some Specific Defects of the Law.” The twof Appep- 
dices arg also new; one contains “some examples of the unduly 
narrow and restrictive interpretations of the law,” and 'the other deals 
with “the failure of the law to adapt itself to the progress of the 
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times and the conditions around it.” The chapter on Ameer Ali and 
Woodroffe’s edition of the Evidence Act has been omitted. 
The pnly original chapter which has been left untouched is that on 
Causation. $ 

The scope of Mr. Arnold’s work is liable to be misunderstood. 
The late Officiating Deputy Secretary to the. Government 
of India, Legislative Department, has not written a treatise on 
what may be termed (to borrow the ‘title of Professor Wigmore’s 
recent work) ‘the principles of judicial proof” Nor has he 
made a contribution to the technical literature of lav. His is not 
a book either on the theory or on the practice of the Law of Evidence. 
What is also unfortunate is that Mr. Arnold’s Style is sometimes 
aggressive and even needlessly provokes criticism. But to our 
mind he has done a real service by directing attention to fields 
which the mere lawyer does not care or is not always competent 
to enter into. Lawyers have been frequently exclusive and 
conservative. The objects they have set before them, vts., uni- 
formity and certainty, are no doubt very commendable, but they 
are apt to forget that no particular view of life and experience 
can be stereotyped for ever, and that a refusal to refer to outside 
sources of knowledge and to consider the conclusions of related 
sciences, £g., Moral Philosophy, Psychology and Medicine, can but 
lead to injustice and oppression. How many of oure Magistrates 
and Sessions Judges care to study the researches of modern 
criminologists? How many of our practising lawyers care to 
follow the investigations of an experimental psychologist like 
Munsterberg? How many of our official legislators care to learn 
that a term in the ordinary gaol is not the proper thing to sént- 
ence every convict, young or old, to? We have referred to some 
matters only of paramount importance. Mr. Arnold has dealt 
with them and other matters of great interest. In our opinion, 
therefore, his book deserves to be read by both lawyers and Pay- 
mēn, and though we believe neither will agree with all the views 
expresged therein, yet we doubt not that either will peruse it:with* 
profit and-even some pleasure. 
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LAW OF BENAMI TRANSACTIONS. By C. S. Somanatha Sastri, 
B. A. B. L. and P. Ramanatha lyer,.B. A., B. L. Lawyers’ Com- 
panion Series. Law Printing House, Madras. pp. 1 —viii; 1—40; 
I— 255; I— XXXV. 

- The proprietors of the Law Printing House having now exhaust- 
ed almost all the important Acts have taken those subjects which 
have not been directly dealt with by the Legislature in hand and the 
Law of Benami Transactions is the first fo be dealt with. Trans- 
fer of property in the name of a person who has no interest in it if 
to a certain extent a peculiarity of our country. ‘This syst®m is 
now a well recognised system and there are hundreds of reported 
cases which settle almost all the points which are likely to arise in 
acase of this kind. A collection of these cases in the form of a book 
is badly wanted by the busy practitioner and this want has been 
supplied by the Law Printing House. Almost all important cases 
reported in official or non official reports have been placed in appro- 
priate places. The book is divided in 8 chapters and has a 
copious index at the end. The get-up of the book, as is usual with 
2 “all the publications of the Law Printing House, is good. 


INDIAN DECISIONS: New series. Price Rs. 7. 


e The Lawe Printing House are bringing out the reprints of the 
Indian Law Reports rapidly. They have brought down the 
Allahabad Series to Volume 22 (Vol. 9 I. D.); Madras Series to 
Volume 10 (Vol. 3 I. D.); and Calcutta Series to Volume 13 
(Volume 6 I. D.) ° 
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REVENUE REPORTS FQR THE U. P., 1910—1912. ¿By Banke 
Behari and Nirt Behari, 1913. Price Rs. 4. 

Munshis Banke Bihari and Nirt Bihari have collected all the 
cases deciding any rent and revenue question from all thé reports 
whether official or non-official. The book has been divide into 
three parts, The first part contains cases decided by the Privy® 
Council and the High Court, N.-W. P. The second part contains 
cases decided by*the Court of Judicial Commissioner, Oudh, while 
the third those of the Board of Revenue. 
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° MAXIMS OF EQUITY—(continued). 
° (By the late Mr. Jagabandhu Phani.) 


VII DELAY DEFEATS EQUITY—or— EQUITY AIDS THE VIGILANT 
AND NOT THOSE WHO SLUMBER ON THEIR RIGHTS. —This maxim 
controls the entire remedial jurisdiction of equity jurisprudence. It 
does so by furnishing a rule for the guidance of courts in the 
administration of different kinds of equitable relief, rather than as 
beingea source of any particular doctrine of equity jurisprudence. 
According to this maxim equity refuses to enforce demands which 

° the parties make an unreasonable delay in asserting. The object 
of this maxim is to promote diligence on the part of suitors, to 
discourage /aches by making it a bar to relief and to, prevent the 
enforcement of stale demands of all kinds, wholly independent 
of any statutory periods of limitation. 

The plaintiff must not be guilty of /aches, for neither law nore 

equity will aid one who has slept upon his rights 

LACHES, RLEMENTS OF. ice 
and not has been vigilant. A party cannot 
call upon a court of equity for specific performance, unless he 
has shown himself ready, desirous, prompt and eager. But mere 

e elapse of time is not, in general, a sufficient ground in eqfity 

for the refusal of relief. Time may be either essential, or mate- 
` rial or immaterial. When time is essential, 
no question of delay properly arises; in such 

a case the stipulation of the contract must be exactly compłied 

with» and it is the failure to perform at the exact date, and not 
the dMay, which cuts off the rights of the defaulting party” 

Where time is immaterial, no question of delay again arises. 

It is only when time is immaterial, that delay may “affect the 

remedial right. But delay so as to affect the right must amount 
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to /aches, that is, there must be unexplained delay for an un- 
reasonable time, and such delay must prejudice the party against whom 
relief 1s sought, Laches in legal significance is not merely, delay, 
but delay that workg#a disadvantage to another. See S. C. Banerji, 
Law of Sp. Relief 471. It- is the neglect of reasonable oppor- 
tunity to assert a demand and in it there must be (7) lapse of time; (27) 
which prejudices the opposite party ; (š) and is not explainable. 
Accidents, mistakes, infirmities and inequalities belong to all 
Reasoxe ror etaior buman transactiong, so a strict and punctual 
ENFOROEMENT OF RULE. performance of engagements cannot always 
be expected. But delay may affect the value of the” object 
matter of the contract; it may make the contract itself less beneficial 
or more onerous to one of the parties thereto ; it may bring into ex- 
istence rights of third parties, purchasers for value without notice, for 
instance. Therefore, when the plaintiff, knowing his rights, takes no 
steps to enforce ‘them until the condition of the other party, who has 
been acting in good faith, becomes so changed that hê can- 
not be restored to his former state, delay makes a subsequent, 
attempt to enforce those rights inequitable, and a court of con- 
science forbids such attempt. The disadvantage may arise from 
loss of evidence, change of title, intervention of equities, and 
other causes. When, therefore, a court sees negligence on one side 
and injury therefrom on the other, it is a good ground for denial of 
"relief, See S. C. Banerji, Law of Sp. Relief 472. 
The doctrine of dackes isnot dependent on those general consi- 
LIMITATION AND derations of public utility which are the mo- 
LACHES. tions for statutes of limitation. . It is merely 
aneapplication of the broader.maxims of equity he who seeks. 
equity must do equity and he who comes to equity must come 
with elean hands. Laches is not like limitation a mere matter 
of time, but principally a question of the inequity founded up- 
on,some change in the condition or relation of the property 
or the parties In British. India, there is a statutory period of limit- 
sation prescribed for suits for equitable relief like specif per- 
formance. See Limitation Act (IX of 1908), Sch. I, arts. 113, e¢ seq. 
So long agg as 1864, the Madras High Court (Rama Rao v. Rajh 
Rao, 2 Mad. H. C. R,- 114, 416) held that “ lapse of time, as a 
defence tô such suits, can only be relied upon when under 
Act it has -become % bar” and thatewhen laches and ce a 
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acquiescence “go merely to the remedy, it is quite clear that the 
courts have no power arbitrarily to substitute an extinguishing 
prescription different from that determined by the Legislature.” 
The Lefislature apparently took the same view for in the Statement 
of Objects and Reasons for enacting the Specific Relief Act it is 
said, “ The Bill contains no rules on the subject, for, in India the 
provisions ofthe Limitation Act (IX of 1871), Schedule II, No. 
113, that suits for specific performance must be brought within 
three years from the day onavhich the plaintiff has notice that per- 
formance is refused, renders the doctrine of laches inapplicable to 
this kin@ of litigation.” The Madras High Court quite recently 
ruled that, “in the absence of anything to show an abandonment or a 
sleeping over rights to the detriment of third parties, delay short 
of the limitation period does not matter in suits for specific perform- 
ance.” [1908] 18 M. E. J., 21 (notes of recent cases). The Calcutta 
ang the Bombay High Courts subscribe to the same view. 
KisseneGopal v. Kally, 1. L. R., 33 Cal., 633 ; Jamna Das v, Aima- 
ram, I. L. R, 2 Bom., 133. The rule in the Allahabad High Court is 


Still uncertain. See 4 A. L. J. (article), and the unreported case, p. 


60 n. The Privy Council in Lindsay Petroleum Co. v. Hurd, L. R. 5 
P. C, 221, laid down that “delay is not material so long as 
matters remain 2 statu quo, and it does not mislead the defendant 
or amount to acquiescence.” 

It is clear then that mere submission to the injuyies for any | 
time short of the period limited by statute for the enforcement of 
the right of action cannot take away such right, although under 
certain circumstances, as when the plaintiffs conduct amounts to 
waiver of the right or induces the defendant to alter his position to 
pis prejudice, under the name of laches it may afford a ground fr 
refusing relief. Although egusty adtscountenances laches, no right 
should be lightly allowed to be defeated. Since, however, specific 
relief is not a matter of right and the courts have discretion to 
exercise, they should not overlook special facts which might make 
laches exist within a period shorter than that of limitation. No 
rigid ruje can be laid down and each case must depend on its own , 
* circumistances, and the courts with reference to these will determine | 
whether the contract shall be performed ix specie or whether the 
party should be left to the ordinary remedy of damages. Sec Mokund 
v. Chotay, 1. L. R, 10 Cal, 1061; and Uda Begar v. fou 
LX, t All, 82. à TX , , 
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The doctrine of acgutescence has been referred to while discus- 
ACQUIESUENGE AND sing Maxim IV. Acquiescence is that sort of 
LacuEs. inaction in a person which makes him over- 
look an invasion of his rights by another and under ‘certain 
circumstances debars him from remedial rights. Acgutescence is 
indirect /aches. Acqutescence, properly speaking, relates to inaction 
during the performance of an act, /aches relates to delay after the 
act is done. See Archbold v. Scully, 9 H. L. C., 360, 383, 388. 
The proper sense of ‘acquiescence’ was thus explained by LORD 
Essantiacsoracquiz. COTTENHAM: “ Ifa party having a right statfds 
SOENOB: ` by and sees another dealing with fhe pro- 
perty in a manner inconsistent with that right and makes 
no objection while the’act isin progress he cannot afterwards 
complain.” Duke of Leeds v. Earl of Amherst,2 Ph., 117; Cf. Rams- 
den v. Dyson, 1 H. L., 129. And the essentials of acquiescence were 
formulated by Fry, J, in a later case, Wilhnott v. Barker, 
15 Ch. D, 96; thus: (¢) A must have made a mistake 
as to his’ legal rights; (#7) he must have laid out money, 
or done some act on the faith of such mistaken belief; 
(#7) B must have known of his own right inconsistent with that 
claimed by A; (#v) B must have known of A’s mistaken belief as to 
his (4’s) rights ; and (v) B must have encouraged A in his outlay 
or acts, either directly or indirectly or by not asserting his own 
* right. But’ acquiescence will not avail the defendant where the 
violation of the plaintiffs right was complete from its commence- 
ment. To bea good defence a complete breach must have been 
continued and acquiesced in, 2 R. A., s. 56 (4) ; Barret v. Balgrave, 
6 Ves. 


"Tt see to be noted, however, that no person can be deprived of 
eAdwiaer:: his remedy in equity on the ground of aches, 
LACHES AND Acquizg- unless it is shown that he had knowledge 
SOENOE. 
of his rights. As one cannot acguzesce in the 
performance, of an act of which he is ignorant, so one tannot be 
„Said to neglect the prosecution of a remedy when he has no know- 
‘ledge that his rights have been invaded, excepting, alwdys, that » 
his want, of knowledge is not the result-of his own culpable 
negligence. S. C Banerji, ‘Laweof Sp., Relief 479. 
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VALIDITY OF PAYMENT OUT OF COURT By 


VALIDITY OF PAYMENT OUT OF COURT UNDER 
PRELIMINARY DECREE FOR SAL. 





The sections of the Transfer of Property Act, relating to suits 
of mortgages, have been re-enacted with some alterations in Order 
34 of the present Code of Civil Procedure. The object of transfer- 
ing those sections into the Code was to avoid the confusion that 
arose in regard to execution, in mortgage suits, owing to such suits 
having been dealt with exclusively in the Transfer of Property Act. 
In re-enacting the provisions of the said Act relating to suits for 
foreclosure, sale, and redemption, the Legislature has made some 
imporéant changes in the Law. There was no provision in the Act 
for the passing of final decrees, in persuance of the terms of the 

*preliminary decrees in the said three cases, and this omission has 
now been remedied in the Code. Order 34, rules 2 and 3, (sections 
86 and 87 of the Act) lay down the forms of preliminary and final ° 
decrees to be passed in suits for foreclosure; rules 4 & 5 (sections 88 
& 89) provide for the said decrees in suits for sale, while rules 7 and 8 
(sections 92 and 93) relate to those in suits for redemption. Whate 
was decree ts? before is now termed “preliminary decree” and 
what was known as “order absolute” under the Act corresponds 
to “final decree” under the Code, and the Legislature has also 
provided for separafe appeals from both sets of decrees. Another 

e gmportant change which, we find, the Legislature has made is, that 
the words “to the plaintiff or” which occurred after the word “pay- 
ing,” in the second paragraph of section 86 of the Act have now been 
omitted after the word “pays” in cl. (A of rule (2), and we find e 
the omission of the same words also in the form of the prelimimury 
decree for sale under rule (4). We find also in the form of the 
prelimigary decree for redemption under rule 7), the omission of 
the corresponding words “to the defendant or” which occurred in 
section 92 of the Act. This intentions! omission of the Said words 
by the Legislature leads to some difficulty i in recognising payments 
oud of Court under the preliminary deeree ang the question now 
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` proposed to be considered is the effect of the said omission as 
regards the validity of payment out of Court under a preliminary 
decree for sale. ; 


In passing a preliminary decree for sale the Court may either 
order that an account be taken of the mortgage amount and costs 
due to the plaintiff on a day to be specified by the Court, or, declare 
the amount so due at the date of the“ decree. But we usually find 
that the latter course is generally adopted, and the amount is 
declared by the Court at the date of the decree. The real questign 
for consideration is whether a payment of the said amount, out of 
Court, or an adjustment of the decree, will be a valid defence, when 
the decree-holder ignoring the said payment or adjustment applies 
for a final decree under sub-rule (2) of rule (5). As already stated, 
the words “to the plaintiff or” have been omitted in rule (4), and 
under that rule, the amount has to be paid io Court, and on or 
before a certain date and in default of such payment, the property is 
to be. sold. Vide also Form No. (4), Appendix D to the Civil Proce- 
dure Code, (Preliminary Decree for Sale), and also Mulla’s Com-* 
mentaries, 3rd Edition, page 674, where, the object of the omission 
of the said words is stated to be “that in every case the defendant 
should pay the money xo Court.” Sub-rule (2) of rule (5) says that 
where such payment is not so made, the Court shall, on plaintift’s 
applications pass a final decree for sale of the property and the 
proceeds be applied in payment of the amount declared due under 
the preliminary decree and costs, &c. A strict construction of rules 
4 and 5, therefore, goes to show that a plea of payment out of Court 
cannot be recognised by a Court passing a “inal decree. Under 
rufe (5) the Court has to see whether the requisite condition of the e 
‘preliminary decree as to payment has been satisfied by the judg- 
ment-debtor, and if that has not been done, the Court is bound to 
pass a final decree under sub-rule (2) in terms of the preliminary 
deeree. As was the case also under the Transfer of Property Act, 
rule (5) doesnot require notice to be given to the judgment. debtor, 
“though, wè find notice invariably given in such cases by courts on 

an application for final decree. _The decision of the Madras High * 
Court in Krishna Ayyar v. Muthusawmy Ayyar(!) goes to show that 
notice is not strictly necessary fo be given in such cases ; vide also 


- (IJL L. R, 24 Mad, 506 
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Mahomed Taki Reza v. W. A. Thomas (®). These were decisions 
under section 89 of the Transfer of Property Act. 


So far as we see, the only decision bearing directly upon the 
question under consideration, since the pas$ing of the present 
Code, is that of the Punjab Chief Court in Banarst Das v. Nathu 
Mal (8), In that case no amount was paid ito Court within the 
time prescribed under the preliminary decree, and, the judgment- 
debtor objected to the final decree being passed on the ground of 
the adjustment of the decree out of Court. Their Lordships 
declined to recognise the adjustment and observed : “Order XXXIV, 
rule 5, Civil Procedure Code, recognises no settlement except by 
payment into Court” and clause (2) of the rule provides that “ when 
such ‘payment is not so made, the Court shall, on application made 
in that behalf by the plaintiff, pass a decree that the mortgaged 
property, or a sufficient part thereof be sold, and that the proceeds 
of*the sale be dealt with as is mentioned in rule 4.” This gives 
the Coùrt no option in the matter, and “if payment has not been 
gmade into Court on or before the fixed date, the Court must pass 
a final decree for sale of the property.” This decision is a clear 
and direct authority for the preposition that, neither a payment, nor, 
an adjustment out of Court can be a valid plea under rule (5). 
The significant omission of the words “ to the plaintiff or” taken 
along with the occurrence of the word “so” before “ made ” in 
sub-rule (2) of rule (5), goes to show that such a strict construction ° 
has to be placed upon the wording of the rule. Ifthe Legislature 
had intended otherwise the word “so” would be superfluous. An 
argument against such a strict construction may be sought for, by 
way of analogy, on the strength of two recent decisions of the Mad- 
ms High Court bearing upon Order 21, rule 89, which also contains 
similar provision for deposit in Court. These two cases are Vgdala 
Lakshmi Narasimha Charyuluv. Pacha Lakshmi Umma (4) follow- 
ed in Anantha Lakshmi Ammal v. Kunnan Chankarath Sankaran 
Nair (5). But on a careful consideration of those tiyo decisions, 
we fint, that they cannot be considered to lay down any such 

scontraryWwiew in regard to the construction of the words “ payment i 
into Court.” Or, 21, r. 89-provides for deposit in Court for payment 
of certain amounts to the purchaser and decree-holder re$pectively, 


(2) 4. C. L. J., 817. (4) 1912 M. W. N., 756. o 
Ņ\ ¢ (3) 16 “Ind, Cases, 987. o (5) 1918M. W, N, 10L. -> : 
. e 
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under clauses (a) and (4) of sub-rule (1). Inthe first of the said 
two Madras cases, a portion of the amount due tothe decree- 
holder was paid into Court, and, as regards the balance there was 
an adjustment. It was held that the adjustment was tantamount 
to payment within the meaning of cl. (4), and actual payment in 
cash is not necessary. The decision, therefore, really proceeded 
upon the onstruction of the word “ payment ” in r. (6). The 
same principle was affirmed in the subsequent case where the 
facts were similar. These decisions,*therefore, do not help us 
in the decision of the present question. Even assuming that they 
can be considered to warrant the view that payment to the®decree- 
holder is tantamount to payment into Court, we have to see 
whether the said decision can be applied to the present case, Or. 
21, &. 89 is a special provision enacted for the benefit of judgment- 
debtors so as to enable them to get back their property by paying 
the decree amount even after sale, and, such a provision may 
naturally require liberal construction at the hands of the Court 
executing the decree. The proceeding under Or. 34, R. 5 isa 
proceeding in suit and not one in execution. The scope of the 
enquiry is definitely laid down in that rule, and, the Court is bound 
by it, and cannot do anything which would have the effect of 
varying or altering the terms of the decree already passed. Next, 
we have to see whether Or. 21, R. 1 can help the judgment-debtor, 


° That rule’ finds a place in the Chapter relating to Execution. 


Though the word “ decree ” includes also“ preliminary decree” 
the said rule must be considered to relate to the various modes 
of payment which an executing Court would recognise under a 
decree capable of execution, The succeeding rule (2) provides - for 
certifying to the Court whose duty tt ts to execute the decree any 
payment made out of Court under ¢/, (4) of rule (1). . And it is also 
now definitely settled, rule (2) does not apply to proceedings under 
Or. 34, R. 5 which are proceedings i in suits. These considerations 
lead us to,infer that (4) of Order 21, R. 1 cannot help the 


, judgment- debtor, Even assuming the rule applies, the present 


case may come under c4 (c) of that rule as there is Á specific, 
direction in the decree as regards payment. It may be contended 
that payment out of Court, may be recognised under Order 
34, R. Spas the court has full power to take accounts between 
mortgagor and mostgagee at the time of redemption, Butit is 
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difficult to’ see how there can be any taking of accounts, when 
the Court does not order an account under cl (a) of Order 34, 
R. 2, but declares the amount due at the date of the preliminary 
decree and directs that amount should be pajd in a particular 
manner and within a given time, and the decree further specifies the 
consequences of default in payment as therein mentioned. Again 
it is an equally important condition under rules 4 ands5 that, the 
payment into Court must be within the period fixed in the preli- 
minary decree. While the Legislature has thought it expedient 
in the Code to allow the Court a special power of amending its 
decree by extending the time fixed for payment in the cases of 
foreclosure and redemption decree [sub-rule (2) of rule 13 and sub- 
rule (4) of rule 8]; no such power is given to the Court in the Code, 
in connection with decrees for sale. The reason is obvious, Even 
after a decree absolute for sale has been passed, the judgment- 
debtor, although his right of redemption as such has been formally 
extinguished, is entitled to fall back upon his ordinary rights as 
judgment-debtor, and, he may, at any time, avert the sale by 
paying up the decree in full, There can be no doubt that once 
a decree absolute for sale has been passed the Court has, on the 
execution side, a very large discretion in the matter of postponing 
a sale and granting time to the judgment-debtor. To recognise 
a payment after the period prescribed in the preliminary decree 
would be to nullify the effect of the well established, principle 
that a Court cannot amend or alterits own decree except under 
certain express provisions of law. I may refer in this connection 
to a recent decision in Durga Bharthi v, Audeshrat (8), under 
rules 4 and 5 of Order’34, wherein it is laid down that a Court 
cannot accept a compromise and pass an order in accordanct® 
with its terms which would have the effect of extending the time 
fixed for payment under the preliminary decree. Thus we'see 
that on a strict construction of Order 34, rules 4 and 5, as they 
have been enacted in the Code, the~ Court can recognise only a 
payment into Court and within the period fixed in the decree. 
As the argount to be paid into Court, is declared due to the decree- 
holder under the decree, the payment of the amount to the 
decree-holder himself would be a substantial compliance With the 
terms of the decree. Anyhow the amendment in question in 


\ é (6) 11 Ind. Cases 628. , 
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“PRISONER'S CONFESSIONS, 


Their Probative, and Evideniiary Value. 


4B 


The recent Despatch of the Government of India on the above 
subject ls rightly drawn a good deal of public attention ; within 
the last few days it has been discussed in the public press; The 
Government of India comes to two mair conclusions, vts, (1) that 
the stiggestion that the confessions made by prisoners in the 
course of police investigation should be rendered incapable of being 
‘proved at the trid! and should thus be deprived of all evidentiary 
value sliould not be accepted; and (2) that the safe-guards which 
exist in the present law tegarding the recording of confessions 
made preliminary to trial should be added to and strengthened 
and special care should be taken to see that the confessions made 
by prisoners were free and voluntary and not induced by ill usage 
or other improper means. These conclusions have been arrived 
at as the result of by far the larger majority of the opinions pro- 
nouticed by the Judges of Superior Courts of Appeal in India and 
there could be no doubt that the Government of India have given 
careful thought to the matter. The subject is both a difficult and 
delicate one and a good deal can be said on either side of the 
question. It is quite true that there are in this country, as in 
e every other country, a few cases of genuine confessions. Tite 
novice in crime ts often unable to keep his mouth shut and the 
man who had been impelled to do some violent act either from 
motives of jedlotsy or vengeance or from some other motive which 
He considere méritorious often comes forward with confessions atea 
very early stage of the enquiry. Such confessions Wre seldom 
xetractedyand arë adhered to up to the very end and there could be 
rio danger in basing a conviction on sucha confession. But a 
more complicated question arises when the confessions are re- 
tracted and are ascribed to ill usage or threats of such ill usage at 


‘tite yhands of the police and there is not sufficient indépendent 
es kd « 


44 ` NOTES AND CUTTINGS 

corroboration thereof to base a conviction upon. Under such 
circumstances the correct judicial view in our opinion is that 
conviction should not be based on the retracted confession alone. 
This is generally | the case in the majority of such Mstances, 
although occasions have not been wanting where the sole evidence 
on which a conviction has been upheld was a retracted confession. 
The chances of a prisoner’s proving ill usage or threats thereof 
when he was in the custody of the police and in the zhana premises 
are infinitesimal and one must not forget that there are several 
kinds of ill usage which leave no tangible marks on the human 
body and also that the opportunities which a policeman has of 
playing on the hopes and fears of a man in custody are very 
great. The standard which courts usually apply for the purpose 
of testing the value of a retracted confession is whether the same 
was a detailed one. But while that test is a valuable oneit is not 
of universal efficacy, for the policeman knows that in order to make 
a confession go down with the court some details have to be 
thrown in. If we once assume that a prisoner is weak enough 
to yield to the threats or blandishments of the police, the mere fact 
‘that there were some detailsin the statement that he has made is 
not conclusive in favour of its genuineness, While therefore the 
Government may be right in holding that confessions made before 
trial should not be deprived of all evidentiary value, our Judges 
should regard all retracted confessions with the gravest suspicion 
and refuse to make it in any case the sole basis of a conviction. The 
need of independent corroboration on all material points should be 
strictly insisted on so as to make the investigating officers feel that 
a confession was a very slender reed to rely ‘on and that to secure a 
Conviction they cannot do away with the requisite guantum of evi-¢ 
dence either direct or circumstantial. The safe-guard proposed in the 
matter of recording confessions are ample and "stringent and 
should be introduced with the least possible delay. The farce 
ef taking the prisoner in police custody to an inexperienced 
Third Class Magistrate and as often as not an Honorary 
Magistrate and taking the said prisoner back to pe theng 
after his confession has been recorded is the fruitful source 
of muche abuse and should be done away with. It should be 
strictly Jaid down that the Magistrate recording a confession 


should’ be a Magistrate having jurisdiction in the | ae 
. . ° e è e À ° 
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or at least a First Class Magistrate of at least five years’ 
standing in that grade and that after making a confession or 
refusing to make one the prisoner is in no case to be remanded 
to police custody but is to be sent direct to the jail kavalat. 
The Magistrate should thoroughly satisfy himself that the confession 
was a voluntary and genuine one before he recorded it and should 
make it clear to the prisoner that he will gain nothing by making 
the confession and has nothing to lose by not making it and that he 
would never again be in the custody of the police officer who sent 
him up to have his confession recorded. We think that the 
principles laid down by the Government of India in their Des- 
patch on the subject are on the whole sound but what we have 
got to point out is that everything depends on how the salutary 
provisions in this behalf are worked and on the agency employed 
to work it. The repression of crime is as great an object with 
every civilized Government as the liberty of the subject and the 
pendulum has swung so far in favour of basing convictions on 
retracted confessions alone that it was timè to cry halt and to let 
the pendulum swing back in the other direction. We appreciate 
the desire and efforts of the Government of India to eradicate 
all abuses in this matter and we have no doubt that the discussions 
that we had of late and the legislative provisions to be shortly 
introduced will clear the atmosphere and tend to place all 
retracted confessions in their true perspective. Weedo not shase 
with the Government in the opinion about the effect of what it calls 
the vast improvements made in the police force in recent years, 
and we are not ina position to say thatan abuse by a policeman 
of his powers is now a thing of the past and could be eliminated 

e from the region of practical politics. However when the Gdévern- 
ment proposes to introduce more stringent provisions in the matter 
of the recording of confessions in order effectually to check-mate 
the machinations of the wily policeman, one need not quarrel with 
a few empty compliments sh wered on that branch of the public 
service which had always a warm place in the heart of the Indian 

, Exegtive. ; 
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SEARCH WITHOUT WARRANT, 


A police officer needs no warrant to make a search when the 
offence committed is a cognisable offence. The Code of Criminal 
Procedure gives him a power to make a search and an arrest in such 
cases (See sections 4 (f), 156 and 165, Criminal Procedure Code). 
But does that authorise him to make a search without 4 warrant 
when a special law, such as the United Provinces Excise Act, lays 
down that no search can be made without a warrant ? The ques- 
tion has been raised more than once but has never been decided. 

‘The last case in which the question directly arose was the casé@ 
of Emperor v. Ganesh Prasad, Cr. A. No. 926 of 1913, decid@d on 
the 7th of this month. There the accused was charged with illicit 
possession of cocaine. A Sub-Inspector of Police, on getting in- 
formation that the accused was in possession of cocaine went to 
his house and found the accused sitting near a despatch box. 
The Sub-Inspector took the key of that box from the accused 
and opening it found, among other things, 5 phials and 21 patkets 
of cocaine in it. The Magistrate convicted the accused although 
the question of legality of the search was raised before him. The 
Judge was of opinion that the search was illegal but that was 
° not enough to set aside the conviction. He, however, held that 
the illegal search threw an amount of Suspicion on the dona fides 
of the Sub-Inspector and disbelieving the search-witnesses he 
atquitted théeaccused. 

` The Government, not satisfied with this decision, appealed and 
the question as to the right-of a police officer to make a- search 
without warrant was directly raised. Both parties were anxiotts 
toget a decision on the point. The Court, however, was of 
opinion that the case could be decided without any decision being e © 
giver on the question raised. The Sub-Inspector believed that 
under a certain notification issued by the Inspector-General of 
Police he was competent to make a search; he therefore actéd 
bona Jide. Cocaine was discovered it the search and if 4 technical 
objection, such as the one raised in this case, were given effect to 
the culprit would have escaped punishment. Their Lordghips, , 
RICHARDS, C. J., and BANEBJI, J., accepted the Government appeal 
and convicted the accused of the offence charged. 


The question of law raised was no doubt a technical objection but 
one which if given effest tọ would have ytiated the whole proceed? 


t 
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ing. The decision of the question, it is submitted, was, therefore, 
of vital importance. The Counsel for the accused submitted-that 
when a special law laid down a certain procedure to be followed the 
provisions of the general law would not apply. The provisions of 
the Criminal Procedure Code giving police officers power to 
make a search were not applicable to cases under the Excise Act, 
section 53 of which expressly laid down that no seatch could be 
made without a warrant. The latter Act did not give even a 
Collector power to make # search without first recording his reasons, 
The Legislature could not give a subordinate officer a power which 
the C8llector did not possess, The search would therefore be an 
illegal search and the proceedings which followed would also be.ille- 
gal. If the iliegalities under a special law could be justified under the 
genera] Jaw, the enacting of the special laws would be superfluous, 





* THE LORD HIGH CHANCELLOR AND THE GREAT SEAL. In 
order to attend the meeting of the American Bar Association in 


e Montreal, LORD HALDANE, the Lord High Chancellor of England, 


had to put the Great Seal in Commission. This consists in the 
appointment of three Commissioners, who are entrusted for the , 
time being with the actual custody of the Seal and some of the 
important duties of the Chancellor, The placing of the Seal in 
commission was not anew thing, But the fact that LORD HALDANE, 
did this and at the same time retained his position as Lord High 
Chancellor did constitute an innovation. Never before apparently 
has the Clavis Regani been put in commission by a Chancellor who 
continued in. office LORD HALDANE has therefore established a 
precedent, Unlike his predecessors WOLSEY and BROUGHAN, his 


s departure fram tradition has been fully approved and commended 


by the King. . : 

The custody of the Great Seal and of the King's conscience has, 
seemed such an important function in England in times gone by 
os dawn to 1830 no Chancellor, with the exception of CARDINAL 

WOLREY, ever dared ta leave the kingdom during his tenure of 
* office,” In- fact, as LorD HALDANE pointed out in his address at 
Montreal, CARDINAL WOLSEY almost lost his head fonan unpermit- 
ted journey to Calais, In 1830 LORD BROUGHAM took his place on 
the woolsack, and a year or two later aroused much excitement and 
indignation by his unautherized visit to Scotland, where he is ‘said 


. 
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to have lost the Great Seal while playing games and antics ina 
Scottish country house. A lady of the party found the Seal, and 
made the Lord Chancellor redeem it by playing a game of blind- 
man’s-buff, While thg game proceeded he was guided by iusic 
to a tea-chest where the Seal had been carefully hidden. That 
the keeper of the Royal Conscience should thus make a play- 
thing of the Great Seal of England annoyed the King to such an 
extent that it is said he referred to BROUGHAM’S journey as “high 
treason.” . 


Important as the functions of the Lord High Chancellor were, 
and in spite of the fact that he had the King’s ear, he seems în the 
early days to have received a salary about as commensurate with 
the dignity of his position as the salary of many American Judges 
to-day is with their position. “From one ofthe records,” says 
LorD HALDANE, “ it appears that his wages were five shillings a 
simnel cake, two seasoned simnels, one sextary of clear wine, ont 
sextary of household wine, one large wax candle, and forty Small 
pieces of candle.” 


The meeting of the American Bar Association at Montreal, 
which was the occasion of the Lord Chancellor's visit to this coun- 
try, was the first to be held outside of the United States. Its 
international aspect was further emphasized by the presence of 
the distingyished Maitre L. Labori, the foremost lawyer of 
France. Particularly in keeping, therefore, with the spirit of the 
gathering was LORD HALDANE’S address, in which he presented an 
eloquent, plea for a full international “sittlichkeit.” LORD HALDANE 
explained that “sittlichkeit,” is the German for that “ system of 
habitual or customary conduct, ethical rather than legal, which 
embraces all those obligations of the citizen which it is ‘bad form’ 
or ‘not the thing’ to disregard,” “ Sittlichkeit” thuseoccupies a 
field midway between the dictates of conscience and the com- 
"mangs of the law. 


Upon the “lawyers of the three great nations represented in, the 
assemblage to which he spoke he urged the nourishing of a “sjttlich- 
keit” of international scope, because he said to him the concep- 
tion seemeđ more hopeful of realization between nations bound 
together by a “ common inheritarice in traditions, surroundings, and 
in ideals."—Harvard Law Review, > 
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SURGEON’S LIABILITY AS TO INFANTS.~-Except.in emergency, 

a surgeon may not operate upon an infant without the‘ consent 
of its parents or guardian. An adult sister’s sanction, without the 
consent of the parents to an operation on an infant will not release 
the surgeon from liability, according to the ruling in Rishworth 
v. Moss, (Court of Civil Appeals of Texas), 159 South-western 
Reporter, 122: An operation for adenoids, undertaken at the 
instance and request of an adult sister, was performed upon I1 year 
old Imogen Rishworth. The child never recovered consciousness 
aféer being anaesthetized. It was not alleged or proved that the 
parentsshad knowledge of the operation until after the death of 
the child, or that they consented to, or authorized, the operation. 
Following is an extract from the decision:—“ The law, as enunci- 
ated by the few courts -which have passed thereon, is not as clear 
- and satisfactory as it should be in cases of this character, but it 
seems to be reasonably established that a physician is liable for 
operating upon-a patient unless he obtains the consent of the 
patient, if competent, and, if not, of some one who, under the cir- 
“cumstances, would be legally authorized to give the requisite 
consent. Of course, consent may be presumed from circumstances, 
without direct proof, but there must be consent in’ every case, 
except in an emergency, when to delay to obtain consent would 
endanger the life or health of the patient. A child of tender years 


being incapable of legally consenting to the administsation of an e 


anaesthetic anda surgical operation, consent must be obtained 
from the person clothed with authority ‘to consent by the law, 
‘which would be the parent or guardian, in case there be such 
person. Under the circumstances of this case, the sister, whether 
` adult’or othewise, would have no more authority by virtue of such 
relationship than’would any other person—Chicago Legal News.” 





: INTRODUCTION OF EVIDENCE ON APPEAL, 

AMONG the reforms in procedure now being advocated through- 
out the country, is that of permitting either party on an appeal, 
’ tó intrdtluce relevant and necessary evidence which was not 
_ presented to the court below. Such a practice, of cougse, must 
_be gitarded by some restrictions or else it, may lend, ftself to trickery 
and. surprise, and, at the same time, impose an . unhesessary 
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amount of labour upon the appellate court. We think that it 
would be well, however, if the proposal should be adopted to 
the extent of permitting the appellant as well as the respondent 
to introduce before the appellate court documentary or record 
evidence, that is practically indisputable. The rule has long 
been settled in this State that while such evidence, not included in 
the return, may be received in an appellate court for the purpose 
of sustaining a judgment, it may not be received for the purpose 
of securing a reversal. This rule has been applied to the proof 
of a Municipal Ordinance, although the statute authorized swch 
ordinances to be read in evidence in all courts (Porter v.gWaring, 
69 N. Y. 250); and the rule has likewise been held applicable 
to the proof of Civil Service Rules and Regulations (People ex rel, 
Warschauer v. Dalton, 159 N. Y. 235, 238-9). Thus is manifested 
a disposition, prevalent in appellate courts, to “try the record” 
rather than the merits of the case. If no error is found in the 
record, the judgment is affirmed, notwithstanding that for some 
perfectly good reason the appellant failed to place before the trial 
court evidence so conclusive that it would have demanded a judg? 
ment in his favour, or would, were it not for the rule mentioned, 
require the appellate court to award judgment to him. At one 
time it was thought that a finding of fact improperly classified as 
a conclusion of law was subject to a like rule; and that while it 
might be tgeated as a finding of fact for the purpose of affirming 
the judgment, it could not be so treated for the purpose of a 
reversal. The court of appeals, however, finally decided that it 
had not committed itself to the latter proposition, and held, there- 
fore, that a finding of fact thus transposed femained a finding of 
fact for all purposes —for a reversal as well as an affirmance 
(Whalen v. Stuart, 194 N. Y. 495). There seems to be small 
difference in principle between a finding of fact ant a piece of 
indisputable evidence which, were it before the court, would neces- 
sasily result in a finding of fact. The suggested practice would 
now be wetl adapted to the appellate division which, when it 
does not agree with the judgment below, has the power to 
make, and under some circumstances must make, ndings of fact* 
sufficient to support the judgment which it renders (Bonnette v. 
Molloy, 209 Ñ. Y. 167). Tite introduction of evidence by an 
appellaxft, however, probably could not be accomplished without 


s 
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the aid of the Legislature, as the rule against it seems to be too 
well settled to be overthrown .by judicial decision. Some little 
modification of the rule, however, is recorded by -a recent case in 
which ittis held that when documentary evidence is brought before 
_the ‘appellate division for the purpose of sustaining a judgment,’ 
the evidence may be considerd by the court of appeals for the 
purpose of reversing the judgment (Tiffany v. Townsof Oyster 
Bay,-209 N. Y. 1). But this ruling is absolutely necessary, for 
otherwise the court of appeaJs would either be bound by the cons- 
truetion given to the evidence by the appellate division, or would 
have to disregard the evidence for any purpose. . : 
The plain object to be attained-by changing the existing rule. 
as above suggested, is to securea decision on the real merits of a 
case and thus put an end to a litigation without the necessity of 
incurring the cost and delay of a new trial. This is in accordance 
with the modern tendency of reform in judicial procedure, and 
it is a pan which we think should receive serious. consideration 
by our Legislature.—Bench and Bar. 
e 


MORAL SENSE.—Bishop Winston C. Rutherford tells this 
story, says the Newark Star. 


“Colonel Byrne, a Kentuckian, defended a man for murder. [t 
was testified that this man murdered a woman on the night of 
August 20, Twoor three witnesses saw the deed. It was com- 
mitted under the milky light ofa full moon. The witnesses were 
able to identify the defendant on account ofthe brilliance of the 
moonlight. The defeadant could not prove an alibi, and things 
looked pretty bad for him. But at this point Colonel Bryne pra 
duced an almanac, showing that on the night in question there had 
been no moon whatever.. Thereupon a great laugh resounde.d 
through the court-room, and the defendant was speedily acquitted” 

“Colonel, said the defendant afterward, how much do I owe 
your? , 7 ; é 

“You owe me; the Colonel answered, “$500. 

e Ain’ that pretty steep? 

“‘No—not when you consider that I only get $100 opt-of it.’ 

_ “Why what. did you do with fhe other $400, Colonel—bribe 


the jury? f EE 
` . 


\ 
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© “No, sir? shouted, Colonel Byrne hotly. ‘No; sir! Do. you 
think I have no moral sense? It cost me $400, sir, to get that 
almanac printed.” ”— Chicago Legal. News. 


. 

THE JUDGE GAVE Up. A good story is told of the late Lord 
Ashbourne, who was at one time Lord Chancellor of Ireland. 
Occasionally, says the Law Times, in the court of appeal, Lord 
Ashbourne would make up his mind to bring a case to an end be- 
fore the rising of the court, and it was highly instructive to watch 


the proceeding. , 


_A junior who was not conscious of his humour stood up to open 
what appeared to be a short interlocutory appeal. Lord Ash- 
bourne, after a sentence or two had been spoken, interjected. “Now 
Mr.— —, why should we reverse the King’s Bench ona point like 
this?” i 2 


“My . Lord,” ned the Counsel “there are six reasons why. 
the order should be reversed.” 


“Then,” said the President ofthe court, “supose we commencê 
with your three, best. > 2 


“No, my Lord, sala ‘Counsel “I could not consent to that, 
because I have frequently succeeded in this court upon my bad 
points.”. , l 
° Lord Ashbourne collapsed, and for once was unable to have 
his own way in the court of appeal ?—Chicago Legal News. 

- A prisoner was brought before the bar jn the criminal court 
but was not represented -by a lawyer. 


“Where -is your lawyer?” asked the Judge who presided. 
“I have none, sir,” replied the prisoner. ° 
“Why not?” queried the Judge. 

, “Bècause I have no money to pay one,” 
“Do youwant a T asked the Judge. 
“Yes, sir.” 


“Well, there are Mr. Thomas, W. Wilson, Mr. Hay Eddy, 
and Mrs »George- Rogers,” said the’ Judge, pointing to several 
young atforneys who, were’ sitting in the room, waiting for some- 
thing tô turn up, “and Mn Allen is out in the hall?” - Ka 


é 
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The prisoner looked at the attorneys, and, after a critical 
survey, he turned to the Judge and said: 

«IfI can take my choice, sir, I guess Ill take Mr. Allen.” — 

Lippihcots. 





TEARS AND BLOODY CLOTHES AS GROUND FOR REVERSAL. 

Crimminal lawyers are oft-times past-masters ‘of stage-craft. 
To them the trial room is the stage, the jurors are the gallery 
Gods for whose favour nothing is left undone, and the scenery and 
stage lights are tears, widows’ weeds, clothes whose rents and 
tears mutely represent struggles and wounds, babes in arms, 
wooden arms and legs—in fact everything that appeals to the 
emotions. In Tiner v. State, (Supreme Court of Arkansas), 158 
Southwestern Reporter, 1087, defendant was convicted of murder 
and appeals. The court said: “It is next insisted that the court 
erred in permitting the prosecuting attorney to dress a chair in 
the bloody garments of the deceased, and because three daugh- 
ters of the deceased sat in front of the jury crying during the 
closing argument.. The clothing of the deceased was exhibited 
in evidence before the jury, and there was no error in permit- 
ting the prosecuting attorney to use the garments for illustration 
in his closing argument. The daughters of the deceased had a 
right to be present at the trial, and the judgment will not be re- 
versed because they shed tears during the argument.” — Chicago 
Legal News. i 


LEGAL PROCEBURE.—The Sinner had been weighed in the 
balance and found wanting. ° 


Whereyppon the attorneys for the Sinner filed a motion for 

a new trial on the ground that the scales were out of order.— 

Cincinnati Enquirer. F 
e e 





_ NEGATIVING CONTRIBUTORY NEGLIGENCE.—Plaintiff, a com- 
mon labourer, sustained personal injuries while employed in de- 
fendant’s mill. In his _opening statement, plaintiffs attorney, 


among_other . things, said. that “plaintiff was not.a bright man or. 
what might be. called_an ordinarily, bright man... Objéction. was. 
` e (3 
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made that no foundation had been laid in the declaration or notice 
given of a claim of mental deficiency in plaintif. Plaintiffs 
Counsel contended that they were not claiming that they could 
recover by reason of the incompetency of plaintiff, but that mental 
incompetency could bé shown to negative contributory negligence. 
The objection was sustained. Upon the same question arising 
on the examination of one of the witnesses, an objection was again 
sustained, plaintifs Counsel again claiming that it negatived 
contributory negligence. In Hill v. Abram Smith & Son (142 
Northwestern Reporter 565), the Court in affirming the judgment 
said: “In our opinion the Court was correct in holding ig the 
instant case that: ‘The defendant under the declaration 
hada right to assume that plaintiff came into Court as an adult 
of ordinary intelligence. An adult in charge of machinery is 
presumed to posses ordinary intelligence and capacity, and when 
parties come into Court claiming that the defendant is negligent 
for placing an incompetent person in charge of dangerous mgchi- 
nery, or that the servant is excused from negligence because he 
is mentally incompetent, plaintiff claiming these rights because of 
incompetency in duty is bound to apprise the defendant of such 
claims in his declaration.” —Chicago Legal News., 

„JURY AGREES TO DISAGREE.—Right to trial by Jury is ably 
presented iea late case from the Supreme Court of Alabama, 
entitled Meadows v. State, 62 Southern Reporter 737. In that 
case the Jury retired to deliberate upon their verdict about 8 P. M. 
They remained in the Jury room until 11 P, M., when they were 
taken by the Sheriff to a-lodging place where they spent the night. 
At 7°A. M. of the following morning they again returned to the 
Jury room where they remained until 11 A. M. of that day, At 
that time they returned into the court-room and handed the clerk 
a paper writing. The presiding Judge then asked the Jury if they 
had agreed upon their verdict and they replied that thay had. 
The clerk thereùpon read under the direction of the trial Judge 
the writing which had: been handed to him and whi¢h was as . 
follows: “We, the Jury, agree to disagree” The Court there- 
upon stated te the Jury: “Gentlemen, return to your room and 
resume your deliberations, and doft conie back any’ more with 
anything Nke -that.’.. In about one hour after.that time the jury,’ 
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returned: into the Court with a verdict of guilty and saying that 
defendant should suffer death. On appeal the Court holds that 
though it cannot be said that the trial Judge intended by the 
above*remarks to coerce the Jury into a verdict, yet the remarks 
did leave such a tendency and considering the speedy verdict 
which followed it was probably ‘influenced by the said remarks. 
Before the remarks were madé the Jury had beee out of the 
court-room for. 15 hours. As to the language of the verdict that 
the Jury “agreed to disagree,” the Court says: “ This language 
of the Jury and their conduct on the named occasion should be 
given,ehowever, an honest and a fair interpretation; and, so inter- 
preting it, the Jury, we think, by what they said and did mean 
to inform the Court, and did in fact inform the Court, that after 
many hours of deliberation, their views arising out of the evidence 
were so divergent that they had come to the conclusion that they 
could not agree upon a verdict. The Jury may have understood 
the trial Judge, in his remarks to them when they brought in the 
paper writing, to say, in effect, ‘Go back to your Jury room. It 


* is a contempt of this Court for a Jury not to be able to agree upon 


a verdict. Don’t come back into this court-room without a verdict.’ 
At any rate, when the Jury did come back into the court-room 
they brought in a verdict, and they knew, when they did so, that 
they were not then subject to the censure of the Court.” The 
conviction is reversed.—Chicago Legal News, $z 4 


THE CAPITALIST— Manufacturer and the mechanic alike look 
tohim for informatién, suggestions and advice generally, relying on 


e his good judgment and knowledge of all that goes to make’ up 


a successful and prosperous community. As a class, real estate 
agents include the best equipped men of a community and com- 
mand the confidence of those whose interests ‘are being served 
by them, With a keen sense of the duty to promote public eand 
private welfare in his transactions, the agent addresses himself 
with earnestness and honesty to the complicated affairs he trans? 
acts. hrown in contact with the varied phases of human charac- 
ter and seeing these manifestations under circumstantés peculiar 
and trying, he must be a man of pleasing address, quick to 
discern the eccentricities one to appreciate the virtues of his 
` 
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customers, and prompt to-respond to the demands-of an inquiring 
and exacting public. . . md a: nS 

As specialists, confining themselves to the arduous’ duties 
of this profession, thay are animated by high purposes, and while 
serving themselves they are tendering invaluable assistance in a 
field peculiarly their own. The ideal`real estate agent is ‘in ex- 
istence in hifndreds of localities, and ‘the undiscriminating public 
are apt to confound them with the speculative, selfish and reckless 
class popularly known as “sharks” ‘or Shylocks, which abound 


in all communities.—Reat State News. ° 
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° MAXIMS OF EQUITY—(concluded). 


. (By the late Mr. Jagabandhu Phani.) 
VIII —WHERE EQUITIES ARE EQUAL THE FIRST IN ORDER OF 
TIME SHALL PREVAIL, 

The maxim Qui prior est tempore, potior est jure is of wide and 

important application and the word “equities ” 

PRIORITIES. 

‘ here has a very comprehensive meaning, 
embracing equitable estates, interests and primary rights of property 
or rights to some purely equitable remedy. This maxim means 
that in a contest between persons having equitable interests, if their 
interests are in all other respects, equal priority in time gives the 
better equity, though this ground of preference is the last resorted 
to, The point is that a Court of Equity will not prefer the one to 
the other on the mere ground of priority of time, until it finds, upon 
an examination of their relative merits, that there is no oer suffi- 
cient ground of preference between them, or, in other words, that 
their equities are in all respects equal; and that if the one has on 
other grounds a better equity than the other, priority of time is 
immaterial. This was the rule laid down in Rice v. Rice 2), where a 

“person conveyed land without receiving his purchase money, but 
endorsed a receipt for it on the deed which was delivered 
to the vendee. A vendor's lien at once arose in favour of the pur- 
chaser which was valid as between himself and the vendee and was 
prior to any equity created after that by the latter. The vendee aftef- 
wards borrowed some money and as security for the loan made an 
equitable mortgage of the land by a deposit of the title deeds with the 
creditor,- Meld, that as between the vendor’s lien and the lien of the 
equitable mortgagee, the possession of the title deeds hy tlie vendee 
and. the receipt of the price endorsed on the deed of convgyance, 
(1) 2 Drew, 73, ; 
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operated to make the latter lien superior to the former, and thus 
overcame the effect of priority. The two equities in this case were - 
found to be unequal. 

“T takeit to bea clear proposition,” said LORD WESTBURY, “ that 
every conveyance of an equitable interest is an innocent conveyance; 
that is to say, the grant of a person entitled merely in equity passes 
only that which he is justly entitled to and no more. If, therefore, 
a person seized of an equitable estate (the legal estate being out- 
standing) makes an assurance by way of mortgage, or grants 
an annuity, and afterwards conveys the whole estate to a purchaser, 
he can grant to the purchaser that which he has, vés., the estate 
subject to the mortgage or annuity, and no more., The subsequent 
grantee takes only that which is left in the grantor. Hence gran- 
tees and encumbrancers claiming in equity take and use ranks 
according to the dates of their securities; and the maxim applies, Qu? 
prior est tempore, potior est jure. The first grantee is potior, that is, 
potentior, He has a better and superior—because aeprior— 
equity.”. Phillips v. Phillips, 4 De Gex, F. & J. 208, 215. Ina 
case of competing mortgages, therefore, where there are several of 
different dates, the mortgagee claiming under one which was made 
before another has a better claim. So long as there is nothing to 
attach more value to any one right out of many of equal standing, 
superiority is attached according to priority. 

It shoifld be noticed therefore that the equities are unequal be- 
GENERAL AND sPEoran tween two charges upon property when one is 

INTEREST: general and the other special. A Mahomedan 
widow, for instance, has a general charge foy her dower -upon the 
husband’s property; but any mortgagee holding a mortgage made 
by the husband has a special charge, and therefore a better equit'y,” 
and,must be first paid. Bhola v. Magbul, 1. L. R., 26,All., 28. 


A case which frequently arises in practice is one where the owner 
ea at bee of certain property mortgages it first to A and 
° next to Band then transfers it to C, and C pays 
of A. The question is whether C steps into A’s shoes and can claim 
priority over B or A’s mortgage is wiped off and B bedmes the 
first mostgagee. Generally C is deemed to step into A’s shoes and 
to be subrogated to his rights. In India, according to their lord- 
ships ef the Privy Council, in the interests of justice, equity and 
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good conscience, the question to ask is, what was the intention of 
the party paying off the first charge? In the absence of any 
evidence, to the contrary, the presumption is that he intended 
to keep it alive for his own benefit. For the ordinary rule is that 
a man having a right to act in either of two ways, shall be assumed 
to have acted according to his interests and evidently it would be 
to the interest of a third party paying off a first charge to keep 
the charge alive as against all subsequent incumbrances. Gokul 
Dav. Puran Mal, 1. L. R, to Cal., 1035, P. C. 


If the several incumbrancers are in all respects equal, this 
maxim will determine the relative rights of the incumbrancers. If, 
however, any party entitled to this equity is guilty of fraud, misre- 
presentation or gross neglect and thereby induces another to ad- 
vance money on the security of the mortgaged property, it is but 
just that the latter should have priority over that prior mortgagee 
who hasemisled him into the contract. 


. Section 78 of the Transfer of Property Act lays down the law 
in this respect. 


Section ror of the same Act lays down the law as to merger of 
securities,a phase of which has been illus- 
trated in the Privy Council case of Gokul Das 
v. Puranmal I. L. R, 10 Cal, 1035. The rule as tg. merger 
of securities is that if two securities are vested in the same person, 
the inferior security merges into one of a higher nature. “ A¢ daw,” 


MERGER. 


says Lewin, “merger is the necessary consequence of the union 
of two estates in the same person in the same right, but zw equity, 
two estates without any intervening interest may meet in the same 
person in the same right without merger, and on the other hand, 
though the estates are separated by an intervening estate, merger 
may take effect. The principle by which the court is guided is the 
intention; and in the absence of express intention, either in the 
instrument Sr by parol, the court looks to the benefitof the per- 
son in whom the two estates became vested.” Lewin, Trusts (oth 
Ed p. 819. i 


“In its earlier part the section states the doctrine of merger, 
TRANSFER OF PROPERTY which is the *r#/e of law, namely, that the 
aor 8. 101. lesser right is lost in the higher ; in the*latter 

. part, jt states the rude of efuity, namely, that the right may be* 


e 
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saved by an intention, expressed or implied, to the contrary. In 
other words, the earlier half of the section enacts the rule, while the 
latter clause states the exceptions. The presumption is then in 
favour of merger, and the contrary would have to be established as 
indicated in the section,” Gour, Law of Transfer, sec. 1616. 

The principle embodied in this maxim governs, as we have seen, 
the doctrines concerning priorities. It is also at the foundation 
of the important doctrines of notice, and the rights of purchasers 
in good faith and for a valuable consideration. 

A person is said to have notice of a fact (i) when he actualy 
knows that fact ; or (#2) when but fos wilful 

abstention from enquiry or search which 
he ought to have made, or gross negligence, he would have 
known it; or (ří) when information of the fact is given 
to, or obtained by, his agent under the circumstances mentioned in 
the Indian Contract Act, 1872, section 229. (See also Transfer of 
Property Act, section 3, and Indian Trusts Act, section 3.) Section 
229 of the Indian Contract Act lays down that any notice given to, 
or information obtained by, the agent, provided it be given or 
obtained in the course of the business transacted by him for the 
principal, shall as between the principal and third parties have the 


same legal consequence as if it had been given to, or obtained by, 
the principal. 


Novice. 


Notice¢s either actual (or express), or constructive (or implied). 
Nortios acruan or oox- Actual notice to be binding must be that 
STEUQTIVE: given during the course of the same trans- 
action bya person who is interested in the property, for it is a 
settled rule that a person is not bound to attend to vague rumours or 
tostatements by mere strangers. Burnhart v, Greenshields, 9 Moa œ 
P.C., 18. Itis of two classes: (a) That required to be attended by 
some prescribed formality as writing and delivery ina particular 
way at or before a particular time to a particular person ; (4) that 
in°which no particular formality is to be observed, but.an actual 
notice, as a matter of fact, has to be given. The question ef this 


° actual notice is one of fact and has in each case to be determined | 


by evidence. Constructive notice, on the other hand, has been 
defined as knowledge which the court imputes to a person, upon a 
presumption so strong that it "cannot be allowed to be rebutted, 
that the knowledge must have been communicated,” Hewi v. 
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Loosemore, 9 Hare, 449, 455. Constructive notice may be presumed 
from (a) wilful abstention from enquiry ; (4) gross negligence ; (c) 
information given to or obtained by an agent in the cotrse 
of the principal’s business. Thus a lessee is said to have 
constructive notice of the lessor's title, and notice of appro- 
priation of the rents and profits of property is notice of the 
ownership of property. Upon this principle, notice that the title- 
deeds of any property are in another man’s possession may be 
held to be notice of any, claim which he has upon the estate, 
especially if the person to be affected by the notice appears to 
have wilfully avoided enquiry as to for what purpose they were 
deposited, or the conveyance to him was to secure an antecedent 
debt. Agra Bank v. Barry, L. R, 7 H. L, 157. But if mere want 
of caution, as distinguished from fraudulent and wilful blind- 
ness, is allthat can be imputed to the person to be affected by 
the notice, the doctrine of constructive notice will not apply, 
Jones y. Smith, 1 Hare, 55. The court will not apply the doctrine 
also in cases where the party seeking the benefit of it has been 
° guilty of secrecy in the transaction sufficient to affect prejudicially 
a person to be affected by the notice. Kettlewelly. Watson, 21 Ch. D., 
706. 


Of the illustrations appended to section 3 of the Specific Relief 
Act, illustration (g) is a case of actual notice and illustration (4) 
one of constructive notice. e. e 


Section 91 of the Indian Trusts Act and section 27 (6) of 
the Specific Relief Act are based upon this doctrine of notice. 

In India possession by, or registration of, the title of a pur- 
chaser or mortgagee prior in point of time is 
notice of that title to subsequent purchasers 
and mortgagees. Dhondo v. Raoji, 1. L. R., 20 Bom., 290. And the 
Allahabad High Court has held that the registration of a deed 
of puisne incumbrance is notice to the prior mortgagee. Janġi v. : 


æ e REGISTRATION. 


Kishen, t- L..R., 16 All, 478, F. B. . 

Closely allied with it and as a corollary from the doctrine of 
° Puromafers YOR notice follows that which governs the case of 
TA ATOE: Ta bona fide purchasers for value. The *defendant 
often sets up the defence that he Mas purchased for valuable con- 
sideration without notice of the plaintiffs adverse title, “By 

Š e e s e e 

e : i A á 


. 
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purchaser for valuable consideration without notice” is meant 
a person who has paid or given money or money’s worth for pro- 
perty, or some interest in property, without knowledge or the 
reasonable means of knowledge, of some claim against the 
property, or the interest therein purchased, already subsisting 
at the time when the consideration was paid: and the occasion 
for the defence arose upon the person entitled to the prior un- 
disclosed claim taking some proceeding in the Court of Chancery 
impeaching or tending to impeach thé title of the purchaser.” 
Hayne’s Leading Cases, 2nd edn., 388. 


e 
In the application of this doctrine a distinction has been made 


between holders of legal estates and of equitable estates. The 
legal estate remaining outstanding and the parties before the 
court setting up conflicting equitable interests in the property, 
the maxim Qui prior est tempore, potior est jure will apply and the 
defence of a purchaser for valuable consideration without notice 
will not avail against a prior equitable incumbrancer. Lallubhai v 
Bai Amrit, I. L. R, 2 Bom., 299; Ford v. White, 16 Beav., 120 
But when there are circumstances which give rise to a mere 


* equity as distinguished from an eguitable estate; —as for example, 


an equity to set aside a deed for fraud or to correct a mistake— 
and the defence is based on the doctrine of purchase for value 
gvithout notige, the court will not interfere against the defendant. 
Sturge v. Stave,2 My. & K., 195. Ifa person who has notice 
sells to a ona fide purchaser for valuable consideration but with- 
out notice, the latter may have his title protected, Harrison v. Forth, 
Prec, Ch, 51. Courts in India are unanimous in holding that 
constructive notice through registration of a document will not avail 
one who purchases for consideration but with notice of a prior ° 
title under an unregistered document where registration is op- 


tional, Hathising v. Kuvarji, I. L. R, 10 Bom, 108; Addool v, 


Raghu, I. L. R., 13 Cal, 70; Ram Autar v. Dhanauri, I. L. R. 
8 All, 540; Brishnamma v. Suramma, I. L. R. 16 Mad., "148. 

A man purchasing from a denamtdar in good faith for good 
consideration has equity on his side for being a dona fiie pur- 
chaser for Value, Sections 38 to 41 of the Transfer of Property Act 
are based, upon this doctrine. * Again, a Hindu widow alleging 
legal necessity under the Hindu Law sells property which she 
cannot otherwise transfer and the véndee purchases for *vajue 
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after making due inquiries as to the real existence of the alleged 
necessity. Equity will support such a vendee. 


The principles laid down in sections 27 (6) and 31 of the Specific 
Seramo Reuzy Relief Act have reference to this doctrine, The 
Aor s8. 27 & 81. intention of the said clause (5) of the Specific 
Relief Act is “to adopt the equitable doctrine of notice in suits for 
specific performance to protect dona fide purchasers fer value and 
to treat at the same time purchasers with notice as persons pur- 
chasing subject to the vendor’s pre-existing contractual obligation, 
@r with notice of a trust in favour of the party entitled to specific 
performance, per M. Atyar, J, in Kanvan v. Krishnan, I. L. R., 
13 Mad., 324, 329. 


UX.--WHERE EQUITIES ARE EQUAL THE LAW PREVAILS. 


This and the last maxim are counterparts of each other and 
taken together they form the basis upon which all the doctrines 
noticed in the last maxim, in their entire scope, rest. Its separate 
application in India is poor and limited, since, there being no 
separate equity and law courts here, a conflict between equity and 


law cannot arise. The meaning of the maxim is that if two persons ° 


have equal equitable claims upon or interest in the same subject- 
matter, or if each is equally entitled to the protection and aid ofa 
court of equity with respect to rights and equitable jaterests, and 
one of them in addition -to his equity also obtains the legal estate in 
the subject-matter, then he who thus has the legal estate will prevail. 
Pomeroy, z Eg. Jur., section 417. Where, therefore, a question of 
priority arises betwetn two claimants, each of whom has an equally 


_ just claim, then, one of them who has the legal estate.will be preferred 


to the other, even though the title of such other arose before that of 
the claimarit having the legal estate. Cave v. Cave, 15 Ch. D., 639. 


Where the conflicting interests of two or more parties are supported , 


by equally strong equitable pleas which are asserted by the parties 
concerned with equal promptitude, equity being ufable to prefer 
one to the other will leave law to take its course. For instance,Ay, 
a trust&e for two funds X and Y, had misappropriated some money 
from the fund X and in a suit brought in respect thereto procured 
a power from his co-trustee in respect of Y and drew money from 
it and paid in the deficiency in respect of X into court. Îe was held 
e e = e 
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that payment into court for the fund X was a transfer for valuable 
consideration without notice and, in the absence of means of tracing, 
the cestui que trust under the fund Y could not follow the money 
and was without any remedy at equity. Thorndike v. ‘Hunt, 
3 De G., S and J., 563. That i is to say, as between two innocent 
persons one in possession cannot be disturbed and that a loss by the 
wrong of a third person must lie where it falls. 


The English doctrine of tacking is also an illustration of this 
maxim, The principle of tacking is the;out, 
come of the preference shown by “coyrts of 
equity to legal over equitable estates. The doctrine is that where 
there is a legal title and equity in one man, he shall not be hurt 
by reason of a mere prior equity in another. Under this principle 
a subsequent incumbrancer by paying off a prior incumbrancer, 
whether with or without notice of an intermediate incumbrancer, 


-  ‘PAOKING. 


acquires priority in respect of his ortg?na/ security. He can tack 
on his subsequent advances to his original advance,, in spite of 
the existence of another independent incumbrancer between the 
date of his original transaction and that on which he makes the 
further advance. : 

` But this is now forbidden in India by section 80 of the Transfer 


f Pi ity Act. Taki Indi ld 
T. P, A. Bs, 79, 80. OL ETOPETLY: C aking in India would be 


a ee `- governed by sections 79 and 80 of the Act. 


` We have already noticed the doctrine of consolidation, Maxim 
MAORING. AND CONSO- Iv ‘ante. Jacking is the union of several, 

LIDATION, * debts upon one estate. Consolidation is the 
union of several debts respectively charged upon several estates, 
“Ths on the principle enunciated in section 80, a third mortgagee 
redeeming the first cannot acquire priority over the ‘second 
mortgagee as regards Ads own mortgage, and so (under section 
61) the second mortgagee, by making subsequent advances to his 
mortgagor, cannot consolidate the two mortgages so as te ‘obtain 
priority over the first mortgagee. As the third mortgagee cannot 


tack; so the second mortgagee cannot consolidate.” Gour, Transfer, 
nets ; f 


section 96. 

Ít has been suggested that the principles of tacking and consoli- 
dation in England were . adopted Upon the ground that a mortga- 
gor who came to a Coyrt of Equity ‘to gbtain relief by redemption 
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of a mortgage should discharge all the debts due to the mortgagee 
and secured to him by mortgages on that or on other property of 
the mortgagor. Tajjo Bibi v. Bhagwan, I. L. R, 16 All, 295, 
299. Section 61 ofthe Transfer of Property Act empowers a 
mortgagor owning two or more properties Who has separately 
mortgaged them, to redeem, in the absence ofa contract to the 
contrary, one of them without redeeming the others, But that 
very section implies that ifthe different mortgages are in favour of 
one and the same person, not in respect of different properties, 
buf over the same property, ‘the mortgagor cannot seek to redeem 
any one mortgage without redeeming the additional mortgages also, 
Dorasamiv. Venkata, I. L. R., 25 Mad., 108, 115. 





X.—EQUITY FOLLOWS THE LAW. 

Equitas sequitur legem—In modern times the application of 
this maxim has become very narrow. This maxim means little 
more than that failing particular reasons for deviating from the rules, 
by which the common law is guided, equity adopts and applies 
duch rules, Ency. Laws of Eng., vol. 9, p. 118. Equity will in fact 
not relieve against defects of substantive law, but only against 
unconscionable acts of individuals. Equity cannot lay claim to 
be founded on natural justice any more than common law and 
if the latter fails occasionally to do complete justice, this is owing 
to the mode in which it is administered. Equity, therefose, is the 
complement of statutory and legal remedial justice, that residuum 
of natural justice which is capable of being judicially enforced. 
Shearwood, Inż. to Eg., p. 1. There is no such thing in Anglo-Saxon 
jurisprudence as justice without law. It is justice according to 
the forms of law, which a court of equity administers, In rfo 
case does equity even assume to violate a rule of law or to permit 
or countenance it by alitigant. Equity came not to destroy ‘but 
to fulfil law. Maitland, Egutty, p. 17. 

Equity sollows the law by— ° 

(4) conforming to the general rules and policy of law. 
It may, however, disregard any particular form 
prescribed by law. Thus equity follows the law 
regarding all canons of, descent, eg., the ralè of pri- 


mogeniture, and this it ‘does in spite of ‘the fact that 
ZIL J9, 
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the observance of this rule perpetuates a hardship 
towards younger members of a family ; 
(2) applying the analogy of law to equitable estates, interests 
and rights. Thus in respect of trusts any lim#tations 
are constriied in the same manner as similar limi- 
tations in respect of legal estates and interests ; 
(3) net creating rights unrecognized at law when not justi- 
fied by equitable considerations ; 
(The creditor of a minor A, for,instance, paying A’s father’s 
debfs ori à mortgage, has no legal or contmc- 
tual’ rights, but has equitable ene as he 
steps into the shoes of A’s' father's creditor.) 
(4) following legal rules of evidence ; 

(One departuré from this is embodied in section 92 of the 
Indian Evidence Act. In order to determine 
the intention of parties in respect of a docu- 
ment or the relation of existing facts, the court of equity. admits 
evidence dekors the document.: But ‘this does not mean that 
direct parol evidence of intention can be admitted. The Court 
considers the document itself with only such extrinsic evidence 
of circumstances as might be required to show the relation of the 
written language to existing facts. Balkishen v. Legge, I.-L. R., 
22 All., 149, P. C.) 

(sJeadopting the same rule of interpretation and construc 
tion in respect of deeds that a court of law adopts 


SUBROGATION. 


L Ev. A., B. 92. 


At one time a loose construction purporting to give effect to 
EQUITABLE INTER- what was believed to bẹ the spirit, as against 
` PRETATION. the latter, was spoken of as eguitable interpre- 
tation. But the rule is now well settled that both courts of Iiv? 
and of equity endeavour to ascertain and enforce the intention so 
far as the same can be reasonably gathered from the language 
employed in an instrument. And the same rule applies to statutes. 
Cf. Income, Tax Commissioners v. Pentsel, [1891] A.'C., $32. 





XI.—EQUITY WILL NOT SUFFER A WRONG TO BE WITHOUT A 
REMEDY, f 

This prirfciple, Ubi jus thé remedium—wherever a legal right 
has betn infringed, a remedy will be given—lies at the root of the 
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equitable jurisdiction of courts, for the reason for the origin of equity 
courts was the fact that rights as a matter of fact existed which 
being infringed there was no provision for giving relief at Common 
Law. ‘The principle of this maxim finds its development in the 
whole body of doctrines and rules which define and regulate the 
equitable jurisdiction of a court. At Common Law, if the words of 
a writ did not exactly apply to a cause of action, there was no 
remedy for the plaintiff. But in the language of this maxim, 
a court of equity will not,allow a wrong to go without a remedy 
by* reason of a mere technical defect. Whenever then was a cause 
of action which could not be exactly covered by a writ at Com- 
mon Law, relief could be had at equity. But even then damages 
were the only remedy granted. 


Damages, however, could not compensate every breach of con- 
tract. Relief, therefore, began to be given by way of specific 
enforcement of certain contracts. - Then, again, one of the oldest 
forms of remedial jurisdiction of equity courts is by way of grant- 
ing injunctions. No form of preventive relief was known to the 
Common Law, although obliging persons to abstain from certain 
acts was always necessary in the interests of society. Equity 
claimed the jurisdiction and restrained persons from doing acts 
which were calculated to do great harm to suitors. But it ought 
to be remembered that the application of this maxim is s governed 
by certain limitations. They are as follows :— 


(a) that a right has been infringed ; 


(6) that the court of law affords either no remedy or only an 

incomplete remedy ; ° 
æ (¢) that the right the invasion of which moves the jurisdiction 
of equity must be one which falls within the scope of juridical 
action, event, rights and duties. The right must, that is to saf, be 
one not outside the purview of the Municipal Law. Equity like 
law. does not attempt to deal with rights and obligations arising 
out of,purely moral relations which properly belong to the exclusive 
jurisdiction of a court of conscience. This principle that a right 
recognize at law will be enforced by law is embodied in section 9 
- CWIL PROOEDURE of the Code of Civil Procedure «hich lays 
Conk, B. 9. down that all fights of a Civil nature will be 
recognized by a Civil Court, except where the cognizànce is 
SB eet ioe > . 


68 MAXIMS OF EQUITY 
barred by any special enactment. Even there, where such cognizance 
is barred, a Civil Court as a Court of Equity will assume jurisdiction 
where the special jurisdiction interferes with private rights not 
within its cognizanee, or where the proceedings before it are vitiated 
by fraud. It is according to this principle that a Civil Court sets 
aside a partition made in the United Provinces by a Revenue 
Court, or “questions the authority of a Municipal Board (acting 
under section 152 of the N.-W. P. and Oudh Municipalities’ Act, 
wherein the jurisdiction of the Board is exclusive) to serve a 
person with a notice ordering him to demolisha wall where fhat 
person claims proprietary right over the land on which *the wall 
stands. Mahtimaranjan v. Municipal Board of Benares, 1 A. L. J. 
R., 377. The question whether a right is one ofa civil nature also 
arose in two very recent cases both of which were of a novel nature. 
See Chunnu Dut v. Babu Nandun,7 A. L. J. R, 529 (the Benares 
Ramlila case), and Raja Shah v. Husain Shah, 7 A. L. J. Rọ, 830 
(the Jhansi flag hoisting case). s 

(d) That the right is one which has not been destroyed or lost 
by the conduct of the party, that is to say, the plaintiff, for instance, 
is not guilty of laches and the claim is legal, equitable and 
meritorious. 


The jurisdiction of equity to set aside decrees, orders, or transfers 
of propesty and to give relief by cancellation of instruments 
is also based upon this principle. Wherever, therefore, there is a 
right of which the Municipal Law takes cognizance and it is in- 
fringed and there is no legal remedy for it, it is the business of a 
Court of Equity to devise some remedy afd the court is not to be 
feterred because there is no precedent to guide it, for it is one „£ 
the rules of the court that equity must assume jurisdiction when 
a wrong exists but there is no adequate remedy for ft at law. 





* XII. EQUITY DELIGHTS TO DO JUSTICE AND NOT BY HALVES. 
This is a maxim of procedure rather than of law. The aim of 
equity is to have all interested parties in court and tp render ea 
complete decree adjusting all rights and protecting the parties 
against future litigation, one gf its ends being to prevent multiplicity 
of suits. So injunctions are granted to prevent suits where suits 
e have previously been, brought againgt the offender. e + 


` 
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O. I, r. t of the Code of Civil Procedure lays down who may 
be joined as plaintiffs in a suit, and O. I, r. 3 
gives the law as to who may be joined as 
defendants ; and O. I. r. 9 lays down the equitable rule that no suit 
shall be defeated by reason of the misjoinder or non-joinder of 
parties and that the court may in every suit deal with the matter 
in controversy so far as regards the rights and interests of the 
parties actually before it. 

The law laid down’ in the Code of Civil Procedure in O. II., 
r. I, requires that every suit shall, as far as 
practicable, be framed so as to afford ground 
for final decision upon the subjects in dispute and to prevent fur- 
ther litigation concerning them. And rule 2 requires that every 
suit shall include the whole of the claim which the plaintiff is en- 
titled to make in respect of the cause of action. These are all 
illustrations of this maxim which aims at preventing multiplicity of 
suits, trying at the same time to give a complete decree in each 
case. 


C. P.C., O. I, rr. 1,8,9. 


C. P. &., O. IL rr. 1,2. 


All the High Courts in India are now unanimous in holding that 

by “property ” in the Transfer of Property Act is not only meant? 

_corporeal property but incorporeal rights, liabilities, and interests 
also. So this maxim underlies the rule in O. xxxiv, r. 1, of the 
Code of Civil Procedure (which has taken the placeof section 85 
of the Transfer of Property Act), which requires that to a suit re- 
lating to a mortgage the plaintiff should implead as parties all 
those persons who have an interest either in the mortgage security 
or in the right of" redemption, so that all questions relating to the 
mortgage may be disposed of once for all in the presence of all 
parties who may be interested therein. 





XIIL—EQUITY ACTS IN PERSONAN. à 


Owing to the strong opposition made by the courts of Common * 
Law, the Court of Chancery in the beginning ‘always tried to 
. avoid direct collision with the law and the judgment of law- -courts, 
A decree of Chancery, therefore, spoke in terms of personal com- 
mand to the defendant and had that commandecarried into effect 
by enforcing personal acts on the part of the defendant. The 

decrees, therefore, operated iu personam ypoh thè defendant and 2 


40 MAXIMS OF EQUITY 


not i# rem. A Court of Equity declaring a person to possess an 
equitable estate in certain property could not of its own powe r 
vest that person also with the legal estate in that property, 

although it considered that person entitled to such estate A 
Chancery decree could not itself give a legal title to property. 

It declared that the plaintiff was, for instance, the equitable owner 

of certain land and then ordered the defendant who held the-legal 
title to convey the land to the plaintiff. If the defendant failed 
to do so, his obedience was compelled by fine and imprisonment. 
The real meaning of the maxim is that equity acts upon the 
conscience of a party, imposing upon him a personal obligation 
of treating his property in a manner very different from that which 
accompanies and is permitted by his mere legal title. Where, for 
instance, A holds the legal estate by virtue of any law, but that 

estate itself arises by violation of any settled doctrine of equity, so 
that Ž is entitled to an equitable estate in the property, equity 
grants relief to B not by disregarding | or setting a: aside 4’ ’sdegal 
estate, but by recognizing that such an estate vests in A and 
thereafter working on A’s conscience and imposing upon him the 
duty of holding the property for B’s benefit. That is to say, A is 
irl equity regarded as trustee for B. Then again suppose A by 
wrongful representations made to a testator procures for himself 
a devise of property which ought to belong to 2.- The will making 
-fhe devise Nias no formal-defect, equity cannot override the statute 
of wills. It, therefore, regards the title to the property as vested in 
A; but beneficially as trustee for’ 2, or may impose upon A’s 
conscience the further obligation of conveying the full estate 
in the property to`. “The Court of Equity,” said LORD-WESTBURY, 
s has, froma very eärly period, decided that even an Act ‘of 
Parliament shall not be used as`an ‘instrument of fraud ; and ‘if-in 
the machinery of perpetrating a-fraud an Act of Parliament inter- 
evenes, the Court of Equity, it is ‘true, does not . set-aside the Act of 
Parlfament, but it fastens.on the individual who getsa title under 
that Act and imposes upon him a personal obligation, because. he 
applies the Act as an instrument for accomplishing a fraud. In 
this way the Court of Equity has dealt with the statute of wills 

: and the statute of frauds.” McCormick v. 

ea a Grogan, L. R, 4 H.L., 82,97. The same rule 
of equity, “underlies the sections i in Chapter 1x of the Indian Trusts 
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Act and persons holding or using property as- their own are made 
ee ` trustees for others. So a benamidar of a 
property is made to hold any sale pro- 
ceedg of the property if he sells the property as a trustee for 
the real owner, And similar-other cases may be multiplied from 
other Indian statutes. Section 55 of the Specific Relief Act 
illustrates one phase of this jurisdiction. i 
It is, therefore; that it has'béen said that “the Courts of Equity 
in England are and always have been Courts of ‘consciénce oper- 
ating in personam and not in rem; and in the exercise of this 
persqnal jurisdiction they have always been accustomed to compel 
the performance of contracts and trusts as to subjects which were 
neither locally or ratione domicilii within their jurisdiction,” 
Ewing v. Orr Ewing, L. R., 9 App. Ca., 40. In relation to the subject 
of litigation in Chancery it is immaterial where the tangible subject 
may be, which will be indirectly affected by compelling a party todo 
that, which is ordered ; for, wherever a Court of Chancery can lay 
hold of the man, it can, by process of contempt and sequestration 
compel him to do and perform the orders of the court. The court 
has, however, no jurisdiction and will not entertain an action 


8. R. A., BRO. 55. 


where the ###/e to the property is directly in question, for that ° 


must ordinarily be decided by ler loci ret sttz,—the law of the 
country in which the property is situate. See Penn v. Baltimore, 
1 Wh. & T., 755; S.C, 1 Ves, 444. In the cas®* of Hindu 
and Mohammedan laws, however, which are personal laws, the 
local situation of the property cannot make any difference. 

The High Courts in India possess all the powers of an equity 
court in England. They can in the same way enforce their 
decrees in personam, even if the property in respect of which relief 
is sought is outside their original jurisdiction : Holkar v.. Duda- 
bhai, ILL? R, 14 Bom., 353. The firm of A is in Calcutta and 
that of B is in Allahabad, B being an agent of 4. A brings a suif 
against,Z at Calcutta and B also does so against Æ at Allahabad, 
A may apply to the High Court at Calcutta and get an injunction 


„to stay proceedings in the suit by B. . 


That personal obedience of the defendant is the key-stone of 
C. P. O seorton 16, equity jurisprudence is also ikustrated by the 
ORDER 21, RULE 8. law as laid down in section 16 and in Order 
23, ryle 32, of the Code of Civil Procedure, 
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It ought, however, to be remembered that there is one view in 
which equity jurisdiction as it now stands has 
to deal with decrees #2 rem also. The fund- 
amental theory of the remedial action of equity, is that it deals 
with specific or identified land, chattels and specific funds, whether 
consisting “of securities or of money, and, in so far as it seeks to 
determine, declare and maintain the estates, interests and rights 
of the litigant parties in and to such identified lands, chattels or 
funds, it maintains a decree in rem. 


IN REM, 
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The Honourable Mr. Justice Chamier returned from England 
and took over charge from Mr. Justice Rywes on the afternoon of 
the 28th February, 1914. Mr. A. E. Ryves has reverted as Govern- 
ment Advocate of the Court and while welcoming him back, we 
deem itour duty to record that he has won golden opinions all 
around by the courtesy, patience and industry with ‘which he dis- 
charged the onerous duties of the office of a Judge of the High 
Court, ” 


° LOGICAL ANALYSIS OF ‘SUBSCRIBED SIGNATURES. 
s (By Dr. B. F. Davenport.) 
Every signature, which is subscribed, must be either of the true 
name, or not of the true name of the writer. 


If the signature is of the true name of the writer it must have 
been written either with, or not with the intent to thereby identify 


the writer. 

If the signatufe is of the true name, but is not written with 
the irftent that it shall identify the writer, it will have no con- 
scious or voluntary variation from the usual and customary man- 

* ner or style of signature, automatically natural to the writer under 
the conditions under which the signature is written. To make it 
otherwise would be but to surely defeat the very intent of the 


signer. 

If the signature is that of the true name, but is not written 
with the intent that it shall identify the writer, it may be written 
in one of the three following ways: Firstly, if there be, simply an. 
absence of any active intent that it shall identify the writer, the 
sjonature will be automatically written in the usual and customary 
style natural under the circumstances under which the writing is 
made, Secondly, if there be but a moderately active intent that 
the signature shall not identify the writer, he will seek to modify 
his conscious habits, which he recognizes as affecting the general 
œ% pictorial appearances of his signature, in as far as he can corftrol 

them, and deems it necessary to accomplish his object. Thirdly, 

if there is £ strong, positive intent that the written signature shall 
not identify the writer, he will, to the best of his ability and 
understanding, not only endeavour to write the signature so dis- 
similar to that of his own usual and accustomary automatic hand, 
that,it shall not only be not taken to be his signature, but will 
m its marked similarity to the usual style of signature of 


fro Å ; l 
a be taken to have been written by that 


* another, particular person, 
person. l 

If the signature is however not that of the true hame of the 

writer, it must have been written either without, or with the intent 

i XII I0 J . 
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to appear to identify itself with some other particular person than 
the writer. 

If the signature is not that of the true name of the writer, and 
has not been written with the intent to be made to appear to be the 
true signature of some other particular person, the writer will 
usually deem it to be quite unnecessary to attempt to conceal his 
own conscious automatic habits, as he must do when he seeks to 
disguise his own true name signature, He very naturally deems 
the altered name will be of itself, a siffficiently good disguise for 
his self-concealment. 

If the signature is not that of the true name of the writér, and 
has been written with the intent that it shall appear to be the true 
name signature of some other particular person, then there are 
involved in this endeavour all the cumulative difficulties, not only 
of the concealment of all of the conscious and unconscious auto- 
matic habits of the true writer, but of the assumption of those of 
the same classes of habits which exist in the genuine signafure of 
the person simulated. This is a task well-nigh never quite wholly | 
possible of successful accomplishment when subjected to the care- 
ful analytical examination of an experienced expert, who has been 
provided with the proper amount of standard writings whereby to 
determine the various writing habits of the purported signer. 

A competent expert learns through experience to know what 
* variations of any writer's conscious voluntary, or automatic uncon- 
scious habits he may reasonably expect to meet with under any one 
of the above mentioned possible varying conditions of signature 
writing. What are the habits exhibited by, any writer may be 
learned only through a careful analytical examination of a number 
of authentic genuine samples, sufficiently large and varied tœ? 
furnish examples of them all, and to establish the fact that they 
are truly habits, as distinct from merely accidental occurrences, 
Any writing consciously made for the purpose of comparison is of 
but inferior yalue, except to refute some claim of the writer. The 
, only standards of full value are such as were not made at åll for 
that special purpose, but were made under as similar conditions as » 
possible gs to time, manner and purpose as is presumed to have 
been that of the questioned writing. 

As the proper and legitimate purpose of a signature subscribed 
to a document is to,aythenticate it, and to identify the writer, it 
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is “not to be expected that any one other than a person signing ‘his 
owti true name will wilfully venture to materially alter the usual 
and accustomary general pictorial appearance of that signature, 
for that one alone would be competent to "successfully establish 
the fact that the signature was indeed genuine. For any one else 
to thus wilfully raise the doubt would be but to surely defeat the 
very purpose of making the signature. 

A well grounded valid opinion of the genuineness of any 
qyestioned signature may be. based upon. the following axioms, 
Every gne who has practised writing long enough to do so auto- 
matically, having the mind intent upon the subject matter, and not 
at all upon the writing itself, has inevitably acquired certain 
writing habits, Many of these will be common to other writers. 
A few will be uncommon, and perchance some special habit may 
ever be peculiar to the individual alone. Many of the habits being 
voluntary and conscious ones, are subject to more or less immediate 
control of the will. There will however be many other habits, 
which do not materially affect the general pictorial appearance of 
the writing, and are quite involuntary and unconscious, They 
cannot, therefore, be modified immediately at will. They can be 
changed only gradually, through the formation of new habits which 
displace the. former ones. 

No two samples of genuine free-hand writing are ewer exactly « 
fac-simile of each other in all respects. They may appear as much 
alike on casual inspection, as any two peas grown in the same pod, 
but like the peas, they can always be differentiated from each 
other on careful examination. The relative value of points of 
<Similarity or dissimilarity differ very greatly. All writing in order 
Ti be readable, must conform in many respects to the commonly 
accepted corrventional type. 

If in a questioned writing there is a persistent re-appearance of , 
very many of the habits of the standards, especially if they areeof 
the involuntary automatic variety, which do not materially affect 
the general pictorial appearance, or is a singular habit of this ° 
‘standard, jf such there be, and if also these are supplemented by a 
like persistent absence of other habits, very common to writers in 
general, or which are incongruous with those of the standards then 
the cumulative evidence of such a series of coincidences will fully 
warrant the opinion that they, taken together’ cannot *be due to 

° : 
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any accidental chance, but, beyond any reasonable doubt,, must be 
due only to. the one cause of, haying had the same origin, that is, of 
having been written by one and the same hand.—-C/icago Legal News, 
R EES . 

_ THE LorRD CHIEF JUSTICE, who attended the annual dinner 
of the Birmingham Law Students’ Society (of which he is Presi- 
dent) on Decémber 5, delivered an address on the art of cross- 
examination, He said there was a time when he spent part of 
his days in cross-examining witnesses. e Those days had passed, 

drid his present occupation consisted toa large extent of saying 
to himself, certainly nine times out of ten, when he was tempted 

to interrupt, “Keep quiet.” They must remember that the witness 
who went into the box to tella plain and unvarnished story with- 
out the desire or intention of s screening anything from the light 
of day would defy the greatest cross-examiner that ever lived. 

The reason why witnesses so often involved themselves in diffi- 
culties was thatit very frequently happened that a witness who 
was perfectly honest, who had not the remotest intention of telling 
an untruth, went into the witness-box with the firm desire to assist” 
the side that had called him`i in, to be perfectly loyal, and not to 
give away anything that might injure that side. And people did 
that with the utmost probity and honesty of character, but they 
„fled to realize that in that way they might be helping to delude 
* the ‘Court. — London Law Journal. 





A’ JURY was rebuked in Judge Gibbon’s court this week. Ina 
case brought’ by Theresa Carroll against Alphonse Lichtemaner 
for $10,000, damages for injuries sustained when she fell through a 
surface opening, necessitating`the amputation of a toe, the jury sénge 
the following note to Judge Gibbons : 

“ Please give us advice as to what the defendant’s financial stand- 
ing is?” 

* Judge Gibbons sent the following reply to the Jury:, 

«I do not know anything about the man‘ nor what his address 


“Gs. It is a matter of no conséquénce whether he is as rich as 


Rockefeller or as poor as ‘a Church-mouse—every person ® entitled’ 
to the saint square dealin a court of justice. "Chicago: Legal News. 





 Jupitia REDRESS FOR INDIAN CLAIMANTS.—Of the three 
chief desires of Indsans of the United,States, voiced by tham. in the 
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Dënver platform of the Society of American Iridians, the one that 
can most readily be granted and that calls for least radical change 
in present conditions is that giving the tribes and bands a standing 
in' the*court ‘of claims. The long pending and important con- 
troversies of the nation’s wards with the nation itself could better 
be eritrusted to a judicial body with its established machinery for 
taking and weighing evidence and getting at the equities of a case, 
than to Congress and such special remedial legislation as it may be 
constrained to grant after much delay. With due provision made 
for guarding the rights of the untutored but justice-seeking claim- 
ants amd fer seeing to it that’such favourable verdicts as they won 
should’ not merely enrich their legal counsellors, a law giving this 
status in the court-of claims might well be passed, For, once this 
cause of bitterness and sense of injustice is removed and the Indian 
has access to a tribunal of experts with leisure to-examine his 
grounds’ of complaint, his accumulation of evidence, and his ad- 
vocatgs’ pleas, he will doubtless become more amenable to the other 
governmental agencies, chiefly administrative, that are enlisted to 


: prepare him for citizenship, to conserve his property rights, arid -to 


provide him with education to-meet the modern world. 


Lobbying claims through Congress is a crude and possibly cor- 
rup way of getting an answer to ethical and legal problems caused 
by contrast between treaty pledges and official acts. A court is 
far ‘more likely than is Congress to.give a verdict whictT openly ors 
inferentially condemns the White Man’s devious statecraft and the 
White Settler's cupidity. But such verdicts are inevitable when 
evidence is squarely, faced.— Christian Science Monttor. 





s 

JUDICIAL QUALITIES.-—We cordially agree with LoRD READ- 
ING that it'is of the utmost importance that cases brought ‘before 
the courts should never be hurried, and that patience is one of the | 
greatest, qualities necessary for a Judge, As a corollary to this we. 
would add, that talkative Judges, and Judges who are incessantly 
jnterrupting the arguments of Counsel not only unduly prolong the 
cases and add to the list of arrears and to the expenses of litigants, 
but also increase their own difficulties in arriving at a correct 
determination, The ideal Judge listens atterftively, interrupts 
moderately, and considers carefully—Law, Times Felf, £8, (1914). 
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RIGHTS OF PASSENGER ASSISTING IN RESTRAINT OF DISORDER- 
Ly FELLOW-PASSENGER.—It is clearly established that a carrier 
is held to the utmost care consistent with efficient service to protect 
a passenger from assaults by other passengers. So greateis this 
duty that if the conductor unaided is unable to control the situa- 
tion, he must call in the rest of the crew and at least such passengers 
as are willing to help quell the disturbance. While this can 
scarcely be said to be using utmost care to the well-disposed pas- 
senger summoned, the courts in the past seem never to have been 
called upon to determine his rights if assaulted by the disorderly 
fellow-passenger. However, the Supreme Court of Mississippi 
recently had this question . squarely presented. Sprinks v. New 
Orleans, M. & C. R. Co, 63 So. 190. In this case the plaintiff, a 
passenger, was requested by the conductor to hold in restraint an 
intoxicated passenger who had been wandering through the coaches 
and resisting efforts to keep him from jumping from the train. 
The court, in holding that the railroad was not liable for an assault 
committed by the unruly passenger, went on the short ground 
that the conductor had not failed in his duty of care. This seems ° 
unjustifiable. The evidence taken most favourably for the plaintiff 
since a directed verdict for the defendant was affirmed, showed 
that the conductor, knowing of the irresponsible condition of the 
assaulter, did not first summon the rest of the crew, but ordered the 
plaintiff ta assist and himself left the scene of trouble. It seems 
clear that this was not even ordinary care under the circumstances, 
While the conductors conduct would be a breach of duty to a 
passenger, the question is presented whether the railroad may 
have an affirmative defence that the plaintiff in volunteering 
forfeited his rights as a passenger. - 

To be sure an outsider who volunteers at the request of one of 
the employer's servants becomes a servant, and is denied recovery 
if injured by a fellow servant’s negligence. If the volunteer how- 
ever, as not solely a good Samaritan, but does the work partly at 
least for purpoges other than the railroad’s, he is not wholly the 
servant of the Company, but is acting for himself and so entitled, 
to his independent rights. In a case like the present, tho passen- 
ger in putting down a disturbance may be said in a way to be 
expediting - his own journey. But more clearly than this his 
purpose was to secure peace not for the sake of the railroad, but 
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in concert with it for the benefit of the public. As the plaintiff 
was not a trespasser and did not become a servant, there seems 
to be no reason why the plaintiff was not still a passenger. 

But'if it is conceded that the plaintiff retaiped his status as a 
passenger, it may be urged that by approaching a riotous fellow- 
passenger he assumed the risk. But when a passenger acts upon 
orders of a train-man, he is allowed to assume risks that otherwise 
would bar recovery, and especially in a situation like the present 
where one sacrifices himself for a higher duty even a stronger 
refison appears for not applying the ordinary doctrine of assump- 
tion of Pisk, 


If it is granted then that the passenger continues in his full 
rights as such, recovery is assured unless the railroad has some 
extraordinary justification for thus summoning him into danger 
and was not further negligent. One may be compelled to assist 
a police officer, and in certain cases at sea be compelled to assist 
the captain. If the view is taken that the peculiar position of 
jhe railroad as a public service corporation confers upon its conduc- 
tor like police power in emergencies, and that the passenger is 
under duty to obey the higher duty to the State may well be said 
to supersede the railroad’s duty to the passenger. The passenger 
could not then ask for recompense for being called to do his 
duty. Even on this theory the Mississippi case seems erroneous; 
for while the railroad would be justified in calling in the plaintiff, * 
the conductor subsequently was negligent in leaving and not 
summoning the rest of the crew to aid and protect him. 

A second view may be taken that a conductor, not being as a 
rule so far from help or subject to such great perils, is not likę a 

“Sea-captain, and that a passenger by entering atrain does not 
come undera duty to assist him. It must then follow that the 
railroad, having no justification, is liable for injuries resulting 
from inviting a passenger into danger, regardless of its subsequent ° 
diligence? Doubtless the railroad is placed in the dificult position 
of liability to the other passengers if passengers are not called to, 
aid ; while if they are summoned, the railroad is liable to the 
volunteers if they are injured. If this result seems over-burden- 
some upon the carrier, an escage is presented by adopting the 
first view that a passenger is under duty to assist the conductor, 
Harvard Law Review, 
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.. HINDU LAW AS eile rae -BY THE JUDGES-IN.INDIA AND 
THE Privy. COUNCIL Vol. By C. S. Rama Krishna, B. A., 


B. L., First Grade Pleader, DA Court, Coimbatore, Madras, 
Published by the Hindu Law Office, LXX, 516, 31 pages (1913). 
When the first volume of Mr. Rama Krishna’s Hindu Law was 
published in 1911 we took occasion to review it in this Journal 
(see 8 A. L. J, p. 223). We now congratulate him upon the 
completion of his arduous task, and though between the appear- 
ance of the first and the present volume the interval -has -been 
rather long, we do not think the learned author is at all respon- 
sible. Hindu Law is a subject around which there gathers an 
enormous outgrowth of decisions and precedents almust every day, 
and an author who desires to make his work really complete can- 
not afford to brush them aside with sole object of being first in 


point of time. A casual glance through the contents of the volume 
under review will be enough to convince one of the wealth of mat- 
ter that has been compressed within the boards. of its -cover. Of 
course there is no original matter in the book, -and ‘Mr. Rama 
Krishna does not appear to have contemplated the writing of a 
discursive treatise on Hindu Law. His aim is more modest, and 
we venture to assert that he has eminently succeeded in placing 
before his appreciative brethren a book in which they will -not 
miss the cream of what is to be found in others. We will draw 
special attention to-the section dealing with dandhus in the Chapter 
on Inheritance (pp. 152-165). © Similarly the Chapter on Stridhana 
is very full, but it would have been better if the author-had tabu- 
lated the various heirs to stridhkana as he has done in the case of 
bandhus and others (pp. 138a,.140, 171, 186, and so on). -We feel 
bound, however, to reiterate our complaint in regard to this volume 
also that the author has cited the authorities en bloc on page after 
page, but has not attempted ‘to enter into a discussion of-the manye 
questions which naturally arise out of them. This: certainly, would 
be an improvement where everything else is so excellent. We have 
had occasion now and then to use the book and the references 
have been invariably found to'be correct. The gist of the cases 
cited is also accurate in every instance. The Index and the Table 
“of cases are exbaustive. The Supplement brings the Case- law on, 
Volume I upto 1913. Itis eminently a Practitioners bodék. Law 


students will npt profit much. 
The get-up of the book reflects considerable credit on the pub- 


lishers, , We wish Mr. Rama Krishna every success, 7 
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: RIGHTS OF HINDU WIDOW. 


m ; 
(AFTER RE-MARRIAGE IN THE PROPERTY OF HER FORMER 
HUSBAND AND HIS LINEAL DESCENDANTS). 


Whatever may be said by the lovers of old institutions and the 
revivalist section of social reformers, so far as the testimony of 
Hindu Law is concerned the position of Hindu woman is far from 
enviable. The fact that she has no contro] over the property of 
her own husband, the limitations as to alienations and a very low 
position assigned to her in the joint family are sufficient proofs of 
her inferior Jot. The essence of marriage is really gift by the 
father. Some call it a sacrament, but it is a sacrament for.women : 
only ; for men itis not even a social contract, There is no reci- 
procity in conjugal obligations; men can marry as many wives 
at a time or as many times as they choose. In good olgedays of . 
Vedas, Mahabharata and Ramayana she may have enjoyed equality 
of treatment but when we come to every day life of the present 
time we find that we have evolved a social order that “blinds her 
thoughts, blasts her *hopes, steals her joys, stunts her body and 

eg'amps her soul.” e 

Our social reformers saw the injustice of it and they found „that 
one of the chief causes of the inferiority of woman in the social 
organization is the prohibition to re-marry. Its evil effects were all. 
the mores aggravated by child marriages and consequent virgin . 
widowhoods. The force of habit was so great that widows them- 

e selves did choose to lose all charms of living rațher than con- * 
descend fo re-marry. Finding that reform from within would be 
of no avail until the widow marriage is legalized, ethe early 
reformers succeeded so far back at *1856 in getting the Act XV of 
1856 passed inspite of a stom of orthodox opposition. "On the 
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introduction of the Bill in the Council cry of ‘religion in danger’ 
was raised with all the vehemence at the command of the orthodox 
party. The object of the Act was to remove all legal obstacles to 
the marriage of widows ; for the very preamble of the Act says: 
“ WHEREAS it is kriown that, by the law as administered in the 
civil courts, established in the territories in possession of and 
under the Government of the East India Company Hindu widows 
with certain exceptions are held to be by reason of their having 
been once married, incapable of contracting a second valid mar- 
riage and the offspring of such widows. by any second marria8e 
are held to be illegitimate and incapable of inheriting pfoperty, 
and whereas many Hindus believe that this imputed legal incapa- 
city although it is in accordance with established custom, is not in 
accordance with the true interpretation of the precepts of their 
religion, and desire that the civil law administered by the courts 
of justice shall no longer prevent those Hindus who may be so 
minded from adopting a different custom in accordance with the 
dictates of their own consciences ; and whereas it is just to relieve 
all such Hindus from this legal incapacity of which they complain ° 
and the removal of all legal obstacles to the marriage of Hindu 
widows will tend to the promotion of good morals and to the 
public welfare ; it is enacted as follows :— 


Section 1 of the Act says: “No marriage between Hindus 
*shall beTifvalid and the issue of no such marriage shall be illegiti- 
mate, by reason of the woman having been previously married or 
betrothed to another person, who was dead at the time of such 
marriage, any custom or any interpretation of Hindu Law to the 
contrary notwithstanding.” To avoid confusion in the devolution 
of property and in order that the whole scheme of the devolution 
of property as propounded by the Hindu Law may not be upset 
the legislators thought fit to enact that the rights of widows in 
her deceased husband’s property shall cease on her re-marriage. 
The whole law on this subject is embodied in section 2 əf the Act 
which reads’thus: “All rights and interests which a widow may 
*have in her decgased husband’s property by way of maintenance . 
or by inheritance to her husband or to his lineal succ&ssors, or 
by virtue ‘of any will or testamentary disposition conferring upon 
her, without express permission ‘to re- -marry, only a limited interest 
in such property, ie no power of alienating the same, shal], upon 
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her re-marriage, cease and determine as if she had then died, and 
the next heirs of her husband, or other persons entitled to the 
property on her death, shall thereupon succeed to the same.” 


This section has been the subject of discussion and judicial 
interpretation by various High Courts and a very interesting case- 
law has centered around it. There is however a conflict of 
opinions. 

So far as the Allahabad High Court is concerned it is settled 
that the Act does not apply to a case where a re-marriage is valid 
accordjng to the custom of the caste or the community to which 
the parties belong. {Ín such a case a second marriage has not the 
result of divesting the woman who re-marries of the property of 
her first husband. This has been the uniform course of decisions 
in the Allahabad High Court. We propose to refer first to the 


various decisions of the Allahabad High Court in their chronolo- 
gical order. 


In Har Saran Dasv. Nandi and another (11 All, 330), the 

* parties belonging to the sweeper caste in which there was no 
obstacle by law or custom to the re-marriage of widows, SRAIGHT 
and BRoDHURST, JJ, eld that in such a case the widow did not 
forfeit her interest in the property left by her first husband. The 
reason for decisions given was that the object of the Act XV of 
1856 as shown in the preamble was to legalize the *Pfrriage of 
Hindu widows who could not remarry before the Act. It was 
never intended to apply to persons who could validly marry in- 
dependently of the Act according to the custom of their own caste. 


Next we come to Ranjit v.. Radha Rani and anohter (20 All., 
476), The parties in this case belonged to Xurmi caste. It was 
held by JUgTICES BLatR and AIKMAN that a Hindu widow belong- 
ing to the Kurmi časte in which the marriage was permitted was 
not deprived of her right to remain in possession of her deceased 
husbandés estate during her life-time and that the, sait brofight 
durihg her life-time by the reversioners to the estate of her husband 
* to obtain immediate possession could not succeed. (11 All. and 
All. W.N. 1887, p; 78, followed). 


e e 
The Judges in the course of tke judgment rentarked “that we 
have no reason to doubt the soundness of the previous decisions 


ofthis Court which form, es far as we knaw, a coAsistent cursus 
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curie in this Court.” They differed from the contrary view held 
by the Bombay and Calcutta High Courts. 


In Khuddo and others v. Durga Parshad and another (29 All, 
122) the parties belgnged to Kasoda caste of Gorakhpur. CHIEF 
JUSTICE STANLEY and JUSTICE RUSTOMJEE held the same view. 
Gajadhar and another v. Kausilla, (31 All, 161) is the latest case in 
point. The*parties in this case belonged to alwai caste. This 
was a Letters Patent Appeal. In this case during the life-time of 
the husband the wife obtained a decree for maintenance against her 
husband and the payment of this maintenance was by the decr&e 
made a charge on certain property of the husband which h@d been 
in the hands of certain donees from him. The husband died and 
the widow married again, being permitted by the.rules of her 
caste. The Hon'ble Dr. Sunder Lal, who appeared for the opposite 
party, contended that according to the conception of Hindu Law 
marriage was a sacrament. Its effect is to unite husband and 
wife and to transfer the latter in the gotra of the former 8o that 
the two persons become one person; when the husband dies he is, 
considered as surviving in the wife. The obligation to pay 
maintenance is a moral obligation and the wife gets maintenance 
as the wife or the widow as the ¿case may be of the person to 
whom she was married and by her marrying a second time she 
changes her status as such and the moral obligation to maintain 


eis shifte” to her second husband. Over-ruling these contentions 


MR. JUSTICE BANERJI held on the authority of a series of previous 
rulings of Allahabad High Court mentioned above that if the 
widow after re-marriage is entitled to retain the estate of her first 
husband she is a fortiori entitled to receive the maintenance fixed 
for her by the decree passed against her husband and against the”® 
transferees of his estate. CHIEF JUSTICE STANLEY, who wasa 
party to it, concurred. Maula v, Par tab, (32 All. 489) is the latest 


* authority, 


“The Judicial Commissioner of Oudh Dr, Howell has adopted 
the same view in the Select Cases No. 263 (Lachman and atother 
vy. Ganeshi). This was a case of a mother who during the life-time : 
of her son contracted a second marriage. The parties belonged 
to a tribe in which the re-marriage of widows was allowed by 
tribal custom. On the question whether the mother was excluded 
from succession to her son’s estate by her re-marriage it was held 
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that Act XV of 1856 did not apply to the case. In old Select 
Cases No. 82 a similar view was taken. 


Thus we find that so far as the United Provinces of Agra and 
Oudh’are concerned the law on this questio is settled but when 
we come to the decision of other High Courts we find a contra- 
ry view. Let us discuss and analyze them also briefly. First, 
we propose to consider Calcutta rulings, ; 


In Rasul Jahan Begum, v. Ram Saran Singh, (22 Cal., 589) MR. 
ĮustTIcE GHOsH who delivered the judgment of the Court observed 
that with regard to the question (e. g., whether a Hindu widow be- 
‘longing to a caste in which re-marriage is permissible loses her 
right in the property of her husband or his lineal successors). We 
think it would be sufficient to refer to the case of Murugaye v. 
Virmalkalt, (1 Mad., 226) in which the learned Judges expressed 
themselves as follows :—“ Now the principle on which a widow 
takes the life-interest of her deceased husband, when there is no 
male heir, is that she is surviving portion of her husband, and 
where the rule as to re-marriage is relaxed, and a second marriage 
permitted, it cannot be supposed that the law which these castes 
follow would permit of the remarried widow retaining the pro- 
perty for the continuance of fiction upon which the right to enjoy- 
ment is founded ” and that is also the view that was expressed by 
WILSON, J. in (19 Cal., 289) and we may say that we eptisely agree 
with it. In dissenting from 11 All, 330, they remarked that the 
true position of a Hindu widow inheriting the estate of her hus- 
band was not considered in that case. In Gaurd Charun Pateri v. 
Sita, Pateri (14 C. W. N., 346), JUSTICES CASPERS and Dass who 
were parties to it took a similar view. e 


Among Bombay cases we notice that in Parekh Ranchor v, 
Bai Vakhat (11 Bombay 119 at p. 130), CHIEF JUSTICE SARGEANT 


„and JUSTICE BIRDWOOD held that sec. 3 of Act XV of 18 56 was not” 


applicaBle to the case of a widow in whose caste rę-marriage was 
allowed, This case was brought to the notice of the Judges in 22, 
Bombay 321. The Judges were inclined to differ from this view 
and the case was therefore referred to the Full Bench. , The ques- 
tion referred to for the decision | of the Full Bench was ‘whether 
under section 2 of the Act a Hindu widow belonging te.a caste in 


‘which re-marriage has always been allowed forfeits upon such 
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re-marriage her interest in property of her son in favour of the next 
heirs of her son. The question turned solely on the interpretation 
to be placed upon the words “ ahy widow” used in sec. 2 of the 
Act, ¿ e. whether they referred to all Hindu widows independently 
of the consideration whether re-marriage was or was not customary 
in the caste to which they belonged, or only to a particular class 
of widows who laboured under a customary disability which the 
Act was intended to remove; and it was held that such a widow 
forfeits her interests in the property under section 2 of the Act 
although she was of a caste in which re-marriage was customary. 
We have a later authority in Basappa bin Fakrippa v. Raydvakom 
Basappa and another (29 Bom. 91) This was also a Full 
Bench case consisting of JENKINS, C. J. CHANDAVARKAR, BATTY 
and Aston, JJ. 


In order to limit the length of the article and to avoid encum- 
bering it with strings of cases we may content ourselves with saying 
that the High Court at Madras has also taken a view sfmilar 
to that of the Bombay and Calcutta High Courts, rather 
the Bombay and Calcutta High Court have adopted view 
expressed by Judges of the Madras High Court in Mayajt v. 
Viramkalt (1 Mad. 226), a ruling, which was referred to in almost 
all the cases cited above. 


a Thus we find that the question whether a Hindu widow who by 
the custom of her caste is entitled to re-marry loses her interests in 
the property of her husband by re-marriage is not concluded by 
authority. The Allahabad High Courtand the Judicial Commis- 
sioners of Oudh consider that she does not but the High Courts at 
Caloutta, Bombay and Madras have taken the view that she does. go 
The Judicial Commissioners of Central Provinces also adopted 
the vitw taken by the latter High Courts. We find that they have 
„held in 16 C. P. L. R. at p. 99 that the Act (XV of 1856) applies to 
all widows, including those who apart from the Act wouldsbe able 


to re-marry. P 


* Until now we have considered cases in which inherit: e 
ance opened before the re-marriage of the widow we will now 
consider, the ‘effect of re-marriage on the rights of a Hindu widow 
accruing after re-marriage. On this question we have the authority 
of the High Gourts at Bombay, Madras and Calcutta that a Hindu 
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widow by marrying a second time does not lose her right to 
succeed to the property of her son by her former husband if 
the son dies childless after her re-marriage. This is a great 
anomely that whilst on the one hand a widow is obliged to give 
up property to which she has actually succeeded according to 
these High Courts as soon as she contracts a second marriage she 
is at liberty to succeed as heiress to her son if he died after her 
re-marriage. In Chamar Ham v. Kashi (26 Bom. 388) CANDY 
and FULTON, JJ, observed jn the course of the judgment that section 
s of Act XV of 1856 only provides that on re-marriage “all rights 
and interests, which any widow may have by way of maintenance 
or by inheritance to her husband or to his lineal successors ...... 
shall cease and determine as if she then died.” The Calcutta 
High Court in a Full Bench ruling has held (A/osa v. Bareani, 11 
C. W. N., p. 82) that that section applies to rights and interests 
which the widow actually possesses at the time of the re-marriage ~ 
and pot tothose that would be subsequently acquired. Thus a 
widow who re-marries after succeeding to her deceased son would 

* be deprived of the heritage but the widow who marries before the 
death of her son can succeed to his estate. The plain language 
of the section justifies this construction. This looks anomalous 
but the law has evidently created the anomaly and the remedy 
must be in getting the law amended. “ The facts of this case 
were that the widow marriage a second time; subseetrent to hen 
re-marriage her son by her first married died childless. In 28 $ 
Madras 425 the above Bombay ruling was referred and followed. 
The facts of the case and the reason for decision were the same. 
BODDAM and BENSON, JJ., who were party to it put the same con- 

ne struction on the wordings of the section 2. They observed ir? the 
course of judgment that before the death of the son at the time 
of re-marrfage the property belonged to her son and she had no ° 
right or interest in the property which could cease. If the son so é 
pleased,he might have given his property to his mother, notwith- . 
standing her re-marriage. At the time of her re‘marriage she 
had no interest in her deceased husband’s property by inheritancé 
to her husband or to his lineal successors, it could not, therefore, 
cease and determine upon her re-marriage.” Rees 


e . . . . 
There remains one more proposition to be considergd in this 
conneçtion and it is this. Ifa Hindu widow renounces Hinduism 
e . a e 
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and ‘marries afterwards in the form’ provided by Act III of 1872 
having first made a declaration as required by section 10 of that 
Act that she was not a Hindu, shall she forfeit her rights or not? 
This proposition is also concluded by authority and we find it 
ruled in Matungni Gupta v. Ram Ratan Roy (19 Cal., 289) by the 
Full Bench of the Calcutta High Court that she does forfeit her 
rights by her second marriage in her first husband’s estate in favour 
of the next heir, all rights which ‘any widow’ may have in her 
deceased husband’s property being expressly determined by section 
2 of he Act XV of 1856 upon her re-marriage. They over-ruled 
Gopal Singh v. Dhungasee (3 W. R. 206) where a contrarys view 
was taken. 

We have the decision of the Privy Council in Montram Kolita 
v. Keri Kolitane (5 Cal., 776) known as Hindu Widow Unchastity 
Case to the effect that when a estate is once vested in a widow 
it will not be divested on account of widow’s subsequent mis- 
conduct. We have also the Act XXI of 1850 which provides that 
a change of religion shall not operate as a forfeiture. Thus we 
have the anomaly that while she is entitled to remain in 
possession, of her husband’s property when she ceases to be a Hindu, 
or leads a notoriously unchaste life but the moment she re-marries 
she forfeits her rights because she ceases to be a widow. This is 
a strange irony of fate that the Act which was intended to tend 
# the hefffftier growth of social life by encouraging and legalizing 
-: widow re-marriages has the effect of discouraging it in an indirect 
way ; for she is allowed to enjoy the estate of her husband even 
if she leads a life of incontinence after his death but as soon as 
she contracts a formal marriage the law foffeits all her rights 
in thè property of her former husband. 
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AN AGE LIMIT FOR JUDGES.—Not a few notableéjudges have 
continued to render most valuable service on the Bench when they 
have been octogenarians. ‘Baron Wood delivered a judgment in 
1822, when he was eighty-two which caused the Lord Chief Baron, 
according to “Price’s Exchequer Reports,” to publicly congratulate 
him upon the “unimpaired vigour and unabated learning which he 
had evinced that day in the discharge of his high duties.” To 
take a more modern instance, Lord Macnaghten remained the 
greatest force on the Judicial Committee when his years numbered 
more than eighty. But the Commissioners recognize that the ques- 
tion of the compulsory retirement of judges is not to be determined 
in the light of exceptions, however, brilliant they may be, and they 
recommend that all King’s Bench judges appointed in the future 
should retire on attaining the age of seventy-two, unless a commit- 
tee, consisting of the Lord Chancellor, the Lord Chief Justice, and 
an ex-Lord Chancellor—why not the Master of the Rolls ?—shall 
request them to continue to serve for a further period to be specifi- 
ed. Veteran judges have sometimes been known to la§™Superflu-® 
ous on the Bench, and the Commissioners’ proposal will, we believe, 
be generally recognized as a fitting solution of a rather delicate 
problem. Itis accompanied by some fair, if unexpected, proposals 
as to -judicial pensions. Judges who retire after fifteen years’ 

™eervice are to continue to be entitled to a pension of 3,500/ a year, 
but for judges who retire with a shorter record of service a sliding 
scale is to be introduced. For instance, a judge who resigns after 
five years’ service, or less, is to receive only 1,5004 a year, but for e 
every additional year he serves he will be entitled to a further 2002 
If.he serves for ten years—and a judge isto be entitled to retire 
at the end of this period whether or not he is incapacitated—he’ 
will be ehtitled to a pension of 2,500/. A cognate proposal made 
by the Commissioners has frequently been advocatetl*in, these 
columns, They propose that all retired judges should be eligible, 
on the equest of the Lord Chancellor; to serve as superniimerary 
ot ye 8 a = 
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judges in town or on circuit, and service being optional in the case 

of judges who have served for fifteen years, but obligatory in the- 
case of judges who, not having retired because of old age or 

ill-health, have served for a less period. A reserve of judicial force 

will thus be created *which can easily, be utilized whenever the 

Courts, owing to the illness of members of the Bench or the abnor- 

mal duration of important trials, are threatened with the recurrence 

of arrears.—London Law Journal. 





INFLATING CaTTLE WITH WATER Just BEFORE SELLING 
TaHEM.—In St. Louis, I. M. & S. Ry. Co.v. West Bros., «Court 
of Civil Appeals of Texas) 159 South-Western Reporter, 142, West 
Bros. bring an action to recover damages for alleged breach of con- 
tract. It appears that the initial carrier entered into a verbal con- 
tract with West Bros. to transport their cattle from Uvalde, Tex., 
to the National Stock Yards, III., that it would transport the cattle 
in such time that they would be unloaded and fed once in transit 
and with such dispatch that they would be delivered at point of 
destination in time to be sold on Tuesday, June 6, 1911. One® 
allegation in the complaint was to the effect that West Bros. at 
the time of making the contract informed the agent of the carrier 
of their desire to ship the cattle on one feed only, “for che reason 
that cattle shipped from Uvalde, Tex., to National Stock Yards, 
IHI., and fed only once en route, would take a heavy fill, and would 
weigh more than fed and watered more than once ez route.” The 
Courtin part said: “The only complaint seems to be that the cattle 
were not transported fast enough to avoid a second stop for feeding 
and watering, which second feeding and watering prevented their 
cattle from carrying to their destination a-thirst that would cause - 
them to inflate themselves with water so as to increase their weight 
and consequent value. Whatever may have been the custom as to 
filling the cattle with water just before a sale, it is a fraud upon 
“the rights of the buyers that cannot be tolerated as a hasis for 
damages in ascourt of justice. . The Railroad Company cannot be 
condemned to pay damages because. it acted in such a way, 
whether designedly or not, as to prevent a fraud upon the right 
of others, and a failure to carry out a contract tn perpetrate such 
fraud will not be’allowed to make a basis for damages.” — Chicago 
Legal News, 


ne 


NOTES AND CUTTINGS 9} 
COMPETITION AS A JUSTIFICATION OF THE SECONDARY Boy- 
COTT.—A. refuses to do business with B. unless B. stops dealing 
with C. B. complies with A’s demand. May C. sue A.? A’s act 
is admittedly tortious unless justifiable under gertain limited rights. 
One of these is his right to compete with others for trade or 
employment. But under what circumstances does this right 
justify him here ` 
Where A, is an individual we have no authority or this ques- 
tign. Nevertheless, a partial answer may be ventured. The right 
to inflig¢t intentional harm on another can be recognized, only 
because of some preponderating public benefit anticipated from its 
exercise,—hence its extent must be determined by what is neces- 
sary to secure this benefit. Now the objects of the right to compete 
arè to compel every citizen to give the community his best service, 
to have work done by the most competent, and to secure equality 
of opportunity to all. None of these objects can well be attained 
unless the citizen is free to concentrate his efforts along lines 
echosen by himself,—whence it results that the right to compete 
includes the right to refuse to take’ part in any enterprise unless 
given a share large enough to suit him. This proposition, applied 
to four typical cases, seems to yield results consistent with every- 
day practice. (1! B. wishes A., a lumber-dealer and contractor, to 
do the entire building of a house, save for the interior wood- work, | 
which he means to instal himself. A. refuses unless BA will buy 
the wood for the interior finish from him. Clearly neither B. nor 
any competing lumber-dealer could sue. (2) Same facts, except 
that B. intends to employ C, to furnish and insta! the interior 
„finish. A. refuses to build unless C. will buy his lumber. C, syes. 
It is submitted that he can no more succeed than could B. in the 
case above? A’s right to dictate his own share cannot reasofably 
depend on such accidents as the number of woutd-be participants 
in the enterprise. (3) Here A. refuses to build if C. is employed, 
5 unless C. uses A’s lumber on other contracts for interior finish, or 
(4) unless C. joins.a builder's association. In these cases C's. 
discharge is desired, not in order that A’s labour or materials may 
replace his, but simply to make C., or those who dead with him 
less able or less willing to compete with A. in otĦer fields. The 
chances that a monopoly so created will be economical} eefficient 
are too remote to justify the injury to C., hemce the ‘justificatitn 
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fails. In short, then, A. may boycott the labour or products of 
others only for the purpose of replacing the specific unit of labour 
or product boycotted with his ‘own. 


Such, it is believed, is the law where A. is an individual, or a 
„Co-operative organization forming a single business unit. Are the 
rights of a mere association of mutually independent individuals 
the same? ‘Here authorities are copious, but conflicting. Certain- 
- ly the combination is liable in cases like the third and fourth 
~- above, but as to the first and second the decisions are sharpl 
oe split. The following conclusions, however, are suggested as sound, 
and tenable on the authorities. First, the first and second cases 
above cannot fairly be distinguished, for the reasons already given. 
Secondly, the combination is usually liable in both. <A. is not a 
unit for any purpose of serving the community, hence it cannot 
claim the right to compete as a unit. The fact is that X. and 
Y. are demanding C’s business for Z. Whatever the merits of this 
. transaction, they are not those of competition. ° 


: In a recent case a carpenters union consistently refused to, 

. handle any lumber manufactured in an “open shop.” Plaintiff, 
an “open shop” manufacturer, sought to enjoin this boycott 
so far as it affected his product. Relief was denied. Paine Lut- 

~ . ber Co, Ltd. v. Neal, 50 N. Y.L. J. 1497 (U. S. D. C., So., Dist. of 
N. Y., November, 1913). The decision, though inconsistent with 

“the views here expressed, is in accord with prior New York cases,- 
since the facts are those of the second supposed case, in which A., 
even though acombination, is held justified in New York. But 
the Court’s reason, namely, that a boycott diregted indiscriminately 
against all persons ofa class is a public wrong, to be enjoined 
only at the suit of the state, is unsound. Public property rights’? 
like the right to travel on the roads, cannot, indeed, bee vindicated 
by private persons ; but where the right infringed is vested in the 

e plaintiff individually, he may sue to protect it, no matter how 
mafly other citizens may be deprived of the same right by the 
defendant’s act. The right to engage in business is of the fatter 
‘class. There seems to be no warrant for putting this new 
obstacle in the path of those seeking to escape the oppression of 
4 organized’ ” labour or capital. Harvard Law Review. 
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LOAN SHARK SUFFERS FOR EXTORTION.—Whatever may have 
been said about the wrong in taking advantage of a man in need, 
and however much fair and open dealing may be preached, yet 
men have insisted on disregarding such advice, and have resorted 
to the very means that were condemned on all hands, in order to 
secure the filthy lucre. Whatever may have been said about the 
folly of borrowing, and especially of the assignnfent of future 
wages, yet men insist on the present realization of pleasures, and - 
then let the morrow provide the whereby. But now comes the 
faw and in tones more accentuated than those of moralists places 
a ban Upon the perfidy of lenders. In the case of Stalker v. Drake, 
136 Pacific Reporter, 912,91 Kansas 142, it is disclosed by the 
record that the defendant was a money-lender, and that plaintiff 
secured a loan of $25 and gave his note and also made an assign- 
ment of his wages. Loan was to run for ‘one month, and the 
plaintiff was to pay $250 for the use of the money for that E 
period. At end of month he renewed the note. When this 
matured he was a day or two late. He had to pay $10 extra to - - 
straighten things out, for he was informed that it had been put in 
the hands of an attorney. This was added to the amount of his 
loan. The same thing occurred the next month, and again the 
fourth month. He continued to pay $6 interest each month. In 
less than two years plaintiff had paid $115.15 for the use of $25. 
Action was brought by the loan company, and he was®8tered by 
demands. He was lowered in his employment from railroad 
yardmaster to helper. Plaintiff sued for malicious prosecution. 
The jury awarded him $1,000 as actual damages, which the Kansas 
Supreme Court reduced to $448, and an award of $5,000 punitive 
damages was upheld by the court as not excessive. The Court 
said that such damages were allowable, not because of any special 
merit in the plaintiffs case, but by way of punishment for malici- ° 
ous, vindictive, or a wilful and wanton invasion of plaintiffs rights » 
the purpose being to restrain him and deter others from theecom- e 
mission of like wrongs.—Chicago Legal News. 


Bar REFORM FROM THE ToP.— Requirements fpr admission 
to the bar are more exacting thag ever before. The profession is 
more largely possessed by men of university training ethan ever 
before, Nevertheless, the President. of Columbia réfers*to a flood 
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of half-trained and untrained young men pouring into this 
vocation as something which has ‘long been a public nuisance 


and is now becoming a public danger,” to be met by imposing 
still higher standards pf admission. 


It used to be the idea that the profession and the public were 
best served by the siftings of experience rather than by high re- 
quirements ðf admission. Old William H. Crawford as Chief 
l ., Justice of Georgia had small patience with examinations before 
+- “his court, and on one occasion stoppet the questionings of hiş 
associates where the applicant made a poor appearance and said : 
“Swear him, Mr. Clerk; if he knows nothing he will do nothing,” 

We do not know that the profession has improved either in 
ability or character from those days when the tests of admission 
were slight. Itis apparently Dr. Butler's belief that it has not. 
It must therefore be our belief that still more Stringent require- 
ments of admission are at least not all of what is wanted to elevate 
the profession. It may even be said that reform from the top is 
-needed more than reform from the bottom. ° 


Joseph H. Choate once remarked that there were two kinds of 
lawyers, “ those who know the law and those who know the Judge.” 
A reform which will eliminate the second class of lawyers is a 
good one to begin with, and it cannot be effected merely by rais- 
ing the shamdards of admission.— The New York World. 


MOTION PICTURES AS EVIDENCE.—Probably the first instance 
in which motion pictures have been produced in court as evidence 
recently occurred in the United States District Court on the trial 
at Boston of the United Shoe Machinery Company and its officers 
for violation of the Sherman Anti-Trust Act. For nearly an hour 
pictures were displayed and explained which photographed every 
*phase of the shoe manufacturing process, At the conclusion of the 
exhibition it is said that the presiding judge so well understood 
the operation that not a single question was necessary to be asked 
by him. It would hardly seem that in a case such as that men- ° 
tioned any question could be raised as to the admissibility of such 
evidence, a proper foundation having been laid. Its value is 
incapable.of estimate, for not only does it take the place of days 
of taking testimony explained by charts and models, but it realty 


, 
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places the judge in a position to comprehend the other evidence 
in the case, which is to a great extent impossible when charts and 
models are relied on. The field for this class of evidence is, 
howeyer, confined in its scope, for a proper fouridation could not 
in most instances be laid, owing to changed ednditions. In master 
and servant cases, where the manner of operating machinery is 
material, it might often be used asa substitute for models and 
explanations, and this is a class of evidence on which the parties 
might agree to its admission in many cases. In any event the | 
cpurts have now a precedent for the admission of such evidence 
and we doubt not that instances of its admission may not be infre- 
quent in the future. The progressiveness of United’ States courts 
in this direction is in a measure due to the class of cases within 
federal cognizance. Not long ago ina copyright case a United 
States District Judge had staged for his benefit two plays, one of 
which was said to infringe the copyright of the other, and a satis- 
factory and speedy decision was reached in this manner. There is 
probably no other court in the country in which such an occurrence 

e could by any possibility take place, in the sense that it would be 
material to a decision.—_Law Notes. 
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AN ANALYSIS OF THE LAW OF CONTRACTS AND TOKTS.— 
A. M. Wilshere, LL. B. and Douglas Robb, B. A., Barristers-at-Law. 
Sweet and Maxwell, Ld., London, 1914. pp. 1-155. Demy 8vo. 
Price 6s. f 


This book is only a summary of the bigger books dealing with 
the two important subjects of Contracts and Torts. It is divided 
into three parts: (1) Contracts, (2) Torts,and (3) Special Contracts. 
Each of these is again sub-divided into several chapters which deal 
with the different branches of the two subjects. The book does not 
purport to and does not discuss the subjects fully. It contains, the 
principles of Jaw laid down together with the authorities laying 
down those principles. It is a sort of book much prized by the 
student community inspite of the advice of their universities and 
professors, for whom it is meant and to whom it will be of immense ° 
‘service during preparation for their examinations. The printing 
and the get-up of the book are good but the price of 6s. or Rs. 4-8 
is rather high. 





e Des#r® PoOINT-NOTED INDEX OF CASES.—Fourth Edition 
Vidya Vilas Printing Press, pp. 1-876 and 1-236. Price Rs. 12. 
This book needs no review. The fact that it has passed through 
four editions is itself a sufficient recommendation of its worth 
and utility. The get-up and the printing are fair. 
® 





INDIAN DECISIONS.—-New Series. Calcutta, Vol. %, Madras 
Vol.5; All-India Digest Vol. 8; All-India Civil Court Manual, 
“Local, Bombay. ° 

The Law’ Publishing House have now issued the Indian 
Decisions: Calcutta Vol. 7; and Madras Vol. 5; which contain cases 
reported in the Indian Law Reports upto 16 Madras ånd 15 
Calcutta, respectively. The 8th Volume of the Digest contains 
cases up toR. We arealso in reteipt of the Bombay Local Acts, 
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RELATIVE WEIGHT OF AUTHORITIES. 
[Refer to Wilsons Digest of Muhammadan Law, 4th edition, p. 96, 
' a section 15.] 

It is advisable to begin by explaining the rules for the 
determination of the relative weight to be attached to the opinion 
of the learned Mujtahids of Islam. 

The word Mujtahid is thus defined in “the Talvih,” which is 
a recognized: book on the principles of Muhammadan Law. 

“A Muhammadan, wise, adult, intelligent by nature, well] 
acquainted with the meaning of Arabic words and mandatory 
passages in the Kuran, learned in the Traditions of the Prophet 
found in text-books or orally reported, as well as those which have 
been abrogated.” ° 

In “ Kahastani” it is written:— m 

“Where the learned say that a Kazi has power to give an 
opinion in*respect of a particular thing, the word” Kazi” mtansa 
Kazi who is a Mujtahid, and a Mujtahid is*defined to mean a 
person who knows the holy Kuran and the Hadis well, and is gom- ° 
petent to draw inferences from the words of God and the sayings 


‘of the Prophet.” š 


Thee is no distinction between a Mufti and‘a Kazi according 
“to the ” opinions of the learned. The following passage in 
Tahtavi also supports this view. e s i 
XII 13 J. eet 
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“The purport of the saying alluded to by Sheikh Kasim in 
his book named “ Tashih” is that there is no distinction between 
Kazi “and” Mufti.” 

The same author has remarked in his book— 5 

“Imam Abu You’uf has said, that giving a Fatwa is not per- 
missible to any oné but a Mujtahid. It is said on the authority of 
Fathul Kadir that all the jurists are strongly of opinion that 
‘Mufti’ and ‘ Mujtahid’ are one and the same. One who is not a 
Mujtahid but only recollects the sayings of Mujtahids cannot be 
a Mufti. 

Imam Abu Hanifa, styled the Gréat Imam, was the UEN 
ledged founder (Master) of the Hanafi School. Out of his numer- 
ous pupils only forty were looked upon as Mujtahids; but four® 
alone among them were pre-eminent. They have been arranged 
as follows by some of the writers according to the epre of their 
pre-eminence:— 


.(1) Abu Yousuf 


Jeana the Sahibains (the two disciples); 
(2) Muhammad : 


(3) Zafar } but bracketed, as equal in the 
(4) Hasan Ibn Ziad “ Durrul-Mukhtar.” 


The author of “ Durrul-Mukhtar ” says:— 
“A mufti should give his final fatwa in accordance with 
the opinion of all the u/emas if they agree; but if they differ the 
octors are not agreed as to the course which is to be followed by 
the ufti. The most approved doctrine is that a Jatwa should 
generally be given in accordance with the opinion of Im4m Abu 
Hanifa. This opinion is also supported by the Sirajiá and other 
books. The opinion of Abu Yousuf should be next acted upon, 
and then that of Muhammad then of Zafar and Hasan Ibn Zidd.”™ 
. The same author in Kitab-ul Kaza says :— Š 
“ A kasi like a smufti should generally act upon the opinion of 
Abu Hanifa, then on that of Abu Yousuf, then Muhammad, then 
on that of Zafar and Hasan Ibn Ziad. This is the most correct 
yiew ; and has been held to be correct in Sirajia and Munnia, 
Havi-i-kudsi (whch isa famous book) says, that the weight of ° 
argument should be considered when there is a difference o opinion, 
The former should be adopted as a general rule ; and no one 
should adept different course unless he is a Mujtahid.” 
e ay g *deiguddin’s case, 16 All, 821 { query. ] 7 œ 
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The author of “ Durrul-Mukhtar ” with reference to Bahrurraik 
declares it to be a weak point, and says that the correct view is 
that the opinion of Abu Hanifa should be acted upon. Even in 
case of a difference of opinion it is written, that only when the 
Kazi or the Mufti is a Mujtahid can he choose one opinion out 
of conflicting ones, otherwise there is no authority to do so. 

From the judgment of Mahmood, J., in Addu/ Kadir v. Salima® 
it would appéar that there is some passage in the Durrul-Mukhtar 
in support of the opinion, that in case of disagreement between 
‘Abu Hanifa and his pupils, the opinion of the latter should prevail; 
but there is 110 such passage in the Durrul-Mukhtar. 


_ In commenting on the term “Ikhtiar” the author of the 
Raddul-Mukhtar says :— 


“If one of the two opinions be that of the Imam and the 
other of some one else, there is no power to give preference to 
such other opinion over that of the Imam, because when the two 
dictæ conflict they cancel each other ; consequently we must revert 
to the original opinion of the Imam.” . 

j In “Raddul-Mukhtar” a reference is made to the Fatwa 
`- Khairia and Bahrurraik. Fatwa Khairia says :— 

“In the opinion of the Hanafi jurists itis a settled principle, 
that no Fatwa should be given, and no opinion acted upon, except 
that ofthe Great Imam. One should not act contrary to his 
opinion and in conformity with the opinion of Imam Abt Yousif 
and Imam Muhammad or one of them or that of any other person 
except when it is compulsory, as in questions of Muzara’at (cultiva- 
tion), and although jt may have been explained by the learned 
in religion that the Fatwa is in accordance with the opinions of 

= Imam Abu Yousuf and Muhammad; because the great Imam is 
the founder of the principles and the first Imam. It is written in 
Kitabul Kaza of the Bahrurraik, that it is not only allowable but 
incumbent that a Fatwa be given according to the opinion of the* 
great Imam, although it may not be certain upon what auth®rity 
his $aying was based.” l 

* . The learned Syed Muhammad Amin has referred to the passage 
in Fatwa Sirajia in his book, Raddul-Muhtar, in the following 
terms: : 7% 


. “The Fatwa should generally be according to the opinion of 
Imam Abu Hanifa, then according to the opinion of Abus Ybdusuf, 


se _ #1, Ty R3 All, 149 (Qgerg). a . 
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: then Muhammad, then Zafar and Hasan Ibn Ziad. Some say 
that when Abu Hanifa is on one side and Abu Yousuf and 
Muhammad on the other, the Mufti has the option ; but the first 

` opinion is more preferable when the Mufti is not a Mujtahid.” 

Consequently when the opinion of Abu Hanifa is on one side 
and the concurrent or dissentient opinion of his pupils on the 
other, then if the Mufti or the Kazi is not a Mujtahid, he should 
pass an order or give his Fatwa according to the opinion of Abu 
Hanifa. (1) He alone is recognized as tlfe supreme master and not 
his pupils. In the bookson Muhammadan Law there are sa ings 
of Abu Yousuf, Muhammad, Zafar and Hasan Ibn Ziad ar a 
they themselves acknowledge that they have not originated any 
principle, that whatever they have said was derived from the 
sayings of Abu Hanifa, and they say so with a solemn oath. 
Durrul-Mukhtar says :— 


“Every one of them used to quote his authority and give it 
precedence,” . 


“The saying of no disciple is outside the sayings of the Imam. 
In Kitabul Jina and the Walwalajiah it is stated that Abu Yousuf ° 
said, that he had not expressed any views differing from Abu - 
Hanifa, except when the latter himself had held them, It is said 
of Imam Zafar, that he said that he had not expressed any views 
differing from Abu Hanifa, in any matter except when the latter 
ltimself fad held them formerly, and then abandoned them, Conse- 
quently it indicates that none of the pupils differed from the opi- 
nion of Abu Hanifa; but their opinions and sayings were in confor- 
mity with the sayings of their teacher Abu Hanifa. At the end of 
the Havi-i-Kudsi it has been stated ofall the principal companions, 
such as Abu Yousuf, Muhammad, Zafar and Hasan, that they * 
remarked that they had not said anything concerning any principle 
but that which was,in conformity with the sayings of Abu Hanifa, 
eand for this they have taken a solemn oath.’ Consequently under 
the circumstances there is nothing in the legal books ‘but the 
expositions of Abu Hanifa ; what is attributed to other persons is 
tfominal.” è . ¢ 
There are however a certain number of principles, whfch are 
governed by the opinion of the two disciples,in some even by ‘the 
opinion of Imam Muhammad (2Jor that of some other disciple 


* “(1), Sheikh Abdul Shukhoar v. Rahimunisea, 6 N, W. 94. 
* (2) Hikam Mia, T. L., Cal 119., (Query). 
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of Imam Abu Hanifa. But these are well known cases, upon 
which a large number of the learned Ulemas and Mujtahids 
are agreed, and these are specially mentioned in the Law books. 


CONCLUSION. Every one ts not competent*to give preference to the 
opinion of the two disciples over that of the great teacher. 


There is another mode of determining which opinion is prefer- 
able. The learned in Fikah have remarked that texts themselves 
have preference over their commentaries, and that the commentaries 
ere preferable to the Fatwa. When two correct sayings conflict, 
the Kazi or Mufti has power to pass an order according to one of 
them, and it is not permissible to use this power, when one saying 
is contained in the text or the commentaries and the other in the 
books of Fatawi, in which case it is incumbent to give preference 
the saying in the text and commentaries over that in the 
Fatawi. 


“ When there are two correct sayings on one point, it is lawful to 
order or give the Fatwa according to either of them.” 


The author of ‘Raddul-Muhtar’ in explaining the term lawful 
says :— 

“It is expedient that the power be limited to the case where 
neither of the sayings is contained in the text, as we have said 
above on the authority of Al-beri. And from the argument used 
in Kaza-ul-Fawait with reference to Bahrurraik it is “Clear, that 
when there is a conflict between a Tas-hih and a Fatwa, it is better 
to conform to the text; and suchis the case if the commentaries 
are one way, and the Fatwa the other as the learned in Fikah have 
said that, that which is stated in the texts is preferable to that 
*which is in the commentaries; and that commentaries 
are preferable to the Fatwa. This is so, when it is specified 
that both of them are correct or where,there is no such 
specification. But if one doctrine is to be found in the text, and° 
the learfed in Fikah have made no specification as to its cofrect- 
ness; or on the contrary explained the correct purport of its converse 
then Allama Kasim is of opinion that the converse, should have 
prefererfce, because the correctness of the one is explained, and the 
explanation of the other is involved, and that express correctness 
is preferable to the implied one. to 


° Again with reference to“ Anfaul Vasail "sit is said, :— . 
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“That saying should be acted upon, which is in the text, 
because when there is a conflict between the text aud Fatwa, 
the reliable one is the saying in the text. In the same 
way, the principles in the commentaries are preferable to those in 
Fatawi.” es 


CONCLUSION 


The above authorities conclusively show, that the master and 
founder of the Hanafi school was the great Imam and his sayings 
are preferable to those of his pupils; noné of whom have a right to, 
be termed “ masters” or “ founders” nor has any one of the learned 
in Islam acknowledged them as such.; and that the contents of the 
original texts have preference over those in the commentaries and 
the latter over those in the Fatawi. 

Judges who have laid down or followed others in contravening 
the above principles should now be corrected by the High Courts 
themselves or by the Judicial Committee. It is dangerous to per- 
petuate bad Law. 


HAMEED ULLAH KHAN (Nawab Sarbuland Jang), ° 
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. NOTES AND CUTTINGS, 


EVADING THE LAW. 


BY HON. LEE E. JOSLYN, REFEREE IN BANKRUPTCY, DETROIT.— | 
REPRINTED FROM CASE AND COMMENT.—The extent to which 
the legal profession has become “ commercialized,” the trend of lead- 
ing members of the profession to become merely paid employees 
of the “ Napoleons of Finance” and of great business and commer- 
cial enterprises, has become a matter deserving and receiving much 
attention during the past few years. 

This “ commercialism ” has been the cause of much well-founded 
criticism, and it cannot be intelligently denied that the high aim, 
the true and noble ideals, as well as the ancient pride of the true 

e advocate, have materially retrograded from the standards of the 
past. That this is fully recognized and deeply deplored by the 
profession as a whole, and that efforts are making to return, as ° 
far as may be, to the old standard, is most strongly emphasized 
by the “ canons of ethics,” adpoted by the American Bar Associa- 
tion and by many similar minor organizations. 


< & é 


The march forward toward commercialism, the falling of the 
standard of the average lawyer and practitioner, and the tendency 
towards a sale of the brain and training of the modern lawyer, 
must be, and is, followed by its necessary and natural corollary, — 
o, Systematic efforts to evade the law as it may, from time to time, 
be enacted by the legislative authority, or as interpreted by 
judicial detisions. 

The evasion of the law is not, by any manner of means, confin-, 
ed to the “giants” of the profession, in their efforts that have. 
proyed so successful in the organization of the trusts, big business 
corporations, and combinations of capital ; it is likewise extended 
to mingr transactions, involving immunity from local ordinances, 
state statutes, regulations of various official boards and commis- 
sions, and the effects given to various transactiofis by the judg- 
ments and decrees of courts of both original and” *appellate 
jutisdiction. ° . o > e 


lð > - notes AND ctrrrinds 


Only the minor and seemingly unimportant attempts to evade 
the law, those practised for the benefit of the clients of the ordinary 
practitioner, are here considered. The illustrations suggested 
have come within the personal knowledge and experience of the 
writer, and are not theoretical. . x 

WATERED AND PROMOTION STOCK. 


The laws of some of the States permit of the issuing of almost 
any amount of corporate stock, in exchąnge for property, tangible, 
or intangible, without sufficient, if any, supervision as to the valut 
of the property; tle limitation in many cases consisting 8nly of 
the “conscience” of the original promoters. Many States have 
provided, however, that where property is turned in as payment 
for stock, the property must be itemized, and its actual value shown 
by affidavit of the first board of directors or by a majority of the 
original organizers ; in these States each person receiving or buying 
stock from the corporation must pay the par value thereof, and is 
liable at all times for any part of the par value for which he has 


not in fact paid. There are, perhaps, more attempts to evade this ° 


law than any other excepting the laws governing the assessment 
of property for taxes, 


The following are illustrations, the names and class of business 
being changed : 
z o- 

The Plow Works Company was organized with a capital stock 
of $3000,00, of which $250,000, was common, and $ 50,000, prefer- 
red. This corporation was organized by a lawyer of large expe- 
rience, thoroughly versed in the corporation laws of the State. Mr. 
Jones, claiming to have a valuable invention covering improve- 
ments in plows, induced A, B, and C to furnish funds to obtain 
a patént, prepare Specifications, patterns, and designs, and to 
make one complete plow; the total expenditure was some- 
Whatsless than $1,000. Then the corporate articles were pfepared, 
A, B, and C edch subscribing for one share of stock and paying 
- therefor the par yalue of $10; Jones, entirely irresponsible finan, 
cially subscribed, as trustee, for the entire balance of the capital 
stock, agreeing to pay, and paying therefor, by turning over to the 
corporation the "patent, specifications, designs, and one complete 
plow. "Then at the same time Jones assigned to each of te Other 


Pe 
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three a one-fourth part of his capital stock ; his stock was surrend- 
ered and new stock issued, so that each of the four had $62,500 of 
the capital stock of the corporation, “fully paid and non-assessable.” 
With ‘a “report ” to the Secretary of State that the corporation 
had a capital stock of $250,000, all paid in, it had no considerable 
trouble in obtaining large lines of credit, and was able to sell a 
large part of its preferred stock for cash. Some of ‘the common 
stock was also sold, the proceeds of these sales going, not into 
the corporate treasury, buf into the pockets of the four promoters. 
From these sales many times the original investment was returned 
to the original “ promoters.” At the same time they retained 
over $200,000, of the common stock, and with it a control of all 
corporate transactions. All were voted large salaries, making 
certain the extraction of all cream not previously separated. With 
such a road, such a vehicle, and such handling of the reins, there 
could be but the one destination—insolvency and bankruptcy. 


With the lights of this ultimate destination in the near distance, 

e and with the effects of publicity of the transactions the eminent 
Counsel was called in for consultation. The only possible escape, 
if any, was pointed out ; each of the stockholders must surrender 
all stock for which they had not: fully paid the par value ; the 
stock was surrendered, but there was no sale for it. Bankruptcy 
followed and creditors to the extent of hundreds of thousands af 
dollars received dividends amounting to 11.2 percent. The trustee 
is now making an effort to compel A, B, and C to pay for the stock 
received by them; they are defending under the claim that they 
bought (?) their stook from Jones, and also that they surrendered 


it to the corporation. ° 


In another case a defunct partnership left as its only asset an 
old machine for manufacturing a patented spring bed. This 
machine was placed in storage, where it remained for some five 
years, the storage amounting to $250, A promoter purchase the 
maohine agreeing to pay the storage thereon and $350, a total 
of $600, The promoter at once organized a corporation with a 
capital estock of $200,000, $10,000 of which was at „nce turned 
over to the promoter in payment for the machine and the patent 
connected therewith ; of this stock $4,000 was turned aver to two 
other parties, $2,000 to each, Some of the remaining, alee stock 

s XI 143. 


106 NOTES AND CUTTINGS 


was sold and used in the business to pay. the “salaries” as long 
as the money held out. Mr. Promoter sold $3,000 of his stock to 
Mr. Sucker for 13,000 cash, upon condition that Mr. Sucker 
would he elected secyetary of the corporation at a salary of $2,400 
per annum. The corporation was “in business” for a little less 
than two years, at the end of which time it had ‘debts of upwards 
of $8,000, in* addition to $5,300 due for salaries, It never made 
and sold a single bed spring. The original “machine ” was on 
hand, had never been paid for, and the driginal owner was allowed 
a preferred claim for the $350. The original stockholders filed 
claims for salaries aggregating more than $6,000, but afl ‘were 
disallowed excepting those of Mr. Sucker, on the ground that each 
of the claimants, in equity if not in law, were indebted for unpaid 
stock. This decision was upheld on appeal, by a United States 
District Judge. . Creditors receivéd less than 7 per cent on their 
claims. Every step in the organization, management, and mani- 
pulation of this corporation was taken under the advice*of an 
attorney. l 
SECRET LIENS AND PREFERENCES, 


The laws of most of the States guard against secret liens iipon 
the personal property of men in business, by provisions rendering 
such liens invalid -or void, as to creditors, unless record thereof is 
bad in ẹ&he proper recording office. A chattel mortgage, or other 
lien’ upon the property of a merchant, has a tendency to lessen 
or destroy his credit. Many and ingenious subterfuges are resor- 
ted to, to provide for such’liens without complying with the law 
as to recording. Sales, with reservation of titfe in the seller until 


fullepayment, or “conditional sale agreements,” are in vogue ing 


all States where the recording of such contracts is not required, 
By this method the seller actually sells the goods, the buyer buys 
„and agrees to pay, but a clause is inserted about as follows: “It 
is agreed that the title to, possession, and ownership, of the pro- 
perty hereby ‘sold, shall be and remain in the seller until the full 
purchase price has been paid in cash.” Other clauses in these 
contracts usually provide that the buyer shall be liable.fog loss in 
transit, for destruction by fire or otherwise and in every possible 
contingency ; even if the goofls are taken back, the buyer must 
aS pay" the purchase price, Such contracts are nat “: required ”. 
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to be recorded in the State of Michigan, under the law as made by 
judicial decision. The efforts to which creditors resort to obtain, 
retain, and enforce a secret lien under this law are at the same 
time, „amusing and alarming. They involve intrigue, crime, and 
perjury, ‘ 

In one case a creditor, in the sum of $600, consulted his attor- 
ney, and was advised as to the title retained under a conditional 
sale contract, of which form of lien this particular creditor had no 
previous knowledge. What advice he received from his attorney 
was not disclosed. The debtor had given a chattel mortgage, and 
a petitjon in bankruptcy had been filed against him. The creditor 
called at the store, in the possession of the chattel mortgage 
trustee, and asked to see the invoices of the goods which he sold 
to the bankrupt. They were exhibited to the creditor ; after he 
left they could not be found. Later, on the same day, the creditor 
wanted a “ receipt” for the goods sold ; he obtained the signature 
of the > bankrupt at the bottom of each invoice. Within a few days 
this creditor filed a petition, through his attorney, alleging that 

e the goods were sold.on a contract retaining title, and praying that 
the bankruptcy receiver be ordered to turn the goods over to him. 
A hearing was had upon the petition. Being in bankruptcy, with 
its wide and extensive powers of investigation, the full facts were 
brought out, including a close scrutiny of the creditor's books. 
It was not only made to appear that the title retaining chuse om 
the invoices were written, after the bankrupt signed the “ receipt ” 
for the goods ; but, further, that the creditor’s books showed that 
some of the goods claimed had been paid for, that erasures show- 
ing an attempt to°make the books show conditional sales had 

ebeen made, that perjury had clearly been committed. It is rfeed- 
less to add that the goods were not turned over to the creditor. 


It is to the credit of the bankruptcy law to suggest that the 
circuit court of appeals of the sixth circuit, in November, IQII, ine 
a case reported in 27 Am. Bankr. Rep. at page 345, has gone a 
long way in preventing secret liens under so- called “ title retain- 
ing sales,” ° 


G PREFERENCES IN BANKRUPTCY. 


Under the Bankruptcy Law no,payment made by a person when 
insolvent, if within four months of bankruptcy, is vatid, “if the 
. . ð . © A . hd 
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payment results ina preference, andifthe party receiving the 
preference knew, or had reason to believe that such preference 
was intended.” Another provision avoids a mortgage given within 
the four months’ period, unless for a present consideration. « Pre- 
ferences are often obtained, and the law evaded by the giving of 
a mortgage for a full and complete present consideration; the 
bankrupt having an agreement that the proceeds of the mortgage 
are to be at once turned over to some creditor or creditors whom 
he desires, for some reason, to prefer. Jn such cases the law is 
evaded and preferences are permitted, unless it can be shown that 
the mortgagee knew the purpose for which the mortgage wa#given. 
Such proof is usually difficult, if not impossible, to obtain. 

The law of set-off is preserved in the Bankruptcy Law ; it has 
been held that in the event of bankruptcy a bank, having the 
bankrupt’s money on deposit, may apply it on any indebtedness 
of the bankrupt tosuch bank. Banks frequently obtain preferences 
contrary to the intent of the law, by inducing the bankrypt to 
collect in large sums of money immediately preceding his failure, 
and making deposit of the same in the bank. Unless the object® 
and purpose to create a preference in such a manner can be clearly 
made to appear, the transaction may not be disturbed. 


TRANSFER OF LIQUOR LICENSES, 

Under the laws regulating the sale of intoxicating liquors, a 
sperson4icensed to do business may not sell, assign, or transfer his 
license, and on his death it does not pass to his executor or ad- 
ministrator. Yet thelaw is now, by the aid of counsel, often 
avoided and evaded. A man, unable to longer continue the busi- 
ness, enters into an agreement with a prospective buyer to the 
folldwing effect : e 

(a) That the buyer may, for the balance of the year, continue 
the business under the name of the licensee. À 

(8) That the licensee will make application for a license, the 
following year, at the same place. ° 

(c) That the buyer is also to make application for a lieense 
“at the same place; ifthe buyer is granted the license, the seller « 
will drop his proceeding. ° 

(d). If the sgller gets a license, and the buyer does not, the seller 
will still gontinue to permit the buyer to run the business, in the 
seller's name and under his license; this to continue until the buyer 
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legally obtains the license. 

The whole scheme and agreement is void and contrary to the 
statute, but the method has been worked out by attorneys, and 
it resylts in defeating the clear purposes of the law in most cases. 
In. some cases where the number of license$ that may be issued is 
limited, as much as $7,500 has been offered, and paid, for such a 
contract and agreement. 

PAYMENT OF TAXES. 

Perhaps in no other line are there so many successful attempts 
ət evasion of the law, as in the assessment and collection of taxes. 
Manyeillustrations might be given. Here are a few : 


Personal property in Michigan is assessed where the property 
is located, on the first Monday in April. This date is different 
in other States. Asa matter of fact, and to prevent fraud, the 
same date should exist, or the date should be the same, in every 
State. Banks are assessed at the market value of their capital 
stock and the surplus, less any amounts invested in real estate, 
or in United States Government bonds. I know of a bank which, 
for years, during the latter part of March, of each year, invested 
all ‘of its available surplus, and a considerable part of its capital 
stock, in United States bonds, holding the bonds until after the 
date of taxation or assessment, and making its report accordingly. 
As soon as the assessment had been made, the bonds were resold 
to the original owners ; it is currently reported that the same 
bonds served a like purpose in several other States, where tHe 
date of assessment permitted of such transfer. 

Until 1911 mortgages upon real property. owned by residents 
of the State, were assessable. To escape this taxation, two methods 
have been devised : : 

_First, the party advancing the money, instead of taking a mort- 
gage, would obtain from the borrower a deed of the property, 
and would then execute to the borrower a land contract, agreeing 
to re-gonvey the property on payment of the amount provided 
for in the land contract, which amount would be fhe amofint of 
the loan. These land contracts were not recorded, and the party 
*advancing the money never reported them to the assessing officer. 

Second, the party advancing the money would obtain from 
some friend or relative, in another State, a pqwer of attorney to 
assign and discharge mortgages ; then a mortgage, would be 
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executed to this friend or relative and duly recorded ; at the 
same time the mortgagee would execute, to himself, an assign- 
ment of the mortgage, and withhold this assignment from 
the records; when the mortgage was paid, the mortgagee would 
execute a release dt discharge and record it, at the same 
time destroying the assignment. I knew at one time of a man, a 
faithful member and leading officer in a large church, who had 
more than fifty of such mortgages,’ who never disclosed in his 
statement of property, subject to taxation, any of these several 
mortgages, K 
Vessel property in Michigan is taxed in the township, cty, or 
village where the principal office of the company is located. For 
years corporations, owning vessel property, have filed articles of 
incorporation, fixing their office and principal place of business 
at the house of some farmer, in some old shop or warehouse, in a` 
township where taxation is at a minimum ; usually after an agree- 
ment with the assessing officers that, if they located in „such 
township, the amount at which the property was to be assessed 
was to be only nominal. Such agreements as to the amounts 
at which the property was to be assessed were usually carried out, 
“as the locating in the township was a “ favor” as it were, corres- 
pondingly reducing the amount of taxes to be paid by the assessing 
officer’s constituents. One corporation, owning property valued 
at over a quarter of a million of dollars, was for years assessed at 
only $10,000. The office of the company wasin a farm-house, 
just outside the limits of the city, in which city all of its actual 
business was transacted ; once each year its stockholders would 
drive out to this farm-house office, elect its board 6f directors, hold its 
annual meeting, e¢c. On the corner of the house was a sign reading, 
“Office of the ~-—Transportation Company.” That sign, and the 
annual meeting, were the only evidences of that farm house being . 
“the township, city; or village, where this Company’s principal 
Office was located.” This farce has now been largely done away 
with by decisions of our State Supreme Court to the effect that 
“principal office” means the place where, in fact, not in fancy or 
name only, its real Business is transacted. ‘ i 


Credits afe assessable; the tax-payer is entitled to deduct 
from the total ass€ssable credits tfe amount of debts owing. The 


*» 
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annual reports of corporations are made to the Secretary of State 
as of December 31st. Tax statements are made in March following ; 
these reports and statements are each under the oath of the same 
officer. A comparison of the amount of debts of corporation on 
December 31st, and in the March following, would frequently lead 
‘the unsophisticated to the conclusion that all the law permits cor- 
porations to do during January and February is to incur debts 
which must not, and cannot, be paid until tax statements have been 
made and filed. 


A comparison of the usual tax statement as to the assets of a 
corporation, with a similar statement made to a bank or trust com- 
pany, from whom a loan is desired, would be like comparing the 
value of an iceberg in Baffins Bay with a Consolidated Rubber 
Plantation in Mexico— according to its prospectus.” 


The annual fatal attacks, necessitating removals from the State, 
coming each year just prior to the time for assessment; the 
unheard of and unbelievable recoveries, permitting a return in 
perfect health as soon as the assessment has been completed— 
would be worth mentioning only because of the truly great effici- 
ency of the air, and the high degree of skill of physicians, in foreign 
States and jurisdictions, at those particular periods when home 
assessing officers are performing their official functions. 


Many thousands of acres of the pine lands of Michigan wege 
and are, of no considerable value, except for the timber that stood 
upon them. Millions of dollars of taxes have been lost to the 
State.in this manner. A lumberman desired the timber upon a 
certain tract of land; taxes when due become a debt from the 
party to whom the land is assessed ; the lumberman desiring to 
buy the timber would either buy it on a contract without having 
the contrgct recorded ; or, if a deed were executed, it would be to 
some person wholly irresponsible, usually some employee. Lands 


cannot be sold for taxes until the third year after they have been 


` assesseU ; before any sale could be made all timker would have 


been removed ; the vacant, worthless land would be all that was 
left, and this would be “ bid in” by the State, Which, in thousand 
of casés, has never been able to realize sufficient , to pay the 
expenses of advertising, sale, etc., ° 


Evasions of the law of the same class cannot loñg continue. 
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When they are discovered and corrected others follow to take 
their place. Is it tobe wondered at that the law, lawyers, courts 
and judges are under fire, subject to criticism? There will, and 
can, be no permanent yemedy until the legal profession i is restored 
to its former high standing—when the successful, the prominent, 
and the respected attorney, the man at the head of his profession, 
the one most» beloved and respected, was the lawyer who knew 
the law, and who was willing to take no position other than that 
which would cause the law, as he knew it, to be enforced. 

President Wilson, in an address before the Kentucky Baf 
Association, July 12, 1911, said: ad 

“ The truth is that the technical training of the modern lawyer, 
his professional prepossessions, and his business involvements, 
impose limitations upon him, and subject him to temptations 
which seriously stand in the way of his rendering the ideal service 
to society which is demanded -by the true standards and canons 
of his profession. Modern business, in particular, with itsthuge 
and complicated processes,:has tended to subordinate him, to make 
of him a servant, an instrument, instead of a free adviser and a : 
master of justice,” 

The lawyer owes it to himself, he owes it to his high profession 
and noble calling, and he owes it to his country, if our liberties are 
to be maintdined- and preserved, to refrain from assisting in any 
evasion of the law, and to insist that the law shall, at all times, be 
the rule of his conduct, professionally as well as personally; with 
that stand taken by the legal profession, evasion of the law must 


and will cease. ° 
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THE Law RELATING TO INJUNCTIONS IN BRITSH INDIA. 


_ BY John George Woodroffe, M.A., B. C. L., Bar-at-Law, Third 
edition by F. J. Mathew, ‘Bar-at-Law, published by Thacker Spink 
“and Co. Calcutta. 


We cordially welcome this new edition of Mr. Justice Wood- 
roffe’s well-known book on Injunctions. This work formed the 
subject-matter of the Tagore Law Lectures delivered by the learned 
author in 1896-7. The treatise is expositry rather than exhaustive. 
General principles have been very lucidly explained with reference 
to the leading English and Indian cases, The leading English 
and ‘American text-books on the subject are frequently referred to. 
» The great merit and utility of a book of this kind to Indian lawyers, 
students and practitioners alike, cannot be over-estimated. Injunc- 
tions are peculiarly the creatures of the courts of Equity. The prin- 
ciples on which this jurisdiction has been gradually evolved and 
extended to keep pace with the growing complexities of modern 
life can only be understood by a careful study of the leading 
English cases on the subject. Those principles, ever since the estab- 
lishment of the British Courts in India have been applied by 
Anglo-Indian Judges in the name of justice, equity and good’ cons- 
cience; sometimes without regard to the different conditions prevail- 
, ing here, They have also been substantially enacted by the Legis- 
lature in the Civil Procedure Code and the Specific Relief Act, 
though certainly not ina very illuminating way. Thus tò under- 
stand what the law in India is and how far it differs from the English 
Law, gnd how far should the principles applied in English Courts 
be, imported in this country, a treatise of the nature of that under 
review is absolutely necessary. 


Of the present edition we have little to say. The old arrange- 
ment has been preserved. The Editor has performet "hig task with 
industry, skill and accuracy. Wherever we have tested Jit, we have 
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found the statement of law concise, lucid and accurate, supported 

by reference to leading authorities. The provisions of the new Civil 
Procedure Code have been assimilated in place of the old, and this 
has necessitated important changes in the text. Indian case-lay up 
to August, 1912, has béen incorporated in the text. As it took,a 
year and a half to go through the press, the latest cases might 
have been given in an addenda. The editor, following the learned 

author, seems to have confined himself to the cases embodied in 

Woodman’s Digest and to have entirely overlooked the non- 
official Reports. We do not know why. ° Further, as far as we can 
see, no English cases, decided after 1906, when the last editiop was 
published, have been referred to. This, again, is inexplicable. 
The index is full, detailed, and informing. The summary prefixed 

to every chapter is specially useful. The book is exceedingly well 

got-up and fully maintains the reputation of its publishers. 





INDIAN ARBITRATION ACT, (Act IX of 1899) By H. N. Mofison, 
Bar-at-Law. Second Edition, pp 1-65, Thacker, Spink and Co. , 
Calcutta. Price Rs. 3-8. 

This is a very handy and useful commentary on the Indian 
Arbitration Act. The notes are concise, accurate, and clear, All 
the important cases, English and Indian, have been noticed in 
approprigte places. Relevant provisions of the Civil Procedure Code 
have been reproduced in an appendix ; and so also are the rules 
framed under the Act by the Calcutta, Bombay, and Madras High 
Courts, the Burma Chief Court, and the court of Judicial Commi- 
sioner of Sindh. The Indian Arbitration Act applies only to the 
Presidency Towns and the Towns of Karachi and Rangoon, and, 
we have no doubt, that this monograph will be of great assistance 
to mercantile firms as well as to the legal profession. Fhe book 
is well got-up. The price is rather high. 
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JOINT & DIVIDED SONS AS HEIRS UNDER 
: HINDU LAW. 
. L 
I propose to discuss in the following pages principles of the. 
law of succession governing the rights of Hindu sons to succeed 
to the self-acquired property of their father on his death, 
according to the law of the Mitakshara. 


“Inspite of the contradictory texts in the text-books, and 
after some diversity of judicial opinion it is now well establish- 
ed that a Hindu father has full power to deal with his self- 
acquired property in any way he likes and the sons have nọ 
right .to interfere in his enjoyment and disposition of that 
property: It is only when he dies intestate that the sons take 
such property and the main topic here will be to discuss how and 
when do they take it. 7 


Now it has been laid down by the highest authority that a nor- 
mal Hindu family is joint in food, worship and estate. In &ases of 
such families, thé self-acquired property of the father, if any, would 
on his death automatically form part of the joint famély pro- 
„perty and be taken and enjoyed by the sons as members of 
joint Hindu family in equal undivided shares, But unhappily 
_what the law regards as the normal state is becoming every 
days more and more an abnormal one, and’ under igfluences 
“and stress ‘of forces, social, moral and economic the ideal joint 
family is fast disappearing. Separation of sons from their fathers 
in ‘the latter’s life-time is not uncommon, and the law as regards 
_the rights of sons, who have divided from theit fathers, ; ¿in the 
. latter’s life-time, in the self-acqhired property ofthe fathers by no 
`, means: s-clear. and’ free om difficulty, 
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i aey either be joint and undivided with their father, or some of. 
~ them may be joint and the others separate or all of them may . 
* have divided from their father. The first case obviously presents 


~ no difficulty. It is only the latter two cases which call for dis ` 


„cussion. And the questions that arise are whether the undivided 
Š sons inherit the self-acquired property of their father in exclu- 
sion to his divided sons, and if they take together, how do they 


. Theré gan be three possible sets of circumstances. The sons 


jake it, as joint tenants or tenants in common. Similarly in the - 


“case of sons who have all separated from their father we have 


to consider their rights inter se. s 


To begin in order. The first question is, have the undivided 
=‘sons a preferential right of inheritance over their separated brothers? 


e v &This question has been considered by the Bombay and the Madras 


_High Courts and answered in the affirmative. In Faktrappa 
v. Vellapa, 22 Bom, 101 and in Nanatawker v. Ramchandra, 
Tawker, 32 Mad., 377, it has been held.that under the law of the 
Mitakshara, on the death of a father leaving self-acquired pro- 
perty an undivided son takes such property to the exclusion 
pf a divided son. This view has evidently met with the weighty 
approval of Mr. Mayne who thus notices the Bombay decision in his 
book on Hindu Law. “ A grandson sued his grandfather and uncles 
fora partition. He obtained a decree as to allthe joint property, 
but*failed às to a part, which was held to be the separate property 
of the grandfather. On the death of the grandfather he brought 
a fresh, suit for a share of this, contending that by descent it had 
become joint property. This was perfectly true, but the answer 
to the plaintiff was that he was no longer a member of the co-par- 
cenary. On the grandfathers death his interest in the joint 
_ property. passed to the remaining co-parceners by coparcener- 


Š- 


ship. Hisown property passed to his united sons as heirs, and 
irPtheir hands became an addition to the joint property, in which 
° the divided grandson had no interest.” (3) Mayne 8th ed. 7535, 


- Js thf a correct exposition of the lawas laid down in the 


Mitakshara and other Commentators? and is it, further, in conso- ` 


nance with the abiding principles of justice, equity and good 
conscience? [It is*fespectfully submitted that it is neither the one 
‘nor the ôthere Before examining these and other authorities it 


\ 


‘ the provisions in the Mitakshara and other text books, 


.. To begin with the Mitakshara. At the very outset we have - 
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would -be exceedingly useful if we examine with some miiuténess., 


thee well known exposition of obstructed and unobstructed 
heritage. ‘ 3 
“Now the wealth of the father and the paternal grandfather 


“ becomes the property of his sons and of his grandsons, in right of ` 


“their being his sons and grandsons respectively, and that is- an 
“inheritance not liable to obstruction. But property devolves on 


“ paternal uncles, brothers and the rest, upon the death of the owner,’ 


“aid in default of male issue and thus the existence of a son and 


“ the existence of the owner are impediments to the succession; and | - 
“on their ceasing the property devolves [on the successor] in right ~- 


“of his being uncle or brother. This is inheritance subject to 


“ obstruction. ”(1) 2s * 


The author then enters into a subtle disquisition about the 
ownership of property andits acquisition and after arguing down 
his opponents to his satisfaction, lays down this proposition. 
« Therefore property in the paternal or grandfather's estate is only 
“by birth, although the father have independent power in the dis- 
“ posal of effects other than immoveables, for indispensable acts of 
“duty and for purposes prescribed by texts of Jaw, as gifts through 
“ affection, support of the family, relief from distress, and so forth ; 
“but he is subject tothe control of sons and the rest ig regard fo 
“ the immoveable estate, whether acquired by himself or inherited 
“from his father or others; for it is laid down in the Smritis, 
“Though immoveables or bipeds have’ been acquired by a man 
“himself, a gift ór sale of them should not be made without con- 
“yening all the sons. They, who are born, and they whq are yet 
È unbegotten, and they who are still in the womb, require the 
“ means of support; no gift or sale should therefore be made.” (æ) 
Later on while discussing the right of a. son to compel partition 


of the family property we have the remarkable verses: :—“ So, fke, 


“‘ wise, the grandson has a right of prohibition, if his unseparated 
“father is making a gift, or a sale, of effects inherited from, the 
“grandfather ; but he has no right of interference himself if the 
“effects were acquired by the father, on the contrary, he must 


“ acquiesce, because he is dep&ndent. 


(1) Mit Oh. L 1, 3. e.. 
. o Ca) Mit Ch. 1 1, 27, aan 
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“10, Consequently the difference is this; although he may have 
right “by birth in his father’s and in his grandfather's property, still 
since “he is dependent on his father in regard to the paternal estate, .. 
and “since the father hasa predominant interest as it was acquircd 

-< by “himself, the son must acquiesce in the father’s disposal of his 
self-“acquired property, but since both have equally a right in the 
grand- “father’s estate, the son has a power of interdiction if the 
father be “dissipating the property (2). 


".. + These texts, inspite of their apparent “inconsistency as to the 


e 
power of the father to alienate his self-acquired property, spow 


clearly that the right of the sons in the self-acquired property of 
„their father is by birth (8). This right, dormant, inchoate and im- 
-perfect as long as the father is alive and liable to be defeated at 
vant any time by the father’s alienation ; ripens and becomes perfect the 
moment hedies. Itis an unobstructed heritage. 


It is certainly open to a Hindu father to dispose of his self- 
acquired property among his sons as he pleases. Though according 
tothe law-giversif he chooses to divide it by way of partition, he 
should give equal shares to allhis sons, and may reserve a double 
Share for himself (4). But he can distribute the property -in 
unequal shares by making gifts or otherwise. 


It is the undoubted right of a Hindu son to compel partition of 

. ancestral property, and it is equally the undoubted right of a 

Hindu father to refuse to divide his self-acquired property. Where 

the angestral property is divided, whether at the instance of the 

father or the son, and the self-acquired property is not, do the 

rights of the son, acquired by him by birth, cease altogether i in the 
latter, i é. the self-acquired property ? 


A Now, i in the first place, it is obvious ee the Mitaka recog- 
niggs no distinction between the ancestral and the self-acquired 
«propert of'the father as far as the origin of the sons’ right to éach 

= is concerged. Inboth cases it is by birth. The difference is only 
one’of degree, in the gne case the son hasa right of interdiction, 
and not so in the other. = e 


ee 
(2) Mit. Ch. I, 5, 9510, 


(3) Of. Mig. Ch. 1, 1, 33, 
(4) Mit, Ob. d 67 jf 2 za 
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_ ~ [nthe second place it is well established that there can be 
3 partial partition of ancestral property, in the sense that a‘ part of 
a< it may be divided, and part ofit may remain joint by mutual con- 
‘sent or otherwise. Nowin such a case ne one would say that the 
rights of the son in such undivided ancestral property had, by the 
mere fact of partition,. determined.: If this be so, then by parity of 
- reasoning,how can it.be said that in the self-acquired property of 
the father, the partition of ancestral property worked an extinction 
of the separating son’s rithts. That the tights of the son cannot - 
* be extinguished in such self-acquired property of his father unless 
the father professes to give him a share, be it the slightest ora 
-mere trifle, is manifest from the comment of Vijnaneshwar on the 
text of Yajnavalkya that “the separation of one whois able to :- 
support himselfand is not desirous of participation may be effected: « ° 
by giving him some trifle.” ~ “To one who is himself able to earn 
wealth and who is not desirous of sharing hts father’s wealth any- 
thirfg whatsoever, though not valuable, may be given, and the 
‘separation or ‘division may be thus effected by the father, so that 
the children or other heirs of that son may have no subsequerit 
desire to claim a partition” (5).. . 
This brings us to the further question, “ Does the separating 
son lose his right by the fact that the other sons of his father 
remain joint or subsequently re-unite with the fatþer ”. „It 
is hard to see why should his rights, whatever they may be, >» 
be affected in the property which was never divided, nay, which 
was deliberately excluded from partition. The mere fact that 
the other sons remain joint, or subsequently re-unite, with the 
father, does not confer on them any additional merit which ghould 
entitle them to exclude their divided brother from his share of 
his fathey’s property which was never divided. The Mitakshara ° 
does not deal with the question directly. But in the Viramitro- Š 
daya, which is always received as a binding authority in tfe 
Benares School on all points on which the Mitakshara is” silent, ° ° 
it fs laid down that:—“ Ownership in the property of th® father 
‘or. other ancestor is to be held to be causea by sonship, etc, 
“alone if not attended With degradation and the like, disqualifica- 


“tion, but not also if attended with re-union; aneb as the sonship, . £ 

“etc, belong equally to all (the male issue,) whether reunited or a 

aa $5) Mit. Ch. I, 29,1% e" L . 3 
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“not, theréfore succession, to their property, of all the sons and 
“the like without distinction is proper. Because (if that were so), 
“then it would follow that when all the sons are separated and not 
“re-united, then the wifg etc, will become heirs as in default of male ; 
“ issue (8)”. ° 

This is a distinct authority in favour of the view here put for- 
ward, But it i$ said that there are indications of a contrary view 
in the Mitakshara itself and reference is mace to the provisions 
relating to the rights of a posthumous ŝon and one born after 
partition, and provisions relating to re-union. Now a posthu-" 
mous son and one born after partition stand on a footing of 
their own and their rights are defined bya series of special, texts. 
“A son” says Manu “born after a division shall alone take 
* . the paternal wealth”. There is also a text of Brihaspati which is 

explained inthis significant passage by the Mitakshara :— The 
meaning of the text isthis: one born previously to the distribu- 
tion of the estate, has no property in the share allotted te his 
father and mother who are separated [from their elder children]; 

nor is one, born of parents, separated [from their children], a 

`e proprietor of his brother's allotment” (7). This assumes that 
all the property has been divided, while we are discussing 
the case where the father does not divide his self-acquired pro- 
perty. It is certainly open to argument that under a strict 

. interpretation of the above text even the after-born son will not 
' be entitled to take to the exclusion of his elder brother, self- 
acquired property which was in existence at the time of the par- 
tition and was not divided. That this is so is absolutely clear 
from, the following text “Thus, whatever has been acquired 

by the father in the period SUOSEL ENE to partition, belongs entirely 

to the son born after separation” (8). The words acgutred by the 
father in the period subsequent to partition” show by negative in- 
ference that property acquired before partition would belong 

. ° toallthe sons, 

. Tits follows the rule :=—“ But the son born subsequently’ to 
the separation, mu&t after the death of his father, share the wealth 
with those who re-united themselves with the father after partition 

(6) Viramitf8daya, p. 437 Setlur} Hindu Law Books on Inheritance, 


C) Mit, Ch. 16,5. 
. (8) Mit. Gh. 1,660 
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as directed by Manu, or he shall participate with such of the 
brothers as are re-uniced with the father ” (9). This is but just ; the 
son born subsequent to partition gets his father’s share 
“as he was entitled to do. But this text does not even suggest 
that such re-united sons will take, in exclusion to the divided 
and not re-united sons, property which was never divided. Re-union 
implies previous partition. “Effects which hade been divided, 
and which are again mixed together are terined re-united, He, 
to whom such appertain, js a re-united person.” (19), “A re-union” 
*says the Smriti Chandrika “is completed not by the union of 
the fo-parceners alone, but by the union of their wealth. It 
must therefore be understood that the term ‘re-union’ does not 
apply, until the effects which had been divided, are again mixed 
together as before, so as to destroy altogether every mark indica- 
ting division. A mere joint residence of co-parceners does not 
amount to a re-union ”(11), 


Ret us now consider the texts relating to re-union. Before 
examining them it would be well to note the general scheme of 
the Mitakshara. The Mitakshara, as far as it deals with the Law 
of Inheritance, is divided into two chapters. The first chapter 
is sub-divided into twelve sections ; and each one of these sections 
- treats in some way or other of the rights of sons in their father’s 
and grandfather’s property. The time and modes of Partition 
are described, and the rights of different classes of Sons fre 
pointed out. Chapter II opens with the significant verse, “that 
sons, principal and secondary, take the heritage, has been shown, 
The order of sucgession among all on failure of them is next 
declared” (18). And then follows the well known text of Yajna- 
valkya “ the wife, and the daughters also, both parents, brothers 
likewise,,and their sons, gentiles, cognates, a pupil and a fellow 
student : on failure of the first among these, «the next in order 
is indeed heir to the estate of one who departed for heaven, leav 
ing no male issue. This tule extends to all classes” (18). Séctions 
I—VIII are an amplification and a commentary by Vijnan®shwara 
an this text. Section IX is headed “On the refunion of kinsmen 
after partition” and it opens with the placitum “ the author next 

(9) Mit. Ch. I,6,7. , (10) Mit. Oh, a2 ° 

(11) Smriti Chandrika, Ch, XI, 2. (12) Mit. II, 1, 1, 


(13) Mit. TI, 1, 3. os 
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propounds an exception to the maxim, that the wife and others 


‘succeed to the estate of one who dies leaving no male issue” (4). 


The words “who dies leaving no male issue” qualify all that 


- follows, in other words, the rules that follow are not appligablé 


to one who leaves sons,"him surviving. ‘Otherwise we would have 
a re-united brother excluding a divided son, which would 
certainly be , startling and, in the emphatic language of the 
Viramitrodaya “opposed to ’the immemorial custom of all coun- 
tries” (15), Vijnaneshwara then quotes the text of Yajnavalkya- 
“A re-united [brother] shall keep the share of his re-united [coe 
“ heir] who is deceased ; or shall deliver it to [a son subsequently] 


born” (16), and comments thus, “ Re-union cannot take place 


with any person whoever it be, but only with a father, a brother. 
or a paternal uncle: as Brihaspati declares : “He; who, being 
once separated, lives again through affection with his father, brother, 


„or paternal uncle, is said tobe re-united” (17), and “the share 
- or allotment of such a re-united parcener dsceased, must be 


“Jelivered by the surviving re-united parcener to a son subse- 


z; “quently born, in the case where the widow’s pregnancy was? 


“unknown at the time of the distribution. Or on failure of male 


- “issue, he, and not the widow, nor any other heirs, shall take the 


inheritance” (18). The text of Yajnavalkya above cited clearly 
applies to the case of re- united brothers, and does not deal with 
the righ®s of sons re- united with their father. And Vijnaneshwar, 
also though he ‘certainly mentions that re- -union can take place 
with one’s father, and though he uses a little more general langu- 
age, “confines himself to the case of a sonless brother re-uniting 
with his brothers. Indeed, it does not appear anywhere in the 
Mita&shara, directly or by implication, that a re-united son will ə 
take the re-united share of the father in preference to the latter’s 
divided sons. If this be true in respect of property which had 
been once divided and then again re-united, the rule would hold 
good more clearly and strongly in case of the father's self-atquired 
propeaity which had never formed the subject-matter of partition. 


“Ifit be argutd” says Mitra Misra in the Viramitrodaya, 
“that as. by reason of the text a re-united and the like Succeed 


(14) Mit. II, 9,8. . (15) Viramitrodaya pp. 486,437, 
(16) *Yajaavalkya, II, 39; Mii. vh, I.3 3 (17) Mit, I, 9. 3. i 
R ae (18) Mit. 194 
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to the estate of a ré-united, inspite of the wife and the like, 
so by virtue of the same text the re-united sons alone should 
„inherit the estate of the father when there are’ both re-united and 
“unagsociated--sons, The answer is thatgthe argument is not 
“tenable : since the term. ‘sonless’ occuring in the previous 
‘text, is to be construed with this text; hence the death of a 
re-united person, without male issue, is the cause of the succession 
(of a re-united co-heir); therefore, when a reunited person 
leaves male issue, then the text,—But ofa re-united co-heir etc— 
“cannot apply, since the circumstance of his being without male 
__issue%is wanting, consequently, in this instance, too, both descrip- 
tions of sons are equally entitled to take the father’s share by 
reason of the text,—“ The sons shall on the death of the parents 
divide their estate and debts in equal shares”. But only whatever 
remains after the enjoyment by a person re-united with his son, 
of that share which was previously alloted to him (on partition,) ` 
shal? be separately adjusted ; ñe., whatever share would belong 
to the father at the time, shall be taken by the sons dividing the 


same.”(19) So, too, in the Saraswati Vilas, “Therefore, that the ``. 
ownership of re-united and not re-united sons in the paternal -. ~ 


wealth is eqùal is only reasonable.”(20) 


Nilkantha, in the Vyavhara Mayukha takes an opposite view 
and the ingenious reasoning by which he reaches his cortclusions 
is most interesting. He begins with quoting the text of Yajna- 
valkya: “ As of a re-united [co-heir], the re-united [co-heir], so 
of the uterine brother, the uterine brother”. (This version, it will 
be observed, diffets slightly from that given in, and quoted 

» above from, the Mitakshra.) He then notices the “doctrihe of 
Vijnaneshwara Madana, and others” that the text and rules 
founded “thereon apply only to “one who departs for heaven 
leaving no male issue.” But ¢his, says Nilkantha, cannot be Sop 
otherwise “in the case of sons, some re-united with the father, 
and some not re-united, or of grandsons so situated wit® sons, 
they would share equally, which is a contradiction’(21), But? 
if the miles do apply to sons too, then, the result would be that 
a divided son would be excluded by a re-united unclé,* Nilkantha 

(19) Viramitrodaya p. 436 Ibid (20) Saraswati Vilas P. 763, 
l (21) Vyavahara Mayukha Section IX, 6. 
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~ refutes this objection; in a characteristic manner, as “ unworthy 


ius Of respect ” by putting a gloss on the text of Yajnavalkya, which 


originally reads “ A re-united [co- -heir] shall take...... or shall give | 
YP the share, to ( d born.” Now, it will be remembered, that in 
` the Mitakshra before the word ‘born’ are the words “[a son subst- 
~. quently].” Nilkantha instead of these words puts in the words “(a 
son at any tinfe)”, and he says that under the text, a son, whenever 
_born, whether before or after re-union, and whether divided or reunit- 


| ed, takes in preference to his re-united uncle and others, (#2) After 


` further discussion, he sums up : “ Here this is the ultimate drift : ‘A° 
son, whether re-united with his father, or not re-united, shall obtain 
“the entire paternal share, since the power -of intercepting the 
right to take a share, lies in the filial relation. Among (several) 
sons also, when one ig re-united, and the other is not, the reunited 


** one alone’ (succeeds), by the text, “of a re-united [co-heir], the 
“> “. re-united [co-heir].” (283) Asto’ this, it will be’ sufficient to say 


that Nilkantha has, instead of establishing the right of a re-uftited 
_son to preference over his divided brother by reference ‘to any | 


principle or authority, assumed it as a self-evident proposition, 


re which calls for no demonstration and requires no proof; indeed, 


“he says to hold the contrary, would be “a contradiction.” 
-Vachaspati Misra, in Virada Chintamani, follows the text 
“of a re- -united, the re- united.” literally in all its generality and 


. is prepared to carry it to its logical conclusion. “Ifit be urged” 


. sound. 


says he, “ that where one after division with sons lives in re-union 
withehis brother and dies leaving no son born after division, his 
share would be taken by the brother re- united, and not by the 
sonsgpreviously divided, we truly reply so”. (24) It is needless 
to remark that he is not supported, in this opinion, by any of the 
other writers. But, if the text of Yajnavalkya is to be applied 
at all to sons, one tannot see how or where he is wrong. The 
“elaborate reasoning of Nilkanatha, to escape the conclusion gccept- 
ed so boldly ‘by Vachaspati Misra, seems more plausible than 


Katlas Nath K: aiji 


(22) Vyavahara Mayukha, section IX, 8,9. 

(28) Ibid, sbotion IX, 16. ° 

t247 Wirada Chintamani p. 2:2 Setlur’ 8 collection of Hindu Law Books 
. . on Inheritance. 
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We very deeply regret to place on record the news of the 
-death of Khan Bahadur Maulvi Ghulam Mujtaba, late Govern- 
ment pleader, High Court, which melancholy event took 
place on roth June 1914 l 


Maulvi Ghulam Mujtaba held a highly respectable position in’ 

=~ the ‘profession and when he retired about a couple of years ago, 

it was felt that he was retiring much before his time, due no doubt’ 

to the sad death of his son, who had just joined the legal profession. 

He was a sound ‘lawyer and skilful advocate, and both by reason ° 

` of his ability as a lawyer, and high personal and professional 

character enjoyed the respect and esteem of the Judges and the -7 

profession. At one time he enjoyed a lucrative practice and if the 

fates had not been so unkind during the latter part of his life, he 

could have looked forward to many years of useful activity and a : T 

larger practice. On receipt of the news of his death references | l 

were made to his career and his Lordship the Chief Justice paid to 

his memory a well-deserved tribute. We beg to offer to the 

berieved family our respectful condolences. 





Shortly after the news of the death of Maulvi Ghulam Mujtaba 
arrived the'news of the death-of Sir Douglas Straight. There are 
still many among the members of the legal profession in 
Allahabad who had the honour of practising before Mr. Justice 

® Straight, and among the Judges the only Judge still on the Bench, 
who sat with him, is Sir George Knox the oldest Judge now in ~ 
India. “Mr. Justice Straight was a man of varied accomplishments e 
and he shone in every sphere of life in which his lot was cast. He 
arrivèd in India quite young, after having putin some teg years’ « 
practice, during which he easily acquired the repufation aha clever — 
„and eloquent junior at the Bar, who was retaingd as a junior counsel . 
in sope important criminal trials. He also satin Parliament for 
a few years. ltdid not take him long to establish a high repu- — $ 
tation as a Judge in India ;'anå the earlier volumes of the Alla- 
nae as contain aed judgments of his which are still read 


a a "NOIES AND OUPTINGS 
with “admiration. It was particularly in dealing with criminal 
cases that he was at his best, and those who heard him deliver his 
„Charges to juries in criminal trials, say that they were pieces of 
ae judicial eloquence which have never been surpassed and seldom equ- 
““alled in the annals of the Allahabad High Court. When Mr. Justice 
Straight retired he was comparatively speaking young, but he had 
- many sources of interest and did not believe in a perpetual mono- 
tony of life. Very soon after his retirement, he became Editor of a 
~ leading English newspaper and in his new sphere he achieved even 
greater distinction and popularity. On his retirement from the® 
Bench, he received special marks of appreciation from the Baf and — 
_ the Provincial service, and we have no doubt that the news of his 
death has been received with genuine regret in India, His con- 
nection with the country is still maintained in the person of his 
son—The Hon’ble Mr. Douglas Straight who is the Inspector 
* -~ General of Police in these Provinces. 





oa . In the retirement of Mr. Justice Sir Henry Griffin we have ‘lost 
l a Judge, who though not for many years on the Bench earned the a 

~ respect and esteem of all those who came in contact with him. 

- eHe has not left behind him any long or elaborate judgments, 

i but the qualities which won for him the respect of the profession 
were a clear common sense, patience and a temper which 
was nevey ruffled. We wish him every happiness in his retire- 

go ment. 
The vacancy caused by the retirement of Sir Henry Griffin, has 


been filled in by Mr. Justice Piggott, who has now been made 
His Lordship had officiated on the Bench on serveral 





permanent. 
occasi8ns and it was a foregone conclusion that he would have ẹ 


been as a permanent member of the court. We wish him many 
“© years of useful work on the Bench. ae 


5, * Mr. Justice Sir Pramada Charan Banerjee having proceeded 
< "ona short leaye, the Hon’ble Dr. Sunderlal C. I. E. has been 
appointeđ to officiate for his Lordship. In noticing the appoint- 
ment we beg to coħgratulate both the Government and his Lord-. 
ship. Mr. Jugtjce Sunder Lal’s career in the legal professién in 

the Allahabad High Court has been simply unique. For nearly 

a quarter ə a century he has been the leading member of the 
Vakil branch of the legal profession - and, has enjoyed the .mosb 





lucrative practice. He joined the legal profession so far bgck as the 


_.year 1881 and we doubt whether any other Indian Judge, with the 


_ exception of the late Sir Bhashyam Ayyangar of Madras, brought 
with ‘him on the Bench such a large and varied experience. His” 
otitstanding merit in the profession has always been thoroughness, l 
A man of vast legal learning, with unsurpassed grasp of legal 


` principles and command over case-law, a most powerful and skilful 


advocate, always anxious to maintain the highest legal traditions 
of the profession, courtepus to everybody who comes into con- 


° tact with him, he will, we think, be a tower of strength to any 


High Court. Apart from law to which he has been attached 


-with so much devotion, Mr. Justice Sunder Lal has taken very 


keen interest in education and the Government has honoured him 
thrice by appointing him Vice Chancellor of the Allahabad Univer- 
sity. We rejoice in his appointment for another reason also, This 
is absolutely the first time that a practising Vakil—Advocate of 


. the, High Court—has been appointed to the Bench. Of the four 


Indian Judges who have so far sat on the Bench at Allahabad, three - 


° were selected from the Provincial service, and one was a prac- 


tising Barrister. We have no doubt that Mr. Justice Sunderlal 
will reflect the highest credit, even during the very short-period of his ° 
appointment, upon a body of which he has been such a distin- 
guished and honoured leader. On his taking seat complimen- 
tary speeches were made by Mr. Durga Charan Banerji en bekalf 


Tts T Norns ab cortmas °° 2 ist 


of-the Vakil’s Association and Mr. Ryves, on behalf of the mem- — 


bers of the English Bar, his Lordship the Chief Justice paying 
a graceful and handsome compliment to the new Judge at the 
end of the proceedings. 


Mr. D. C. Banerji said :— 

‘On. behalf of the members of the Vakils’ Assogjation, I 
offer you our warm and cordial congratulations on your elevation 
to the Bench of this court. Although the appointment is +a 
temporary one, we welcome it for more reasons, than ofe. In 
the first place, this day marks an era in the histor of this 
Court. So far as this Court is concerned, «clause 4 of section 
2 of the Indian High Courts Act had remained as Jf it did not 
find a place in the Statute Book. During the carly eighties 
of the last century, the question ‘of the appointment of an, Indian 
on ¢he High Court Bench was raised for the first, time, and 


ree, 
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although the claims of the vakils of this court were passed over, 
we welcomed the appointment, then made, as, for the first time, 
it had thrown open the doors to an Indian. Later on when the 
next vacancy occurred, we moved the Secretary of State for’ 
India for recognition of the claims of the vakil section of the 
Bar. But although, our claims were again overlooked, we 
rejoiced that ap Indian member of the Provincial’ Civil Service 
ct had been appointed, as by that selection the claims of all Indians 
to be on the High Court Bench were confirmed, and could no 
-longer be ignored. This day, for the first time, a member of® 
the vakil section of the legal profession has been rais@d to ~~~ 
the Bench, and our long cherished hopes have been realised. 
You have, by accepting the appointment at great personal 
sacrifice, paved the way as you did when you accepted a similar 
`. appointment in Oudh, for the due recognition of the claims of 
we the vakils of this court. In the next place, it is a crowning 
-. > triumph of your career of unsurpassed merit and industry. It 
`- ewould be an act of supererogation on my part to refer to your 
career at the Bar at any length. It would be sufficient for me ° 
-. to remark that it cannot be said of any one else in this court 
° or elsewhere, that his-absence from the Bar for a certain time 
would bring the work. of the court to a stand-still. Your whole 
professional life has been one of inspiration to your juniors, and 


* 


.-  admiratien -to ‘your colleagues. We, who have been your 
colleagues till yesterday, feel absolutely certain that during the 
short time that you will adorn the Bench of this court, you 

> will maintain that high reputation which has ever been asso- 
ciated with your name in every sphere of ‘activity in which 
you h&ve been placed. I have no doubt that during the time . ¢ 
that you are on the Bench of this court, your achievements 

° _ there will be such as to merit the esteem of your brother Judges 
and the gratifying testimony of your own conscience, and 

* above all it will, reflect honour and credit to that body of Which 

aad you hayw#been a | distinguished member for so many years.” ° 
Mr. Ryves, Government advocate, offerred the congratulations 
ofthe Bar Association. He said: ‘Mr. Justice Sunderial, on 
behalf of thè "Bag Association I wish to associate myself with 
alk that pas keen said, and on behalf of that association 1. give 
you ą most, hearty welcome ?’ ; eee 
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His Lordship Mr. Justice Sunderlal replied as follows,- - 


‘Mr. Ryves and Mr. Durga Charan Banerji and gentle- 
men— I am very grateful to you for the warm welcome which 
yof have accorded to me, and for the terms in which you have 
spoken. Coming from the members of my own profession 
with whom it has been my privilege to be associated so long 
in work, I cannot but keenly appreciate it, and acknowledge 
itas I do with thanks. It is not possible for me, gentlemen, 
to say much on this ogcasion. All that I can venture to say 
now is that it ever will be my aim and desire in the performance 
of ‘ny duties to pursue and endeavour to approach in such 
humble degree as I can, the ideals and expectations you have 
indicated.” > 


His Lordship the Chief Justice expressed his pleasure in the «° 
following words—‘ Gentlemen, I may be permitted to join 
most heartily in your congratulations to my friend Mr. Justice 
Sunderlal, whom I am very proud to have sitting beside me 


to-day.’ 





WHEN A GOVERNOR IS NOT A GOVERNOR. 


The question in Ex parte Crump (Criminal Court of Appeals 
of Oklahoma) 135 Pacific Reporter, 428, is, Does a Governor's 
absence from a state for a few hours or days serve to put 
in force the constitutional provisions allowing the Isieutegant 
Governor to act in his Place? George Crump was convicted ° 
on a charge of forgery to serve a seven-year term in prison, — 
Lieutenant Governor, J. J. McAlester pardoned him în the 
absence of Governor Lee Cruce. The return to the writ of 
habeas corpus denied that Crump was pardoned, statig that 
the purported pardon was void in that it was attempted to 
be granted without authority of law by the Lieutenant Gov- e 
ernor of the state when the Governor was ‘qualified and actigg, 
and when the occasion contemplated by the Constitutiow for thee 
Lieutenant Governor to act as Governor had fot arigen. The > 
Governor on his return immediately directgd respondent to tis- 
regatq the pretended pardon, and insisted that his absence was 
merely temporary, and did not warrant the Lieutérfant Governor 
in acting in his place. The “court said: “A pardon is an act of 
. grace and mercy bestowed by the state, through its chief execu- 

e ee or e 
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tive, uponeoffenders against its law. Yeta pardon properly grant- 

ed is also an act of justice, supported by a wise public policy. While 
the power to pardon parol, reprive or commute after conviction for 

offence against the state is a matter of executive discretion. ‘Bhis 

discretion should be exercised on public consideration alone. An 
undue exercise of the pardoning power is greatly to be deplored. It , 

is inexcusable. eIt is a blow at law and order, and is an additional 

`+ hardship upon society in its irrepressible conflict with crime and 

criminals. If the Governor believes a law ynder which the prisoner 

, has been convicted to be unjust or too harsh, still he should not for ° 
Zs ” that reason alone exercise the pardoning power. The duty of fiti- 
~+., gating the severity of the law lies with the Legislature. As an 
‘officer he should look upon the law as wise and just, whatever may 
» +  behis private opinion.. An abuse of the pardoning power may be 
e so great as to warrant an impeachment of the officer who exercises 
e it ©% & * A full unconditional pardon takes effect upon 


at 


ie delivery either tothe person who is the subject of the favour or to 

Ms some one acting for him or on his behalf. After delivery, a pardon 
cannot be revoked. The authorities, without any conflict what- 
ever, deny to the Governor any such power, and hold the pardon, 
‘when delivered, to be irrevocable. * * * An abuse ofthe 
pardoning power does not authorize the courts to decline to give 
effect to a pardon, and no court has the power to review the action 
of the executive in granting a pardon, for that would be the exer- 
cise of the pardoning powerïn part, and any attempt of the courts 
to interfere with the Governor in the exercise of the pardoning 
power “would be manifest usurpation of authority. # @ è The 
functions of chief magistrate were created for “the benefit of the 
state amd are local to it; and as, the constitutional functions of his € 


ae 


< 
> 


office cannot be exercised out of the state, the effect of his absence 
„~ from the state is to suspend his constitutional functions, and 
thereupon these functions devolve upon the Lieutenant Governor, 
eand he ebecomes and is de jure and de facto Governor until the 
absent Swvernor returns to the state. * * * Jt follows that 
thé pardon granted and delivered by the Lieutenant Governor as, 
acting Governor, in the absence of the Governor from the etate, 
is a valid and* effgctual pardon. A fortiori the warden had.no 
authority tg, disregard it. As already indicated, the Governor 
has: no power to, revoke a full and unconditional pardon: that has. 
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been delivered ; therefore his order purporting to revoke this 


pardon was necessarily a mere nullity.” Chicago Legal News. 
DOES A BURGLAR WOUND INTENTIONALLY? 

If a burglar, in seeking to make his escgpe, shoots and fatally 
wotnds the insured is the injury intentional? This was one of the 
questions in Allen v. Travellers’ Protective Ass’n of America (Sup- 
reme Court of Iowa) 143 North Western Reporter, 974. Thomas 
Carmody died from injuries from a gunshot wound received at 
the hands ofa burglar. From the evidence it appears that quite a 
scuffle took place between Carmody and the escaping ‘burglar. 
The Beneficiary brings action for accident insurance against 
defendant held by Carmody. The defendant relied upon many 
by-laws and rules indorsed on the back of the certificate of mem- 
bership, chief among which was the following, “That the as- 
sociation shall not be liable in case of injuries, fatal or otherwise, 
or by intentional injuries causing death or disability, inflicted by the 
member or any other person upon him.’ The court said: “It is 

urged by appellant that a verdict should have been directed in 
° its favor on the evidence as a whole, on the ground that it con- 


clusively appeared that the injury from which Carmody died . 


was intentionally inflicted by the burglar. On first impression 
it would seem uncandid to say that the victim ‘of a burglary, 
shot by the burglar in an encounter, was not intentionally 
injured; and yet, we think it must be said, upon thf wh6le 
record, that circumstances are made to appear which fairly tend 
to show an intent to avoid personal injury on the part qf the 
. burglar. The theory of the plaintiff is that he shot only to 
frighten Carmody, and to make his escape. The evidence would 
warrant a finding that after the shot which took effect, he shot 
twice over the head of Carmody when he was within a few feet 
of him, backing downstairs, and when he could not have failed 
to inflict further injury upon him if he had tried to do so, #* * ® 
The defendant’s .defense. rested at this point wholly upon the 
ae ® 
question -of the intent of the burglar. Such intent c@uld be 
ascertained only by inference from the circumstances shown. 
‘The question of intent is usually and peculiarly a jyry question, 
-a + * We think the intent was not proved st» conclusively as 
to entitle the-defendant to a direct verdict upon the *afffrmative 


proposition, Chicago Legal News. . . > . 
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— DUTIES OF BARRISTERS. 


Many a debating society has enjoyed itself in discussing the 
proposition, “Ought a barrister to defend a prisoner whom he’ 
knows to be guilty?’ And much scorn has been poured ọn 
the ignoble men of law who are in the habit of doing so. 


As a simple matter of fact, it is impossible for a barrister ever 
to be in such a position. He can himself believe that his client 
is guilty, or he can believe—which is not always the same thing— 
that the jury will find him guilty. But when guilt, as in murdere 
cases, is partly a question of a prisoner’s state of mindevhen 
the offence was commited, it is a matter of deduction on which 
no one can be infallible. In fact, even the confession of a prisoner 
is not conclusive; and there are plenty of foolish people who 
have given themselves up for murder, and caused the police 
trouble by bogus confessions, merely for notoriety. 

In defending a prisoner, a barrister’s position is as simple 

- and straightforward as it need be ; he may put everything in the 
most favourable light for his client, but he has any over-riding ° 
duty not to mislead the court. A barrister whose client has 
deceived him into doing so is justified in throwing up his brief 
directly he finds out what has happened. On seeing that the 
admitted facts are hardly consistent with his client's innocence, 


a parrister will usually advise him to plead guilty, and then 
speak in mitigation of sentence. 


A, barrister who deliberately deceives a judge in.a case Would 
run a great risk, for the benchers of his inn might “disbar” him. 
On one occasion a very well-known Q.C. himself a bencher, 

*“‘disbenched and disbarred.” Another Q. C, who was 
debated set up for himself as a “ consulting lawyer” in ghambers 
in Bond Street. But in such a position he could not legally 
either address a judge or draw a legal document. 


There are,many anomalies about the Bar. For instance, a 
barriste’ must know all about contracts, but cannot make one 
in respect of his*professional work, for he may not sue for hts 
fee. Again, the benchers of his inn,a self-elected body, cam *disbar 
him and deprive him of his liying without an appeal to open 
court. e Bate since a breach of professional etiquette may result 
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in his being disbarred, his etiquette binds him just like’an Act of 
Parliament binds other people. 


A barrister settling a legal draft uses a shorthand which has 
to be expanded by a solicitor’s ‘copying clérk. Thus a trustee is 
always a “tree,” a solicitor is a “solor,” and no self-respecting 
conveyancer would write “hereinbefore,” “ hereinafter,” or “said,” 
These appear “ hinbfe,” “hinar,” and “s.” “ Hereditaments” — a 
dreadful word, of which he is rather fond—appears as “ hdts,” 
and, of course, “heirs, executors, administrators, and assigns” as 
“hrg exs, ads, and assns.” 


It is strict etiquette for a barrister’s fee to be marked before 
he gose into court, and he is .entitled to have it in cash before 
he does so, though probably this does not happen in one brief 


-in a thousand. 


© 


He is obliged by etiquette to consider all his professional 
brethren of equal skill, and it would be most improper for a 
“junior” to indicate any particular K. C., with whom he would. 
like to be briefed. However, a barrister’s clerk is not bound, 
and a sensible solicitor will soon find out all he wants to knows 
about the relative merits of King’s Counsel in the clerk’s room. 


The relation between a barrister and his clerk is a curious sort 
of loose partnership, and the clerk ofa successful bargster pay 


make an income running well into four figures, All the bargaining 
falls upon him.—London Daily. 


WOMEN LAWYERS IN ENGLAND. ~ g 


Politicians ofal] parties, including Sir John Simon the attorney 
general and Viscount Haldane, the Lord Chancellor, have given 


their support to.a movement to admit women to practice as 
e 
lawyers in England. - 


Sir John Simon announced his support of the movement in a 
speech which he delivered in favor of votes for women. and Lord 
Haldane backed him up when a deputation waited upon him 
urging that the change should be made immediately. The depu- 
atioñ „laid stress on the fact that in America eand in most 
progressive countries women were allowed to practice, and even in 
England women were admitted to practically every othtr profession, 


134 LAW LIBRARY 


LAW LIBRARY. 





THE PROVINCIAL SMALL Causz COURTS AcT— Act IX of 
1887) As amended up to the 25th February, 1914, with exhaustive 
notes efc, by Kedar Nath Chaudhri, of the Provincial Civil 
„Service, Judicial Branch, Bengal, First Edition, 1914, Published 
by the Author, Price Rs. 2-8. y 

This is a useful annotated edition of the Provincial Small 
Cause Courts Act. All the cases have been collected under 
appropriate heads, and all reports, both official and non-official, 
have been laid under requisition. The book bears the marks 


* of great industry and diligence on the part of the author. But 


it seems to us that in the anxiety to note down every case the 
author has taken somewhat insufficient care to properly digest 
the materials collected by him. The result is that we have, 
here and there, a mere head-roll of cases, without any reference 
to their facts or to the points actually decided therein. We do 
not know why the learned author did not follow the common 
and useful practice of relegating the names of cases to the foot- 


notés, The text interspérsed with names of or reference to cases 


is very inconvenient to read. Then, again, the plan in citing 
cases, the leading one by name and the others by reference 


`~ tothe volumes and pages of reports, is, to say the least, quite 


novel, Whatever its utility which is not quite apparent, it has 
made the Table of Cases cited quite perplexing. The Index 
may haye been a little fuller. On the whole, the book, though 
susceptible of much improvement, should prove useful to Judges 
amd practitioners. The printing and get-up is moderately good. 


7 THE 


7 Allahabad faw Journal 








VOL. XHŽ | ` ALLAHABAD: JULY, (914. l No. 7. 





one & DIVIDED SONS AS HEIRS UNDER 
HINDU LAW. 
H. 


In the preceding pages (1) I examined at some length the 
provisions in the Mitakshra and other text books relating to the 
rights of divided and undivided sons in the self- acquired property 


of their father, and I endeavoured to show that no authority can be, 


foufd inthe Mitakshra for the proposition that the undivided or 


reunited sons are entitled to succeed in preference to their divided. 
brothers. On the contrary the Mitakshra indirectly and by neces- 
sary implication lays down that their rights are equal; and the, 


Viramitrodaya affirms the same in clear unmistakeable language. 
Nilkantha, indeed, in the Vyvahara Mayukha maintains the con- 
trary doctrine, but his conclusions, it has been ‘shown, are based 
upon an unwarranted gloss on the text of Yajnavalkya, anā his fea- 


` soning is founded upon an assumption which begs the whole ques- 


tion, At any rate, the better opinion—and as far as the Benares 
School is ‘concerned, the only opinion—seems to be in favour of 


perfect equality of rights among the divided and undivided sons, 


in their father’s self-acquired property. It now remains to iscuss 


. whetheg the conclusions arrived at here on a first hand examina- 


tion of the original texts are borne out and supported by the mo- 
dern text book writers and decisions of Anglo-Indian Courts. e 


e It'will’be remembered that with the exception ‘of Vivada Chin- 


tamani all the commentators are agreed, though on different 
grougds, in recognizing the pre-eminent position of a son, whether 


united ‘or divided, and his right to succeed to his fathes to the exclu- 
sion of all other heirs whatever; and this rule, founded manifestly 


. . . b 
(1) Post pp. 115—124. ee 
e e e 4 . e 
: xn6J °- 
6 ë 2 
° s e e e 


136 * ÍONS AS HEIRS UNDER THE HINDU LAW 


on the basic principle of Hindu Law, has been affirmed and fol- 
lowed by the courts. In Ramappa Naicken v. Stthammal (1) 
where the contest was between a divided son and his father’s 


widow, it was held by a Full Bench of the Madras High Court that * 


the son had the first rigitt. Their Lordships rightly laid stress on 
the spiritual identity of the son with the father. Texts innumer- 
able, from the Vedas downwards, can be quoted to show with what 
passionate longing a son was desired by the ancient Aryans, and 
what untold benefits, of this world and the next, were his who had 
the good fortune of possessing a son and what miseries would be 
his lot who had none. “Since the son delivers his father om 
the hell named put he was therefore called putra by Brahma 
himself” (3). According to Baudhayana, cited by the learned 
Judges, “the bodies of his ancestor are born again if he let him 
figuratively address his own soul in the person of his child, that a 
son or other male. descendant is consubstantial with his father or 
other ancestor” and further “male issue of the body being in €X- 
istence, the wealth goes to them”. Their Lordships then proceed 
to consider the effect of partition on the general rule as laid down 
above and they remark in a pregnant passage that “The effect 
of partition is notto interfere withthe right of inheritance, but 
to resolve joint rights into several rights. It frees so much of the 
estate as falls to the lot of his father from any present proprietary 
right on the part of the divided son, ‘but it does not annul the filial 
relafion nor the right of succession which in the absence of dis- 


qualification, is incidental to that relation.” They then notice an 


exception to the general rule. “There are no doubt texts which 


declare the right of the son born after partition te take the whole’ 
wealth of his father and so to debar the separated sons from any: 


share in it.” But these texts “ must not be understood as declar- 
ing that separated sons would under no circumstances take*by in- 


heritance the separated share of the father, any more than as de-’ 


clating that the son begotten after partition could under no ecir- 
*cumstarites claim succession to his brother who had separated 
before his firth,” The texts “declare. no more than the relative 
rights of the sons bor before and after partition where both classes 
exist ”, and theye are “obvious reasons why a preference should 


~ s e (1) [1879] 2 Mad., 182 F. B. 
a %e (2) Manu, , IX, 188. 
- . = z . > e ° 
e . . 
. z a 
e a 
e aeons : . 


SONS AS HEIRS UNDER THE HINDU LAW ° i8 


be accorded to the latter : they have not received their shares ; they 
are probably in union with the father at the time of his death.” It is. 
necessary here to note thatthe texts give a preferential right to 


* the,son born subsequent to partition as regards property acquired 


hy the father after partition. The point actually decided by the 
court was that, under the Mitakshra, a divided son is entitled to 
succeed to his father’s share in preference to his father’s widow. 
The merits of divided and undivided sons fater se Were not in dis- 
pute. The head note, in so far as it gives a superior right to un- 
divided sons, is plainly ‘incorrect and misleading, and has been a 
sousce of confusion, as will be seen hereafter. The dicta of the 
learned Judges would indicate that they were making no distinc- 
tion between the rights of divided and undivided sons. Their ob- 
servation that’ partition “ does not annul the filial relation nor the 
right of succession” incidental to that relation goesto the very 
root of the matter and is a clear and indubitable authority in favour 
of the equal rights of a divided son. f 


` That the ordinary rules and conceptions governing the succes- 
sión to sonless man do not apply to sons at all is made clear in 
another way. Itis an elementary rule on which the whole law of 
succession is founded that “to the nearest sàpinda the inheritance 
next belongs” (1). It is equally well-established that grandsons take 
aright by birth in the property of their grandfather and in the case 
of an undivided family sons, grandsons, and great grandsons take to- 
gether by right of survivorship and representation. Would the “same , 
rule apply to the case of divided sons and grandsons and great 
grandsons, The question arose in Madras inthe case of Masudayi v. 
Doratsami Karaimbian (2), and it was contended on behalf of the son, 
that “ the plaintiff (son) and his nephews being divided there is no 
co-parcenary, and where there is no co-parcenery there is no right of 
representation, and the plaintiff takes the whole of his father’s estate 
as his nearest sapinda”, a fair logical argument, but built upon” 
tie assumption that sons, grandsons, and great-grandsons are’ like 


other heirs. But that they are not. ` They form a class‘apart and , 


the contention was rightly rejected by the court as one which 


“wquld not bear examination. Their Lordships, after quoting with 


approval the dicta in the case of Ramappa Naickep v. Sithammal 


(3) cited above, point out that “the Mifekshra gives to the « e 


(1) Manu., 1X, 187. (9) [1907] 80 Mad., 348 (8) [f89] 2Mad., 182. 
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grandson an ‘unobstructed’ right by his birth to the separate pro- 
perty of his grandfather,” and “partition does not annul it or 
convert it into an ‘obstructed ’ right, therefore the existence of a 


son cannot defeat it although both son and grandson are separat- : 


ed from their ancestor and from one another” (2), and though 
this is an exception to the general rule that the inheritance ` de- 


volves upon the nearest heir but the exception follows from the very _ 


nature of the right of the grandson in his grandfather’s estate, and 
it cannot be said that “the right of representation cannot under 
the Hindu Law exist where there is no exfsting joint family”. 


We will now proceed to examine the cases, to which reference 


has already been made (2), and which confer a superior right on the 
undivided son. In Faktrappa v. Yellappa (8), the plaintiff who had 
already enforced a partition of his share against his grandfather 
and uncles in respect of joint ancestral property brought his suit 
on the death of the grandfather to recover from his uncles by parti- 
tion his share in the grandfather's share of joint ancestral propextv 
as also. in his self-acquired property, which was in existence at the 
time of the previous partition but had not been divided: Claim 
as regards the joint ancestral property which fell to the grand- 
father’s share was not-pressed as that would go by survivorship to 
the surviving members. of the joint family, the sons, uncles of the 
plaintiff. But as regards the self-acquired property it was urged 
on his behalf that it must be treated as being of the nature of pro- 
perty left Gndivided at the time of the first partition, and that on 


“the grandfather's death it became divisible among all his sons 


and grandsons who succeeded to it in equal shares. This conten- 
tion'did not find favour with the court which held that under the 
Mitakshra, as between united sons and a separated grandson, the 
successién on the grandfather’s death to his self-acquired property 
goes to the united sons. Mr. Justice RANADE observed thet the 
self-acquired property çannot be treated entirely as if it was joint 
property left undivided and he cited with approval a passagein 


West and Buhler that “in the case of a joint succession, the sons , 


succeed by Survivorship, and sons who have separated fram their 

father and the family are passed over in favour of sons who have 

remained united with him” (t). Reference was also made to Ras- 
ee -o 


(1) 80 Mad, B4lat p. 352. (3) Post p. 116. 


(3) (1896],22 Bom., 101. (4) -West and Bubler, Hindu Law, p. 63. 
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\ 
appa v. S ttahminal (1) as an authority in favour of the preferential 


“right of an undivided or re-united son. Both the learned "Judges 
(RANADE and JARDINE, JJ.) attached great weight to the fact that 
no claim ofa like nature had ever come before the courts as being 
in itself strong evidence of the unsoundness*of the‘plaintiff's con- 
tention. They were also impressed with “the grievous inconveni- 
ence which the interpretation suggested would produce” in “ open- 
ing ” the door to a flood of litigation. “A partition,” it was said, “once 
made must be presumed to be fina] and complete.” And accord- 
‘ng to JARDINE, J. “the claim was contrary to the spirit and presump- 
tions®f Hindu Law.” It is impossible to say that the judgmeuts 
are satisfactory and rest on any sure ground. It is a matter for 
regret that their Lordships did not think it necessary to consider 
“the original Mitakshra and Mayukha texts cited before them. 
The case of Ramappa v. Sithammad (2) cannot by any stretch of 
language be deemed to be an authority in favour, if it is not indeed 
to a,directly opposite effect. The analogy of and reference to the 
case of a son born after partition is inconclusive as the rights of 
° such a son rest, as has been shown, upon special texts (3). One 
fails to see how the finality of partition is affected or partition re- 
opened, The sepafated son only wants a share in that property 
which was excluded from partition, and the analogy as to that 
with due respect to their Lordships, of joint property left undivided 
is quite fair and legitimate. The ‘grievous inconveniences is got 
quite obvious, though injustice of the rule laid down by the Court 
is. It is punishing one son for seeking partition of ancestral 
property and rewarding the other for his supposed merit in remain- 
ing joint. As to lack of decisions upon the subject, it is to borrow 
» the language of TELANG, J in., Apaji v, Ramchandra (*), ‘noba cir: 
cumstance of much weight” The case of Fakirappa v. Vellappa (5), 
was approved and followed by the Madras High Court in Vana’ 
Tawker v. Ramchandra Tawker (8), where it was held that under 
the law of the Mitakshra, on the death of a father leaving self- 
atquired property, an undivided son takes such"propeaty to the 
exclusion of a divided son, although the divisjon took place after 
e (1) [1879] 2 Mad., 182. (2) [1879] 2 Mad., 182. 
© (8) Cf Newal Singh v. Bhagwan Singh, [1882] 4 AN.. #29, 


(4) [1881]16 Bom., at p. 55e fe ; 
. (5) [1896] 22 Bom.. 191 supra, (8) [1908] 32 Mad.»37%, 
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the acquisition of such property by the father. The learned Judges 


. 
* (MUNRO and PINHEY, JJ.) after referring to the texts of the Mitak- 


sbra, and the case of Balwant Singh v. Rant Kishori (1) say that 
“the dictum of the Mitakshra that the son has a right by birth in” 
the property of the fatter whether ancestral or self-acquired daes 
not appear to have been dissented from in any case,” Quite true 
and it does follow from this that “the succession to the self-ac- 
quired property of the father would, where there was an undivided’ 
son, be by survivorship rather than by inheritance ” but why so only 
in the case of undivided sons, why not in the case of divided sons® 
too; and how does it, with due respect, follow that “he whostook 
by survivorship would exclude those, such as divided sons, who 
could only take in any case, by inheritance” and it is still more in- 
comprehensible that as “ being already divided, he could not claim 
any thing in the partition” of joint ancestral estate “the divided 
son is entitled to no share in the self-acquired property of the 
father. For that property immediately on the father’s dgath, 
becomes joint property and liable to be partitioned among the 
undivided sons.” The argument that there is no text which says 
in so many words that the son who has remained undivided 
succeeds to the father’s self-acquisitions to the exclusion of the 
divided son, is met by the court, “ by stating that the broad princi- 
ples of Hindu Law being what they are, there is no necessity for 
such a text.” This is, one may be pardoned for remarking, a 


-rather heroic way of meeting a difficulty ; what those broad prin- 


ciples are we are not told. 


T8 the analogy of joint property left undivided the Judges 
answer that “ while theoretically the sons have an ‘interest by birth in 
their father’s self-acquisitions, still, as the father can dispose of those 
acquisitions at his pleasure they are not co-parcenery property in 
the ‘ordinary sense and it is only the latter property, that can form 
the subject of partition, After obtaining, on partition, his share of 
all the¢divisible property, the separate son loses all the rights which 
he had aga member of the co-parcenary and it was only as a mem- 
ber of the .co¢parcenary that he had an interest by birth in his 
father’s acquisitions, All the right that remains to him with gegard 
to his father’# property is the right by virtue of his sonship: to in- 
herit in the abseifce of undivided sons.” That is to say, in other 


as (1) [1898] 20 A1., 267, 
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words, it is true the sons have a right by birth in the father’s self- 


- acquired property, but that right is co-existent with and dependant i 


on their right by birth in the ancestral property as members of a 
to-parcenary. A3 soon as the co-parcenary is dissolved the former 
right is destroyed. This proposition, it issubmitted, is incorrect. 
A somewhat lax use of the words, inheritance and survivorship 
has led to evident confusion of thought and ideas. “ Right of 
survivorship” presupposes equality-and identity of right in the’ 
property subject thereofon the part of the deceased and the 
survivor. In joint ancestral or family property all members of the 
joint family, or to be more accurate, the co-parcenary body have 
absolutely equal rights and each of the members is the owner of 
the whole property as well as his undivided unascertained share, 
This is obviously not true of self-acquisition of the father, which 
has been kept separate and not thrown into the joint stock. In 
one sense, loosely speaking, all sons, whether divided or undivided. 
inherit such property, by right of survivorship by unobstructed 
succession, They succeed because they survive their father. “The 
unobstructed, or rather the unobstructible, estate is that in which 
the future heir has already an interest by the mere fact of his 
existence. If he lives long enough he must necessarily succeed to 
the inheritance, unless his rights are defeated by alienation or 
devise, and if he dies, his rights will pass on to his son, unless he is 
himself in the last rank of Sapindas, in which case his sog is one 
of the line of unobstructed heirs (1).” To say that an undivided 
son inherits by right of survivorship, and a divided son by right of 
inheritance is inaccurate and is creating a distinction whereenone 
exists. Whether by inheritance or by survivorship, call it what you 
will, right of succession is one and the same, common to both classes 
of sons. The rights of both mature on the death of the father ; and 
the righfs of both can be determined by previous alienation or 
devise on the part of the father. This right is entirely distinct 
from the right of the son as a co-parcener in the co- -parcenary pro- 
perty. There no one outside the co-parcenary has*any rght.and 
the rights of all within the co-parcenary are equal, (of course 4s 
the cg-parcenary subsists as such); and there is no reason why 
should the one depend on the other. Sasae 

(1) Mayne Hindu Law, 8th edep. 848 and see Bai Parson vs, Bai Somat, 

[1912] s@ Bome, 424. 
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The judgment in Nana Tawker’s case (1)is really based on the 
- view of the court that a re-united son succeeds in preference to a 


not re-united son, and accordingly ‘the rule being as above stated: 


in the case of re-united son there can be no hesitation in applying’ 
the same rule in the ecase of one who have never separated,” pn 
un-exceptionable conclusion if only the premises were correct. 

And this is really also the ground on which Mr. Mayne has ex- 
tended his approval to Faktrappa’s case when after stating the facts 
of that case he goes on to say :—“ On the grandfather's death his 
interest in the joint property passed to the remaining co-parcenerse 
by survivorship. His own separate property passed to his owneuntt- 
ed sons as heirs and in their hands became an-addition to the 
joint property in which the divided grandson had no interest ” (2). 
The only difference between the Madras High Court and Mr. 
Mayne is that the former state some reasons for their opinion while 
Mr. Mayne takes the matter for granted. Now, what are those 
‘reasons? In the first place reference is made to Schedule II section 
9 of the Mitakshra where the author makes provision for re- 
union after partition. Thena text from Vivada Chintamani is e 
cited “ Re-union can take place between father and son. It is also 

* proper that the title of sons to the estate of their father 
should cease after the division of property, and should revive after 
their re-union ” and then follows a precedent from Vyavastha 
Chandrika. “In a Hindu family where a re-union has taken place 
iane certain members after partition the members of the re-unit- 
ed family and their descendants succeed to each other to the exclu- 
sion of the members of the unassociated. gr not re-united branch 
(3).”. Now the provisions relating to Re-unionin the Mitakshra 
have already been considered in great detail and it is sufficient e 
here to say that they do not apply to the case of sons at all. -As to 
Vivada Chintamani, one cannot say whether the Madras High Court 
would be prepared to’accept the author’s views in their entirety, re- 

è collectipg that this writer would deny the right ofa divided”? son 
altogethes in tompetition with all classes of re-united kins- 
mén whatsoever, a conclusion opposed to the “immemorial custom | 
of all countries ”—and the previous rulings of the Madras Coyrt it- 
self. The prectdent from Vyavastha Chandrika does not touch the 


(1) [1908] 38°Mad., 877. (8) Mayne Hindu Law, Bih ed, 755. 
o °’ (3) Vyavastha Chandrika Vol. II p. 404, 
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present point at all, though the pmccncss: of, its language - may be 
somewhat misleading. ; ry 


` Both the Bombay and Madras Courts have relied on a passage 
‘in West and Buhler’s Hindu’ Law. “Sons who have separated 
from theif father and his family are passed over in favour of sons 
who have remained united with him or were born after the separa- 
tion ” but the authorities cited in support of this statement from the 
Mitakshra and the Mayukha relate exclusively to rights of sons 


” 


born subsequent to partition. “This is an application,” The learn- 
"ed authors proceed “of the principle that a joint and undivided 
succession of the descendants being taken as the general rule, those 
who have become exceptions to it, or who having been exceptions 
have since ceased to be so, are treated accordingly. The rights of 
succession are as to their mutual extent their rights as they would 
be in a. partition made immediately on the death of the propositus, 
This is brought out most clearly perhaps in the first section of the 
Dy& Krama Sangraha. It is in general rather assumed than pro- 
pounded as after providing for representation of sons, by grandsons 
and great grandsons, the discussions “proceed on the basis of thé 


deceased owner’s having held separately, without which there , 


would be no room for several rules to operate, since on a partition 
on-hig death the then joint owners with him would take the whole.” 
(1) This exposition of law is by no means very lucid but this much 
is perfectly clear that it applies only to members of a co-parcenfry, 
The passage occurs under the heading of “Succession to the Pro- 
perty of an Avibhakta Grihastha ” 2. e, male member of a qp- par- 
cenary: (2). At p. 77 the authors treat of “Heirs to the separate 
Grihastha, upakurvana Brahmchari, and to the separate pro- 
perty of an undivided co-parcener” and the rule is stated thus. 
“ Sons, 6on’s sons and son’s’ son’s sons—the three first descen- 
dants of a separate Grihastha in the male line inherit per stirpes. 
(8) Here it will be seen. there is no mention of any preference ef 
undivided over divided sons. All inherit equally. , Later on, at p. 
140 the authors deal with Re-union “ Succession to a Sadasrishti ” 
*and the.conflicting views of the Subodhini ared the Mayukha are 
noticed, “ According to the Subodhini sons who are not re-united 
(1) West and Buhler, Hindu Law, 3 Ed. p. 68. (a) 1 pid ma 65. ° 
(3) 1 bid p. 78. 
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with their fathers, nevertheless receive @ share of the estate of the 
e . s 
‘latter. According to the Mayukha also, unreunited sons take the 


- estate of their father, except in the case where some sons are 


reunited with him then the latter have preference (1), This* 


examination makes it cl®ar that Messrs. West and Buhler can in no 
way be regarded as supporting the view taken ere the Madras and 
Bombay Courts. 


I have amined the reasoning of the Bombay and the-Madras 


Courts with some minuteness both out of respect to the learned: 


Judges and as required by the importance of the subject and I have 
endeavoured to show, with great diffidence, that that reasonirfy is 
not quite free from error .or fallacy. Moreover there are some 
considerations of a general nature which detract a great deal from 
the weight due to those decisions, at any rate, as far as the Be- 
nares School is concerned. In Bombay the Mayukha is regarded 
as a paramount authority and the Mayukha is on the side: of the 
undivided ‘son. The attention of:neither of the courts weuld 
seem to have been -drawn to the elaborate reasoning of the -Vir- 
mitrodaya and other text writers who maintain the equality of 
_ tight of all sons, whether-diviced or undivided. 

-Of the modern writers on Hindu Law, the opinion of Mr. 
Mayne has already been noticed. In Sarvadhikari on Hindu Law 
of Inheritance, it is stated that “sons legally separated from their 
father Wave not, on his. death, any‘claim to inherit his property 
witha son not separated (2).” But no authority is cited, and 

the very next sentence shows that the author was only considering 
the case of sons born subsequent to partitign. ‘Shastri Golap 
Chandra Sarkar is clearly of opinion that the rules, relating to Re- 
union’ do not apply to sons at all and consequently sons whether 


re-united or divided, inherit in equal shares (8). a 
roe oh Kailas Nath Katju, ` 
y (1) 1 bid pp. 140,141.. (2) Sarvadhikari p. 886. i 


e (8) Sarkar, Hindu Law 4th ed p. 300. 
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NOTES AND CUTTINGS. 


WHITES AND BLACKS 

In A course of an address delivered at the Illinois Bar Asso- 

ciation on “the Enforcement of Law” and published, in the Chicago 

Legal Nws, the president Mr. Robert Mc. Murdy made refer- 

ence to the treatment of blacks by the whites as follows: — 
° Yet we must bow our heads in abject shame, for the crime 
agaifist society we call by the name of lynching is a crime of our 
own land and, of none other, and in this regard we stand before 
the world, degraded, disgraced, decivilized, inhuman, brutal, with- 
out defence or palliation, 

-This record has been excused on various sand : We have 

to rely for maintaining order upon our local police, while foreign œ 
countries have a national force (parenthetically, much may be 
said in favour of a State constabulary) ; we are a new country, 
and have not settled down as yet intœa habit of respect for law ; 
we are not one-minded, owing to our heterogeneous population ; 
we are obliged to contend with the American saloon ; we are pecu- 
liarly a people who carry weapons, At all events, the fact remains, 
But these arguments touch very lightly the crime of lynching, 
which, by the way, is of such frequent occurrence that? we bave 
grown callous upon the subject, and need to be reminded’.of its 
barbarity. 


‘Statistics are available for three years prior to those. compiled 

by the Chicago” Tribune, so that we have the record as far. back 
> as 1882.. .. l ; ; : w 

Thg number lynched in this country daring the anad named, æ 
thirty-two years, has reached the astounding total of 3998, an ° 
average of 124 a year, ten a month, one every three days, although 
in the last ten years we have reduced this average to sevemty-two, ° 
partly through changing conditions in the South” brought about > 
. by restrictive liquor laws, partly through pubtic sentiment treated 
by aopstant agitation of the subject, and in a small degree by 
legislation directed against mobs. . 

In 1913 we reached the lowest mark, the ayes figures be- 
«ing, reduced to four a month ; of the victims all hut one wele co- 


lotred and only ten Were even accused of rape. In one-half of 
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these fogty-eight cases the victims were only supposed to-be 
‘guilty of any actual crime, -and at .least two were proved to be 
innocent. The extent of the lawless spirit is indicated by the . 
fact that these acts of last year’s mob were committed’ in fifteen 
different states. Illinois was represented in the shameful list. 
This, sadly enough, is not the only. blood-blot on the arms of our 
state, for such horrors have taken place before. Every ‘other 
year on the average Illinois has joined the mob ‘Justice-has 
been stabbed on the soil of Lincoln, and,sindeed, in the city of his 
hoine, in the place where he lies buried, in the capital of the state. ° 

It ought not to be: a solace to us to find other states ‘even 
more lawless, but we maj obtain a grain of guilty comfort from 
the fact that, during. the entire ‘thirty-two years, seven of the 
states have never gone a twelve month without a lynching—not 
for almost a third of a century has a whole year elapsed with- 
out mob murder in the.states of Alabama, Arkansas, Georgia, 
Louisiana, Mississippi, South Carolina, and Texas.’ ° 

Only five states in the Uñioir have been wholly free from this 
‘crimé during the period named—Madine, Massachusetts. New 
‘Hampshire, Rhode Island, and Vermont; the remaining New 
England state, Connecticut, has lynched but one person. Let us 
bow low with bared heads to New England. Her fine old civili- 
zation has held her in check and saved, not the honour, but the 
facé, of the Republic. 
Forty-eight states in the Union and over the names of forty- 

three we must write the word - -uncivilized ? : 

‘The white race has not escaped in this slaughter, for 1227 
white persons have' been lynched, one for every ten days. The 
lyncher is no respector of sex, for seventy-six of the victims have 
been women, one for every five months. . 
~ It used to be said that this’ terrible punishment was reserved 
for those who commit rape, but that excuse has long been buried. 
Not mbre than one-third of the victims have been charged with 
-this crime or evén- suspected’ of it. The offence is hideous but 
it can’ afford no ‘Basis for volunteers to constitute themselves’ 


` judge and jury and executioner. In passing, what has changed 


the negro’in freedom that he shoujd commit this crime, unknown 
when -the women were left in his cate unprotected during the 
long vee of the rebellion! Litery goog people have conclifded 
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that it is the white man’s whisky. Could it be the -Jaw of reaction 


demanding terrible retributive justice! The breadth orthe depth’ 


of such great laws we do not know. But we do know that we 
" cannot offend against the eternal laws which enfold all God’s crea- 
tures without paying a penalty, and that the sins of the fathers 
are in very truth visited upon the children. 
© The lynching of negroes is an ugly indictment of the white 
race, and must be taken into account in determining the extent 
to which we are superior. Lincoln, in discussing this question 
° acknowledges the bountiful distribution to us by nature of gifts 
and® graces, and then with his big, generous heart refers to the 
negro, and says : 
In pointing out that more has been given you, you con- 
not be justified in taking away the little which has been given him. 
On the other ` hand, Governor Blease, in our day, boasts that 
rather than use the power of his office to deter white men from 
“punishing the Nigger brute” he will resign his office and lead 
the mob, Oh, fetid breath from the land of flower! Strange cry 
from the home of chivalry, that would take away the little that 
has been given—the presumption of innocence, and indeed, the 
poor mockery, ordinarily, of a right to be tried before a Souther 
white jury ! l 
On the other hand, during the last year, at Spartanburg, 
South Carolina, in the very ‘state of Governor-Blease, a byave 
sheriff prevented a mob from lynching a coloured man accused of 
rape, The jail where the prisoner „was incarcerated was the home 
of the sheriff, his wife, and his two young children wfio were 
sick at the time with typhoid fever. It was twice dynamited 
during the day by a mob numbering a thousand, but the sheriff 
resolutely defended bis prisoner. At midnight a stick of dyna- 
mite, thrown over the wall into the jail yard, exploded with terrific 
force, endangering the lives of the sheriff and his family as well 
as that of ‘the prisoner. The Mayor was appealed to før aid bue 
“declinéd to interfere. The Governor did likewise. But the sheriff 
. refused to surrender, still defied the mob, finally succeeded in re- 
_ mowing his prisoner to a place of greater safety, and kept him 
faithfully guarded so’ that he could stand grial. Subsequently, 
while the excitement was still at its height, the acgused was tried 
* ata special session of court called for the purpose, with the ex- 
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pectation of a conviction, but the evidence was such that he. was 
“acquitted by a white jury, who proved themselves to be MEN. 


If the sheriff had performed this act of valor in time of war: 
under conditions requirjng less physical bravery, and perhaps no 
moral courage, he would have been given a high rank among com- 
manding officers. Unfortunately he is at present even cut off from 
Participation in the Carnegie hero fund by the terms of its foun- 
dation. His name shall be written in honour here, WILLIAM ES 
WHITE, and let us hope that “in this weak piping time of peace,” 
some significant recognition may be awaiting this real hero. , 


. No reference to the subject of lynching could well ignore 
the event which took place at Coatesville, Pennsylvania, in rg11. 
when Zack Walker, a coloured man, was lynched under circum- 
stances peculiarly barbaric. Coatesville is primarily a Quaker set- 
tlement, but it is strictly a manufacturing plate, with all that the 
term implies. Walker's offence consisted in shooting to death a 
private policeman at the steel mills, who was, however, at the 
time off duty and not on the premises. No one witnessed the 
deed, and Walker claimed that he killed his man in self-defence. 

«There was no danger of escape. Walker himself was suffering 
from a bullet wound ‘and was safely chained to a hospital bed, 
guarded by an armed policeman. The mob could only reach the 
prisoner one at a time, and yet the guard made no resistence what- 
evef, permitted the iron bed to be broken in half, and the man, still 
chained to the remaining half, was taken from his custody. He 
was dragged for blocks, thrown upon a pile of wood, drenched 
„with oil, and the torch was applied. With strerfeth born of fear 
„and pajn he broke his shackles, but the findish mob forced him 
‘back upon the pyre and held “him there with pitchforks until life 
was extinct. They then divided as souvenirs what remafned of 
the charred body, and left. To complete the picture of sacrilege, 


let’ it be recorded that the crime was committed on Sunday. ° 
e e 


There eseems* to have -been no special reason for the tragedy, 
The police officer and Walker were both of humble station in life. , 
“Three thousand negroes were employed in the mills at Coategville 
and lived there &t the time but there was nothing in the attendant 
` conditions to ) suggèst the deed. It fas merely a reckless ‘outbreak 
of lawlesshess" inflamed by prejudice. 
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This incident is no more brutal than twenty other cases where 
the victim has been burned to death in this country, one bf which . 
took place in our own state. But it came to be notable because an 
‘honest attempt was made to punish the perpetrators, and further 
because the attempt failed owing to the dertermination of the 
townspeople tu shield the mob. 


The policeman who permitted the prisoner to be taken frora 
him was not removed from the police force ; his punishment was 
merely a few days’ suspension. 

° As might be expected, we may say with pride, Judge concerned 
in th subsequent events did his full duty ; among other things he 
gave a vigorous and broad charge to the grand jury, and indict- 
ments followed. 

With others, the Chief of Police was indicted but, pending the 
trial, to make the situation more clear to friend of law and order, 
was reappointed | 

QVnusual legal procedure was then oiea to; the State pe- 
titioned the Supreme Court to order a change of venue to another 
county on the ground of the prejudice of the local inhabitants, but 
the application was denied. The cases were promptly tried ac- 
cordingly at the county seat, Westchester, were a jury of Ameri- ° 
can citizens, surrounded by all the blessings of liberty, ingored 
their oaths, and immediately acquitted every prisoner. 

At this juncture activity initiated by public officials ceased, but 
a benevolent organization employed detectives, and placed” be- , 
fore Governor Tener a mass of evidence so complete and detailed 
that it became the basis of a recommendation to the Legéslature 
that the charter ‘of Coatesville be revoked on the ground that its 
inhabitants were consorting with an shielding murderer. fo this 
recommendation no heed was given ; nothing further was accom- 
plished ; and Coatesville, in rebellion against the Commenwealth, 
repeats the question that Boss Tweed, of*savory memory, was 
wortt to propound, “What are you going to do about it ?” ° 


e 
Here in Illinois we have a brilliant example of*law enforcement, 
In 1903 a negro was lynched in Vermilion county. Twenty-two 
indigtments were returned against participators in the crime, 
eighteen of whom were convicted and served out their sentences— 
six in the jail and twelve.in the penitentiary. : ‘The credit for this 
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extraordinary achievement is largely due to the sheriff, Hardy H. 


.Whitloclt, to the state’s attorney, Jhon W. Keesler, a valued mem- 


ber of this.association, and Judge Morton W. Thompson, then as 
now an honored Circuit Judge of our state; indeed the record reflects’. 
credit on the entire community, for such a result is, as far as ‘can 
be learned, without any parallel. is 

It has been claimed ‘that the mob in the south is no longer 
composed of the best citizens, that it is made up increasing de- 
gree of the tough element. However this may be, certain it is 
that the later lynchings in that section show greater and greater, 
wantonness and brutishness. A recent event is so horrible that 
it should be better known, for it carries a lesson and a warning to 
those who would condone such offences. 

A: white planter was murdered at Doddsville in the State of 
Mississippi, and a negro named Holbert was charged with the 
crime. The negro fled, and his wife, who was known to be inno- 
cent, fled with him. They were pursued and captured, and the 
following account of the ensuing tragedy written by an éye- 
witness, appeared in the “Evening Post,” a Democratic Daily of 
Vicksburg : i ` 
When the two negroes were captured, they were tied to 

trees, and while the funeral pyres werė being prepared they 

were forced to suffer the most fiendish tortures. The blacks 
were forced to hold out their hands while one finger at a time 
i was chopped off. The fingers were distributed as souvenirs, 
Holbert was beaten severely, his skull fractured. and one of 
his eyes, knocked out with a stick, hung by a shred from the 
socket. Neither the man nor the woman begged for mercy, 
nor made a groan or plea. When the executioner came for- 
ward to lop off fingers, Holbert extended his hand without 
being asked, The most excruciating form of punishment con- 
, . sisted in the use of a large corkscrew in the hands of some of 
È the mob. This instrument was bored into, the flesh of the 
f man and woman, in the arms, legs and body, and then pulled 
out, the spirals tearing out big pieces of raw, quivering flesh 
every time it was withdrawn. Even this devilish torture did ° 
not'makgethe poor brutes cry, out. When finally-they ‘were 
_ thrown on thé fire and allowed to be burned to. death, this 
came as*a relief to the maimed and suffering victims, ` 
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The gruesome and revolting details cause us to shudder with 
sympathy for the poor, helpless victims. Their pains are ovér 
and they sleep, but who can say when the’ influence of such fiend- 
ishness on the part of those who composed the mob will finally 
disappear. Not in the lifetime of the participants, for their bit- 
terness will poison the blood far beyond the present generation. 
And, also of thousands upon thousands of our citizens who have 
composed these mobs if we would fully realize the harm done to 
America by these outrages. 

It is no less pitiful than curious that all the reckless sacri- 
fice of life involved in this record of the last thirty-two years, so 
far as anyone has been able to discover, has never operated to 
deter a single individual from committing crime. 

Most of the Southern states have indicated the cool judgment 
ofthe people by enacting laws against lynching—Georgia and 


North Carolina in 1893, South Carolina in its Constitution of | 


1825, Kentucky, Tennessee, and Texas in-1897; Alabama in its 
constitution of 1901. These acts vary in their provisions. In the 
aggregate they establish penalties for rebellious witnesses as well 
as for members of the mob and for the sheriff, impose a liability 
on the county, specifically provided for the posse comitatus, it 
terms constitute killing by a mob the crime of murder, grant 
power to the Governor to temporarily remove a derelict sheriff 
or constable, suspend a complaisant or negligent officer after in- 


dictment for permitting a’ lynching: and depose him from office « 


upon conviction, impose upon public prosecutors the special 
duty to prosecute lynchers,. provide that trials may Be con- 
ducted in another county than that in which the offence was com- 
mitted and that in such cases the mileage and fees of witnesses 
shall be paid by the State, exclude participants in a lynching from 


servicé on grand-or petit’ juries considering the offence*allow an . T 


indictment in such cases to be framed in general terms, declare 


that acting :through’ passion or. without malice shall not, be con-. 


sidered a mitigating circumstance, authorize the Goverror and the 
Judge of the County.Conrt, each, to. offet a geward for the appre: 
hension and.coniviction of an offender, prohibit the circulation or 
exhibition of threatening letters ` òr notices, impôs on, the judges 
the duty.of specifically charging the grand j jury in the „matter at 


. each. term of:court,.and, -in..the spirit os frontier justice, ‘provide 
LJ 


s wt 18 J ° : s 


e 
. 


‘\ eo 
w, . NOTES AND CUTTINGS 
for arming the inmates of the jail when it is believed that a mob 
intends to break into it. 
‘Aside from minor ‘enactments, statutes which aim to punish 
lynching have not been common in the Northern States. Haw- 


ever, Ohio passed a broat Act in 1896, and another'in 1910, whilẹ ` 


Indiana has an admirable law on the subject which went into force 
in 1890. ; ' 

- In 1901 a bill to prevent and punish lynching was introduced 
in the Congress of the United States, but it was rejected in Senats 
committee as unconstitutional. The federal legislation which 
grew out of the war intimately touches this question. Sectéons 
5508 and 5509 of:the Revised Statutes prohibit persons, under 
heavy penalties, from conspiring to injure any citizen in the free 
exercise of any right or privilege secured by the Constitution or 
laws of the United States. These sections were construed in a 
case arising in the Nothern District of Alabama (Ex parte Rig- 
gins, 134 Fed. Rep., 404,) and applied to the case of an indicted 
prisoner, a negro awaiting trial, who was forcibly taken from the 
custody of the State authorities-and the militia, and murdered by 
a mob, with the intent, as it was alleged, of depriving him, on ac- 
‘count of his race, of the privileges of a citizen in that behalf. 
The Court held that this act of the mob rendered it impossible 
for the State to afford the prisoner the enjoyment of the pro- 
ceedingsewhich make up the established course of judicial pro- 

* cedure, and in the strictest constitutional sense prevented and de- 
stroyed the citizen’s enjoyment of the right, privilege, or immunity 
of haviig the State afford him due process of law, under the 
Thirteenth and Fourteenth Amendments of the ‘Constitution. 
The opinion is interesting: as ‘well as:able, and while the case was 
appealed to the United States Supreine Court the merits were not 

* touched in the opinion. - (Riggins v. United States, 19 U; Š. 547.) 
It sests upon a question of practice ; but-six months later, in 1906, 

ethe cours decided Hodges v. United States, 203 U. S.,-I, which*im- 
paired the*authority: of the Riggins case, although Justice Harlan; 
the’great apostle of equal rights, wrote a convincing dissenting op- 
inion and Justice Day also dissented. . Later still, in: 1907 angther 
case arising.out” oft the same lynching was decided: by the judge who 

wrote the  opjnion- Sin the earlier: casé. (Powell v., United States, 151, 

Fed., 648). “He gonsidered the.decision: of ave Supreme Courts so, 
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far binding upon him that he reversed his former ruling ; on writ 
of error the case was affirmed, no appearance being entered for 
the prisoner and no opinion being written. United States v. 
Powell, 212, U. S. 546. Thus the hope of Federal aid in the sup- 
pression of lynch vanished. 


Although Illinois has been in the mob column she has aker 
advanced ground in legislation. In 1905 our General Assembly 
passed a law “to Suppress Mob Violenve, Its provisions are com- 
prehensive. When five*or more individuals assemble for the pur- 
posg of offering violence to person or property they constitute a 
mob, The individuals are subject to fine or a jail sentence, or both, 
and any member of the mob who inflicts material damage to per- 
son or property may be imprisoned in the penitentiary. Anyone 
suffering injury is given and action against the city or county in ° 
which the injury is inflicted and this element of recovery is ex- 
tended to a surviving widow and to descendants. Ifa prisoner is e 
taken from the custody of a sheriff and lynched, Governor is 
required to issue a proclamation which of itself ousts the sheriff 
from office, subject to reinstatement if it is established that he 
has done all in his power to protect the life of his charge, and has, 
obeyed all the laws providing for the protection of prisoners. As 
you know this is a real law, having been declated constitutional 
by -our Supreme Court—People v. Nellis, 249 Til. r2. The law, of 
course, is not to be confounded with that of 1887, still®in force, 
providing for partial recovery from a city or county of such dam- ° 
ages to property as may be inflicted by a mob. 2 


° 
The provision relating to the sheriff is the most promising of 

all the legislative remedies. It may be operated without. delay ; 

it puts the burden on the sheriff ; it does not leave the question of 

the sheriff's culpability to a jury; it removes the fateof the sheriff =. 

from local prejudice and passions ; and, above all, it transfers to X 

the Governor the obligation to deal with the situation. It thas 

been demonstrated that nothing can be expected from the local* 

inhabitants ; that local juries will not convict ; that providing , for °° 

damages against public corporations is a there palliative and by 

no fheans preventive ; and that the rights of the, «public are lost 

by the delay necessarily inyolved in dealing with ldcal officials. « « 

Aside from public sentiment and sporadic cases of courage on the 

* part of sheriffs, nothigg has materially, apated fhg evil ‘except the 


—— 


NOTES AND CUTTINGS 


action “of Governors. It was their influence that brought about- 
the legislation in the Southern states ; their attitude where known: 


was the greatest factor in creating the public sentiment which 
caused the first decline’ ig the number of lynchings; and thty 
alone, in many cases, have prevented these tragedies. Let it be* 
known that a Governor will relentlessly enforce a law like that of 
Illinois, that he will call out the militia at the drop of the hat, and 
will go in person to the scene of danger, and we have the greatest 
effective deterrent under present conditions. Personally I would 
not go far out of my way to praise a man like Governor Varda- 
man, but I remember that when a coloured man was threatened®by 
a mob, he acted, quickly and courageously, and saved the man, 
even taking him to safety in his own private conveyance, merely 
because he believed in upholding the law, and for this, despite his 
faults, he is entitled to unstinted praise from every patriot. 


‘ Governor Dencen was a fearless foe of lynching, though not 
always successful in preventing the crime. In 1908, the greatest 
riot of our state history took place. For many days the Governor 
caused Spriugfeld to swarm with militia ; they defended ‘it from 
a mob- incensed primarily by a woman, who made the usual accu- 
sation against a coluored man. Her story was afterwards proven 
to be ‘wholly false’ and without any grounds whatever. The facts 
are well remembered. The presence of..the troops prevented a 
genesal: nfassacre, and saved many of ,the humble homes in the 
megro:quarter, .  .- : 


fa 1909; at Cairo; vigorous action prevented a race riot, though 
not until one person was lynched. š 
In 1910 an uprising at Vienna was quelled, and the instant 
arrival of troops probably prevented a lynching, 
In 1912, again at Cairo, a mob was organized to batter *down 
-the jail with the design of lynching an inmate, but‘the militia 
„prevented the crime, after fatally shooting one of the mob, ` « 


Our “Present *Governor, also, has an enviable record iñ thie 
regard, | In the spring of 1913, just after his inauguration, two 
young men were arrested at Salem charged with rape, A, mob 
surrounded the Jail and attempted to lynch the prisoners. Within 
four hours two corfipanies of militia were upon the spot, just in 
time t prevént the mob rom breaking in the jail doors. A 
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half hour’s delay probably would have rendered futile the pres-, 


ence of the troops. 


* Shortly afterwards an attempt at lynching took place at Ben- 
ton, A native American was killed andeit was claimed that the 
crime was committed by some Lithuanians, As a result a race 
war broke out. The adjutant general, at the command of the 
Governor, immediately dispatched a company of trdops, and has- 
tened to the scene in person. As a result of quick and firm action 

athe excitement was allafed and the plans of the mob, which was 
bent,on lynching, were frustrated. 


These examples well illustrate the efficiency of promptness on 
the part of a Governor—they point the way. 


The conditions of mob violence already referred to fairly dis- 
close our wanton disregard for human life where passion and pre- 
judice are aroused. They involve act committed on impulse in 
hot bood, but this is not the only kind of lawlessness of which 
we stand, accused, and among the habitual offenders are the edu- 
cated classes ; Justice Hughes, while Governor of New York, an» 
imadverted upon the lawlessness among them, urging the eradica- 
tion of certain tendencies in order that democracy might be saved 
“ from the perils of its success.” 


Theodore Roosevelt, in defending himself from the attack 
of powerful lawless interests, struck the same note, “ Only by the 
rigid and impartial enforcement of the law,” he says, “is it possi- 
ble to cut out from the body politic the festering sore of political 
corruption.” i 


e 
And Benjamin Harrison, in his inaugural address, with his 
e 
genius for clear statement, issued a similar warning : 


elf the educated and influential classes in a community 

either practice or connive at the systematic violation of laws 

e that seem to them to cross their convenience, what can they 

. expect when the lesson that convenience or £ suppesed class 

interest is a suffieicnt cause for lawlessness has been well 
learned by the ignorant classes ? 


We do not have to travel far to find an example esf indifference 
to human rights, under. the sfress of prejudice, “exergised i in cold 
blood, deliberately, through many years, in defiance of ‘the, law, 
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and in gisregard of repeated decisions of the highest court in the 


state. It is, perhaps, the most glaring to be found anywhere in 


judicial annals, familiar in general to all of you. although the, 
details have probably been obscured by time. ae 

Minnie and Ambrose, children of Scott Bibb, a coloured citizen 
of Alton, Illinois, prior to September, 1897, were attending the 
Washington public school in that city. During the previous 
summer, two schools had been built for the coloured children 
of the city named “ The Lovejoy ” and,‘ The Douglas.” When 
school opened all the children of the city were provided with? 
certificates which assigned them to the several schools, the col$ured 
children to these two schools only. The Bibb children presented 
themselves at the Washington school and were refused admission, 
and policemen, under instructions from the mayor, forcibly pre- 
vented the coloured children from entering any of the schools 
except the two set apart for children of that race. The Washing- 
ton school was within four blocks of the residence of Bibb, while 
the nearest school for coloured children was more than a mile and 
a half distant. i 

Our law provides that “ school officers whose duty it * * a 
is # * *® to provide in their respective jurisdictions schools for 
the education ofall children ® ® ® are prohibited from exclud- 
ing, directly or indirectly, any o © # child from such school 
onsaccotint of the colour of such child.” 

Bibb, relying apon this provision, filed in the Supreme Court 
an original petition praying fora mandamus against the mayor 
and others to compel them to admit his children to the 
Washington school, Issues of fact were made up and sent to 
the Ci&cuit Court of Madison county, in which Alton is situated, 
to be tried by a jury. A: trial was had and a verdict rendered 
against the petitioner. This was reversed for error in “the ex- 
ctusion of evidence, and subsequently six other trials took place, 
in two of which there were disagreements of the jury; in the 
others thé jury found verdicts against the petitioner, all of which 
were set aside bye the Supreme Court because not supported 
by the evidence. In the last case the extreme of patience haq been 
reached, and ‘the Gourt not only set aside the verdict but entered 
a judgmentegranting the prayer of the petition. The Court in its 
opinion says oia & i all of the verdicts represent nothing, but 
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a refusal by juries to enforce a law which they do not personally 


approve. # * ® The verdict could only be accounted for as a: 


product of passion, prejudice, or hostility to the lav. * % + 
"We. would be remiss in our duty to enforce’ the law and would 
forfeit the respect of all law-abiding citizéhs if we should approve 

` this verdict forno other reason than because it is one of a series 
which represent, not the enforcement of law or the discharge of 
duty, but a deplorable disregard of law and for the - rights of citi- 
zens. The verdicts have all been more offensive and dangerous as- 

esaults upon the law, the * government, and organized society ‘than 
‘the gtterances of individuals or societies who are- opposed to all 
law. %9 è ọ” : 

The conspiracy to overthrow and ampe upon the law in- 
‘volved public officials, as well as the juries, and even a presiding 
‘judge. Over against this instance of prejudice and contumacy must 
be set the loyal devotion’to his children-and ‘his race, and to the 
‘real welfare of his state and country, of Scott Bibb, he of the 
dark skin but white soul, who stood to his guns during the ten 

e -years of this galling controversy ; and our admiration is also chal 
lenged by the fact thata lawyer stood with him, for the name 


of John J. Brenholt appears as his counsels in every one of the ° 


Supreme Court cases, 


It may be asked what was the ultimate result of this litiga- 
‘tion. The reply i is brief. The spirit of the mob appearetl before 
Bibb, not by any means ina dream, and he who had fought to 
‘victory in, the courts was powerless in the presence. of those. Whose 
argument was the rope and the torch: No child’of his ever en- 
‘joyed the blessing with which he struggled to provide it, and 


separate schools still exist in Alton, the home of Owen Loejoy | 
Res ee loquitur, 


. 
y 


e. CONTEMPT OF COURT: 

e Great uncertainty has long prevailed as to the precise limits 
cof the offence known’ as Contempt of Courtewhen committed by 
“the pyblication in the press of matter affecting the trial of a pend- 


ing action. It is generally’ agreed that the publication’ of com- 
ments which tend to prejudice the fair trial of any, action is a 
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serious contempt, but three points remain in great doubt. First 
- as to wifat trials the principle extends. Criminal trials, of course, 


are protected; so are civil trials by jury whether in the King’s 
Bench or the Probate Division of the High Court; but how fat 
comment is forbiddet upon pending litigation in Chancery, or 
before a Judge, unassisted by a jury, in other Divisions, is still not 
a settled point. On an application last Tuesday in the case of 
Leslie-Melville v. Leslie-Melville, Platt and Fitzwilliam, a pending 
divorce trial, Mr. Justice Horridge (sitting as an Additional Judge 
of the Probate, Divorce and Admiralfy Division) applied this 
principle to a cause entered in the special jury list of the Djvorce 
Court. Secondly, to what extent is the publication of collateral 
matter about a party to-a pending action, without direct reference 
to the subject matter of the litigation, a contempt? In the case 
in question a society newspaper published a ‘smart paragraph’ 
about a peer well-known to be the co-respondent in the pending 
divorce suit, and gave, a picturesque account of his career certainly 
calculated to impress any juryman who happened to read the 
article with an unfavourable view of that nobleman’s moral stan- e 
dard. Mr. Justice Horridge held that such an article, being 
undoubtedly calculated to prejudice the fair trial of the case, 
amounted to a serious interference with the course of justice, and 
was a contempt. Again, it is well settled that in cases of this 
kind there must be a serious, and not merely a technical, inter- 
ference with justice before the court will intervene and treat such 
interference as a „contempt (ger Lord Justice Collins in Hunt v. 
Clarke, 58 L. J, Q. B., 490). The liberty of the Press would be 
unduly fettered if frivolous applications were entouraged in merely 
nomiaal contempts. But it js not always easy to say what is a 6 
serious interference with the course of justice. In the present 
case tht co-respondent held a high station in society,*so that 
comments upon hi$ pending case would naturally be widely read 
by the public at Jarge, including possible jurymen. And Mr, 
Justice Storridge, taking a most serious view of the contempt, 
committed the director of the paper, whom he regarded as_perso- 
nally responsible for the article, to prison sine die, until he should 
satisfy the cefirt that he had purged his ia ae The (English) 
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THE LAW RELATING TO THE LIABILITY OF JOINT 
TORT-FEASORS. 
It is proposed, in this article, to briefly discuss the law relating 
to the liability of joint tort-feasors. ° 








Where several persons so concur in some act or default which 
is tortious that each of them is responsible for the breach of duty, 
they are called joint tort-feasors. Halsbury’s Laws of England, 
vol. 27 page 487. Where more than one person is concerned in the 
commission of a wrong, the person wronged has his remedy against 
all or any one or more of them at his choice. Every wrong-doere 
is liable for the whole damage, and it does not matter, whether the 
tort-feasors, as between themselves, acted as principals or one of 
them was agent or servant of another. There are no degrees of 
responsibility, nothing answering to the distinction in crinfinal 
law between principals and accessories, Pollock’s Law of Torts, 
oth edition, page 202. i 


As a general ryle, the liability of joint tort-feasors is joint and 
several; but sometimes questions arise as to whether in evegy case 
of tort, the courtis bound to pass a joint decree against the wrong 
doers, making each severally liable for the whole amount decreed; [7 ™ 
or whether, under certain circumstances, this strict rule may not * 
be varfed. In England, the general rule is that where damageés ` 
are claimed against two or more defendants, in respect ofa joint e 
tórt, the damages can not be severed. Judgment must issue for thé 
total sum awarded against each and all of the’defendants who are 
- found,ljable. See Bullock v. London General Omnibys Co., (1907) 
1 K. B., 264; Walker v. Woolcojt, (1838) 8 C. añd P., 352; Eliot v. j 
Allen, (1845) 1 C. B., 18: Clark v. Newsam, (184731 Bx., 131; 
Dawson v, McClelland, 2, T.L.R., 164. The reason for the rule that | 
- £ xr 19 j ; ° 
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damages cannot be severed is stated to be that where, under the 
old system, an action was brought against several, and the plain- 
tiff had a verdict against all, the juries were obliged to assess 
damages generally against all, and that whether they united or 
severed in their pleas: and issues. And in such cases the measure’ 
of damages was the gross amount of injury which the plaintiff had 
received from aM, it being said that “although one of them de 
facto does more or greater wrong than the others, yet all coming 
to do an unlawful act and of one party, thes act of one is the act of 
all of aa same party” (Brown v. Allen, 4 Esp., 158 ; Elliot v, Allen, 
1-ClB., 18; Clark v. Newsam, 1 Ex., 131), A doubt was, howeter, 
esas as to this later doctrine in Gregory v. Cotterell, 22 L. J. 
Q. B., 217. This was an action brought against a sheriff and one of 
his officers jointly, and large damages were given. The court held 
that damages were not excessive against the sheriff, though they 


. would be so against his officer but for the doctrine mentioned 


above. “Tt has been said”, the court observed, “ that in an actton 
for tort against several defendants who have taken different parts 
in the transaction, the measure of damages ought to be the sum 
ewhich ought to be awarded against ‘the most guilty of the défen- 
dants. We wish to afford an opportunity for discussing whether 
there be such a doctrine, and how far it applies to the present 
cause.” In several old authorities it had been held that “in tres- 
pass against two, if the jury found one guilty at one time, and the 
other at another then several damages might be taxed.” But 
according to later decisions this was not considered to be good 
law. See Mayne on Damages pages 606 and 697. But whatever 
may have been the rule in England under the old system a doubt 
has been thrown as to whether Order’ XVI, rr; 4 and 5 R. S.C. 
have or have not modified the above-mentioned rule. . See, Arnold 
on Damages page 300. Mr. Mayne appears to think that now 
tHat action may be brought against all defendants, under the new 
procedire, against whom right to relief is alleged to exist whether 
jojntly, severally, or in the alternative, and judgment given against 
such bne or more® of -them as may be found liable according ta, 
their respectivg, liabilities, it is possible that juries will be allowed 
to distinghish between defendants in according damages for a joint 
unlawful adđte Mayne on Damages page 607. Even in England, 
in some cases, the strict ryle about joint and several liability, has 
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been varied. In Admiralty cases a rule exists that, where a colli- 
sion occurs and both ships are found at fault, damages arising 
therefrom will be borne equally between the owners of the two 
vessels. See Cayser v. Carron Co., (1844) 9 App. Cas., 874 at page 
881 ; The Frankland, (1901) A. C., page 161. This rule applies to 
‘consda snk damages, eg., in a case where a third ship is injured, 
and also applies as between the owners of the respective cargoes on 
the ships concerned. See Arnold on Damages page rir. Ina 


recent Irish case, the court permitted a segregation of the damages 


against different deféndants, though, in doing so, it drew a dis- 
tinction between the technical cause of action, which was joint, 
and the subject matter or grievance, which varied as between the 
different defendants in this particular case. See O Keefe v. Walsh, 


(1903) 2. Ir, R., 681. 


Coming to Indian Cases we find that in the following cases the 
strict rule of joint and several liability was applied: — Ganesh pie 
v. Ramraja and others, 12 W. R. (P. C.) 38; also 19 W. R. 218; 
W.R, 35454 W. R, 7 (Misc); 14 W. R, 76;8 W. R. , 79; 10W. ie 
486 ; 22 W. R, 539;17 W. R, 148; 23 W. R., 226; 6 Cal. L R., 357 
and 15 Cal. W. Notes, 825. The ke case on the point is 
Ganesh Singh v. Ramraja and others, 12 W. R. (P. C.) 38. This 
was a suit for compensation for damage done to property by rioters. 
Their Lordships of the Privy Council held “that each and every 
one of the wrong doers was equally responsible for the loss sus- 
tained, when he happened to be a part of the common assembly. 
and executed a common purpose, and not in proportion to his share 
of the plunder received or of the damage done by him.” eA peru- 
sal of judgments in all the above-mentioned cases would show, that 
there had been a combination between the wrong doerg in com- 
mitting tort and so all the wrong doers were held jointly and 


-severally responsible for the whole amount decreed ineeach case. a 


But in cases in which there is no combination between the wrong” 
doers, though technically they are all joint tort-feasors, the courts, 
„in India have allowed segregation of damages. Onewg the earliest 
cases on this point in India, in which the court had to consider 


‘this question, is Krishna Mohun Basak v. Runjo Behari Basak, 9 


CaP Ł. R., 1. -This was a suit for mesne profits against a number 
of defendants. who had been ig possession of titstinct portions of a 
newly formed chur, and who had been proved to have no title 


162 ; JOINT TORT-FEASOLS 
thereto. The court allowed damages to be apportioned between 
different defendants and observed :—“ Whatever may be the 
further practice in the courts of England, there can be no doubt 
that the courts in this country are in no way fettered as the 
old courts of common Yaw were by any rule similar to that 
above-noticed, and we think that it is quite open to courts in India 
in a sutt of this kind to apportion the damages in respect of defendants 
severally”. In Nawab Nasim of Bengal v. Raj Kumar Debi, 6 W. 
R., 113, which was a suit against two wrong doers, the court allowed 
segregation of damages, KEMP J. observing “as to the question of ° 
respective liabilities of the defendants, and whether, in the event 
of court finding that they are all wrong doers, we can apportion 
the extent of their liabilities, we find that the circumstances of 
this case justify our doing so”. In this case MARKBY J. made the 
following observations :—“ The only doubt I had in this case is how 

, far we are competent in an action for mesne profits to assess the 
proportion in which the defendants should be made liable..,... 

I understand, however, that this is a course which has been taken 
on several occasions by this court, and that the liability of the 
defendants has been assessed in proportion to the amount of the 
profits which each has derived from his wrongful possession.” Jn 
‘the Collector of Bogarh v. Shama Shunker Majoomdar and others, 
6- W. R. 230, the Government anda farmer were found jointly 
liablg as joint wrong doers. The court, while holding that they 

* were jointly liable for the amount decreed, ordered that in the 
first instance they should be severally charged with the amount 
of mesffe profits which each had realized. The question came up 
before the Calcutta High Court recently in Ram Ratan Kapali v. 
AswinteKumar Dutt, 37 Cal., 359, and has been most ably and 
elaborately discussed by MUKERJEE and TENNON JJ. The observa- 

e tions of their Lordships will amply repay perusal. In the course of 
” their judgment they says:—‘No doubt the liability of wrong 

edoers inetort is, as a general rule, joint and several ; but it can- 
not be laid*ffown’as an inflexible rule, that in every case of tort 
the’coust is bound to,pass a joint decree against the wrong doers, 
making each jointly and severally liable for the whole amount 
decreed. In éage of combination like that of Ganesh Singh v. 
Ramraja (12, W. R. °P. C. 38), wher rioters as members of a com- 
mon assembly, plundered a house, or Shama Shunker Chowdhry , 
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v. Sreenath Banerji (12 W. R. 34), where trespassers had colluded 


to keep the true owner out of possession of his property, or 
Ajoodhya Doss v. Lalljee Paurey (19 W. R. 218), where a tenant in 


“common had been excluded by the joint actions of the defendants 


from his property which had been divided as a spoil among them or 
Ram Chunder Surmah v. Ram Chunder Pal (23 W. R. 226), where 
intermediate tenure-holders had combined wrongfully to keep an 
auction purchaser out of possession, it is just and reasonable that 
the tort-feasors should be held jointly and severally liable for the 
damage sustained by the injured party. In cases, however, where 
there is no combination, and where, as in Krishna Mohun Basak 
v. Kunjo Behari Basak (g Cal. L. R.1) and Mudan Mohan Singh 


-v. Ram Dass Chukerbutty (6 Cal. L. R. 357), the injury to the 


plaintiff, though wrongful in the sense that it is an infraction of 
his legal rights, has been caused in good faith, or in assertion 
of an imperfect title, the strict rule of joint and several liability 
cannot be justly enforced.” This case was followed in the ruling 
reported in 8 Indian Cases page 707 (Nawab Sami Ulla Bahadur 
v. Shib: Sundari Chaudherani). It may be taken as settled law in 
India that the rule, about joint and several liability of joint wrong 
doers, is not an inflexible one. Where persons act in concert or ° 
combination which actually results in damage to person or property, 
each: will -be held liable for the entire damage, no matter what 
part he may have taken. But where there is no combination, and 
where the injury to the plaintiff, though wrongful in the sense that 
it is an infraction of his legal rights, has been caused in good faith, 
or in assertion of an imperfect title; the courts will appertion 
damages betweentdifferent defendants. 

The next question which requires consideration in congection 
with this subject is whether a release granted to one or more of 
the sevéral tort-feasors by the person injured operates as a dis- 
charge of the others. In England, it has beerf laid down that such 


a reltase would discharge the others. See Buck v. Mayeu (1892) . 


2 Q. B. 511; Nicholson v. Ravill 4 Ad. and El. 836) 675; 


Cocke v. Jennor (1615) Hob. 66°; Halsbury’s, Laws of England, 


Vol. 27, pages 488 and 489. The doctrine appears tọ be based on 
the technical rules of English jurisprudence and stems to be in- 
consistent with principles of justice, equity and? good, conscience, 


Take, for-example, the case of two wrong doers. THe pérson in- 
7 e 4 kg . . 
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jured knows that one of them has acted with a “special malice ” 


‘while the other has been merely a tool in his hands, It is clear 


that the plaintiff has his remedy against both. He can at his op- 
tion sue any one of them and the one sued cannot ask that the 
other should be made @&party.: The person injured says to one, of 
the wrong doers that “you are less guilty than the other,. I have 
no intention of giving up my claim against the other but I release 


-you from liability as I intend getting full satisfaction against the 


other”. - Itis difficult to understand by what principle of justice 
or equity can the plaintiff, under these circumstances, be debarred, 
from suing the one whom he has not released. The applicatipn of 
the strict rule about “release” leads to the following results :--A 
man, though he may-have absolutely no intention of suing one of 


-the wrong doers, can maintain a suit against the other and the one 
sued cannot escape liability by showing that the other has not been 


sued, Butas soon as the person injured releases one he loses his 
remedy against the other. as well though he may have absolutely 
no intention of giving up his claim against him. It is submitted 


that such a doctrine is -opposed to all principles of justice and 


equity and it ought not to be followed inthis country. It would 
seem that even in England, the tendency has been to restrict the 


operation of the rule by .a “ refined distinction between a release 


and a covenant not to sue”, In Duck v. Mayeu, (1892) 2 Q; B. 
511, it yas ruled that a covenant not to sue one of the two joint 
tort-feasors does not operate as a release of the other from liability. 


Halsbury’s Laws of England, Vol. 27, page 489. The plea that a 
release in favour of -one of the joint tort-feasors operated as a dis- 


charge of the other was raised before the Calcutta High Court in 
Ramrgtan Kapali v. Aswini Kumar Dutt, 37 Cal., 559, but the court 


“refused to follow the rule laid down in the English cases and held 


that the “ more reasonable and the logical rule is that a release 
of one without ariy mtention to release the other joint tort-feasors, 
put only as a partial satisfaction, discharges the other only» gro- 
‘tanto.’ ‘bets istalso the rule in America, See Snow v. Chandler, to 
N Hy 92; 34 ‘Am. Dec. 14D Seither v. Philadelphia, :(1899) is 


pag 307: le 


. Where ‘thes plaintiff, in action for damages sne RISA 
persons convicted *of having beaten him, compromises with one of 
them tothe “extent. of the HAREE of that particular joint tort- 
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feasor, the others remain liable and are not exonerated from . 
liability by reason of one man paying his quota of damages. i 
See Ram Kumar v. Shaikh Ali Husain, 6 All. Law Journal, page 
135.° 

*It would seem that in India the rule * of English Law, that a 
release granted to one of the wrong doers operates as a discharge 
of the others, will not be followed. The court will see whether 
there was any intention to release all when the person injured 
releases one of them. If there was no such intention then the 
release of one cannot be pleaded as a bar in an action against the 
othefs. If there has been a partial satisfaction by one, that will 
discharge the others only pro-tanto, 


The next topic for consideration is as to how far the rule of 
English law that, a judgment against one of the joint tort-feasors 
though unsatisfied, isa bar to a second action against the others, 
is applicable to India. In England the rule seems to be strictly 
enférced. It is said that by the first judgment the cause of action 
“ transit in rem indicatum” is no longer available. The rea- 
son of the rule is stated to be that otherwise a vexatious multipli- 
city of actions would be encouraged. See Pollock’s Law of Torts, , 
oth edition, page 202. It was, at one time, doubted whether a 
judgment without satisfaction was a bar to a second action against 
the remaining wrong doers but Brinsmead v. Harrison, (1872) L. 
R. 7 C. P., 547, finally settled the point and it is now seftledelaw 


in England that a second -action is barred. In India the point ° 


came up for consideration in Hemendro Kumar Mallick v. Rajendro 
Lal and others, 3.Cal., page 353. This was a suit between joint 
contractors and the question for decision was whether an unsatis- 
fied judgment against one of them wasa bar toa second action 
against the other. The court, on the authority of King y y. Hoare, | 
z M. and W., 494) and Brinsmead v. Harrison, (1872) L. R. 7. C. $ 
479547, laid down a general rule that a judgment obtairfed 
tae one or more ofthe several joint contractoys Ne wrong ` 
doers operated as a bar toa second suit against the others. Mr. 
* Justice Markby, while doubting the wisdom” of applying the rule 
laid dwn in King v. Hoare (which view of law,hẹ remarked had 
been repudiated in America apd everywhere f} Europe except in 
À England), felt himself penne to follow the Piglet law. e A similar 


‘ 
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view was adopted in Rakmubhoy Hububbhoy v. Turner, 14 Bom, 
408, by the Bombay High Court. In both the above-mentioned 
cases, it was urged that so far as the case of joint contractors was / 
concerned, section 43 of the Indian Contract Act applies and that 
a second suit was notDarred. But the courts refused to accept. 
this view. Itis submitted that the better opinion appears to be 
that the rule oflaw laid down in King v. Hoare can no longer be 
applicable to India in view of the provisions of section 43 of the 
Indian Contract Act which make each and every joint contractor 
severally liable. In a very elaborate judgment (Mukammad * 
Askeri v. Radhe Ram Singh, 22 All, page 307) STRACHEY @. J. 
dissented from the view expressed in the above-mentioned two 
rulings and held that the rule laid down in King v. Hoare was not 
applicable to India (at all events in the mufussil) since the passing of 
the Indian Contract Act. “The effect of section 43,” he observed “is 
clearly recognized by several decisions ; what they do not recognize 
isthat it cuts away the foundation of the English doctrine and 
makes it inapplicable to India. The explanation of this is, I think, 
that the cases all follow Hemendro Coomar Mullick v, Rajendro Lal 
and others, which was geciued before the House of Lords, in Kendall 
ey. Hamilton, (L. R. 4 A. C, 504), showed more distinctly than 
King v. Hoare, that the os of joinder is the real foundation of the 
English rule” The doctrine of King v. Hoare depends on the ordin- 
ary rightpossessed by joint contractors in England to have all the 
co-contractors joined as defendants ina suit on a joint obligation. 
It does not apply where the liability sought to be enforced is joint 
as weltas several. See the remarks of Lord Justice BOWEN in Js re 
Hodgson, (1885) L. R. 31 Ch. D., 177, that “ there fs in cases of joint 
contragt and joint debt as distinguished from the cases of joint and 
several contract and joint and several debt, only one cause of action? 
Where the obligation is not only joint but is joint and several the 
rule of King v. Hoare‘does not apply. See Dhunput Singh v. Sham 
Soonder Mitter, 5 Cal., 291. There seems to be no doubt that section 
43 of theedmdien Contract Act makes co-contractors jointly and 
severally liable, It is „therefore, submitted that the rule of English , 
law laid down, in nN: Hoare cannot be applicable to Indig. 

I have constdered it necessary to discuss the rights of co-con- 
tractors because their position isesimilar to that of joint wrong 
doers. The Inability of wrong doers ne been held to be joint , 
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and several in England and India. And the liability of joint con- 
tractors has been declared to be joint and several by section 43 of the 
Indian Contract Act. The question is whether in India, in case of 
` joint tort-feasors, the rule laid down in Bing v. Hoare and Brins- 
Imead v. Harrison should be applied. It’ is submitted that it will 
‘be an act of doubtful wisdom to do so. In Muhammad Askeri v. 
Radhe Ram Singh Mr. Justice Banerji observed that “having 
regard to the fact that those cases (King v. Hoare and Kendall v. 
_ Hamilton) were based mainly on the doctrines and rules of pro- 

e cedure peculiar to English law, there is evidently no reason why 
theig authority should be. recognised in this country... .. Having 
regard to the fact that even in England the propriety ofthe rule 
has been.questioned .by high authority (refers to the dissentient 
judgment of Lord Penzance in Kendall v. Hamilton), I do not 
think that there is sufficient justification for extending it to the 
courts in these provinces.” To the same effect are the observations 
of Mr. Justice Muttusami Ayyar in Gurusami Chetti v. Samurti 
Chinna Mannar Chetti, 5 Mad. page 37. 


Now, let us see whéther there is anything in Indian Law which 
would prevent the person injured from suing one of the joint tort- 
feasors, after having obtained a judgment against one of them and’ 
which judgment remains unsatisfied? It is submitted that there 
is nothing to prevent the plaintiff from maintaining a second 
action under these circumstances. Neither the provisions of 
section rr nor rules 1 & 2 order 2, Civil Procedure Code can be 
said to bar such a suit. The test that should he applied in 
determining ‘the question is whether or not the liabiffty of 
joint wrong doers’is only ‘joint’ or “joint and several.” Now, if 
their. liability .were only joint and not joint and severas there 
would be something, to say in favour of the rule laid down in 
King Vv. Hoare. But it is a settled principle of law ‘that the 
liability of the joint tort-feasors is joint as well as several. The 
argifment that in a-case of tort cause of action is one gnd it is 
„exhausted by the judgment in the first suit can .dnly“wve weight 
where the liability is joint, and not several. In Bodreugane v. 
` Archdekne, (1302) Y. B. 30, Bromption J., on being asked by a 
tort-fedsor to assess the damages at a reduced afbount as there 
were others who had committed the trespass *fnd against whom 
the plaintiff might recover, observed that the plafntiff “has his 
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action against each one, and each one is liable for the whole, and 


he shall recover his damages against each one severally if he 
chooses to sue him.” There can be no doubt that the persons 


committing the same tort, are joint and several wrong doers, and : 


not joint wrong doers only. Like persons liable on a joint-agd 
several contract, they may be all sued in one action, or one'may 
be sued alone, See Harther Prasad v. Bholi Prasad, 6 Cal. L. 
Journal page 383. In Dhunpat Singh v. Sham Soondar Mitter, 
5 Cal. page 291, Tottenham J. in distingujshing Wemendro Coomar 


Mallick v, Rajendro Lal 3 Cal., 353, observed that second action is ® 


barred only in the cases where the liability of the joint contrdtors 
or wrong doers is joint and undivided. It may be stated here that 
the rule laid down in King v. Hoare and Brinsmead v. Harrison to 
the effect that a judgment in action against one of the several 
wrong doers is a bar to an action against the others though the 
judgment remains unsatisfied, has not been followed in America. 
It has been attacked on the ground that it is based upon techyical 
rules of English jurisprudence, and is not consistent with principles 


of justice, equity and good conscience. In Lovejoy v. Murray, * 


(1865) 3 Wallace 1 ;and-in re Atlas (1876) 93 under section 302, 
the Supreme Court of the United States held, upon an elaborate 
review of all the authorities, that an unsatisfied judgment against 
one joint tort-feasor does not bar an action against the others. 


Seg Burdick’s Law of Torts page 225. In his “ Indian Civil Wrongs, 


Bill” which was drafted at the request of the Government of India, 
Mr. Pollock says:—” It may be worth considering whether the 
rule that the judgment against some one one of the wrong doers 
isa bar to any suit against the others ought*to be preserved in 
Indias’ See Pollock’s Law of Torts, 9th edition, page 614. In 
Ramratan Kapali v. Aswini Kumar Dutt, 37 Cal. page 556 (page 
572) thé court did not approve of the rule laid down in Brixtsinead v. 
Harrison. Upon a’ review ‘of authorties mentioned above, it is 
submitted that there appears to be no justification for applying 
the rulese@f lav laid down in King v. Hoare and Brinsmeadey. 
Harrison to India, when it is known that it is simply based 
on the techpical rules of English jurisprudence and is not, as 
observed, b*Mukerjee J. in Ramvatan Kapali v. Aswini Kumar 
Dutt, “ copsistent with the principles of justice, equity and 
good conscfence,” It may, therefore, be said that in India an 
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unsatisfied judgment against one of the joint tort-feasors, who are 


jointly and severally liable, will not be a bar to an actioñ against. 
the others. 


It is submitted that from the above discussion of the subject 
the following rules may be deduced:— ° 


1. Where persons act in concert or combination to commit a 
wrong which results in damage to person or property, each of 
them will be held liable for the entire damage, no matter what 
part he may have taken, so long as there is concerted action. 

e 


2, Where there is no combination or concerted action between 
the wrong doers, and where, the injury to the plaintiff, though 
wrongful in the sense that it is an infraction of his legal rights, has 
been caused in good faith or in assertion of an imperfect title, 
the strict rule of joint and several liability will not be applied and 
courts will apportion damages as between different defendants. 

3. A release granted to one, without any intention to release ° 
the Dther joint tort-feasors, will discharge the others- only pro-tanto, 


4. Where the liability is joint as well as several, an unsatisfied 
judgment against one, willbe no bar to an action against the 
others. 


RACHHPAL SINGH, 


Bar-at-Law. 
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NOTES AND CUTTINGS, : 


—_— 


The Vakils’ Section of the legal profession has paid a heavy toll 
to death during the last few months. Two days before the High 
Court closed for the long vacation wead to mourn the death , 
of Maulvi Mohammad Ishaq ; and on the re- opening of the Court 
we had to mourn the loss of Munshi Govind Prasad. Mr. Ishaq 
was in the prime of life, and considering his health, his death came 
as a surprise to us all. After graduating in Arts and Law in the 

°. Allahabad University he started practice at Azamgafh and shortly 

after transferred himself to Allahabad, where he practised for about 

* 20 years. During this period, he eminently succeeded by mak- 

ing his mark as an able and industrious lawyer and advocate dnd 

enjoyed a lucrative “practice. He was respected alike by the 

Judges and the profession for his ability and character and many 

gf us mourn in his passing away the loss of not only an able 
colleague but of a very genial personal friend. 

The late Munshi Govind Prasad was an older member 
of the profession. He had-a distinguished career in the Cal- 

. cuttas University and Mathematics being his special subject, 
“he ‘started life as Professor of Mathematics in the M. A. O. 
College, Aligarh and after a few years accepted a chair in the 
Muir Central College. But as the Hon. Dr. Syndarlal pointed 
out in his speach to the court the Education Department offered 
little inducement to men of real ability to continue in it and 

e « Munshi Govind Prasad had also to take to the profession of law. 
= The choice he made wąs amply justified by the success he achieved 
in he profession, As Mr. Dillon pointed out the outstanding 

„ charactertstic of Munshi Govind Prasad was his great modesty., 
” A shrewd, affe and hard working lawyer he enjoyed a large practice 
and ‘the respect of his*colleagues and the Bench. Great as is no ° 
doubt the losé at the legal profession, the loss to Educasien is 

e still greater, for Myushi Govind Prasad retained his old love for 
it which foyng ar expression in his devoted and selfless activities 
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in the cause of the Kayastha Pathshala College of which he was 
the President. ` Munshi Govind Prasad leaves behind him several 
sons, of whom Babu Lakshmi Narain is a Vakil of the High Court 
and we have no doubt that he will maintain the tradition of his 
father in public and private life. E 
- We beg to offer our respectful condolences to the berieved 
families of Mr. Ishaq and Munshi Govind Prasad. , 





WHAT Is A LOTTERY ?—To induce men to provide for the 
future is very commendable and should be encouraged. In the 
case of Commonwealth v. Jenkins, 166 Southwestern Reporter, 
794, there is a case brought to our attention that one Guess provided 
for himself and his children a paper for a period of 400 years, 
The facts were brought forth in a case for the prosecution of the 
owner of a newspaper under a statute prohibiting lotteries. His 
scheme was a “popularity contest” whereby subscribers to the , 


newspaper or for advertising therein were given votes for each dollar 
so paid and the holder of such votes might cast them for any 
person he desired, the winner to receive an automobile, The 
defendant and Guess entered into an agreement whereby Guess 
paid him $400 for a 400 year’s subscription to the newspaper and 
was to receive in return a Ford automobile, not the automobile 
offered asa prize in the contest. Guess cast these votes in favour 
of his wife and she received the Ford car. The court of appeals 
of Kentucky, in holding that this scheme did not constitute a e 
lottery, said: “Every person who parted with money in such - 
contest received a subscription to the newspaper, or mer@Mandise 
from the merchant from whom he received the votes entitled to 
be cast in the contest. Neither the price of subscription to the 
newspaper advertising them, nor the goods sold by the participat- 
ing “merchants, was advanced by reason of the scheme; and > 
presumably when such person subscribed for the newspaper,, or 
purchased goods from one of the participating merchants, he got e 
his. money’s worth, * * © The object is to ffmrease and *%. 
stimulate trade in a legitimate article of,commerce, $ * è 
The prize is supposed to go, not to the persoa holding the: 
greatest number of ballots, but to that persot” efor, whom the 
greatest number of votes are cast. There’ fs no, awarding of 
. Prizes by. lot 'ur'chance” The court further said: “Under the 
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arrangement between the defendant and Guess, the whole scheme: 
became a ‘game of ‘no chance’ rather than one ‘of chance,’ All 


the candidates except Mrs. Guess stood ‘no chance’ to win, while’ 


she stood ‘no chance’ to lose.— Chicago Legal News. 
e 


A ION AND DECEIT, 


From early times it has been recognized that “every deceit 
comprehends a iie, but a deceit is more than a lie.” It connotes 
more, and denotes less. There cannot bea fraudulent represent- 
ation which is not false, but there can be a misrepresentation 
which is not fraudulent. There must be a dishonest mind or 
intention to deceive. To complete the elements which are 
requisite to found an action of deceit it is also necessary that 
the person to whom the false representation was made was in 
e fact deceived ; that he was “induced ” to alter his position, 


He is a liar, who khows that I am a liar. e 


And makes believe that he believes my word. 


The crime be on his head. 


But what if the representation is made to an agent who knows 
it to be false, but with the intention that it should be handed 
on to a person who has not the same means of information? The 
agent, Who receives the statement is not deceived, but his prin- 
“cipal is. Is the knowledge of the agent to be imputed to the 
“principal, so that there is no deceit in Jaw, or is the question of 
liability*to be determined by considerations of fact that is, to 
depend on the actual state of mind of the person to whom the 
misrepresentation is, indirectly addressed? Since the famous 
decision of the House of Lords in Derry v, Peek, [1889] | our 
courts have leant decidedly against any technical settlement of 
* such problems, and will not have nothing to do in these cases 
swith “cogstructive” noticé any more than they will recognize 


-2 “constructiv€™ fraud. And the authorities distinguish clearly* 


enough „between: knowledge of facts acquired by an agent in the 
course of his particular employment and information which, he 
may - have pbtatited i in the course of some other business—nothing 
more .„ than the former. can be infputed to his principal, Mr 
Justice’ Sérutton, applied these a a in dealing with’ the. 


0 
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case of Wells v. Smith (June 30th), in which, where an admittedly 
false reference had been given on an intended letting of'a furnished 
house, the defence was raised that, though the reference would 
have been misleading to any one who did not know the character 
of the proposed tenant, it was not misleading to the plaintiff 
because she, or at all events her agents knew the untruth of the 
statements made, and consequently there was no fraudulent 
misrepresentation. The learned Judge-.found that the defendant 
intended the owner of the house to act on his untrue statement, 
and that he did not believe that she knew of its untruth. That 
‘was fraud, and the court would be slow to allow the effects of 
actual fraud to be nullified by constructive notice. Our law, 
following the Roman, has steadily refused to define a fraudulent 
misrepresentation, for it is mindful of the maxim, dolosus versatur 
in generalibus ; but, when it finds one in fact it will not be put 
off by any artificial suggestions of imputed knowledge or con- 
structive notice.— The London Law Journal. 
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THE LAW OF MUNICIPAL CORPORATIONS, VOL. ITI by P. 
Duraiswami Aiyangar, B. A. B. L., Vakil, Madras agh Court: 
pp. IV, IXXvI, 533. 


This volume completes a work of which the first instalment 
appeared some time ago in two volumes which contained «hé 
several Municipalities Acts. Mr. Duraiswami has already been 
before our readers and needs no introduction. Mr. Duraiswami 
has had peculiar facilities in the matter of writing this book by 


* , virtue of his position as vakil to the Madras Corporation. He has 


a 


, performed his task with marked ability in three portly volumes, 
but chiefly inthis which is the last. Even a casual reader coyld 
not fail to be impressed with the idea of the great learning that 
has been brought to bear upon the preparation of the third 
volume. Of course he has started from the Indian Acts and the 
‘Indian Cases on those Acts. But Mr. Aiyangar has not stopped at 
this point. He has gone on to add to his vast store from the piles 
of English and American cases and text-books. Indeed so 
completeand full is the book-that we do not miss any case to 

+ which he may have had access even up to the last moment. The 
table of cases is one of portentous length covering 69 pages, and 
the adtienda extend to five pages more. The variety of topics 
which has claimed the author’s attention will appear at a glance 
when the table of contents is examined. The contents are dis- 
tributed through seven parts which are sub-divided into chapters 

oS of varying length. These detached and apparently incongruous 

i elements have been leavened into a coherent whole in a magterly 

. way so that we have an almost systematic treatise on municipal 

.2 jurisprudenee(wé beg pardon of Sir Erskine Holland) the like of 
whith we do not posgess at this moment. The get up of the book , 
might have heen improved, though generally good. At some 
_ places, 2. g., onefage 209, some types have dropped out, We hope 
that defects like tiese, though slight, will be remedied in the 
future, edition of the book. The a deserves our best thanks P 
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for the work he has produced and we can augur a sure success for 
it. Every person, whether a lawyer or a layman, has to do some- 
thing or other with municipal affairs, and in the pages of Mr, 
Aiyangar’s book he will find matter, at once interesting and in- 
structive, the careful perusal of which will enable him to success- 
fully administer these parochial concerns. The development of 
local self-government is however too largea subject to ciscuss 
within the limits of a review like this. But one word we should 
like to say in regard to this and that is, that such government 
should be entirely elective in principle. Butin India, except 
probably in some villages, the local bodies are under the overruling 
authority of an official who is an integral part of the central govern- 
ment, and the people have to find the money for his salary. This, 
we submit, isan anomaly which makes local self-government a 
sham and a farce. 





*THE LAW OF PARTNERSHIP, by J. Andrew Strahan, M. A., LL. 
B, Barrister-at-Law and Norman H.'Oldham, B. A, LLB. 
Barrister-at-Law, London: Sweet and Maxwell Ld. 1914, pp. 
Xii, 288. Price 10s,” 


It is now more than nine years since the seventh edition of 
Lord Lindley’s magnum opus on partnership was given to the 
world, and four years later it was followed up by a supplement. 


It is therefore high time that another edition were published. But ° . 


an edition of a treatise of the standard of“Lindley on Partner- 
ship” is not produced at one’s beck and call. We must watf But 
the soil ought not to lie fallow because we cannot have a Lindley. 
We, therefore, accord a hearty welcome to the little booke which 
forms the subject of the present notice. Whoever ventures to ex- 


e 
presg an opinion on partnership law must needs borrow from the e 


monumental work of Lord Lindley. -That goes without saying. 
Thesjoint authors of this little book are only humble workers in , 
the same field and they make no pretence to the fositt®n of being 

a substitute for Lindley. The book is not even,exhaustive from the 
“point of view of the practitioner. It is intended to help students 
and attempts to present the fundamental principles of partnership 
law in clear, concise and accurate language. The style i is simple 
and crisp. In its own sphere this book has few equal$ anf perhaps 

i ea ajore ree 


Pad 


126 % LAW LIBRARY 


there is none to beat it, Since 1899 when Sir Arthur Underhill, 


published a brochure in the shape of six lectures delivered under the 
auspices of the Council of Legal Education we have not had another 
book so well done as the evicsent one. The English Partnership 
Act of 1890 is now the law, and every work on partnership must. 
more or less be acommentary. The subject of our notice is no 
exception, but the law has been so treated asto make the book a 
homogeneous whole in which the parts are inter-related. This ad- 
vantage a mere commentary cannot offer to students. The book is 


B . . 
a model of compression, for the marrow of it consists in 232 pages ¢ 


only. The whole is divided into seven parts arranged under hęad- 
ings. The confession is made with refreshing candour that the 
authors make no comments of their own. But they have done the 
right thing in that they offer their explanations from what they 
call “judicial sources”. Students must know what the great Judges 
have said. They must be made to think for themselves, but they 
must think on the lines of the great minds. A judicious selection 
of cases has been used to serve for illustrations. The cases which 
go by the name of leading. cases have been treated in a manner 
commensurate with their importance. But care has been taken 
‘not to overload the book, so that,students are in no danger of 
getting bewildered in a jungle of ‘precedents. The remainder of 
the book consists of a copious index and two appendices ‘one of 
which gives the English statutes and rules relating to partnerships, 
and the other reproduces. the eleventh chapter of the Indian 
Contract Act together with the cognate provisions of the Indian 
Trust¢%ct and the Indian Companies Act., 1882, 


We have always thought that the writing ofa good book for 


studenés is an art difficult to acquire. The writer has to work 
under peculiar disadvantages; he has to set a limit to his freedom of 
action; he has to bring himself to the level of those whom he i is’ 

addressing through the medium of his book. If he goes out.of his 
way,he mott throw up the sponge; and the book shall go to the. wall. 

Of all the Gualities which exactly fita book for the purpose’ 
of ‘thestudent, theresis no dearth in this short treatise. There are, 
no‘dark or ondre corners; everything is radiated with light and the 
student will never, have to grope about. Coming to the external 
trappings we must say that the general get-up is simply delight- 
ful, and the price of about, Rs. 6 wif enable students of eyen. 
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moderate means to go in for it. To the alumni of the University 
School of Law we specially recommend this book. So long as they’ 
can get books of this description there can beno room for the 
i coraplaint that “ the hungry sheep look up and are not fed”. It 
is for those who are in charge of them to introduce them betimes 
to such books that their bright young minds may be stimulated to 
higher efforts and to worthier achievements. Much of the intellect- 
ual bankruptcy that unhappily meets the eye so often may be 
effectually remedied by means of the judicious selection of an 
* apparatus criticus to help the exercise of the mental.faculty ina 


proper way. 





THE LAW OF CONSIDERATION AND OF CQMPROMISE IN 
BRITISH INDIA, by Janendra Nath Chaudhuri, B. L., Pleader. Rai 
M. C. Sarkar Bahadur and sons, 75-1-1. Harrison Road, Calcutta 
1914. pp. vii, ii, ix, ix, 180, xii. Price Rs. 4. 

_ This short drochure of 180 pages owes its existence to certain ° 
artitles which the author had contributed to the Calcutta Weekly 
Notes. These articles have been collected together here and 


additions have also been made to them. An author who has al- 
ready won such golden opinions as to beable to induce a man of, 
the mental calibre and professional standing of the Hon’ble Mr. B. 
Chuckerbuty to write am introduction to his.book does not 
stand in need of the- proverbial editorial “ puffing.” .His book car- 
ries with it its own credentials. A glance at the prefatory note by the 
author will easily convince one of the extent of his reading and of : 
the amount of labour that has been expended to make the book 
useful to the profession. We agree that a substantive publication 
like this “ is a destderatum keenly felt by the busy practitioner”, 
How far he has succeeded must be left to the profession to decide, 

but weemay say at once that so far as we have been able to e 
test it, we have found the law accurately stated and the . 
authofities apposite to the particular point canvassed. We thittk 

Rs. 4/- for the book is rather High price. The beok $ fairly i 
printed and is neatly bound. . ; . 





Kd e 
" CODIFICATION IN BRITISH INDIA”. BEING YAGORE Law 
oe FOR 1912. By Bijoy Kishor Acharya, BeA., (Cal) LL. 
P, (Edin), Bar-at-Law, Advocate of the High Coùrt at Calcutta, S, 


K. Banerji &. Sons, F Vis : a ot ce 
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Mr. B,K. Acharya was appointed by the Calcutta University 
the Tagore Law Lecturer for the year 1912 to deliver lectures on 
the important subject, “Codification in British India”, and the 
result of his labours is now before us in the shape of a very learntd, 
valuable and interesting treatise. One cannot fail to be struck 
with the immense industry of the learned author. The number of 
Statutes, Acts,» Regulations, which had to be dealt with was 
a legion, and it reflects great credit on the scholarship of Mr. 
Acharyya that he has evolved order owt of chaos, and by his 
grasp of principle and mastery over detail has presented the 
subject in a connected systematic whole. The arrangement is 
excellent ; the style good, lucid and readable. ua f 

In a very interesting Introduction, the author considers codifi- 
cation in general, its value and its place in a system of jurispru- 
dence. The views of scholars, like Bentham, Austin, Portatis, 
Domat, Ibert, Sidgwick are also stated. Then follow in due order 
Lectures on (1) History of Codification in British India, (2) Neces- 
sity of Codification in British India, (3) The Influence of the 
condition of People on Codification in British India, (4) Objections 
to Codification; How they have been met in British India, (5) 
Genesis, Principles, Form and Interpretation of the Anglo-Indian 
Codes, (6 & 7) Progress of Codification ‘in British India, (8) How: 
far Codification has touched Hindu and Mohammedan Law, (9) 
Feasébility of further Codification in British India, (10) Codifica- 
tion of Customary Law and (11 & 12) Codification of the Personal 


Laws of the Hindus, and Mohammedans, and its Probable Classi- 
fications. 


This bare enumeration of the heads of various Chapters 
shows the wide field covered by the author. As far as the history 
of Codifigation in British India is concerned, it is wholly admirable, 
accurate, clear, informing, and instructive. But the book is not a 
mêre chronicle of Acts and Regulations. The author has gene 


* further ;*he,hgs entered into the merits and demerits of Codification 


and has offered suggestions for further Codification, with special 
referenee to Customaty Law, and Personal Laws of Hindus and ° 
Mohammedaffs, , This is not the place to follow Mr. Acharya’ into 
the discussion of such a large and important topic. He seems to 
be a fervent *believer in the superlative virtues of Codification, 
and he evidently subscribes to the fopinion that Anglo-Indian ° 
es : ° 7 = 
. e 


e 
Lod 
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Codes have been “a triumphant success”. Considering, however, 
the blind devotion with which, in the case of a Code, the letter of 
. the law is apt to be regarded, as opposed to its spirit, the subtle ” 
hatr-splitting technicality it gives rise to, it is permissible to doubt, 
Whether, Codes and Codification are unmixed blessings after all. 
It is still more debatable how far. “any interference, by way of 
Codification, with the delicate fabrico of Hindu and Mohammedan 
Laws is desirable. These are, as we have said, important questions 
à deserving of attentive cpnsidefation; and the book can certainly be 


” commended asa well- moa ‘med and well-balanced contribution to 
th discussion; 





LEGAL MAXIMS -Upendralal Mitter, B. L., Vakil High Ccurt, 
Calcutta—Law Publishing House—Royal 8 vo. pp. 1-902. 


This book is based on Broom’s Legal Maxims but the 
arrangement has been altered. The maxims have been arranged ° 
in*alphabetical order so that a busy lawyer may have no difficulty 
in finding them out. Each maxim has been discussed at great 
length with references to Indian cases and Indian laws and all 
authorities referring to these maxims have been collected and 
discussed. The author has not failed to discuss and cite the 
English cases and English Laws wherever necessary. The arrange- 
ment of the book is good and the statement of law is clear, concise 


_ and accurate. The maxims were first issued in quartérly,parts. 


The binding and the get-up of the work, as is usual with all publi- ° 


cations of the Law Publishing House, are excellent. 
ee 





INDIAN Arms ACT by Ikbal Singh, B.A., L.L. B., Pleader Chief 
Court, Punjab—Lahore Mercantile Press, pp. 1-175. > ° 

„The book is a commentary on the Indian Arms Act. The , 
compiler has taken great pains to collect all the authorities dealings 
with, the subject as well as all the rules framed by the Government” 
of India or any of the Local Governments including thoseof Burmas 
“or Baluchistan. In the appendixes much usefal iff Srmation has * 
been given e. g. duties and fees leviable, gules relating to dame 
shapting, export and import of arms on railways passing through 
Native States &. Any information required regdr igg armsand , 
"ammunition may be : obtained’from this book. Weshope the book | 


. will meet with the patrongge it deserves, X í 5 
e E . o er Bad : : 
° é e 
e e . 
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Bompay HIGH Court REPORTS Vol. I. Charles F. Farran, 
B:A., Damodardas Printing House, Bombay, Second Edition, 
Rs. 1/4 per Vol. : 

This is the first of the vege Vols of the Bombay High Court 
Reports, the other eleven fo be published later on. This is a verba- 
tim reprint so far as the cases go but the editors have given notes 


en dealt with in subsequent cases. 
We have- 


showing how the | cases have 
These notes will be of great use to,a busy practitioner. 
no doubt that the book will commané.a good sale. 

S 





been sub-divided between the first up to L and the second from 
M. to Z, The cases decided in 1913 and reported in all publica- 
tions have been digested. 


STEPHEN’S COMMENTARIES ON THE LAWS OF ENGLAND, 
SIXTEENTH EDITION, under the General Editorship of Edward 
Jenks, Esq, M. A., B. C. L., of the Middle Temple, Bar-at-Law ; A 
thoroughly revised and modernised and brought down to the 
present time, in four Volumes; Butterworth & Co., Law Pub- 
lishers, London and Calcutta ; 1914 ; Price Rs. 64 

We welcome this new and revised and the sixteenth Aldon 
of these well- -known commentaries on the Laws of England. Eyer 
since their publication three quarters of a century ago they have 
attained the rank of a legal classic, and growing years have, 
thanks tg the labours of successive editors only added to their 
weight and authority. They have long been familiar guides to 
generations { of Law Students in England, while in court they are 
often cited with ° respect. We wish these commentaries were 

e ° more widely read by Indian lawyers. It is almost superfluous 
to remark that for a correct and thorough grasp of the Anglo- 
Indfan Codes sound knowledge of the principles of English 
~ Law is abSolytgly necessary and we know of no work better suited — 

* for the purpose of Indian Students and practitioners than these ` 
commentaries. Consitiering the complexity, the intricacy and - 
the magnitudg’, ef the Law of England, as developed by a wast 

* ° number of Statuteseand myriads of precedents these four handy | 

* volumes present a marvel of fullness, clearness, accurasy, pre- 


x cision and conciseness. . . l ; . 
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The commentaries are divided into six books, Book I treats 
shortly of personal rights of personal security ard personal liberty, 
Book II treats of rights of property and is sub-divided into two 
* parts. Part I deals with “things real”-in other words, law 
rglating to real property, including a de&cription of various kinds 
of estates known to English Law, the law of transfer and succes- 
sion a masterly exposition of a very intricate subject. Part II 
treats of “things personal” or what we would generally call 
‘moveable property.’ Under this heading come the law of con- 
tracts in all its branches including Negotiable Instruments, law 
relating to Bankruptcy, and Wills and Administration. Book III , 
treats of rights in private relations, that is, of master and servant 
of husband and wife, of parent and child and of guardian and 
ward. Book IV treats of civil rights and is sub-divided again 
into three parts. Part I deals with the Civil Government and 
_treats of Parliament, of the monarch and the royal prerogative, 


of the members of the Royal Family and the Nobility and other * 


cognate topics. Part II is concerned with the constitution of the 
Church of England and the non-conformist Churches. Part 
III treats of the Social Economy of the realm, and here we have 
a discussion of good many miscellaneous topics such as education, 
sanitation, prisons, Highways, Bridges and Theatres, Clubs, public 
conveyances, Navigation and mercantile marine. We have also 
chapters on corporations, municipalities, and charities, companies, 
the press and the professions, all of great interest, Book V ¢reats 
of Civil Injuries and includes Law of Torts, Chapters on equity ° 
jurisdiction. We have also chapters on constitution of courts 
and Civil Procedure. Book VI deals with Criminal Law and 
Procedure. In this edition the learned General Editor with the 


. @. 
assistance of several other lawyers especially competent in the 


respeetive subjects assigned to their charge has thoroughly revised ə . 


the entire text with reference tothe lates statute and case-law. $ 
He ‘has also made some re-arrangements calculated to renderthe 


.work more “easy to handle ” and useful, But it js a matter for? 
consideration whether a more radical change in arrangement is . 


not required. The commentaries are préfessedly founded on 
Bla@kstone and follow a division of the field, pNjurisprudence, 


that of law of things and of persons, favowsed by him. Later è> . 
jurists -haye disapproved of it as incomplete and°ingonvenient. 4 
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Then again though it would not be right to expect in a book of 
this kind’ an extensive discussion of any one subject, but it does 
seem to us that some topics of very little interest have been 
treated at disproportionate length with the result that others of ` 
greater importance are*disposed of in a summary fashiop. For 
instance Law Relating to charities and their administration takes 
only 6 pages, that relating to companies 7 pages; the whole law 
of torts occupies 150 pages, while to a chapter on tenures, of very 
antiquarian interest, 38 pages have been devoted. It may be 
that at the time when Mr. Serjeant Stephen first wrote the com- 
> mentaries he discussed the several subjects at the length ère- 
quired by their relative importance. But law is developing; new 
fields of human activity are arising, and a great responsibility 
rests upon editors of a standard and classical work to make and 
me keep it up-to-date by discarding obsolete and introducing new 
matter wherever and whenever required. But this detracts little 
* from the great value of the work. There are text-book’, large 
and weighty, on every branch of the law and can be consulted as 
occasion arises. For a general survey of the whole field of 
English Law, for a clear exposition of its principles, for a col- 
fection of important cases on all subjects, we commend our 
readers to the new edition of Stephen’s Commentaries, 





Roman Law: By J.L. Jaini, M. A., Bar-at-Law, pp 1-170, 
i Butterworth & Co., Calcutta, 1914. Price Rs. 3/12 nett. 

This is a very concise summary ofthe institutes of Roman 
Law. ebt is meant for students who, the author believes, will 
find it useful “for purposes of revision and memorising.” Man- 
uals ofthis kind are of doubtful utility and, inspite of admo- 
nitions both of teachers and authors, very frequently lead to 
ecramming. This summary has, however, the merit of being so 
* brief as to render. rtsort to a larger text-book a matter of 
„necessity, Mr. Jaini has evidently bestowed great care in fħe 

= preparation .of this epitome and* gives very frequent references* 
"* to standard writers on Roman Law like Sandars, Sohm, Moyle 


and others. The book is very well got-up. Headings of para- 
graphs and legal terms are printed in thick and bold type 
"so as to at once e catch the eye. The price is rather high. e 
7 ° 
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MOHAMMEDAN LAW 
(MATRIMONIAL) 
[Refer to Sir R. K. Wilsons M. Law, Chapter on Marriage, } 
pp. 101—142] ` 


What is marriage, and what is its effect under the Mohanme . 
dat Law? Is marriage a sacrament under Mohammedan 
Law or purely a secular and social matter? f 

It is a religious rite under the Mohammedan Law, and is 
considered as such although it is in the form of a secular 
contract. It is an institution the compliance with which is 


considered to be a virtue, and a deviation from which is regarded a 
sin. It was enjoined by the Prophet, and he refused to associate 
with those who objected to it. e 


Jehad (religious war) is a cardinal duty of religion; but pre- 
ference has been given to marriage even over Jehad. „Faith, 
which is the rootef all divine worship, is mentioned along with 
marriage. The learned of the Sunni sect have in some cases 
considered it to be a Farz (a duty) and in others Wajib (obli-. 
gatory), Mandub (lamentable), Makrooh (abominable) or, Haram ° °¢ 
(sinful)e and they have concurrently held .it to be a Sunnat > 
Muwakida. ° 
. “Sunnat Muvakida” is thus defined in Mokanwnedan Law: = 
“the person, who complies with. it is rewarded in the next 
“world, and he who does not, sins.” The words duty, oblifation, 
and ‘ptaktice of the. Prophet (Sunnat), on thee ee hand and 
tbe words lamentable, abominable, and sinfàP, on, the other, 
denote and determine the category to which martiage belongs. N- 
When such is the case jere can ebe, “no doubt * that*it is 

° XL, 22'J > e 
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not merely a worldly or social matter of a civil nature ; but 
that it is a religious rite and has been considered to bora 
Ibadat (devotional act), although it appears to be a social one. 
Consequently it is neither right nor proper to say that ite is 
merely a social matter and a civil contract and not a religious 
rite. 

Kifaya in which the subject is, treated of at length is a 
reliable book, which has fully solved the difficulties of the 
Hedaya. It is proper to quote the passage here. 


The Prophet of God says :— 


e 
“Every follower of Islam or of David’s religion is bound to 
marry, and if he has not power to do so, then he should go forth 
on /ekad for the sake of God, ‘Thus the Prophet of God has dec- 
lared marriage to be one of the religious matters, and has given it 


. Preference over /ehad,.and he has allowed marriages up to the 


number mentioned in the Sharah. He himself entered into 
matrimony in preference to celibacy, which proves that marriage 
is superior to Takhallt, because the Prophet of God tried to follow 
what was best in religion. A community had intended to worship 
°God and to divorce their women ; the Prophet forbade them and 
said, ‘Contract marriages procreate children and multiply.; because 
I shall be proud of your numbers as compared with those of the 
followers of the other Prophets on the day of Judgment,’ The use 
of the imperative denotes either Wajoob as here or it does not. If 
it does it is clear that it has preference over Nawafil, because all 
the learned agree that Wajib has preference over Nafl; and ifit 
does not denote obligation it is Sunnat becafise it cannot be 
Mustakgb or Mobah (right and only allowable) since the Prophet 
of God says, ‘Marriage is my S#nnat (or order) and those, who 
do not obey it, are not my followers.” The learned agree inging 
preference to Sunnat'over Nafi. ' 


From the above remarks it is clear that the Prophet on held 
marriage tõ Be a duty for Mohammedans and the person who 
objects to it is nob considered a good follower. The author of 
Kifaya has eclared marriage, according to the sayings, of the 
Prophet, te be” a tdigious ordinance, superior in merit to the non- 
obligatory Prayers (Nawafil) and’ having regard to the Arabit 
idiom and the use of Hie imperative, D it to be Wayi 
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and Sunnat, In Durrul-Mukhtar, which is a commeiitary of 
. Tanvirul Absar, this point is also specifically discussed, fhe passage 
‘being as follows :— 


e “There is no devotion for us which has all along been 
«ecognized from the time of Adam up to the present and will 
continue even in paradise, except marriage and faith. : 

In this passage ‘ Nikah ’ (marriage) is spoken, of as‘devotion.’ 
The author of Ashbah and Nazair also says exactly the 
same. . 


9 gain Durrul-Mukhtar says :— 


“ Marriage is obligatory on the person whose passion is 
ungovernable, but it.is a duty if fornication would be the 
consequence of not .marrying, and this obligation and duty are 
imposed on those who can afford dower and maintenance ; if they 
cannot afford them celibacy is not a sin. It isa strict Sunnat | 
according to the most correct view of the learned in religion, its” 
omission being asin. One whose condition is moderate, that is 
one who is able to cohabit with a woman, to pay dower and sup- 
port her, marrying with the object of begetting children and 
avoiding fornication will be rewarded in the lifeto come. Ir 
Nahrul Faik, marriage is termed Wajib (obligatory) in preference 
to Sunnat, because the continual practice of marriage is proved 
by the acts of the Prophet. He, who declines to marry, displeases 
the Prophet ; but marriage is abominable when there is an fear, 
of injustice, and the husband believes that he will do injustice to 


his wife.” ee 


In Tahtavi, which is a reliable commentary of Durrul-Mukh- 
tar, in explaining (this has been forbidden) it is written :— 


“ Marriage, when injustice is sure, is unlawful ; because marriagé 
e 


is-okdered for: the purposes of avoiding roteakion, añd gettinge 
reward i in after life, and in the case of injustice one who contracts 
a 'narriage will be guilty of what is forbidden, and on account ofe 


*these vitiating causes the benefits of marriagé will become @ 


inoperative.” i 3 ne 


eigilarly, the following quotation from Fat wa-i-Alamgiri 
proves that marriage in moderate circumgtancés ie “ Sunnat 
“inuvakida” ; ; in the case of ungovernable desire, obligatory ; ; in the 
case of fear of injustice, abominable.” 


No 
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From the above remarks it is satisfactorily eatablished that 
marriage eis a religious rite and is one of the religious obser- 
vances, the compliance with which is regarded as a virtue and 
the reverse a sin, There is neither religious reward nor punish- * 
ment for civil contacts or secular transactions, and they are 
not spoken of as | „ties, obligations, and ordinances of the 
Prophet, nor the tei F lamentable, abominable and unlawful 
applied to therh, nor does the word ‘devotion’ apply to such 
‘contracts; and this is what distinguishes devotion from vther 
acts, Consequently to say, that it is not*a religious rite, or that e 
it is merely a contract of a civil and social nature, is not sound 
under the Mohammedan Law, 


Now we proceed to consider the question, whether proposal 
and acceptance by means of which a marriage is contracted, 
e should be by words in the past tense (according to) the Hedaya. 


It is not necessary for the proposal and acceptance to be 
in the past tense nor does the Hedaya lay it down to be go. 
“The words which express proposal and acceptance are both, 
sometimes in the past tense, and sometimes one in the past and 
the other not so, being either the future, or the present, or the 
‘imperative as is fully stated in Vekayaturrivayah and other legal 
‘books. For example, a woman says to a manor amantoa 
woman, ‘I have married you’ ; and the other says, ‘I have accepted 
the marriage,’ here both the words denote the past tense : or the 

. woman says to the man, ‘make me your wife,’ and he replies, ‘1 made 
you my wife’ or ‘agreed to make you my wife.” Here the first 
word i¢ein the imperative mood, which is in the future tense and 
the other. word is in the past tense. 

The,Bidaya is the text of which the Hedaya is the commen- 
tary, in which the passages are distinguishable by special signs. 

* «The passage quoted by Mahmood, J. on p. 155, I. L. R, 8AM, is 
* from the text and not*from the commentary ; it is a sentence bet- 
P ween two passages. ` sei 
æ The translation of the full passage is as follows :— e 
` 6 Marriage is contracted by proposal and acceptance by two 


words both in the past tense or one of which is in the a ue tense 
and the other¥ie? the future tense.” 
. In ae Fatawai amet with*reference to Nahrul Faik i it is 
-A written £ — tif ep ane aA NS, TK deal Cal es 
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“ A marriage is contracted by offer and acceptance, expressed 
in the past tense, or by expressing one in the past tense and the 
other not in the past tense, #4, the future tense (as by using the 
imperative form) or the present (as by using the aorist.)” 


«` Fatawai Kazi-Khan says :— 


“u A marriage is contracted by the use of the word Nikah and 
Tazvij (union), which may be in the past tense, for example, a 
woman says toa man, ‘I married you on a certain condition,’ and 
the man says in thes presence of witnesses, ‘I accepted’; or the 
words may be in the future tense, for example, a ‘man says toa 
woman, shall I marry you on a certain condition?’ the woman 
replies ‘yes, you may;’or the words may bein the imperative 
mood, for example, a man says to a woman, ‘marry me on certain 
conditions? then the woman says, ‘I marry: you.” è 

What is dower and the nature thereof? What are the rights 
and liabilities of husband and wife? 

It is not necessary that the dower should always be a sum of 
money or property; but sometimes personal service may also 
constitute dower. For instance, a man marries a woman, who is 
a slave according to Mohammedan Law, making this contract 
that her dower would be the service rendered by him to her 
master for a fixed period ; then this service will be held to be 
the dower. In the same way, where a marriage is contracted 
with a female minor, the dower may consist of the husband’s 
services rendered to the guardian of the girl; or the services” 
rendered by some slave of the husband to the wife. 


ee 

After the recitation of certain cases where, in the absence 
of specification of dower, customary dower is paid, it is stated in 
the Durrul-Mukhtar :— 


“The result of this is, that the marriage with a female slave or 
witlt a minor is lawful in lieu of the services rendered by the 
husband, to the master of the female slave or the guardian of the 
minor. The tradition of the Prophet Moses and Sho? ab serves as”. * 
an illustration. Marriage is valid where any male or female Slave 
of the husband is assigned for the service of the wife.” 


The author of Raddul-Muhtar, in Hlustretiog ; the, story of oo 
Sho'ab and MoseS,-saysrise rt tt ERG nas ain e 
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“Moses contracted a marriage with the daughter of Sho’ab, 
and the dower was that he should graze his sheep for eight years,” 


Fatawai Alamgiri with reference to Nahrul Faik says in support 
of this view :— - ao 

« If the dower be this that the husband’s slave, male or female, 
shall serve the wife it is allowed, and it is quoted from the Mohit 
Sarakhsee that „if the husband be a slave, then it is admittedly 
correct, that his services to the wife should be considered as dower,” 


The Hedaya says:— < ° 


“Ifa slave marry a woman with the permission of his master 
and fix one year’s services as dower, it is valid.” 


Consequently to say definitely, that dower is a sum of money 

or property is not correct. It is also incorrect that dower is 

"e that which a husband promises to pay in consideration of marri- 

age. Dower is not a consideration for marriage, but for the 

enjoyment of Buza as the Sharah Vikaya says: To say that 

dower is-a consideration of marriage is incorrect, it should be 

called a consideration of Buza or enjoyment of Buza, as it is clearly 
specified in ‘all the Books on Mohammedan Law. 

e Some Arabic passage.not quoted by Mahmood, J. is translated 

in: this' way :—“ To use the language of the Hedaya,“ the pay- 

ment of dower is enjoined by the law merely as a token of respect 

for its object (the woman), wherefore the mention of it is not 

i absoltttely essential to the validity of a marriage; and for the same 


reason, a marriage is also valid, although the man were to engage 

in tha,contract on the special condition that there should be no 

‘dower.” (Hamilton’s Hedaya by Grady, p. 44) “*Respect for its 

object ‘(the woman)” is the wrong translation of the original in 

Arabic. The passage in the ise including the passage of 
e > the text is as follows :— , oe 


“A marriage is valid although no dower has hen mentiqned, 

„ because \jterally Nikah signifies a.contract of union, which is fully 
= accomplished ®y the tying of the marriage knot. The ‘payment* 
of dower is enjoined, by the law merely as a token of respect for 
the‘ mahal, therefore its mention is not absolutely essential to the 
validity of, afrhage; and for the same reason a WERA also 
valid, although the‘man were td engage in the contract, _on | thet 


r 


-A special comditlón that there should be npidower” TF Os Ot 
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From the above it will be clearly understood that the wom 
‘ mahal’ does not stand for a woman. ° 


The following passage of the judgment in the case of Abdul 
Kadir v. Salima (1) seems curious. “ The freedom of divorce 
and the rule of polygamy place a power in the hands of the 
husband which the Law-giver intended to restrain by rendering 
the rules as to payment of dower stringent upop the husband.” 
It does not appear who is meant by the Law-giver, whether God 

e of the Prophet or any ather person, and whose intention is referred 
to. The Honourable Mr. Justice Mahmood has derived this from 
thé note (2) by Macnaghten given in Case XXXV. It must be 
remembered that there is no foundation for it in the books on 
Mohammedan Law. Dower is usually fixed in this way, that 
a portion of it is declared prompt and the rest deferred ; but the 
parties have power to declare the whole dower to be prompt or 
to specify a time for payment of the whole either in the life-time 
of the husband or till the subsistence of the marriage, If the 

. dower is deferred, it is necessary that Ajal (time) should be fixed. 
If the time for payment is not fixed, then some of the jurists are 
of opinion that that, which is declared prompt, alone becomes 
payable at once, and some are of opinion that its payment remain$ 
in abeyance till the subsistence of the marriage. In Fatawai 
Alamgiri it is said :— 

‘Tf half of the dower be prompt and the other half deferred, as 
is customary in our cities, and the fixed time for payment of thes 
deferred amount be not specified then the jurists differ, Some 
hold that Ajal is invalid and the dower becomes payableett once, 
others say that "Ajal is valid and the dower would be payable at 
the time of death or divorce.’ = 

In Abdul Kadir v. Salima, ‘deferred’ dower is thus 
deffnéd—* Deferred, that is payable upon the disselution of ° 
marriage whether by death or divorce” This definition of* 

te Ay Bape. 


e (2) P. 288, ? The amount of dower in this case was excessive, ‘and the janes 
stipulated was far beyond the husband’s capavity of paying. As dower begomes a 
e payable on divoree, it is a frequent practiee in India fo stipulate on behalf of the 
wifaforg larger amount than the husband is capable of payi with a view to 
ioe Oe possibility of divorce ; and the question in miedo, was put to as- , 


@eertain whether such a promise on the, part of the husband was to be sonsidered 


bona fide and binding or merely nominal ‘and a device,” ° s- ~Y 
. Vide Preliminary ai aia p. xx, and Case XXAVII—Kd. o 
e ` 3 e 
° é è 
R 3 s . e. .* ° 


_ «paid. The Sahibain say that after consummation with consent ° 
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deferred dower is not found in any reliable book. The word 
Mowajjal ‘is. derived from Ajal and it merely means ‘time’ not 
‘the time of death or divorce? If there be no «specification 
as to dower being deferred or prompt at the time of marriage, 
the authoritative doctrine according to Muhammedan Law is, 
that the presumption should be in favour of the amount usually 
paid as prompt, dower to the women of an equal status in the 
country, town, or neighbourhood, or part of the country, In 
case there has been specification or a sum has been presumed 
according to usage as the amount of prompt dower, the wife has 
aright to demand it from her husband at any time she lifes 
and the husband is bound to pay it. After marriage but before 
consummation and valid retirement between the husband and 
wife it is a concurrent Principle, that the wife has a right to with- 
hold her person from the-husband until she receives her prompt 
„dower from him, and the husband cannot force her to have 
intercourse with him till the Payment thereof, Similarly it ds 


a principle concurrently accepted, that where the intercourse - 


has been affected by force or: compulsion, or where the wife 
isa minor or a lunatic, and also until her Prompt dower has 
Been paid, she has a right to travel alone without the husband's 
permission or go on her own business or visit a relation outside 
of the husband’s house whenever she likes, and she can refuse 
to go_with her husband upon a journey if he wishes to take 
her with him, and notwithstanding this refusal she is entitled 
to. get food and raiment from her husband. But if consumma: 
tion hagetaken place with her consent, there is difference of 
opinion between the great Imam and the Sahtharn (this is the 
title of Imam Abu Yousuf and Muhammad); the great Imam 
being of opinion that even after consummation with consent, 
@ womar has a right to demand prompt dower whenever 
She likes, and can refuse to admit her husband to intercoprse 
or fo go with “him upon a journey until her dower has been 


the wife has no such tight left. The passage in the Hedaya is as 
follows :— 
- t es 


of her dower,* fo refuse to surrender herself to the husband or to 
go with him upon a journey, . cept S the re urn (dadaz) ts 


. ‘ p e. e 
e e ee ba ° 


“A wife has the tight, until she receives the Prompt portion , 


+4 
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the same as that of her husband to the object for which the 
return is given, as in sale. The husband has no power to restrain 
his wife from going on a journey or from going out of-the house 
or visiting her friends until such time as he shall have discharged 
the whole of the prompt dower; because a husband’s right to 
confine his wife in the house arises. from his dominion: over her 
person, and his right to such enjoyment does not exist until after 
the payment of the return for it. But if the whole dower be 
deferred, the wife. is enot at liberty to refuse the embraces of her 
husband, as she has dropped her right by agreeing to make her 
ddWer deferred, in the same way as in a case of sale Abu 
Yousuf holds a contrary opinion on this subject. If the husband 
has retired with his wife then the answer of Abu Hanifa would 
be to the same effect. The Sahibain say that the wife has no 
right to refuse. The difference of opinion is in the case where con- 
summation has taken place with the consent of the wife. In the, 
case of compulsion, minority or unsoundness of mind, her right 
of refusal does not drop according to the opinion of all the 
lawyers.” 


In Fatawai Hammadiah with reference to Umdatul Fatawa 
it is said that: “According to usage a woman has no right to 
withhold her person from the husband, until she receives her 
whole dower ; but regard must be had to her status in determining 
what amount is prompt for similar women. Conseqtently if 
the amount which forms the prompt dower for similar women ` 
is. paid, she has.no right of refusal. So if it is stipulated at the 
time. of marriage. that the whole dower would be prompt, the 
payment will be prompt because it would be proved by ` reason 
of usage when there is no specification contrary to custom” 


er 


dm the-same book with reference to the Fatawai Mufti it is.” 


written :— . 
°°“ A woman has a right to deny herself to her husband, and. 


eshe can go ona journey or out of her husband's house, without =. 


his permission, until she receives her dower in full to the dast 
g e 
dirhem,” ° 


Lite on, on the authority of Tahzib, it is, =) ae She has 
power to deny herself to her *husband till the payment of the 


whole dower on the analogy of sale, and she is at liberty to go 
. e įġxuz23J’°? n. ° 
e è : ° 
° 1 @ Py ~ "te 
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on a journey wherever she likes and to live anywhere, before 
receiving her dower. Although she has once cohabited with 
consent with her husband, she has a right of refusal, contrary 
to the view of the Sahibain. Sheikh Kasim Saffar used to give 
the Fatwa as to the travelling in accordance with the opinion’ 
of Abu Hanifa, and as to the withholding of the person in 
accordance with*the opinion of the Sahibain. The author of 
Tahzib himself has written that according to his opinion, the 
approved view is, that the wife possesses the right of refusal 
if there has been ill-treatment on the part of the husband, and 
if it be the fault of the wife, then she has no such right.” 


No doubt Abul Kasim Saffar with regard to a particular rule 
has held that in respect of the journey, the opinion of Abu 
° e Hanifa should be accepted, and as to connubial intercourse that 
of the Sahibain ; but this opinion of Abul Kasim and others, who 
“followed him, cannot be held as authoritative against the 
general rule and the opinion of the great majority, which have be&n 
specified in the Fatawah Khairiah, Bahrul-raik, Fatawai Sirajia, 
Fatawai Monia and Durrul-Mukhtar. Even in Abul Kasim’s 
epinion it is not a general principle, that when there is a 
difference of opinion between the Great Imam and the Sahibain 
the opinion of the Sahibain is preferable, as held in the case of 
Abdul Kadir v. Salima; because on the point of travelling he 
„has a€cepted the opinion of the Great Imam notwithstanding 
that the Sahibain were of a contrary opinion. 


Thee passage in the Fatawai Alamgiri referred to (1) in 
the case of Abdul Kadir v. Salima correctly*rendered is as 
follows s— 


“Tn all cases when the husband has had connubial intercourse 

eor validly retired with her, the whole dower is confirmed” If 

j she intends to deny hérself to him for securing payment of. her 
eexigible ,dower, it is her right to do so according to Imam Abu 
%.T Hanifa ; but tis is opposed to the opinions of his two disciples* 
(Kdzi „Abu Yousuf,sand Imam Muhammad). In like manner , 
the husband gannot prevent her from going out and travelling 

e or going sts voluntary pilgrimage, according to On Chairs 
except when‘she goes out in an ‘indecent manner. As to hef? 


right to all, this before she has sursendered herself there is un- 
e ; . QU) L. Èo 8 Al, p 3-4. ° . 
e . e e 
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animity of opinion. Similarly when the husband has had 
connubial intercourse with her, whilst she was a mjnor, or was 
forced or was insane, in which cases her father might refuse to 
surrender her until the payment of her prompt dower. Thus e 

„says the Enayah. If the husband has dad connubial intercourse 
with her or retired with her with consent, it is her right to refuse 
to go on a journey until payment of her whole dower according 
to the written engagement or the prompt partof it according to 
the custom of our country. This view is according to Abu 
Hanifa, but his two dfsciples maintain that she has no such right ; 
agd the Sheikh-ul-Imam, the jurisconsult, the pious Abul Kasim 
Saffar was accustomed to decide according to Abu Hanifa so far 
as going on the journey was concerned, and in the matter of 
refusing herself according to the opinions of the two disciples; 
and some of our learned doctors have approved of this distinction. „° 
Thus says the Mohit. 


The word ‘some’ is used here in opposition to the word 
‘many. Consequently the word itself shows that those who 
support the opinion of Abu Kasim Saffar are in the minority. 
With reference to the second principle of preference, iz. what 
is to be found in the texts, I say that they contain the same 
opinion as that of the Great Imam. The authors have not 
adopted the opinions of the Sahibain in their texts. l 

In the Tanvir-ul-Absar, which is the text of Durrul-Mukhtar, 
it is written: —Even after connubial intercourse with consent and 
retirement, the wife has a right to deny herself to the husband 
and refuse to go on a journey until she receives the @fhount of 
dower which is alleged to be prompt or the amount.of dower 
which is prompt according to custom for similar wonten, if the 
whole dower has not been agreed to be prompt. Until the wife, 
receives dower she is competent to take food and raiment from 
her husband, and to go out of his house “for her own work pr to 
visit her relations and travel without his permission, Vikaya- 
turrivayah, which is the text of Sharah Vikaya; sđys:—“ A womaff,. 
has aright to deny herself to her husbagd and refuse, to travel 
with him, and in spite of this refusal, take food apd raiment from 
him, notwithstanding that such refusal may “be ‘after connubial , 
* intercourse and retirement ‘with consent, until se receives her 

dower which is partlyeor wholly promgt, of “whith is prompt œ= 


i ae : R aad 
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according to custom for similar women without being restricted to 
one-fourth br one-fifth, provided there is no such specification. The 
woman is entitled to travel or to go on her own business or to go 
out of her husband’s house to visit her relations without his permis- 
sion before she has recefyed the prompt dower ; but she has noe 
such right after she has received such dower, nor does this 
right extend to the whole amount of dower according to the accept- 
ed doctrines,” 

In the Kanz-ud-dakaik also it is written:—‘A woman has a 
right to withhold her person from her husband, and resist his ‘taking 
her upon a journey although consummation has taken place’ © 


In the Bidaya, which is the text of Hedaya, it is said:—“A 
woman has a right to refuse to surrender to her husband until she 
receives her dower, and to prevent him from taking her upon a 
journey ; and the husband has no right to prevent her: from going 
out of his house or from visiting her relatives until the payment of 
the whole of the promot dower; but if the dower be deferred the 
woman has no right of refusal. If cohabitation has taken place 
then also the case is the same.” 

This principle is supported by the replies given by the Kazi 
and the Mufti, who used to be officers of the Civil Court in former 
times.: They are given in Macnaghten’s Book in Case XXXI in 
the form of questions and answers, 

Questioh.—Has a wife a right to oppose the inclination 
“Maonaghten’s Muham- and resist the authority of her husband, 
medan Law, p. 281. before she has received her dower, notwith-— 
standing’ the previous interchange of conjugal habits; without 
objection-on her part? 


Answer,—lf it have been stipulated that a portion of the dower 


e 4s to be paid immediately she has a right to do so, with 


aView to obtain that pertion of her dower. Soalso if no mep- 
tion Have been made of the immediate payment of any portion,” 
glie may do’so, withea view to obtain such a portion, as may be 
consistent with her situation in life, unless the postponement 
of the payment of the whole had been expressly stipula ed 5 
according to Mwwxth-ul-Ghafar,—“She is tompetent to Ce 
tlude him frém the “enjoyment of ¢onjugal rights, or . from 


. ‘ e -. . 
trying her.on ea Journey, or removing her from one house.in ; 
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a town to another, (although matrimonial intercourse may have 
passed between them and: the marriage may have been consum: 
mated, without any objection on her part,) for the purpose of 


i obtaining a portion, or the whole, of the dower, prompt payment 


of which was stipulated, or for the purpose of obtaining such 
a portion of it, as is usually paid promptly to her equals on con- 
dition, unless the payment of the whole was expressly postpon- 
ed: according to Abu Yousuf, —“ She has a right by a favourable 
. construction in this cgse also; and opinions have been given 
* according to this doctrine on a principle of favourable construc- 
tior®” Such also is the doctrine contained in the Durrul Mukh- 
tar—‘“She is competent to preclude him from the enjoyment of 
conjugal rights; and according to Abu Yousuf, even although the 


payment of the whole dower was expressly postponed. Opinions 
have been given according to this doctrine on a principle of favour- 


able construction.” Therefore, before the dower that may be -° 


dué is paid, the husband has no right to force and compel his wife 
to come to his house. 


Question.—Is the wife, under the above circumstances, after 


her disobedience entitled to maintenance: and is she, before’ 


receiving the dower which was stipulated to be paid promptly, at 
liberty to depart and leave her husband’s house? 


Answer.— She is entitled to maintenance under such’ ciscum- 


stances, notwithstanding the fact of her having opposed the ° 


inclination of her husband and she may depart and leave her 
husband’s house, unless he pay the dower which was stipulated to 
be promptly paid. ° 
Question.—Under the above circumstances is the stipulated 
dowgr due from the husband, after consummation ? 


Answer—It i is due, as appears from the authorities aboye ` 


quoted. “If (the dower) becomes due on consummation, or 
eomplete retirement, or death of either party »” @hd this is the > 


doctrine laid down in all the legal authorities, 


e 
- The Judicial Commissioner of Oudh, has decifg& case No. 57 
in accordance with this correct doctrine, that seven, after valid 
retirement the wife can refuse connubial intercourse until she 
receives her prompt dowér.* In support © of this j gs the opinion of 


SS 
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Sir Robert Stuart, Chief Justice, and Mr; Justice Pearson in the 
case of Hides v. Mashkar Husain (1), and the case of Sheikå Abdel 
Shukur v. Rakim-un-nisa (2) The wife even after cohabitation 
with consent has a right to deny intercourse to her’ 
husband, until she recei¥Ves her prompt dower. which may be 
payable. a 
The opinion, of the Great Imàm must be followed and not 
those of the Sahibain. The principle of majority laid down in the 
case of Abdul Kadir, namely, that the, opinion of the two has 
preference over one has no weight nor is it propér.to say that the 
concurrence of Abul Kasim makes three on oneside, when®*the 
majority of the doctors are against it. i 
When there is no specification of dower being prompt 
or deferred at the time of the marriage, then that. amount 
of dower is presumed to be prompt and payable òn demand, 
* which is according to custom and the statis of the woman. 
Macnaghten has remarked in his book that in such cases fhe 
whole dower is presumed prompt and payable on demand (Art. 
22 of Macnaghten’s Principles, Chapter on marriage, &c., p. 59) ; 
and.he has.considered it to be the recognized principle, and he 
considers that, the author of the Sharah Vikaya is of the same 
opinion. Relying on this very authority the Privy Council 
has decided the case of Mirsa Bedir Bakht Mohammad Al 
Bahadur y. Mirza Khurram Bakht Yehya Ali Khan Bakadur (3) 
* and the same authority 4 is also peecpred in the case’of Abuml 
Kadir, : e 
Macnaghten has not coùstrued this doctrine of Mohammedan. 
Law with reference to the established opinion. The accepted 
and correct exposition of the doctrine is that given here. The 


* passage in Sharah Vikaya has not been correctly construed., The 


“full passage will cleayly show its meaning. Mukhtasar Vikaya 
says: :—“ If there is specification as to the dower being deferréc or 
= prompt, Such epecification will be acted upon, but if there is no, 
such specification, it will be regulated according to custom.” - 


Hamavi has also written with referrence, to Fatawai 


Bazzaziah: — l. eis 
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“Ifit has not been specified at the time of marriage, that the 
dower is to be prompt, both the status of the woman and the amount 
_ of dower are to be taken into consideration, with a view to determine ° 
how much of such a dower should be prgmpt for such a woman, 
and this should b= determined according? to custom and to 
the same extent should payment be directed.” 


Fatawai Kazi Khan says:~ ° 


“If there is no specification as to dower being deferred or 
* prompt, both the status of the woman and the amount of dower 
arego be taken into consideration, with the view of determining 
how much of such dower should be prompt, and this amount 
should be awarded as prompt. It is not necessary to allow 
one-fourth or one-fifth, but regard should be had to custom, 
because a thing which is established by custom is also regarded ,° 
as established by Mohammedan Law.” 


. In Fatawa-i-Alamgiri also this opinion is quoted. 


The author of Sharah Vikaya, in commenting on the passage, 
writes :— 

“If there is no specification, as to dower being deferred o 
prompt, the wife has no right to refuse to cohabit with her husband, 
until she receives the whole dower. This was concluded to be 
the direction by referring to the context, because when the text 
writers said, ‘or so much of that kind of dower as may be prompt, 
for similar women according to custom without reference to 
one-fourth or one-fifth, if the amount has not been specified.” 
Consequently to limit the power of refusal until the non-payment 
of the amount of prompt dower indirectly shows, that a, woman 
has not this right in reference to more than the amount of prompt 
part ôf the dower, and it is a principle, that the specification of ° ° 
a thing in the traditions shows the non-existence of what is not? 
mentioned. But the text writers adopted this method with a 

e view to show that there is a difference of opintoneon the subjecte 
and that which is specified by text writers is alone proper; be” 
cause the later jurists have adopted it on the basis of *custom, 
althodeh ‘the real principle was, that a wonreg\has a right of 

e refusal until she receives the whole dowef *wher there is no ` 
specification of prompt and deferred dower because ‘dower is * w» 
the consideration of Buga, Consequantly it eis rot bintting on 

s ry . e 
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her to syrrender -herself until she receives the whole of the 


consideration.” 


This is the passage with reference to which Maenaden i 
considered, that the author of the Sharah Vikava was of the 
same opinion as he had himself expressed. But on reading 
the whole passage everybody will be satisfied, that such „was 
never the intention or opinion of the author of the Sharah 
Vikaya, After having explained how the law stood previously 
he says that the opinion of the later jurists has been approved 
of, and that the author of his text, viz., Vikayat-ur-rivagah 
concurs in that opinion, and the Arabic expression used by 
him to denote what the opinion previously was, shows, to one’ 

* well versed in Arabic, that the opinion previously prevailing 
° is weak. There is no word in the passage of the Sharah 
Vikaya to show, that some times the special place is taken into 
consideration where the cause of action has arisen, but the 
principal doctrine is that regard should be, paid to custom ; 
because that which is established by. custom is also considered 
as established under the Moharnmedan Law. 


What should be held in conformity with the aos 
enunciated ? i 


The ease (l) decided by the Privy Council was apparently 
“decided with reference to Macnaghten. The counsel for the 
parties had no opportunity to refer to original text-books, ‘as 
many éfthem have not been translated. The parties were of 
the Shia sect; but the case was argued on the principles of the 
Sunni Isaw. By chance however the decision was Passed in 

a accordance with the right principles of the Shia sect. When 
here is fo specification as to dower being deferred or prompt, 
the. whole is presumed to be prompt. It can be correctly*i in- 
ferred from the above authorities, that when there is no specifi- 

-.“cation as to dower being deferred or prompt then according to ` 
the Spinjon of the lates doctors it is an accepted and established: . 
principle, that fe.” a certain amount. should be regarded , as 

e prompt accerdifig tọ custom. To presume the whole as prompt | 
„is. not accorditg to the established déctrine. 


t ADL D Ra DAM, p. aon: _ Tanfikunnisa $ Serene, Ghulam Kambar, - 
e : e j : °. 
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Hoormat-i-Mosahirat or prohibition by reason of affinity 
does not arise only in the case of marriage, but arises with 


some relations only on marriage, and with some not merely 
from marriage, but from cohabitation. For example, A con- 


tracted a marriage with B, then the mother of B and her Jiddat - 


(paternal and maternal grandmothers) become prohibited, 
even if Bis repudiated before cohabitation, byt if cohabitation 
has not taken place with B and she is repudiated, marriage 
with tbe daughter of B is lawful; but it is not lawful after 
cohabitation. This doctrine is to be found in all the books on 
Mohammedan Law. We quote it from Durrul Mukhtar :-— 


“ Marriage with a daughter of the wife with whom cohabita- 
tion has taken place becomes unlawful owing to Mosahirat, and 
the mother, the paternal and maternal grandmothers of the 
wife become unlawful, merely by contracting a valid marriage, 
though cohabitation with the wife may not have taken place ;° 
Because it has been held that cohabitation with the mother 
renders daughters unlawful and vice versa.” 


From the principles referred to above, as to Mosahirat and 
prompt dower, it is manifest that merely by marriage, which Is 
contracted by proposal and acceptance, the ‘ Hoormat-i-Mosahirat’ 
generally does not arise, and the woman is not precluded from 
going out nor is she bound to obey the order of her husband if 
he calls her to his bed. Dower is not generally the consequential 
result of marriage. There is also a case of marriage in which 
there is no dower. With a view to explain this, wł? state a 
case which is tò be found in every book on Mohammedgn Law. 
For example, if a man marry his male slave with bis female 
slave dower is not payable. The Tanvir-ul-Absar says :— 


j «If the master marry his male slave to his female slave dowef, 
dobs not become payable.” e 


* And Durrul Mukhtar which is a commentérye on Tanvir-ule 


may read the text with its commentary “the literal translation 
of tt*yould be :-- e ee N 


“Ifa master marry his male slave to his “female slave dower , 
will not be payable according to the most correct dpinton,” 
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In the Ashbah and Nazair it is written :— 


. e 
“ There is no dower if a master marry his male slave to his 
female slave.” 


‘Al- Himavi which is the commentary on the Ashbah and 
Nazair i in commenting on the words says, that this is correct, 


If the dower i is not settled at the time of marriage, or mar- 


riage is contracted without dower, and the husband repudiates 
the wife before cohabitation or valid retirement, he is not made 
d 


to pay dower. He is simply required to give three articles of 


clothing, vêz. a dira or shirt, a mulkifah or outer garment, ad 
a khimar or head dress; and this is called mofa, and such a 
woman is called mofavursa, The Vikayat-ur-rivaya says :— 

“ Mota becomes. payable to that repudiated woman whose 
dower has not been named, and with whom cohabitation has 
anot taken place.” 


The Durrul Mukhtar says :— ° 


“Mota is payable to the mufavutza woman, and mufavuisa 
is that- woman who has contracted a marriage without dower.” 


The Sharah Vikaya says :— 


“ Mufaveisa is that woman who has contracted a marriage 
without gny mention of dower, or in this way that she shall 
shave fo dower.” 


The Kanzuddakaik says :— 


®e 
“ If dower has not been mentioned or there is no dower, then 
if cohabitation or death has taken place proper dower should 
be paid. If divorce has been given before cohabitation, then 


e athe nota should be given, which consists of arra or shirt, mudhsfah 


e or outer garment and &kimar or head-dress.” 


e The Tahtavi says :— é e 
e e 


« If dower has been named, half of it should be payable, and 


if it hag not been named, then moża would be payable in case of ° 


repudiation bffexe cohabitation,” 


From the above facts it can eclearly be inferred, that thé 
legal congequénces of marriage do not take effect at the time 
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when the contract of marriage is completed by means of pro- 
posal and acceptance, and that they do not begin at once, that 

with reference to the legal traditions, dower is not the necessary 2 
cônsequence of marriage. Dower becomes due by cohabitation, 
*valid retirement, and the death of the husband or wife. Durrul 
Mukhtar says :— : 


“Dower becomes due on cohabitation, valid retirement and 
death either of husband or of wife.” 


This is also suppdrted by a passage in the Fatawai sapei 
mych to the same effect. 
In the passage of the Fatawai Alamgiri from which it has 
been inferred in the case of Addul Kadir v. Salima that as soon 
as the marriage contract is complete, the legal consequences 
mentioned therein follow, there is not one word to warrant that e 
conclusion. The directions contained in the passage of the 
Fatawai Alamgiri should be read in the light of legal doctrines ` 
which have been fully specified by me. The passage in the 
Alamgiri is as follows :— ER ; 
~uthe leaal—efects or t marriage aré~xa:Jt legalizes the mutual 
enjoyment of the parties in a manner permitted “by law, thu 
says the Fath-el-Kadir. It subjects the wife to the power of 
restraint, that is, places her in such a condition that she may be 
‘prevented from going out and showing herself in public. It _— 
imposes on the husband the obligation of dower, and of maintaining. 
and clothing the wife. It establishes on both sides the prohibition 
of affinity and the right of inheritance. It obliges the ¢usband 
to be just to his wives, and to pay due regard to their regpective 
rights. It imposes on the wives the duty of obedience, when 
called to the marital couch, and confers on the husband the power 
of ofrection, when they are disobedient, and he is enjoined to g 
treat them with courtesy and kindness. *It makes it illegal to” 
marry two sisters at the same time or any others whg stand on, 
ethe same footing. Thus says the Siraj-ul-wahhaf. © 2 gs 
CONCLUSION. , ° 


e 
Marriage is a religious rite, although it is in wits form a secu- 


lar trfnsaction. Proposal and acceptance , hoth” Are sometimes ù , 
‘in the past tense and sométimes not, Dower „hay “consist of , 
r e 
other things than a sum bf money or ‘property,.and,that jt is not 
e e e 
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a token of respect for women, buta consideration of Buza or 
enjoyment of Buza for the sake of respect ; that dower is not the 
necessary consequence of marriage ; that marriage and dower do 
not come into existence at one and the same time ; that dower 
does not become due only by marriage, but by cohabitation, 
valid retirement or death of one of the contracting parties, 
Prohibition by affinity arises in the case of certain relations 
merely by marriage, and in case of others after cohabitation, 
When there is no specification as to dower being deferred or 
prompt, the whole does not become prompt; but the prompt ° 
part of dower is regulated with reference to custom. If cohabi- 
tation has taken place even with the consent of the wife, but 
the fixed prompt dower or the dower which is prompt according 
to custom has not been paid, the wife has a right to deny herself 
$e to her husband, according to the opinion of the author of Al- 
Tahzib, and go wherever she likes without his permission. The 
” opinion of the Great Imam has preference over that of the 
Sahibain in this matter, ° 


The legal traditions, on t ebasis whereof the wife has a right ° 
to deny herself tọ her husband, until she Fecéives-hee-premst 
dower, show that the husband can obtain a decree declaring 
that he would be entitled to enforce his right on payment of the 
dower, and that the wife would have no right of refusal after- 
wards. To say, therefore, that the plaintiff has no cause of 
„actio until the dower has been paid, is not correct. In the 
case of Abdul Kadir v. Salima the question which was really 
referretb to the Full Bench was whether, or not the plaintiff was 
competent to sue, and the answer was in the affirmative, Con- 
sequently the result is, that in such cases a decree should be “ 
passed declaring its enforcement contingent on payment of the 

* amount of dower, which should be considered as prompt. * ° 
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EUGENICS AND THE CRIMINAL LAW. 


e 
(GIULIO Q. BATTAGLINI, OF ROME,—TRANSLATION 
RY ROBERT W. MILLAR.) 


The science of eugenics is the object of increasing interest 
among sociologists and jurists. Given a name and, in a sense, 
founded by Sir Francis Galton, this science, as is well known, aims 
at bettering, both physically and mentally, the qualities of the 
race in future generations. It cannot be doubted that the fewer 
the deleterious elements scattered throughout society, the greater 
must be the productivity of the social organism in all the fieldse 
ðf human endeavour. A saner and stronger race—that saner and 

stronger mankind heralded by prophet and philosopher—is what 

l eugenics to-day holds in view. And it is by reason of the charac- 

teristic attention of the English-speaking peoples to everything 

„which concerns physical development and social well-being that 
this science has taken form in their midst. 

Eugenics is a matter that possesses great interest for the cri- 


minalist, although so far as F know, no criminalist has yet dealt 
e e A 


with it. Criminals are deleterious elements in the race—-indivie 
duals who lack adaptation from a social standpoint — especially 
when they come within the categories of born crim$fals and 
‘insane Aeiaitnals in Ferri’s classification, or within the category of 
Zustandsverbrecher (men of criminal character) pursuant to the 
teachings of von Liszt.. If the doctrines of eugenics are to be 
based solely upon the laws of heredity (Mendel, Gatton, et ale), 
tiren it is natural to demand that measures be adopted to hjnder 
‘the reproduction of those offenders who constitute deleterious 


racial elements, in order that they may not ‘inflict upon society, . 


a posterity with criminal tendencies. Measures such gs the 


practice of sterilization already prevailing in @ number of the . 


Am@rican states wofild answer this purpose perféctly, ° 
But we are unable to agree that the science of £ugenics should 
„rest on this purely biologic basis. Heredity “is the subject of 
e e ä e . . @e 
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much debate, and serious doubts have arisen as to its laws, es- 
pecially with regard to the transmissibility of intellectual and 
moral characteristics. Nowa science which favours positive me- 
thods and ought to proceed by the use of these methods canaot 
build on any such fourfdation of sand as the laws of heredity, 
There is consequently much to be said against the practice of 
sterilization. For one thing, there is the doubt as to the trans- 
missibility by inheritance of moral and hence of criminal charac- 
teristics. Then, again, we have no criterion which will enable 
us, all at once, to diagnose the case as to its corrigibility or 
incorrigibility, and there is thus great danger of applying éhe 
extreme remedy where the criminality is of a transitory sort. 
And, finally, the practice is not one that should be tolerated in 
what we conceive to be the liberal state. Measures of so radical 
‘a character, it seems to us, will merely tend to upset the just 
equilibrium and still further to postpone attainment of the 


eugenic ideal. g 

According to our view, eugenics is that science which looks 
to the amelioration of the physical and mental qualities of the 
race, by the employment of all those means which experimental 
investigation has demonstrated most fit. And we believe that 
its task is not a revolutionary one, but rather that of transforming 
and adapting existing institutions to attain its ends. One of the 
‘social institutions which ought tọ be adapted to these ends is 


“that of punishment. Punishment as administered to-day works 


‘altogether too much harm to the physical and mental qualities 
of the offender—of the individual whose reformation and useful 
re-adaptation to the normal environment society should have 
‘ever in view. The penal establishment is a place of physical 
and psythic suffering, varying with the organic resistance 
eand moral sensibility of the convict. Moreover, the angi- 
gugenic harm which it works is not alone to the man who 
directly undergoes, it, “but also to his relatives and fantily, 
@ften these persons suffer more’ severely than the convict 
+. fiimself. And through economic stress, the want of guidance, the 
need” of ,affection, they take the path of degradation, without 
power to resist Fquyen to theft, adultery, and prostitution, or the 
rone hand—encóunteging disease and despair on the other. 


a fixed period, be. transformed into a harm, which shal! vary in 
e 


e 
Now, eugeniçs require that punishment, as a harm inflicted for 
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duration according to the conduct of the offender. And precisely 

this sort of harm is found in the indeterminate sentencè, which; 

although the subject of severe criticism, has nevertheless yielded 
* gogd results in the states of the American Union where it has been 
adopted. The idea is sound, everything Mepends upon finding the 
best means of making it work in practice. To-day the Judge, 
in pronouncing sentence, condemns the offender to imprisonment 
for a fixed number of years, Instead, the quantum of the punish- 
ment ought to be adjusted to the individual during the course of 
experimentation, having always, in view his re- adaptation to so- 
ciew. Otherwise, we would be doing much the same as the 
physician who, for an ordinary fever, prescribes forty days of 
quinine, when two would have been sufficient, and thus kills his 
patient. Punishment so far as is necessary, but no further—this 
should be the watchword of penal science, j 


Under punishment for an indeterminate period, the condition 
ofehe offender changes greatly, from a eugenic point of view, He 
becomes calmer and has a strong stimulus to self-improvement, 
He knows that the duration of his imprisonment depends upon his 
conduct. Society does not, say tohim: “You are guilty, and, 
therefore you are a ruined man ; for you there is no further hope.” 


What it saysis: “You are guilty, but nevertheless you will be 
welcomed back to honest life as soon as you have shown yourself 
worthy.” The prison will thus teach not irrevocable debatgment, s=» 
but redemption through personal effort. The indeterminate’ 
sentence aims to return to society aman physically and men- 
-tally fit instead of one lacking in adaptation. 

Furthermore, the indeterminate sentence does not produce 


‘upon the convict's family the anti-eugenic effects whic charac. 
terize ine punishments of the present day. Instead of degrada- « 
tion “and despair, their indeterminate sentence, through the. 
psyhic law that the uncertain has fewer torments than the certain, 
_ carries: with it hope and trartquility. The famiy from time to? 
“time is expecting the liberation of the offender ; it takes heart at °° 
. the encouraging news from the prison administration. There is 
something to cling to ; faith in personal effort, isnot destroyed 
the ofganism is more wresistant to disease ; the bifgttt of the crime * 
ĉis healed ; upon the wife, the daughter of the génvict, is more . 
strongly impressed the value of honest living. . Phys the indirect 
e ce e =. 
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and eugenically maleficent effects of punishment are in many cases 
ċompleteľy annulled. 


During the last quarter of a century, the struggle against 
crime has more than ever become the centre of attention in all the ' 
civilized countries. The stimulation of interest in this question, 
the propagation of its study throughout the world, the bringing of 
it home to evgry thinker on social problems—this is wherein 
consists the unquestioned merit of the Italian positive school. 
And the movement of reform in penal legislation, which is the 
prime activity of this school—a movement which, though debated, 
and open to debate, in part, at least, proceeds on sound premsses 
—has been held solidly in line by that distinguished sociologist 
and humanitarian, Enrico Ferri. 


Now, every attack which is directed by the modern state 

against crime is astepin accord with the eugenic ideal. Crime 

e acts anti-eugenically in two distinct ways: first, the tendericy to 
offend, fe penchant au crime, can be hereditarily transmitted, and 
secondly, with criminal parentage, there necessarily goes a criminal - 
environment in which that tendency increases by appropriating to 
itself criminal impulses and habits. 
i But, besides crime, there is a certain clever and ingenious 
knavery which, wearing the garb of honesty, often causes, and’ 
with impunity, much greater injury to its victim than crime proper. 


`~ Here, tdo, there is naturally created a criminal environment most 


* dangérous to the off-spring. Like crime proper, this “criminal . 
hinterland” is to be combated in the name of eugenics, and along 
two linés in particular: First, certain acts which to-day are unpunish- 
able, as, for example, certain species of commercial fraud, should 
be clasfed as crimes. These should be the subject of stringent 

š legislative measures and their punishment should, as far as S- 
.*sible, be directed toward bringing about a greater amount of good 
faith in commercial affairs. Secondly, apart from the punishment, 

° applicatien should be made of al! those general measures—econo- 
t mic betterment, * moral education, and the like—which aim at 


restraining individual enterprise and ingenuity within'the socially. . 
useful ceanna, of honesty. “2 


Concerrfing” (naicrelavionship between eugenics and crime, it 2 
* must therefore be noted that the Penal Code is par excellence a 
groupeof eugenic measures, For thé Code exacts only the can- * 


: F f 
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servation of certain interests and sentiments, indispensable to the 
well-being and development of the race. Hence the penal code is 
a eugentc instrument, although until to-day, it has been without 
“consciousness of this function. And following the results of 
eugenic science, it can to-morrow widen or narrow the circle of 
crimes in the end of conducing to the physical and psychic im- 
provement of the race—J/ournal of Criminal Law and Crimi- 
nology. 





A JUDGE’S MEMORIES. 

e PRESS, BAR, AND THE HOUSE OF COMMONS. 

This is a charming book, full of amusing anecdote racy of the 
Irish soil. Mr. Bodkin, like many barristers, took kindly to 
journalism in his early days, and was on the reporting staff of the 
“Freeman's Journal.” He tells how he once witnessed an execu-- 
tion, The sight made him faint, but so strong was the writing. | 
instinct that within two hours he had given a full, true, and parti- 
cular ‘account to his paper. As might be expected “ bulls” are - 
frequent in Irish newspapers. One man never wrotea paragraph 
without one. Here are a few examples : “ Though still attended 
by Dr. A. and Dr. B., the Archbishop continues to improve.” “A®* 
wreck was thrown up on the coast by a receding wave,” “ Con- 
stable X. was a steady and well conducted man, who bore a high 
character in the force, but on Saturday night he so fag forgot 
himself as deliberately to shoot his superior officer.” “The deceas- % 
ed was one of three others who left the harbour in an open boat.” 

Here is part ofan account by Mr.“ Dick” (afterwards efudge) 
Adams of his first case, in which he defended a horse-dealer He 
had examined his witness and was addressing the jury :—. 

In anevil moment I began: “Gentelmen of the jury, my 


clierft’S lips are closed, he stands dumb in the dock before you, « i 


but i€ ever the genius of s science descends onthe chaos of English. ` 
lay” , . e 


* “Don’t mind the genius of science,” said the pitiless Judge, ° , 


“but go on with your case.” . 
The Junior Bar again roared, and I, scarcely knowing whether 

I was on my head or nfy heels, delivered my perofttion,, `“ At any 
~rate, my lord and gentlemen, of the jury, no One 5a» my client 
steal the donkey.” A 
s zu 25J +. À i e 
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When the jury retired I got back to the fire in the Bar room, 
where I sat down, firmly believing that my legal career had opened, 
culminated, and closed in a single day. 

In my despair there cąme to me a very brilliant and very good- 
natured leader of the circuit, ° 

“Don't be a fool, Dick,” he said to me; don’t mind old Lawson, 
he means no harth, it’s only his downright way with every man 
who defends a prisoner. Many a time I’ve suffered from him.” 

I took the well-meant advice— forgotten, I suppose, by its utterer 
in half an hour but remembered by me at the end of thirty yers. 
I went back into court just as the jury were coming out of their 
room. The issue paper was handed down to the clerk of the Crown. 
He read it out. I gasped with amazement. “What!” said the 
Judge indignantly. “Yes, my lord, said the clerk of the Crown, 


, “ifs ‘Not guilty.” 


As I left the court in utter astonishment an acquaintance on 
the jury whispered to me:“Mr. Adams, we thought the Judge 
was too much down on you altogether, so we gave your client the 
benefit of the doubt.” 

* Of Father Healy, the Sydney Smith of Ireland, there are some. 
good stories. When Mr. Balfour asked him if he was generally 
disliked in Ireland, the priest replied : “ My dear sir, if the devil 
were half,so well hated my occupation would be gone.” A lady at 


“the Viceregal Lodge was arguing once that success in life i invari- 


ably followed industry and ability. “Men get on ” she said, “ by 
sticking» at their business,” “What about ?” asked Father 
Healy,, mentioning a distinguished lawyer politician; I always 
thoughtehe got on by sticking at nothing.” On one occasion he 
saw an Irish beggar whose clothes were extremely ragged. “A 
sonice contlition for an Irish landlord,” he said. “Do you mtaħ to 
say,” asked his frient, “that that fellow is an Irish landlogd 2” 
e“ Well,” „was the reply, “he has the universal and infallible beil- 


* mark—a rent fh 4 rear.” . 
‘Lord Morris is the centre of many storles. On one occasion 





ina sheep- -stgaling case before him the evidence was quite clear, i 


but a number”ðf witnesses were called to dispose to the good 


character of, the “accused. The Judge summed up ina single:=- 


e 
sentence i = ° 
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“In this case, gentlemen the result of the evidence appears to 
be that the sheep were stolen by a man of most excellent character, 
. It was once his privilege ‘to take into dinner the wife of a 
Home Rule Viceroy. “Chief Justice’ she said, “ I suppose we 
“are all Home Rulers here to-night?” “My lady,” he answered 
in his richest brogue, “ the only Home Rulers present are yourself, 

his Excellency, and the waiters.” e 
Here is a note of a curious incident before Lord Chancellor 

e Sullivan :— ° 

It was an equity suit to determine the true construction of the 
last testament ofa man who had disappeared some twenty years 
before, leaving a complex will, considerable property, and a large 
numher of relatives to scramble for it. 

The Judge formed, as was his wont, a strong opinion, and 
expressed it strongly in his judgment. Having set forth his view 
of the will— e " 

° “This,” he said, “ it is perfectly clear, was the true meaning 
and intention of the testator.” 

“I beg your pardon, my lord.” interrupted a voice in the body 


of the court, “it was nothing of the kind.” È 
The Judge was struck dumb for a moment with anger and 
amazement. 


“ How dare you, sir |” he broke out at’ last. “How dare you 
interrupt the court in this scandalous fashion | Who are yous 
sir?” i i 

“I am the testator, my lord.” ' 

Lord Justice Holmes had before him a case in which counsel 
asked the jury to take into account the fact that the prisoner was 
an orphan. The Judge grew impatient :— 

e ʻI really don't see,” he exclaimed, “how the fact that youre 
client is an orphan bears on the case. He is old enough to take 

- efre of himself, and it is quite natural at his age he should have 
"a lost his parents. For instance, I myself am an prphan.”* : 

“Yes, my Lord,” interposed the counsel, “and should your * 7 
Lordship ever have the misfortune to confe before a jury of your 
feNcy-countymen I rust that circumstance wil? be taken into 

= . consideration in your Lordship’s favour.” = &e i ` 

‘Mr. Bodkin has much to say as to his experigtces as an Irish. 

NI. P. It may Be interesting fo pote that a.frer ber of, Paria 
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ment of simple t tastes, who takes all his meals, except breakfast, 
within the precincts of the House of Commons, can be fairly 


comfortable on £150 a year—leaving, under present arrangements, 
£250 to lay by. e 


The motto of the House, says Mr. Bodkin, is “ All ‘side?’ 


abandon ye who enter here.” Every man is treated on his merits. 
All class distinctions are abandoned. He dwells lovingly on the 
perfect freedom and equality of the smoking-room. Of the great 
men of the past, especially Gladstone and Chamberlain, there 
are some telling stories. Mr. Gladstone’s venerable youth ues 


the joke of the lobbies. He . „was looked on as having the secret 
of immortality. 


One story, I remember, was told of a neat retort by a Liberal 
Member to Mr. Herbert Gladstone, to whom he applied -for a 
ticket to-the House. 


“Iam anxious,” said the member, “to bring my boy, who i is 
home for the holidays, to hear Mr. Gladstone’s great speech. 
should especially wish him to hear Mr. Gladstone before he dies. 

Thereupon Mr, Herbert Gladstone retorted somewhat hotly 
that his father had no notion of dying just yet. 


“Of course, I know that,” said the Liberal blandly. “I know 
that your father will never die. When I said that I wanted my 


~y to hear him before he died, it was, of course, to` my boy’s death 


alluded.” 


The whole gossipy volume is a pleasant relief to reading about 
Germarf howitzers and Russian sotnias. 


oy 2 The Standard, 
(Dated 23-10-14.) 
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THE PROVINCIAL INSOLVENCY AcT (ITI OF 1907), by Mohim 
Chandra Sarkar, Retired Sub-Judge, Bengal, Author of the Code 
of Civil Procedure, gtc; Rai M. C. Sarkar Bahadur and Sons, 


75-1-1, Harrison Road, Calcutta, 1914. 


® Mr. Mohim Chandra Sarkar is well-known to the profession 


as a writer of several useful commentaries. This annotated edition 
of the Provincial Insolvency Act, follows closely on the lines of 
his previous publications, The author has taken pains to collect all 
the cases decided under the Act. The notes are clear, concise and 
very much tothe point. Here and there leading English Cases 
have also been referred to. . A Digest of cases decided prior to 
the passing of the present Act under the old Civil Procedure Code, 
is given in an appendix. It would certainly have been more 
convenient if they had also been noted in the body of the bogk 
under the corresponding sections of the present Act. There is a 
useful introduction summarising the provisions of the Act. The 
Statement of Objects and Reasons as well as ‘Notes on Clauses 
of the Bill are reproduced from the Gazette of India, so ware the 
Rules and the Forms framed under the Act by the varions High 
Courts. On the whole we have no doubt this will prove a handy 
and useful book of reference to the busy practitioner. Tife get-up 
is fair. . . 





e COMPANY MANAGEMENT. By H.C. Emery, Solicitor, Fellow 
of, the Institute of .Directors and of the Chartered ‘Institute Of 
Setretaries ; Second Edition, Revised, London, Effingham Wilson, 
54; Threadneedle Street, E. C."1912. Price 5-5., è. ° 

. This work purports to be a manual for the daily use of Direc-* 
tors, Secretaries, and others, in the form&tion and management 


of Joint Stock Companies, and is founded on aathie English Com- ` 


panfes (Consolidation) Act of 1908. We have exelcsned the book* 
with some care and can safely recommend it to alJ those who whe- 
ther legal proctitioners ot laymen, , are in any .way, Concerned. in 


` 
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companies‘and their management. The arrangement is excellent, 
notes clear, concise and accurate. Legal subtleties and intricacies 
are avoided, and the law is explained in very simple language with 

e. 


reference, here and there, t® a few important leading English Cases. 


Directors and Secretaries of Companies will find the book of invalu- 
able help. Practical hints on points of practice and procedure should 
prove specially useful. As is well known, the Indian Companies 
Act of 1914, is substantially founded on the English Act, most of 
the sections being taken verbatim from thé latter and almost in 
the same order. In a supplement, the author has pointed out the 
features of difference between the English and Indian Acts, a table 


` . follows giving the title of each section of the Indian Companies 


‘Act with the number thereof and the number of the corresponding 
section in the English Act together with the pages in the book 


„dealing with the section. There is a very full index and the book 


is excellently printed. 
e 





THe Law OF TRANSFER IN BRITISH INDIA. Being a 
Commentary, Analytical, Critical, and Expository on the Trans- 
fer of Property Act, By H. S. Gour, M. A, DCL, LL. Da 
of the Inner Temple, Esquire, Barrister-at-Law. In three Volumes. 
Vol. I (General Principles and Sales; sections 1—57.) Fourth 


~~ Editiog (Revised and Enlarged). Pp. I—XCVII; I—XLV; I— 
*767. Calcutta, Thacker, Spink and Co, 1914. Price Rs. 10. 


Wergordially welcome this new, revised and enlarged edition 
of the first volume of Dr. Gour’s monumental werk on the Law 
of Transfer i in British India. The last edition was published seven 
years ago, and anew edition had long since been overdue. It 


* would bea piece ‘of supererogation ‘on’ our part to dwell af any 


"great length on'a work so well known—and deservedly well 
- kndwn—to the profession, Suffice it to say that the volume under — 
` dotice wefl sustains the claim of being a complete repertoire of all , 
” the living case-law, English and Indian, on the subject. The text 
‘has bes? again revised and in parts enlarged and the cases brought 
, down to the latest date of its publication. e Several new featutes, 


pwns XVII ef 1806 ite Trattster bf Property Act, and Order 


~ which consid@gably “enhance the valye of the work for purposes Of, am 
> ready referencé, have ‘been introduced, The bare texts of the 
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XXXIV of the Code of Civil Procedure preface the commentary. 

And to make the volume self-contained, a separate Table of Casts 

and a Topical Index have been added to this Volume. These 
' additions together with the added commentary of a hundred 
pages have somewhat enlarged the siz@ of the book. With all 
these improvements the present edition will, we have no doubt, 
prove as useful and even indispensible, if not more, as any of its 
predecessors F 


- 





A COMMENTARY ON THE LAW OF INSOLVENCY IN BRITISH 
IÑDIA (outside the Presidency Towns and Rangoon). By E. G. ` 
Drake-Brockman. I. C. S., Thacker, Spink and Co., Calcutta and 
Simla, 1914. Pp. xii, 210. - 


No sooner the Provincial Insolvency Act, 1907, emerged from ° 


the legislative anvil than a host of editors and expositors appeared, 
in the field, and now Mr. Drake-Brockman brings up the rear with 
his edition of it. It is denominated a commentary, but it is not one 
in the sense which is familiar to us, that is, explanatory and illus- 
trative notes appended to each section, e. g., Shephard and Brown’s 
Commentaries, The method adopted in this book is different. ft 
contains a condensed statement of the law relating to insolvency 
somewhat on the lines of Ringwood’s Principles of Bankruptcy, 
The Act itself is reproduced without comments, and there is an 


appendix containing the rules and forms prescribed by the High 


Court of Judicature at Fort William in Bengal. Add tothesea 
Table of Cases and an Index, and you have the book complefe cover- 
ing 120 pages.” Extreme brevity is its striking characteristic. We 
doubt whether it has been an advantage after all. It is got for us 
to endeavour to anticipate the verdict of the profession, But speak- 
ing for ourselves we regret to have to confess toa keen sense af 
disappointment, For over six years ourscourts have been admi- 
nfstering this Act;a respectable volume of case-law has growy 


s 


* round it; and the industry of commentators *h@s not been dor , 
mant. To have produced nothing but a mere conspectus se late 
in the day is thus by no means a remarkable achievement. Our 
imptgssion is that Mis not likely to serve afy giseful purpose. , 

me What is needed is a book on the plan of Williams’ Bankruptcy 

Practice which would be, like that work, every *lawyer’s trusted” 
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friend and companion. To have dismissed the subject of matsal 


dealings and set off ina Couple of paragraphs (p. 44), to have 
given about a page to the avoidance of fraudulent transfers, or a 
little more than a page to the subject of reputed ownership (p. 34), 
* may have well befitted an examination manual ; but in a boya fide 
law-book such treatment is positively pernicious. Even for students 
this condensation would have proved a snare; andthe man of 
business will let it alone for he does not need it. The proof-sheets 
too have not been carefully revised, for we haye noticed some glar- 
ing misprints. It must be said, however, that accuracy has not been 


sacrificed for brevity, and the law has been correctly stated. °. 


Messrs. Thacker, Spink and Co, have done their part credit- 
ably. The print and the binding are both neat and well executed, 
The price, however, is not commensurate with its size and contents. 
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e 
ncial Insolvency Aci (ILI of 1907), section 48 (o) Verbal order to produce books. 
A Judge gave a verbal order to an ingolvent to produce his books and on 
his failure to do go ordered him to suffer imprisonment on the ground that 
his act was an act of bad faith Held that a verbal order of this kind is 
an unsatisfactory foundation for a conviction under the Act. 


Appeal decreed. 
4. H. © Hamilton, tor the appellant. i i 


dA. E. Ryves, for the respondent, 


Landlord and tonani— Tenancy of permanent nature—Transfer of tenancy. 


Plaintiff’s appeal, 

In an action for ejectment of a tenant where the origin of the nature of 
tenancy was not known bnt it was proved that the defendant and his an- 
sestors had remained in possession for over 68 years, the rent of site had 
remained unaltered, the land was let out for residential purposes and that 
it had descended from father to son, keld that the tenanoy was one of 
permanent nature although there had been no transfers made by tho tenants 
daring this period. Naba Kumari v. Beharilal, I. L. R., 34 Cal., 902, dis- 
tinguished. Maharam v. Telamuddi, 15 O. L. J., 220, referred fo. i 


Appeal dismissed.% 
8. K. Dar, for the appellant. 


Mohammad Ishaq, for the respondent. 


e? 
Hindu Law— Mortgage by one brother—Suit against two brothors— Plea of separation— 
s 


finding that brothers joint—Effect of. . 
Plaintiff’s appeal. ° 
One of the two brothers made a mortgage of oertain property in favour 


Š of the plaintiff, In a suit for sale brought against both brothers upon the” 


mortgage the second brother pleaded that he was separate from his elder 


*sbrother who could not mortgage the property. The plaintiff pleaded that 
the brothers were joint and the ekder could mortgage the property as hes 
of the family. The court found that the brothefs vere separate, THe,» 
plaintiff in second appeal argued that as the brothers were sepagate a 
decree should have been given against the mdttgagor. Held that in vlew 


of the finding that the family was joint and there, Was no legal neces- 


ajty for the mortgage the suit must be dismigsod. ° ° 


. Appeal- dismissed 
Gulzarilal, for the apppllant. s ce : 
B. E. O'Conor and B. K Mukerji, tor tho respondait °¢ a 
e e e 
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Chamier, J. 
Rafiq, J. 
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Prag Narain 
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Sarfaraz Ali. 
8. A. 666 of 

1918 
Rafiq,J. 


June, 16 
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S. A. of 
- e1913. ` 


Chamler, J. 
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Jung, 10 — Privacy—Right of—Inter ference tith—Justification 


Jaganath Defendants appeal, 
Prasad e When the opening of a window in the defendant’s wall invades the 
v. iva the plainti i 
Sardar Singh. prir cy of plaintiffs pee the defendant could not justify his 
S. A. 609 of * action simply because the®opening of a window in a third person’s 
gine Pe house interferes to some extent with the plaintifi’s right of privacy. ° 
ry Appeal dismissed, 


Nehu Chand, tor the appellant. 
M. L. dgarwala, for the respondent. 


June, - 10 Criminal Procedure Code, section 85—Conourrent sentences. 
When two criminal proceedings are instituted against the accused and œ 


Manohar 
he is convicted in both the oases, the court cannot order that the sentences 
Emperor: w tly. e 
Cr. A. 286 of passed in the two oases should run conourren ly. 
1914. Order modified, 
Richards,C.J. 
Tudball, J. Assistant Government Adcocate, for the Crown. 


June, 10 Res judicata—Judgment by Assisiant Collector —Question of proprietary title. 
Plaintiff's appeal. 
The plaintiffs took ejectment proceedings against the defendants on the 


GangaPrasad ° 
v 


8 verre t ground that they were their tenants. The defendants pleaded their adverse 
* “1918. 3 right whioh the Assistaut Collector found in their favour. Another suit 
Piggott, J, was brought by one S a lessee from plaintiff against defendants for thelr ejeot- 


ment but it was dismissed. The decree became fina], The present suit was 
brought in the Civil Court for ejectment on the ground that they were trespas- 
səra. Held that the suit was barred by the rule of res judicata ‘by the 


decision of Assistant Collectior in ejeotmeont proceedings. 


e Appeal dismissed 


~ Mahammad Ishaq, for the appellant. 
= g Gulzarilal, for the respondents. 


June, 11 Sanction to o prosecuto— When to be given—Jediciat discretion. 


a Emperor AS& matter of judicial discretion itis only in very rare and exceptional 


(A caseg that sanction to prosecute for bringing a false wharge ought to be 
: Pay ae granted. where å court of first instance has convicted the accused but the 
o l4. appellate court, on taking further evidence, has acquitted him. 
Rich rds(.J. o Sanction revoked. 
+° E.A. Howard, for the applicant. ‘it 
e Assistant Government Advocate, for the Crown. . 
i e 
Jane, 11 ‘Agra Tenanoy Act, section 9—Presumption—Bniry in sotticmont record t o 
eee a Plaintiff's aBp8al. Z 
8 . 2 
acer i * The entry in the setjlement record, whatever it may have been, i8 conslu- 
Ramdev} sive as to fhe nature of the holding as between zemindar and tenant, but , 
2: ents o is not conolugjæe as to the persons entitled to possession of the holding. 
Piggott, J. I. L. R., 34 All, 285, followed. ' P 
* s s ° Decreo modified. i 
p L. “sqaricala and Haribans Sahai, for thp appelant: 
e. * “Govi. td Brasacy for the xospondents. š i . 
. ‘ g . 
° : 2 . e t e e 
ù of e bd ë . 
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J Contract—Time for payment of money fixed in a compromise —Essenoe of contract. 

HRR Defondant’s appeal, s 


The husband of the plaintiff left his property by will to the defendants 

e On condition that they paid Rs. 3000, to the plaintiff for the marriage 
of his daughter. The plaintif broughtea suit for recovery of that 
money but the suit was compromised. The defendants agreed to pay 
the money by instalments, the first instalment being payable at 12 noon 

on the day of marriage. In case of default the whole amount was 
payable at once and the defendants were liable to pay the costs. 
The money was offered at 2 P. M instead of 12 noon on the day fixed. 

° It appeared that the plaintiff had borrowed Rs. 1660, at 1 P. M. Hela 
that the time was of the essence of contract and the defendants were 


a 
© Mable to pay costs 


Appeal dismissed. 


D. O. Banerji, for the appellant 
Govind Prasad, for the respondent. 


Will—Clause forbidding alienation — Validity of. 
Defendant’s appeal. 
The husband of the plaintiff bequeathed certain property to his widow 
° for life and after her death to his grandsons who were not to waste 
the property. The widow relinquished her right in favour of the grandsons 
who promised to pay her maintenance. She executed a deed of gift and 
put them in possession. There was a clause in the will that the 
grandsons were not entitled to transfer property and if they did the 
lady would be entitled to recover possession. Held that condition in 
the will that the grandsous were not to waste the property was void 
` ` onthe ground thatit was repugnant to the absolute gitt therein gontained. 


Appeal decreed. 


ol 
° 


Sundarlal and Gokul Prasad, for the appellant. 
y Uma S8hartker Bajpai and Benod Behari, for the respondent. 


7 Hor tgage deoree—Condition of payment of prior morigago—Eztention of, time. 


An application for extention of time for depositing mortgage money 
© e dered to be paid to prior mortgages must be made to, the court of 
first instance. The appellate court has no ,power to entertain the apĝŅ- 
~ . 


.® ° oation. In this oase the court of first instance ordered the sale of property 
subject to the prior mortgage ‘but the lower appellate cougt ordered the 


was made to appellate court for extention of time. Held it had no jprisdic- 


~ 5 tion to entertain the application. ` e 
y re e eo, Appeal allowed. 
e 


o 
rœ. Durga Charan Banerit, for the appellants. 
Gulsarilal, for the reappndents. . E gui a - 


subsequent mortgagee to pay the money before a efrifin date. Applicatfon, 


Jane, 1) 


Kunj Behari 


B. A. 715 of 
* 1913 
Rafiq, J. 


June, 11 
Kashi Nath 
v. 
Lachman 
Kuar. 

8. A. 1249 of 
1913. 
Richards, 

J 


Tudball, J. 


Jung, T3 


Mul *Kuar 
o. ° 
Ganga Din 
E. F. A. 39: 
o$ 1918. 
Riohards, 
. 0.J. 
Tudball, J. 


~ 
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Jane, 13 Landlord dnd tenant— Bight of tenant to build without landlora’s consent. 
Lékhraj i In this suit, which was one for injunotion restraining the defendants froth 
7 constructing on the land, the question arose whether a tenant could build 
Bhawani, as of right on the indar’s land 
B. A. 103 of g semindar’s land. Held that at most the tenant hag a 
1918 right to use the open land fer various purposes. There was either a right 
Piggott J.° to use the land or an easement enjoyed by him. As a tenant he conld 


not acquire an easement over his zemindar’s land and as a licensee could 
not impose an additional burden or construct a building without the 
e 
zemindar’s consent. — 
Appeal dismissed. 


8. D. Sinha, for the appellant. . 
é Iswar Saran, for the rerpondent 
e 
June, 15 Occupancy holding—Morigage by Hindu widow—Suit for declaration by reversioners. 
oe Plaintiff's appeal. 
Gokul Tiwari D E 
S En S : A Hindu widow made a mortgage of an occupancy holding. The rever- 
Chamis To sioners brought this suit for declaration that tht mortgage was bad. Tt 
be f appeared that they did not share with the husband of the mortgagor in the 
° cultivation of that holding. Held that the suit could not be maintained, 
Appeal dismissed p 
Mohan Lal Sandal, for the appellant. 
Haribans Sahai and Benade Behari, for the respondent. 
Jane, 16 Transfer of Property Act, section 88—Deposit of money— Fight of mortgagor. 
e 
Wali Muham- Defendant’s appeal. 
mad ce 
X. Plaintiff’ mortgaged a honse and .ocoupanoy holding to one K who sold 
7 Mohammad the house to the defendants. Plaintiffs deposited the mortgage money 
8. A. 748 of under section 88, Transfer of Property Act but it did not appear whether 
1913, ~ ~ the defendants were made parties to these proceedings. ‘This suit was 
Sunder Mal; s brought for possession of the house. The defendants olaimed their share 
of the mortgage money, Held that the plaintiffs could not be oalled upon 
to ddiyosit the mortgage money more than once and the question raised was 
s one between the original mortgagee and his assignee And could not be 
. decided in this suit. ; : 
P Appoal dismissed. 
ia 
. > ° x Mohawmad Ishag, for the appellants. 2 ee 
j S. M. Sulaiman, for the respondents. Go 
Ps rs e@ e 
e e 
June, 16 Iundlord and (gnani— Purchase of a share in village by tenant—LEffect of. oe 
PE oe Defendant's ppal. : 
.Sri Ram ° 
v > *The purchase of lang in a village, or of a fractional share therein, by a 
Mo hi aga tenanf does ngt make him a proprietor of the land of which he was a 
i : 
B. A, 880 of z tenant. - 5 © ° PN S 
1915 J e? Appeal dismissed. 
Piggott, J. A e . 
e bs A. H.C, Hamilton, far the appellant. . . 
dgha al forthe respondeyt, , : x 
A e . e $ e ` 
°’ 7 ps eo e : . E ° 
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j \ Burden of proof—Stuil for share in property and for profits — Piaintiff to prove subsisting Jung, 12 
-a o 
Defendant’s appeal. ae bias Bibi 
3 In a suit for possession of property the plainfif has to prove that he Guazenfar 
a. e has been in possession within limitation. Where somo of the Mohammedan Husain So 
. co-sharers sued for possession of their shares in the property, held that . of 1913, 
it was for them to prove that their suit was within time. Rafiq, ‘J. 
Issue remitted. 
Mohammad Ishaq, for the appellant. e 
È Jang Bahadur Lal, for the respondents. 
® Pleader — Power to compromise given in Vakalainama—Oompromise to sell property June, 13 ~ 
pi è other than that in suit, Ram Saru? 
Defendant’s appeal. ei p 
A party is bound by a compromise entered into by his pleader who acts Usmani 
i within the scope of his authority provided he acts honestly. The power to F. rele 179 
compromise a suit, however, does not confer upon the pleader a power f 1913. 
to enter into an agreement to sell property which has nothing to do with Rje ards. C.J. 
the suit and to make an agreement which is dependant upon the acts of other udballş a: 
parties who are not parties to the suit. A decree based upon a compromises 
e such ag the one mentioned above can be set aside at the suit of the 
ow. i aggrieved party. 
P Appeal dismissed. 
Tej Bahadur Sapru, and D. R. Satehny, for the appellant. 
= Agha Haider, for the respondent. . 
Landlord and tenant—Repairs of building by tenant—Right of zamindar to demolish. June, 13 
Plaintiff’s appeal TERTA 
If a tenant, who has occupied a building, shed or hut upon lagd belonging te 
a to zemindars and has been in ocoupation of the same as an appetienantéo Bhawani 
his holding rebuilds such shed or hut without the permission of the zomin- zi a ea 
dar, the latter is not entitled to get the erections demolished. The replacing Piggott, J. 
of a thatched shed or hut by a building of a more substantial efaracter is 
ko not such an Alteration of the tonant’s possession a8 would give the zemindar 
Š a right to get the building demolished. By such alteration the zemindar is 
not injured in any way. . ° 
: Appeal dismissed. - Te 
et C. Chaudhri, for the appellant., e ` 
Mohan Lal Sandal, for the respondent. S SA a 
“a ." d e 
*  Praotice—Ground not taken in courts betow— Whether alowed in secon appeal. June, 15 
* s Defendaut’s appeal, ene P — 
7 The plaintiff alleged that his property was mortgaged by a third party to IR cee 
: the defendant and sued for setting aside of the mortgage, *The courts ee Baid 
` e “below found in his fgvour and gave him a decree. ian, second appeal it was S À. 743 of 
ee @rged that there was no cause of action for the suit on* the facts stated” "a 
e inthe plaint. This ground Was not raised in cithor of the courts below, Sunderla, 
— . Held that the plaint on tle face of it digeloged “a gaod canke of action and ` 
. . e ar) r 
, e P g e F 
Th e e . e è A . X . 
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the ground could not be taken in second appeal. 8 A. L. J. R., 892, 7 
ee * dlstingufshed. 
Appeal dismissed. 
o Damodar Das, with him S ©. Banerji, for the appellant, F 
Mohammad Ishaq,, for the respondents. ° 
ory 
June, 15 ° Appeal—Order refusing io change a commissioner to partition property, E 
Er re 418 Preliminary decree was passed in accordance with a compromise to be 
of 1918 followed by a partition, Sub Judge appointed the Amin to partition 
Zahur Jehan property, Judgment-debtor applied under O. 26, R. 18, for appointment ot 
Begam arother commissioner to partition property instead of the Amin. 
Maqbul This application was rejected by the Sub Judges e 
eked. Hag that no appeal lay:to High Court, l z 
Tudball, J, Shafi-us-saman, for the appellant. 


G. IF. Dillon and Jawaharlal Nehru, for the respondents, 


June, 16 Deed—Construction—Suit for failure of consideration _ 

'Krishng 2 Defendant’s appeal. 

Sahel e A iady sold certain property to the plaintiffs, The property was 
v described in tho deed as free from incumbrances. There was a stipulatior 


ge g in the deed that if the property passed out of the plaintiffs hands or he 
shore 





Sahai &o. suffered any loss the lady would be liable to make it good. ‘The courts 

F. A. F. 0. 21 below found that the plaintiffs knew all about the incumbrances.. The p 
a prior mortgages brought a suit upon hia mortgage and obtained a decree. 
0. J. The plaintifi’s brought this suit for recovery of the money they had to pny 


Tudball, J. e tothe mortgagees. Held that the intention of the parties was only to 
guarantee the vendee against any claim that might be made to recover the 
property on the ground that the vendor asa Hindu lady had no power 
to make the sale. 

å Appeal decreed. 
`~ S? 0. Banerji, for the appellant. 


O'Conor and 4. P. Dube, for the respondents. 


June, 17 Guardianshjp— Mother leaving the child—Right to recover the child, 





e Aisha Ifa mother voluntarily gives up a child and abont® three years later 
v. applies to be appointed its guardian the court is justified in refusing her F 
Mamraiz applicĝtion. Bat if the child was not voluntarily given up but taken away 
F. aor Out. from her the court should consider whether it is for the benefit of the 
“of 1914° e child that it should be given to her. 2 
Richards,C.J. e E . Appeal deoreed 
Tudball, J. e Nohal Chand, for the appellant.’ na 
a ° Mohamad Ishaq, for the respondent ” 8 
e ———— e 
Jane, 17° © Admission of claim by come defendant— Other defendants denied the clain—All defen- 
== . dants in jeint possession— Effect of admission. ` . 
Bac a. Piaintit’s appeal, i z 
Parbati &o. , In a suit fgr p&ssession of certain property which was in joint possgssfon é 
8. A. 86M of of all the’ defendartt® some of the defendants confessed judgment. Other oor 
. a2 - defendants, denied tke plaintiffs right and the court found thate the 
* gunderlal, J. plaingiffs had nq right to the property. In appeal the plaintiffs claimed 
e ^ g e e ? ? n 
e . e s 
° ir . . m š > _ e 








e 6 é s 
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° ë e 
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\ judgment against the confessing defendants. Held, that as,the proparty ° 
was in joint possession of all the defendants the plaintiffs bad to establish 
their claim ag to every portion of the property and no decree eould be S e 
e passed against those defendants only who confessed judgment. 
. a Appeal dismissed. 
Shivadehal Sinha, for the appellants, 
Gokul Prasad, for the respondents. 
Code of Civil Procedure, section £—Appeal— Order dismissing*a suit for defanit. June, 18 
Plaintiff's appeal. = 
: eh oe . ; ¥ Mannalal 
Semble. An order dismissing a suit for default is not a decree within the v, 
meaning of section 2 of the Code of Civil Procedure and itis extremely Bhikaari 
e doubtful whether an appeal lay to the Civil Court against the said order. 8 pane zi 
g Appeal dismissed. 1913 
d. P. Dube, for the appellant. Sanderla], J. 
Sital Prasad Ghosh, for the respondent. 
Injunction—Disoretion—Annoynnce of neighbour. ` i Sune, 18 
Plaintift’s appeal. heen rsa 
The plaintiff while constructing his house lofi an opening in order to ees 
_ put up a door towards the defendant’s land. The defendant resisted the Sitoo 
. opening of the door towards his land whereupon the plaintiff brought this S. A. 860 of 
suit for injunctiou. It was found that the object of the plaintiff was either een J 
to annoy his neighbour unnecessarily or else to Isy the foundation of 
aright of way over the land of his neighbour. Held, the grant of injunc- ` 
tion was only discretionary and under these circumstances the plaintiff was 
not entitled to injunction. A. W.N,, 1888, p. 270, referred to. 
WAF Injunction refused. 
Braj Nath Vyas, for the appellant, 
Iswar Saran, for the respondent. E . x 
Lambardar—Power to grant long leases—Lease granted in proceeding ander Section ene June, TS 
Tenancy Aot— Compromise. pea 
Plaintifi’s appeal. R Umrao Singh 
Suit to sẹt aside a compromise decree passed by Revenue Court. The 
defendant who was the lambardar of villages gave a lease to other defen- Umrao Sirgh 
dants who were tenants for a--period of seven years. Thestenants filed 8. A. 869 of | 
proceedings under section 95 Agra Tenancy Act ond pleaded a verbal ® Poca J 
e agreement with the lambardar to the effect that the lease was to be extended ° ae i 
for eleyen years on payment of enhanced rent. The matter Was compre 
*% mised and a compromise decree to that effect” was passed. The platntiffs 
s © brought this suit to set asides the decree, The conrts below found that È 
E the compromise was made for the bonefit of all theec@sharers, Held tmt 
`a guit for a declaration that a deoree passed by a Revenue Court is inopera- ë 
s tive is not cognisable by a Civil Court. Held afo that on the fixdings that . . 
e ethe compromise was made for the benefit of the qg- -Sharers the plaintiffs ` 
aad no cause of action. ° Appeal dismissed, ° ~ 
ae Surendra Nath Sen, with him 8. C. Banerji, for tho appeant,, 
Abdul Raoof and M. L. garwala, tor the respondents,® è > 
e 2 e y e " . T o 
Ld ° . e . 
a F r e ce mi ° e 


June, 23 


Mukhtar &o. 
v. 
Kishan 
Sahai 


8. A. 1028 ot: 


1913. 
Rafiq, J. 


June, 28 
Tilok Singh 
v. 
Bhimraje 
Singh e 
S. £. 483 pf 
1913 


RiehardsO. J. 
Tudball, J. 


June, 24 


Mohan Lal 


. & 
Nelon Mary 


8 à. 905 of , 


1913. 
Sunderlal, J. 
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Land Revenue ect, section 118— Failure to take advantage of section af the timef 


$ 


partition— Subsequent stii. 

Certain plots of land in a revenue paying village fell to the share of the 
plaintiffs at the time of partition, The defendants who had taken posses- 
sion of the plots were sue for ejectment from those plots. They set up 
their right in those plots Held that having failed to take advantage of 
section 118 of the Land Revenue Aot at the time of partition they could not 
be allowed to deny the plaintiff’s right. 

Appeal Hemissed. 

Nehal Chand, for the appellant. 

Rahmat-td-lah, for the respondent. a 


Party—Not made to the suii— Appeal. 


e 


Two suits for pre-emption filed by Tilok Singh and Bhimraj Singh 
respectively Neither was a party to the other’s suit. 

First court held that both Tilok sud Bhimraj had equal rights of pre- 
emption and gave a decree for half to each. 

Bhimraj appealed to the District Judge and on his application Tilok 
was made a party to his appeal. In the meantime decree in Tilok’s suit 
had become final. g 


The District Judge held that Bhimraj had preferential right over Tilok 
and allowed the appeal, 

Tilok appealed to the High Court on the ground (1) that he not 
having been a party to. the suit could not be made a party to the appeal, 
and (2) decree in his suit had become final and District Judge could not 
pass a decree which would effect this. The court did not give effect 
to thisecontention. 1. L. R., 26 All. 516, referred to. 

8%. Banerji, for the appellant. ™ ` - 

Jawaharlal Nehru for Motilal Nehru, for the respondent. 


Landlord and tenant —Right of tenani to sell his house in abadi—Ejeetmeni. 


Defendant's appeal. 


The “tenante in an agricultural village, have no right to sell the houses 
in the abadi or their right of residence therein, in the absence Of a custom 
tothe contrary, of Which clear and cocent evidence must be given. R 


, Appeal dismissed 
Mohanlal Sandal, for the appellants. ., 


A H°O. Haikon, for the respondent. 
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\ Transfer of Property Act (1V of 1888), section 107— Lease for more than a year— June, } 
a 
Registered kabuliat —dccepted by lessor—Suoh kabuliat cannot ertate a lease.* Janardan 
A lease of immoveable property for more thana year can be created only Das 
by a duly executed and registered instrument of lease. A registered kabu- ees 


liat, coupled with acceptance by the legsor, cannot create such s lease. Bahadur 
° IL L. B, 26 All, 868; I. L.R, 27 All, 186; I. L. R., 2 All, 190, = 


followed, I. L. R., 81 AlL, 276, considered, 150, L. J., 665, and I. L. B. 85 Piggott J., 
Mad., 95, disapproved. 
° Appeal dismissed 
Gokul Prasad, for the appellant. 
Harendia Krishna Mukerji, for the respondent 
PRriition Act, section 4— Application of. Jane 16 
Section 4 of the Partition Act applies to a case where one of the members = 
Jokhu Khan 


of an undivided family owning jointly a dwelling house transfers a share to o 
a stranger who claims partition. It does not apply to a ease where the Muhammad 


house belonged to one person but under a compromise part of ft was given te 3 Heth of 
the defendant, ` 1812 


; Appeal dismissed. , Rafiq, J. 
Peayeylal Banerki, for the appellant 
Mohammad Ishag, for the respondent. 





Hindu Law—Jate whether Hindus—Exclusion of daughters — Burden of proof. 
Defendant’s appeal, 7 Funes 46 
The parties were Jats. The plaintiffs who were the collateral relations of —— 
the last male owner set up a custom of exclusion of daughters, It was Bhagwan 
argued that Jats were not Hindus and were not governed by the Hindu Law, Khushi Rar 
Held that whatever the origiu of Jats might have been they have always E. F.A. 1 
been treated as Hindus and must be regarded as such, They were sudyas. iy ey 
If a Jat set up a custom of exclusion of daughters from inheritance whith Rafiq, ®. 
js not in accord with the Hindu Law it was for him to prove it by clear and 


cogent evidence. Jn this case it was held that the custom was edt proved. 
s 





Appeal, decreed, 
[ej Bahadur Sapra (with him Skamnath Mushran and J M. Banerji), for the i 
appellant. - me 
Motilal Nehru (with him Jawaharlal Nehru), for the respondents. ee ee s 
. ° A © 
doen Tenancy det, 8. 801—Sutt for profiis — Recorded co-sharer— Presumption. . 
? Plaintiff’s appeal, ° z ‘i Jie; 24 
be When a recorded co-sharer brings a suit for protein the Revenue Court , Mohamma 
the court is bound to presume that he has a proprietary right, in the Yakub 
village for which he claims the profit. S ù i Taslim 
ee è è * Appeal decreed, ; Ahamd 
oe W. K. Porter and shafi-us-zaman, for the appelfant. a n ° a A. 181 
às £1913 
as Abdul Raoof, for the respoadent. A ; Rafig, 3 
. X2} : * o ° 
e 3 b ` . a 
e e e e 


June, 24 
= = 


Sona, 

B. A. 1125 of 
1913. 

Richards, C-J 

Tudball,; J. 


June, 25 
Dgara Jit® 
v e 
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Arbitration— Matters referred to—Agreement entered into before arbitrators—Award 4 


on tis basis set aside—Suit on basis of -the agreement. 

Plaintiffs appeal, 

Disputes arose between the parties and cross suits were instituted by >» 
them. Both the suits werg referred to arbitration and before the arbitra- 
tors the parties came to an agreement whereby the defendant was to" 
pay Rs. 2,000 to the plaintiffs. An award was passed and submitted to 
the court which held that the arbitrators had exceeded their- authority, 
The plaintiffs thérenpon brought this snit on the agreement entered into 
before the arbitrators. Held that the agreement was not an award bnt 


an agreement between the parties settling their disputes and the plaintiff ë 


could maintain the suit on the basis of that agreement 
Appeal decreed. e 
Agha Haidar, for the appellant. 


Benod Behari and S. K. Dar, for the respondent. 


dgra Tenancy dot, section 34—Posseasion—IWith landlord’s consent - Application of 
o 


Jivan Ram . 


B.A 1042 of 
1918. 
- Bundarlal, J. 


Jpne, 25, 
qbulul 
hman 


v. 
Shujaat Ali 
Khan 

F AFO. 
210 of 1913. 
_ Rafiq, J. 
Piggett, J. a 
. è 


section. 


Plaintiff’s appeal. ; 
The plaintiff alleged that the defendant was his tenant and clalmed rent 
for two years. The rent of the holding had not been fixed but the’ Plaintiff 
relied upon section 84 of the Agra Tenancy Act and claimed a reasonable 
rent. Held that section 84 did not apply inasmuch as the defendant was not 
in possession without the consent of the plaintiff and the suit ought to be 


dismissed. 
Appeal dismissed, 


Benod Behari, for the appellant. 
L. M. Banerfi, for the respondent. 


Code of Civil Procedure, O. 81, r. 84—Irregtdarity in conducting the sale— Money 


wleposiitht next day—Order for sale of part—Whole sald for certain reasons— 
Iregulanity—Injury. 

The sale officer while conducting a sale allowed the purchaser to deposit 

a part*of the quarter of sale price the next day as it was rotting late. Held 

that the procedure adopted was quite irregular but it was not material so 

far ag judgment-debtor was concerned and didnot result in injury to the 


judgment-debtor. 
The court divided the property into 9 lots and ordered the sale officer to 


i g 
e sell as nfuch as would be sufficient topay offthe decree. The sale officer 


Qowever sold the entire property although the deeree could be satisfied eby 


sale of the first four lots, He sold all „the property as the judgment-debtot e 
was heavily Iinvajved and applications for rateable distribution came in upto œ 


oa 
the date of sale. Held that there was irregularity in the conduct of the 
sale byt in this ease n@t having resulted in injury to. the judgment- 
debtor the zate @onld not be set aside. oe 
ee ss b Appeal dismissed. 
Motilal Ndu and Gs Agartoala, for the appellant. 
Tej Bahadw Sapre, Gokw Prasad, &nd Ramakant Méalatiya, tor the 
. ° 
respondent? _ Í . i 
Cad . 5 ° e : 
e : e e 
e . . e 
š à e è 
bd % oo e ee 
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\ Nuisanoe— Privy — Whether a—Injunction. 


®e 


The main entrances of the houses and enclosures of the parties are quite 
close to each other and open on the same road. The appellant constructed 
a privy close to the respondent’s entrance. The respondent’s privy in his 
own house was also quite close to thegentrance door. In a suit for 
injanction, held that the privy is not of necessity a nuisance unless it is 


June, 25 


-2 
Muthfa 
Prasad 


e Ü. 
Raghubar 
8. A. 926 


of 1913. 


used and causes annoyance to people entering the respondent’s house. If Chamier, J? 
3 Vo 


the privy is kept clean there is no reason why itshould be a nuisance. 
Unreported decision in S. A. 1075 of 1910 dated 9th May 1911 referred to. 


Appeal allowed. 
S, K. Dar, for the appellant. 


Sital Prasad Ghose, for the respondents. 


Co-shar 6r's— Rights, inter se—Chaupal made over to one co-sharer by olthers—Right 


of the latter to interfere. 
Plaintiff’s appeal. 
When by an arrangement between the co-sharers in a village the chaupal 


the sole possession of the latter, other oo-sharers eanuot interfere with 
such possession unless it is shown that the eo-sharers in possession are 
doing some thing which is destructive of the rights of others. The 
co-sharers in possession in this case built certain constructions pulling 
down the chaupal. keld that no injunction should be issued against them. 


Appeal dismissed 
Uma Shanker Bajpai, for the appellant. 


lbn Ahmad, for the respondent. 


Adverse possession —Evidence of. 


Registration —Suit for —Finding that document execuicd— Question of culidity. 


When a house falls into ruins, the mere fact that any body who liked 
could use it as a laterine is na evidence of adverse possession. ° 


Framji Cursetfi-v Goouldas Madhoj:, I. L. R., 16 Bom., 338, referred to. 
Appeal dismissed, 
e 


Uma Shanker- Bajpai, for the appellant. 
Girdharilal Agarwala, for the respondents. 





Defendants appeal. ` 
Buit for compulsory registration. The court below found* that the sele 


deed in question was executed by the defendant bnt it was doubtfal as t 


June, 25 


Inayati 
Begam 
e v. 


$ damil-uddi 
of the village is made over to one of the co-sharers and has remained in S.A. 10 a 


1913. 


Chamier, J. 


June, 26 


—s 
Bansidhar 


Sundarlal, J. 


Gai Juc®, a6 


—a. 


Jai N arayan 
v 


© Debi Baksh 


payment of fall consideration. It, however, ordered the document to be 8. A, 1025 of 


registered. In appeal it was contended that the enjt ghould *have been gis- 
missed on the finding that the whole consideration was not paid up. Hel@ 
that in such a oase the court has orly to see whether the document “sought 


to be registered is a genuind document and should noto into the question . 


of ita yalidity, 3 “ee 
X ana ineng we dfpeal dismissed, 
4. P. Dube, for the appellant. e `’ 
for theresyonddnt, ` ` pot GR, Eee OS 
< . 7 e g f . 5 e 
° ° 3 b 
e e # e . 


1913. 


Rafiq, J. 
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June, 29 Hindu Law — Maintenance—Property grante? for —Matter of grace ~No agreement fo. i] 


Tadanot “re-entry in base of unchastity, 
Ditaji o Plaintif?’ s appeal. 
8. A. 1148" of The sons of a Hindu widow granted her some property asa matter ef 
Sundarlal, J, grace. There was no covenant that they will re-enter into possession in. 
: case she besame unchaste. She, however, did become unchaste and the 
a plaintiffs sued for possession of that property on the ground of unchaatity, 


Held following a eDiviston Bench case that In the absence of. provision 
about re-entry the suit should be dismissed. SuNDARLAL, J, however, ex- 
pressed an opinion that if the question were an, open one he would, lay 
down the contrary proposition inasmuch as a "condition about- re-entry 
e on the ground of unchastity would be a most unusual condition 


' Appeal dismissed. 


iscar Saran, for the appellant. 


Tang Bahadur Lal. for the respondent. 
e 
e 


« . s 3 
June, 29 Easements—Plea not raised in court below—Denial of defendants’ right—Change ef 


Dwarka Das ° pleadings in appenl. 


‘Kianliock Plaintiff's appeal, 
ee Suit for injonction. The plaintiffs set up thelr right to the property in 
Piggott, J. sult but it was found that the property belonged to the defendants. In 
e ®ppeal the plaintiffs set up their right of easement over the property in 
dispute. Held that the plaintiffs sould not be allowed to- set up such & 
right for the first time in appeal $ 
Appeal dismissed. . 
š Ishag Khan and 8. N. Sen, for the appellant. 
‘ œ Sigil Prasad Ghosh, for the respondent. 
o s 
; Jaio éo Hindu Lua- Sale by father for inadeguate considsratlon— Burden of proof—Good 
s ea faith—Rleader and client—Relation between, 
Ram Charan 
O ‘o Defemdnnts appeal. '. 
B ilal a» . 
8. nea n 7 The plaintifi’s father sold his rights in certain property worth Rs. 1,125 
«1913. ° for Rs. 596. The plaintiff sued to set aside the sale. The defenda ¢o 


Bundarlal, J. o whom the sale was madg had acted as a pleader of the plaintifi’s father 
fh several cases. The court below decreed the claim. Held that in view, 

_ © of the peeuliar circumstances of the transaction the onus of proving the 

+, ° good faith of thé tfansaction was on the defendant, Held, also ‘that the 


° relation of pleader and client does not come to an end, the moment the 
Oe easy jaedeolded but is a continuing financial relation. 
Z ee es : * Appeal dismissed. * 
oe z e EN i gw . e 


e 
'. 8. N. Sen and: 8. 6, Banerji, tor the appellant, 


V A Leko 
a “i Tej Bahadur Sapru ayl P. D. Tandon, tor the gespondeùñt. 
3 Í a . a ` S r e n 2 
. . ° ° 
oe á . ` AA a s e : e 
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\ Deeree for cost in mortgaye suit— Personal, g June, 30 
C obtained a deoree nisi for salo. of mortgaged proporty against G and Chiramjilai 
/ others; G appealed against that decree. His appeal was dismissed and 8 
3 he was ordered to pay costs to C, who applied for execution of the deeree GopaleSahai 
. ’ P ee F. F. A. 65 
for costs by attachment and sale of G’s property not included in his mort- of 1914 


° gage. Held that the decree-holder was entitled to recover the costs of . Chamier, J. 
the appeal from the. judgment-debtor personally and from his property not 
included in the mortgage. Mohammad Sadiq v Gous Mohammad, i1 A. L.J. ` 
R., 975, referred to. ° : 


Appeal allowed. 
8. K Dar, tor the appellant. 


° Girdhari Lal Agarwala, for the respondent. 





o ‘ e 
Mortgage—Second suit against persons who were no parties io the first suit— Defence June, 30 
open, — 
Defendants appeal, : . Aiea: 
A mortgage was made in favour of the plaintiff in 1904. The mortgagees 0. 
brought a sult on their mortgage against three of the heirs of the mort- _ Sasdeo &o. 
. gagor, obtained a decree and purchased th e whole property. On objestion * 
being taken by those heirs of the mortgagor who were not parties te 
° the suit, —part of the property passed out of the hands of the purchasers. 





They thersupon brought this sult for sale of the remaining property. 
Held that the property which had fallen tothe share of the appellants 
was liable and the only defence open to them was that which they 
could take to the original suit. ‘ 
A Appeal dianissed. 
Sheodehal Sinha, for the appellant. 
Satya Chandra Mukerji, for the respondent. 
is oe i June, 30 
Hinds Law—Britjij mani righis— Heritable and iransferable—Alenatione Hindu widow e ——* 
Defendant’s appeal. The parties were Maha Brahmans. aa °. Dipnath 
The defendant obtained a mortgage of certain Brsijijmani rights on a Baba Ram 
Hindu lady who had inherited them from her husband, The right was B. A. 759 0 
one to recover offerings at the burning ghat The plaintiff was reversioner Bion J 
of the husband of the lady and brought. this suit fora declaration that the a 
alienation was of no effect after the Jady’s death. Held that ethe right was n 
a heritable and transferable right and the lady having iuherited it from hey= > o 
o ehusband she had only a Hindu widow’s estate in it, á ennot 
; Appeal dismissed? , . 
i ` Benod Behari, for the appellant. bd a 
. ° M. L. Agarwala and Govind prasad, tor the respondent, . š 
f i ee x 
Land Revenue Aci, 8. 118—S8uti for possession in Civil Couri— Oper of rent by ica’ ane, 30 
A ant —Efect of. . ig Bajiya 
ee The provisions of section ]18 of the Land Revenge*Act dimot be urged: on 
ø in defence to a civil suit for possession of layd alfotted "to the plaintiff are a 
ee under an order for partitiotie” “[ 1906) A. W. N., 194, digtinguighed. Where 1913; 
some of the co-shavers jn 4 village-let out lang to th® pla intifis which the Rafiq, J. 
` s . : e ë : . x e 


eee ee j 


e e F ý n 
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defendants said was in their possession and offered to pay rent therefor, 4 


* held thetourt was right in not dismissing the suit on that offer. 
. : Appeal dismissed, \ 
° y . 


Gokul Prasad, for the appellant. À ° oy 


e 
W. K. Porter and Parmeshwar Dayal, for the respondent. s 


July, 1 Malicious proseoution —Sxit for damages—Inference 49 to who the prosesutor is — Second 
e 








— appeal. 
Hardayul 
vo- Defendant’s appeal. 
Bhup Singh : ° i ° 
5. PRINT In each case for damages for malicious prosecution the court has to 
ore determine who the real prosecator is. The mere fact that the polige 
iggott, g carried on the criminal proceedings will not be conclusive on the question, 
Where the court of first appeal infers from evidenco that the real prossoutor 
3 : i was the defendant the High Court should not interfere in the finding. 
aia l i 3 i Appeal dismissed 
r : . _ P.L. Banerji, for the appellant, 
es, Sital Prasad Ghosh, for the respondent. 
R Beet tel ES e 
July, 1 Transfer of Property dol, section 117—A pplication to,agricultural sisas ~Kabnliat FS 
Ahbaran ` Defendant’s appeal. i 
Singh f pe 
Ge Section 117 of the Transfer of Property Act does not apply to agricultural 
e . . 
Abdulgani leases and a Kabuliat of an agricultural lease in the absence of a lease does 
8 ae of create a tenancy, 
Sundarial, J. Appeal dismissed 
"i 7 A, P. Dube, for the appellant. 
- .® Rahmat-nl-lah, for the respondent. 
` i r” © _ % 
July, 2 Wawer ~ Hoblenoe of —Instalment bond—Instalments not regularly paid. 
Bechu Lal Defendant’s appeal. ý 
. PD : : A boftd was payable by monthly instalments of Rs. ld and In defanit of 
pn o7, payment the whole amount was recoverable. Soveral instalments weze 
22of 1914, ; paid regplarly but the amount paid was less than that fixed for each instal- 
gon a; ° “ment. This went on feom February 910. The suit was brought on ‘4th 
. . e 
Tudball, J. January 1918. Defendant pleaded limitation. Held that when payment e 
A * and an-Anditional acceptance of instalments was made from February œ 
e k g 
, À 1910, onwards there was sufficient evidence that the plaintiff had waived 
Gi eS ` bë right under the bondp( Mumford v. Peal, L L. R., 2 Al., 857, referred to). ° 
me i : MaS e Appeal dismissed, * 
ep bes “ e 3 Se Bea 
e | -Tej Bahaduf Sapru,efor the appellant. À l ERA : ee 
BBE OR ig EEA NS, hig ge en cae ce ee ge ° 
hopur: FOTN Bday, forghe respondent See ie . 
a . z” . e e 
e . . e e e 
e x ° ? 
š . r. . ° . e 
e e te e z 
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pre e by one of the decree-holders to ezeoktion = Digokargd given by ¢ one July, 2 
n A 


Deores-holder’s appeal. E EI: Gùlzatilal 

A deoree was passed in favour of several decree-holCers. One of them «Ratha 

e applied for exeention. Gulzari who was also one of the joint decree-holders Kishan 
. objected. He said he had received the whole amount and the decree cannot . va 


be executed The court below holding ‘that Gulzari could not give a valid Richards 





discharge allowed execution as to half the amount Gulzari appealed. Held taai 7 
no appeal lay ° : Ai 
Appeal dinmissed. 
Ramakant Malaviya, for the appellant i 
lej Bahadur Sapru,¢or the respondent. 
Eg-parte decree—A pplication to set aside— What must be proved— Personal service July. P 
zi 
Defendant’s appeal. —— 
When the whereabouts of the defendant are known it is necessary that E All 
an 


a personal service should be effected unless an order has been obtained 
from court for substituted service, A process server left the summons piryatal 
with an adult male member of the defendant’s family as the defendant had £ N 
gone out station. Held, that service was not proper. RishardsC.J 
An applicant for setting aside an ex parte decree must prove not only thate Tuadball, J, 
e he was not duly served but that he had no knowledge of the decree within 


thirty days of his application. 
dppeat alowed. 


M L. Agarwala, for the appellant. 
Tej Bahadur Sapru, for the respondent. 


— e 
Estoppel —Res Judieata— Aforigage by plaintif —Foreclosure decree — Subsequent suit for July, 8 
possession on the ground that plaintiff was not owner then, 
Plaintiff's appeal. P 
Plaintiff’s father mortgaged certain property by conditional sple to defen- Gajrajpet, 
dants. Atthe time of mortgage the property was recorded as betonging, to 8. A. 1678 
a Hindu lady.’ The mortgagee obtained n decree und had his name recorded. eeu a: 
The plaintiff sued for possession. He alleged that he was not the owner of 
property and could not mortgage it. Held that the plaintiff vas estopped 
from setting t up a claim to thd effect that the property did nat belqng to him 
and the suit was barred by the principle of res fudioaia. 5 E 
Appeal dismissed. "s -a 
Haribans Sakai, for the appellant. 3 ° 


° Iswar Saran, for th- respondent. ` ë 


Bridence Acl, section 98—Oral agreement—Detence that part of debt set off. . 
Plaintifi’s appeal. ° ° duly, 2 
The defence raised toa suit for sale upon a morfvage was that a farg o Gauri 
of the consideration was set off against certain mortgage debt. Held that the Shankar 
defendant’ did not attempt to prove any oral agreement at variance with . °?. 





Tirathrajpat 


* ‘tho torms of the deed and section 92 did not bar his defence, ae 
a ee Zapal dismissed, * © sof 1918 
Shiva Dehal Sinha, for th e appellant. 7 —_ Rafiq, J. 
Gokui Prasad and Guilggrilal, for the respondent. »®° è ° | 7 A 
S e š E . oa 
e e . e 
e bd zs e 
. e e . SL e 
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July, 2 Landlord and tenant—Estoppel—Denial ef landlord’ right. 


—e- 


Nett Singh 7 Defenfant’s appeal, 


ot. „Æ village was divided into pattis, The defendant took a lease of occu- 
Gangs Si A pancy. tenancy in a patti in which he was not aco-sharer. The lambardar 
of 1913 sued him for ejectment. . Held that the defendant was a tenant of the 
Sundarlal, J. land he had taken on lease and could be ejected as n tenant. Held further® 
that the defendant could not be permitted to deny the relation of landlord 
and tenant between himself and the owner of the patti. 
° Appeal dismissed. 
Mohanlal Sandal, for the appellant. 
Govind Prasad, for the respondent. e 
° July, 3 Possession—Suit for—Flaintiff dispossessed — Whether can suo for possession, ° 
Budhu Plaintiff’s appeal. 
Banai In a suit for possession on the ground that the plaintiff was dispossessed 
8. A. 1399 by the defendant the eourt found that neither party was the owner of the 
of 1918 property in dispute. Held thnt possession gives a good title against the 
Honsarlal, 3. whole world except rightful owner and the plaintif was entitled to a 
decree 


Appoal decreed. 
Jogendro Nath Mukerfi, for the appellant, . 
Gulzarilal, for the respondent. 


July 3 Recres for costs ina mortgage suit— Personal 
Puttan Lal Held, that mortgagor can be made personally liable for costs if his defence 
Soneylel ia one of untenable nature. 
F. A. 1185 Also that the High Oourt will not interfere with the discretion of the 
Rafe 5 lower epurt unless it is shown that it was exercised in a capricious manner. 
i x 2 Appeal dismissed, 


Jang Bahadur Lal. (for Gokul Prasad) for the appellant. 
Jawahirlal Nehru. for the respondent. 





July, 4 Agra Tenancy Act, section £8—Adoption—Lineal descentant— Personal Law. 
uae Defepdant’s appeal. 


Thaman 
“Singh Suit for possession of occupancy holding which belonged to Pohap Singh 
Dal Bi *, ? deceased. On Pohap’s death one of his sons Hansi became owner pf ébe 
S. A. T6 -° holding. the other son Kewal having been adopted in another family. On 
of 1913 eHansai’s death his son Thamman entered into possession. Kewal brodght 
-~ a orm e this suiton the ground that Thamman was illegitimate Held that Kowal 
a . ° having been adopted In another family ceased to be a linea) deseendant of 
° Pohap Singh his natural father and had no right to maintain the suit even 
Sie if Thamman was illegitimate, I.L. R., 84 Al., 658, Board of Revenue 
i Decision No, 5 a 1904, followed, I.E. R., 84 All., 419, distinguished. > o 
. ° of ge Appeal decreoa, 
EN i Ibn Ahmadand Mohan Lal Sandal, foréha appellant, 2 
wy ae E. A. Howafd, tor the respondent. A 
A e s s . 
e : ° A 7 . ° ° E © 
e . e e 


sm 
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. Easements Act, section d—Bight of easement dver Jolni land—Dominent dnd sormiani 
land— Belonging to different persons. ° 
No right of easement can be acquired overland which, belongs to the 
. person, claiming that right, jolatly with another ; the owners | of the dom- e 
` ` inent „and servient lands mnst be different persons in order to create an 
easement. 8 Nagpur Law Reports p. 114 referred to. 
Appeal dismissed. 
Mohammad Ishag, for the appellant. ‘ 
Abdul Raoof, for the respondent. š 


Mohammedan Law—Restiiulion of Conjugal rights—Right of the husband to chastise the 
wife—Health and safety of the wife endangered—Legal cruelty 

In a suit for restitution of Conjugal rights by a Mohan medan the plea raised 

e in defence was legal cruelty, It was argued that under the Mohammedan Law 

to which the parties were subject a husband was entitled to chastise his 
wife. 

Held, that the right of a Mohammedan husband to chastise his wife could 

not be denied but he could not exercise that right to the detriment of the 

health or the safety of the wife ; and in the latter oase he was guilty of 


legal oruelty. 


H. L. Sandal, for the appellant, 
8. A. Haider, for the respondent. 


Appeal dismissed. 


Agra Tenancy Act, section $6—Sub-letting an occupancy folding—dAttachment by 
tenant’s decree-holder—Effeet of. ° 


Defendant’s appeal, 
The defendant obtainel a decree against other defendants who were 


oseupancy tenants of certain holding. The tenants after the decree sub-let 
their holding to plaintiff who grew crops on it. The defendants attached 
` the crops a3 belonging to thelr judgment-debtor and contendede that tke 
transaction between the tenant and the plaintiff amounted to a transfer of 
ocenpancy holding and was not permissible and the crops regained the 
property of the judgment-debtor. Held that the crops could not he attached 


as the property of the judgment-debtors 


Appeal dismissed. 
Lakshmi Narain, and Govind Prasad, for the appellant. 


Tei Bahadur “apru, for the respondent, 
oe 
e. 





e 
Transfer of Property Act, sections 106, 111 (g)—Forfature— Proof of. 


: Defendant’s appeal. 
The provisions of section 106 of the Transfer of Preperty Act apply ody 


to a lease which is existing ad such at the time when the lessor expresses his ` 
Intention to terminate ıt on a future date by giving notice. It doeg not apply 
e éo cases where a lease terminates by forfeiture. - 
e Where plaintiffs proved denial of their titleky the d@fgndant but they 
i did not show that they expressed their intention of determining t the lease by. 


” * 


awae Se ae 
A e E E e i ù i 
e 2 e 

e e ° 


July, 1 
© eee 
Nishi 
Bakhsh 
v, 
Ahamd 
Ali. 
B. A. 1019 
of 1131. 
Rafiq, J. 


July, 6 





Meharban Al 
(plaintif) 


Siddiq 
Khatun 
ete., 
g@. A. 1196 
e of 1918 


Rafi J. 


July, 6 


Š Narain 


Bt Rom 
8. ,A.°972 of 
- 1913, 
` Piggott, J. 
e 


$ e (a ‘ 
` - č 6 e 
. R a ` 
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E ? requiring the defendant to: t held that there was no forfeiture of the 
; w lease as required by gestion 111 of the Transfer of Sii Act and the 
Me TE defendant could not be ejected. - , \ 

dima dismissed. : 


itn Ahmad, for the appellafit. 
Govind Prasad and Ranakant Malaviya, for the Seuhondents 


er 





oo s 


July, 7 Pre-emption— Pillage diriĝed up— Efect of division. 
SE Plaintiffs appeal. 





- .Nehal f 
Beek ‘The, mere fact that what-once. was a thok in the village has become a 
Manak separate Mahal does not do away with the edstom of pre-emption or P 
rod interfere with the plaintiff's right.’ . 
Richards, ` ` : Appeal decreed. © 
Co J A, H. 0. Hamilton, for the appellant. 
Tudball, J. : : 
S Govind Prasad, for the respondent. 
. e a R 
ee v Jey, q ° Muafiland—Transfer—Provision in wajib-ul-arz -Efect of— Morigage—Estoppeh 
= 2 ,Defendant’s appeal. 
Godavari S There is no legistalive prohibition against the transfer of Muafi land 
v. about which the wajib-ul-ars provides that it is not transferable. The 
pomem only effect of such a provision is that by a contract between the grantor and à 
of 1913 the grantee the land is not transferable. When therefore such land is s 
Chamier, J. mortgaged by the Muafidar the mortgagor or his representatives-in-interest 
R . © cannot set up a plea that the land is not transferable. f X 
á i g dppeat dismissed. 
. - Gulzarilal, for the appellant. 

Lee i M. L Agarwala, for the respondents. i 
o $ . ° . . _--— é te 
he 8 Agra Tenancy Act, seciton £01—Fresumpiton— Hindu T1w~— Members of jont family. 

= ~. Parties were members, of a joint Hindu family and the defendant was 
Dharam regigtered in the Khewat as proprietor of the revenue paying Jand. Plaintiff 

e (Pitas ` gued “for profits of his share. Acid that the suit was a suit for accounts by 

one member of s joint Hindu family against another and could not be main- 

= grail ae t tained, I. L. R., 33 AlL, 799, followed. As between proprietors inicr so 
ei > there was no presumption that the proprietor recorded in the Khewat was 

Bund kiai, J. ° the sole owner of the property in respect of which his name was recorded; 

Pa j Appeal dismissed? 

© Govind Prasad, for the-appellant. -. ° 
= en ° E. A Howard, for the respondent. e ` M 
., ° ee z 5 . 0 

‘e Whipping Act, section 4— Unnatural offerice— Application to. 
July, 8 The accused was found guilty of committing unnatural offence with a ° 
Mazharaddin , boy and sentenged to seven years rigorous imprisonment and thirty stripes. 
~ Emperot Heid thatetotion ae the Whipping Act, covered a case of this kind, , i 

is Cpa. 539 ‘ ° e Appeal dismissed: % y 

"eof 1B14. Governthent * pioadert for the Crown, F P 
Chamier, J. : a K A E 

e J è e > e Y e my 
7 : . ° s ° 
N Š o . 


id 
e. é i e 
. è ! ° ° 
Pe uals 
fs Ş e e e è 
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Limstation Act (IX of 1909)—Adverse, possossion— Purchaser at an auction sale of ùn- July, 1¢ 
divided share in a joint family property, a co-sharer—Non-pay Ment of rent for 18 Churam a 
yeara— Noi aducrse possession. eD 
: As ; : Kaban Da 
. The purchaser at an auction sale of the andivided interest of a member of “8. A. 1460 
a joint Hindu family becomes a oo-shares in the property and it is because 1913. 


he besomes a co-sharer that he is entitled to claim a partition of the pro- Chamier, . 
perty and separate posseasion of the share, and the mere non-payment of. 
his share of the profits to that purchaser for 12 years does not extinguish his 
right to the share, 
Appeal dismissed, 
Nekal Chand, forthe appellant. 
_ Gotind Prasad, for the respondent. 


+ 


Limitation Act, articles 138, 148—Sale of property in possession of mortgages—Time for July, it 


redemption, Pannala 


The property in dispute was sold in execution of a simple money decree eee 
while it was in possession ofa usufructuary mortgagee. It was purchased Booneha. 
in 1918, by the plaintiff who brought a suit for redemption in 1911. ‘The eB. A: 1683 





sult was dismissed by the court below as time barred. Held thatthe artiele ot 1918. 
applicable was 148 and not 138 Inasmuch as the property at the time of sale i 
was not in possession of the mortgagor 
Appeal decreed, 
Durga Charan Banerji, for the appellant. 
M. L. Agarwala, for the respondent. á 
: Mossesston—Property valued ai less than Rs. 100 in possession of vendee—Document un- July, 14 
: registered. L arenes 


Property valued at less than Rs. 106 can be transferred” by delivery of ° D Khan 
possession or a registered document. Where such property is im poss€syion ¢ etenaant) 
of the vendee before sale there is nothing to prevent the vendor from putting Subhan. 


the vendee in possession As owner. é 8. A. 1517 
-e ‘ dppeat dismissed. Rafa. de 
B. E. Mukerji, for the appellant. BS 
Mohammad Ishag, for the respondent. e . > 


~a ec o 





. . 
t Pr'acuce—Partios making an agreement that the case should be decideg on one isgue— ° July, 14 


Validity of agreemext. Maktal 
The parties to the suit entered into an agreement that if the court found Singh 


that the defendant waa party to certain partition proceedings it was to decree ( etoudant2 
the suit otherwise it (the court) was to dismiss it. The court found that sh6 Ram ‘Singh, 
defendant was a party to the agreement andedecreed the suit, eld that the oS. A. 1677 


i 
court was Justified i ìn acting upon the agreement. zt s _e Ghee J 
è © a Appeal dismisseda 
M. L. Agarwala, for the appellant. > ° _¢ 
Gokul Prasad, for the respondent. ‘ as ae . 
r) : . 4 
e . é S o r 
- . s N . t e 
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July, 14 Co-sharers —Right of—Possession of house—One co-sharer rebuilding it Pred è 
Mahadeo The defendant who wag a oo-sharer in a village was in possession of m 
aran house on joint land which he rebuilt without any objection on the part of 
(Plaintift) the plaintiff who was also a co-sharer. The plaintiff sued for demolition of 
Kishor Rai? the house and possession. Hold that the possession of the defendant was 
$. Prag of . not adverse bat that the demelition of the house could not be asked for. 
mundane “A. W. N. for 1894, p 127 followed. 
k RE Appeal dismissed. 
Haritans Sakai, for the appellant, 
Iswar Saran, tor the respondent. 
July, 15 Mortgage of oultivatory holding — Widow remarrying—Effect on mortgage. 
Janti Prasad The widow of a tenant who had mortgaged the tenancy to the plaintiff, 
(Plaintiff) relinquished the tenancy in favour of the zemindar The plaintiff brough? 
8. this suit for declaration that the relinquishment was nuli and void. The 
eee widow remarried during the pendency of the sult. Held that the suit could 
, 1913, not be maintained asthe offect of the remarriage was that the tenancy 


Sundarlal, é. 


lapsed to the zemindaca and the plaintiff had nothing to fall bask upon 
i : 


. fe 8 Appeal dismissed, 
7 Surendro Nath Sen, for the appellant. 


Gulsarilal, for the respondent. ; e 


-a 


July, 16 Res judicata—Order permitting a suit to be withdrawn. 


Krishna «. A suit for injunction was filed but the parties entered into an agreement 
-Ballbah ° to withdraw the suit. The agreement was that the plaintif would either 
(Hien) bring a suit for partition or a fresh suit for injunction. The present suit 
Choteytal. for injunction was thereupon instituted. Head that the order permitting 
8. flee of the suit to be withdrawn does not operate as res judicata, 


Sundfrlal, J? é‘ ° ý “Appeal dismissed. 
e .* Peafeylal Banerji, for the appellant. 
Gulzarilal, for the respondent, 
e 





= i= 
g daly, 7 Aoguiesosnos;—Consiruotions made to the knowledge of plaintif —D¥fendant believing 
Tonivod-di è othors to be landlords —Domolition, 
(Plein -s The rights of a tenant in a house were sold and pdrchased by certain defen- 
v. è dants. They permitted the respondent to, build. The respondent balievin 
Peer e ° the- purchhsers to be the owners built on the Jand to the knowledge of the 
1913. plaintiff, whom the courts ‘below found to be the owner and he made yo 





Tadball, J. o protest. frer the house was completedethe plaintiff sued for demolition. ° 
T eHeld that it woul@ be highly inequitable to compel the defendant to pull 
down the house and the suit for demolition cannot succeed. The court 
È i howevey declared the platntiff to be the owner of the site. y 
E 7 a i ` Deeree modifieds e 
ein 8. O. Bansi? Ibn Abwad and Said Ud-din, for the appellant, ý 
L f M. L. Agarwgla, for the respondent, e ‘ ' i 
i ° ` e  %e ° on 
wal 3 - : . % ; fs , é . K 
e e sd + 
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: aia i . Jay, 16 
Magistrate— Power io send a case to police—Jurisiiotion. `> f 





-_ 9 
A Magistrate has no power on complaint being filed before him to send a ae A 
ense to the police to And out the trath of the complaint. He has to take gr: et tD 0 
aetion himself and it is only when he is ‘not satisfied as to the truth of the © Knox, J. 
' complaint that he can send the case to thg police. ; 
l ; Record returned, 
Partlas were not dinini ‘ 


. 
—_—_—_— 


Possession— Sul for— Plaintif in potsession— Land recorded is other’s name—Efeci of July, 17° 





A plaintif who is in exolusive possession of Jand which had wrongly Markandey 
been recorded in settlement papers in the name of co-sharers of the village Singh 
a is not bound to bring a snit for declaration of his right batean wait so (Plaintiff) | 





v 
long as no sulf was ie ad taking advantage of the wrong entry, Naik Singh 
. 8. A 1528 
Issue remitted. of 1918 
5. O. Banerji, for the appellant. Piggott, d. 
8. N. Sen, for the respondent. 3 = 
. bi >` e 
Appeal— Order dismissing a stit for defaudi— Decree, yee 
wy, 


The order dismissing a snit for defanlt is not a decree within the meaning |- 


* — of that term as defined in the Code of Civil Procedore, No appeal therefore Ramdhan 


intiff 
Hes from an order dismissing a suit for default of appearance. aot iff) 
a : Application dismissed, emai 
Benade Behari, for the applicant. i . e A 


Sundarlal, J. 
B. K. Mukerji, for the respondent, 





e « » 
Suit against two defendants— Relief asked for against obther—Efect of. ° Py July, 17 
$ s 2 
The plaintiff alleged that one Chatterji got certain -papers printed for as 


the defendants and asked for a decree against either Chatterji or dafendanta Mangli 


R Prasad . 
The court of first instance passed a denree against Chatter Plaintiff (Defendant) , 


appealed and the lower appellate court passed a decree against defendants. 


. Held that the plaintiff got what he had asked for and hia appeal, should not Lakhpat =, 
. haye been entertained. 


means 
. Application allowed, of . 
shag Khan, for the appellant, ; P : a ° Sadala J. 
e ¢ Nehal Ohand, for the respondent. g 
f; 6 
es Bees >» 
Idadtora and tenant —TTrees —Right of ichant to sell. e ° 


July, 18 
4 ‘tenant has ho right to sell trees planted by hih 8n land belonging “to ary, a 


the zemindar with his permission although the. land is not the oecupaney Ram Sarup 


holding of the tenant. i ° Gamay 
RE 2 Appeal decreed. y “Jagannath 
Goku! Prasad and Haribans Sahat, for the appelat, `’ + ey 
e * Guwlsarita,, for the respondent. n a e Sanda 
e . us d 


. xI 3 J 
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July, 20 Code of Oiv! Procedure, Scheduje LI, seotion 0—Filing an qward—Matters.not referred 
yk: We tae ee ae 

- Koer Thè plaintiff was the widow of Jai Narain whose sons were the defendants. 

(Plaifigiff) Disputés arose and the matter was referred to arbitration. The reference 

R aanlal Sa contained this clause, ‘‘ We the executants shall in every way abide by th 

S. A. 418 arbitrator’s decision of all dieputes’ between us &o, &o”’. It was not men- 
z EA J , tioned what the disputes were but the arbitrator said that the disputes whick Š 

LON Were mentioned were all decided by consent of parties and that no dispute was 


mentioned to him as to what-constituted the,assets of Jai Narain. The 
plaintiff applied to'have the sward filed. The -defendants objected: on the. 
ground, that it was not decided as to what Jal Narain’s assets were, Held 
that the dispute not Having been mentioned to the arbitrator the plaintiff 
was entitled to have the award filed. . rs 

: $ RA Appeal decreed, a 
0. Dillon, W. Wallach and &. Dar; for the appellant. ` 


B. E. O'Conor and Abdul Baoof, for the respondent. 


e 
a 


July, 20 Pleader—Not pressing a point raised—Olient a woman—Authority to relinguish— Orvik 


Tay€shri | ° Procedure Code, section 47—Compromise deoree— Whether a bar. 
moniter i Suit for joint possession of certain sir. lands was defended on the ground 
“og, that a compromise decree having been passed in favour of the plaintiff in a 
A pecial _ previous suit the suit was barred by section 47, Civil Procedure Code. The? 
-1914 pleader for the defendant, who. was a woman, did not, press the point in 
Rafiq, J. first court. In appeal the point was pressed and the suit dismissed. It was 
t argued in second appeal that the appellate court should not have entertained 
° the point. Held that it not being proved that the pleader had authority 
not to press the point the court was right in entertaining tho plea. Hed 

that the suit was barred by section 47. 
xi =T Appeal dismissed, 
4 s Iswgr Baran and Parmeshwar Dayal, for the appellant. ` 
e - o* S.N. Ben, for the respondent. — 





Juy, 20 Practice—Amondment, applicati on for—No order— Changing the nature of the suit. 


Charan -.- Jn a suit for possession of plot Nos. 172 and 118 the plaintiff, alleged that 

= (Plaintiff) the aefegdants had constructed buildings ipon-plot No 113 but he asked 
7 satoi ne  fornorelief as to that plot. There was an adinission’ in the plaint that 
~~, A, 980 of > -that plot-was in possession of the defendants, An application. was, however, 
“4918” e put in asking the court to amend the plaint by adding a-.relief. asking fôr 


Pigaott, J. 
nets i possession of No 113.. No order was passed upon that application but the 


L e e court of first instance decreed the sult ag prayed for „inthe application: tify, 
e lower appellate opurt reversed ‘the decree. Held that the plaint must be 
7 treated a8 unamended. ‘The’ application was not one for amendment hut it 


-whs for chaiging the’ ‘tigtufe’ ó? thé‘anit ‘alfogether., er 
. ° ` “Appeal dismissed. 
“7 . y oe 
ia ae apparels i E seh re ee ae e 
S. N. Sen, for the respondent. eraras ad? tot is Ssh 
. e e ° 


23 bee e $ 
cee wee, A 
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Falae”, imprisonment — ATT ogling, -and prosecuting plaintiff as a: thief—Subsqquent July, s 20° 
\ zaoquitat, .-Baldeg. 
The defendant arrested the plaintiff and proseanted him through the’ police (Deteadan 
$ for theft. The defendant not only gave evidence against the plaintiff but 
. -acted a8 the real prosectitor. The plaintiff brought this snit for damages S. pabiiaa 
° for malicious ‘prosecution. Held that, the suit was in its essence ‘wasa 1913" 
i guit for damages’ for false imprisonment, When the ‘defendant took upon - Piggott; » 2 
himself to arrest the plaintiff he assumed a responsibility i in law far greater SAS TRS 


than he would have doné if he had merely made a report to the poliée. It 
was not necessary for the plaintiff to prove that the detendant was the real 
prosecutor, The natare of the suit cannot be changed simply because the 


7 ‘courts.treated it gs8 a suit for malicious prosecution. 
Appoal dismissed. 


Haribans Sahai, for the appellant. È 7 ‘ d ° 
Gokul Prasad, for the respondent. - “os 


Res judicata—Subsequent morigagees “parties to suit on first morigage—Right against July, 20 
‘prior mortgagee— Defendants neleree to Revenue aa Lh Tenancy dct, 8. £08 = 
—BSecond suit. ` ae z -0 Bam! Rae 

Defendant No'l mortgaged his zamindari including Sir to plaintiff- by way (pein 
of conditional sale. ‘The plaintiff sued on the mortgage and obtained a 







foreclosure decree.. The first defendant became an exproprietary tenant but Gokul R 
` did not pay rent, a decree for ejectment was passed against him. He, _ 1918" 
oad — however, could not get possession and on his bringing a suit the defendants Piggott, 
pleaded that they were his tenants. Defendants were referred to Revenue 
Court and they filed a suit within three months allowéd to them. The suit 
was dismissed for default and they instituted a second suit.asking the same 
relief. Meld that the court was right in not waiting for the decision of this 
gecond suit. The other*set of defendants were Subsequent mortgagees who 
were made parties to foreclosure suis but not to ejectment proceedings. . 
Held that they had an ‘opportunity of redeeming given to them with decree® i 3 
and that was all to whioh they were éntitled. They could hot rébiat the ot 
guit for possession. Appeal dismissed. em 
Haribans Sahat, for the appellant. ; : (tac 
Mohammad Ishaq, for the respondent. ` 
ananas ara . e oy . 
Transfer of Property Act, section 41— lMlegitimate son allowed to romajn in Spossession— Paes ‘ 
Ostensible owner. Tae “ a 
One Dhonde died leaving some legitimate sons and one illegitimate son , ert 
The illegitimate son was ‘enteféd ‘In ‘revenus papers “as ' diner along’ with (Defend 
$ %, . legitimate Bons, i the-mortgage of father’s property: ‘made by- the illggitimate v 
. * „BOD was redpemed by the legitimate sons although the. ‘latter stated that the wore 
° former had no right and afterwards the illegitimase gon was: put ‘in"poswassion 1914 
i of a portion of property. The son of the Illegitimate son transferred ‘the é Rafa, 
‘pespeHty.” “Held that section 41 of the Trafisfer of Property Act protected, * ; 
ee the rights of the purchaser, the illegitimate son, having | bden’ allowed to 
ž remain in possession as the ostensible, OWN, a) e: Appeal. deonged. ., 
.° Motilal Nehru, for the appellant. ; E ' 
N Mohanlal Sandal, for the respondent. è e? o n 


LS e e k d bi Me 
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July, 21° Citil Procedure Code, O.:88, -r.-4- Guardian, ad litem— Officer of court when io be i 
athu Bart pied, aaae a E, . i; / 
; fondant) An officer of gourt can only be appointed guardian ad litem for a minor 
wala Prifsad é when there is no other person Willing or fit to act as such guardian, In 
3 A. 387 of this case the proposed guardians refused to accept guardianship on the ° 
mean $- ground that the minor was living with his maternal relations whom he œ 
Piggott, J. named and who he said would be proper guardians of the minor. The court 


without issning notiee to any of these relations appointed the Nasir a8 guar- 
dian Held that the appointment. was Irregular and the minors. were 
Prejudiced in their defence : ' 


i e Appeal dismissed. 
‘@ulsarilal, for the appellant. : i 
L. M. Banerji and G, L. Agarwala, for the respondent, Ka 


a 





i July, -24 . e Parties — Heirs of mortgagors — Want of parties— Whether suit— Maintainable. 


= uahtad”Ali : . All the owners of mortgages rights are necessary parties to a suit upon 
3 ° 
Boctondunt) . he mortgage. If all. the mortgagees are'not made parties to a suit upon 


Beharilal the mortgage within the time allowed by law -the suit is barred by. limitation 
1, A. F. O. and nó part of the debt can be recovered, ; 

“22 of 1918 = 
<chards, Appeal decreéd, 


CJ, -g z 
3anerji, J... Mohammad Ishaq, for the appellant. 


e 
Tej Bahadur Sapru, for the respondent. 





Fuly,.26,  Pevisiration det, sgtion 17 (8)—dward— Whether registration necessary, 





atik : ên awata passed by arbitrators does not require registration, x 

Pian) Appeal dismissed. 

ain x ts 32 

v. Brajnath, Vyas, for the appellant, ` 

ubdar ee be 

ingh Gokul 

endant) o i} Prasad, fòr the respondent, 
. A. 209 of r °- 
- i9 ° ‘ee E 
talball, 3, . 5 : = : . : Ss 
a i Jurisdigton—Mun§—Suit for resumption—Civil Court, i ‘ 
vy, R . 4 
5 a iaie ASnit-for resumption of a Muafi land ‘alleged to have been granted to the” . 
piian aucestor of. the defendants for the purpose®of accomodating travellers, lies 

"a . , inthe Civil Court, 119A? L; J; R. , 286, followed. me ‘ 
—Zahuran oo) & l en y e e g ek 
leis fs 0 e . Soa’ ' Appeal. deoreed. i 

A Peareylal Banerji, Yor the appellant. > ahe “i Gets 
Py p EE e Aerio GS, Mo. ts ` aA -on j 
~~ ‘Mohammad Ishdg, for th resp ondent, $ , k : i paz ` e A 
. e at ne amie yie ba 
° “4%, . “v iE eS të ao A a r 
e r % e e s \ 
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Code of Civil Procedure, O, £1, r. 98—Suit to set asideon auction sale—Fraud allege June, 5 


—Effect of. š ; P 


RamGharar 
Certain property belonging to the judgment-debtor was advertised tor Lal 
sale in execution of a decree for Rs. 171 odd. The sale was postponed D Daa 
from time to time on payment by the judgment-debtor of part of the deore- 8. A. 549 0 
tal amount. The decree was for a Bum of Bs. 267 odd anà on the application 1918 


of the deeree-holder the sale proclamation was amended. The property. Banerji, J. 
was sold and. was purchased by the defendants, The jadgment-debtor ` 
brought this suit to set aside the sale on the grgund of fraud. It was 
argued for the defendants in second appeal that the suit was barred by 
the provisions of O. 21, r. 92 and the case reported in L. R, 13 I. A., 106, 
was relied upon. “Held that the contention was well-founded. The judg- 
ment-debtor could have made an application to set aside the sale on the 
ground of fraud. Having allowed the sale to be confirmed he could not ° 
maintain this suit. 
d : Appeal decreed, 
Kena Ram Mukerji, for the appellant. 
don Akmad, for the respondent, à 


* `~ 


Code of Civil Procedure, O. 41, r. 38—Suit against two defendants—Appeal— Boh July, 4 


o- 
Mohammedan Law—Dower debt—Possession in lieu of —Trans fer — How Cfeelwe. July, 6 


parties—Finding that one of them received the amotuni—Practice. 


: Roney id 
Suit for money. The plaintiff claimed to recover the money either PPan 


from Babu Lal who really collected it or from Sheopal Singh on whose ve 
behalf it was collected. The court of first instance gave a decree against , care. 
Babu Lal. In appeal Sheopal was a party andthe court fonud thabthe and anothe 
money was made over to Sheopal Singh. It, however, did not pass any B. ee 
order’ against him but dismissed the suit. Held that on the findingathe Sundarlal, J 
court should have passed a decree againat Sheopal Singh who was a party to i 
the appeal. [1913] M. W N., 1024, followed. E S 
App decraga. 
Mohanlal Sandal, for the appellant. s 
Sham Krishna Dar, for the respondent. 





.A Mohammedan widow who was in possession of her huspand's property Sewers 
in lieu of dower made a gift of the property ‘ left by her husband’ in fayotre usin 
ofher soa. Ona suit being brought by her heirs for possession of thbir e n = 


shares after her death, held that the gift was a gift of the property and not s aes 
a gift of the dower debt. The right of a stohammedan widow to wemain 1913 


in possession of her husbandés property is a transferable zight but itean Fisgott, J4 
only be transferred along with the dower debte è Ali Baksh v. AlMhdgd, 
Khan, 7 A. L. J. R , 567 ; Ali Mohammad v, deis-ul-lah, 6 A. L. J. BR., 50; æ 

Mohammad Usudoolah v. Urasheo Bebee, 1 Agra, 150, referred tq, s 





F o i Appeal dismissed, ` 
Agha Haidar, for the appellant, ee  & tga 
Te Bahadur Sapru, for the respondent, e f 
° xr4jy ° e o 
e ° d 5 = 
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July, 6 Evidence Act, section 90—Presumption—Dooument produced, 


Chhebirtii . Section.90 of the Evidence Act only applies when the document is pro- 
Kuer ’ duced ‘and the presumptions therein mentioned are-presumptions in favour 
v of a document which ‘is actually produced. .Even then the court is not ' 


e 
Conrt of = . bound to presume although it is entitled to do so ifit thinks fit. There isg 


F. A. 13 of . no presumption in avout of @ document the copy of which is. produced int 
1918 : evidence: i : . | 
Richarda,C.J. , - S eee 
Tudball, J. l Appeal decrepd. 


Motilal Nehru, for the appellant. 
- A. E. Ryves, for the respondent. 





i 
F t 
July, 6 Code of Cion- Procedure, section 66—Cortified purchaser—Morigage— Suit by two mort- { 
Rajas Das gagees—In appeal by one morigagee the other made respondent—Deoree in appeal 1 f 

4 


(Betendant) silent as to the respeotive righis of morigagees—Effect on purchase im execution, © 
Mohenlal R brought a suit for sale of certain property of which he and M were | 
S. A. 794 of mortgagees. M was made a defendant but subsequently his name was 
ganderial; Ll. transferred to the array of plaintiffs. The suit was dismissed by thé first 
court and R appealed making M a respondent. In appeal the suit was 

e 4 7 decreed but the decree was silent as to M’s right as mortgagee. Thel 

e property was sold and purchased by R and the price was set off against thol 


.deeretai amount. M thereupon brought this suit for recovery of his half 
share. Held that the suit was not barred by the provisions of seation 66 of 
the Code of Civil Procedure. Held also that the appellate decree should be i 
construed asa decree in favour of both the mortgagees Both of them were 
i é joint mortgagees and the court could not make a final deoision as to their i 
i respective rights. Property was purchased by the money belonging to both { 
mortgagees and M was entitled toa half share. I. L, R , 23 All, 563, F. B. | 
followed: 


we oe i Appeal dismissed, i 
. > Mohammad Ishaq, for the appellant. 3 | 
l 
| 


i 


o Girdfarilal Agarwala, for the respondent. 


July, 16 <ddverse possesston— Morigage— Redemption—Mortgages in possession after redemp- 


Yaibunnissa tion— Limitation Act, article 144—Second suit. « 
Bibi &o., : “Syit” for redemption of a mortgage made in 1871 when Bengal Regulation 


yPiaintifta) XVII of #806 was in force, Under that Regulation’ the mortgagee gave notice 
atts mat” of foreclosure whereupon the mortgagors transferred portions of the 
i Ofe e property. ý The transferrees deposited the amount of mortgage mopey | 
Piggott, J e which according to them was due on their shares. The mortgagee did not 
p x sBcept it on the ground that it was insuficient and brought a suit tr 
= . „£01eclosure The suit was dismissed upon the ground that the deposit was * 
Se “sufficient and satisfied the mortgage. _ This was in 1881. The mortgagors , 
; N toek no steps for more tyan 12 years but they brought the present suit for 
a oe. redemptton on the ground thatthe mortgage was satisfied by the i income of ` 
e the property. | H&A that the suit was barred bye limitation. When the į 
e.. tender was mide by th8 fhortgagor and was not accepted by the mortgagee 
e the court’ bad? p determine whether it was Sufficient or not. In a suit by 


. 6 
X ° ` è š 
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e 
mortgagee the court determined that it was sufficient and the only thing 
left for the mortgagor was to’ claim possession. They cpuld not bring a e 
second suit for redemption. Having allowed more than twelve years to 
expire the suit was barred by reason of article 144 ofthe Limitation Aet, s 
Appeal dismissed. aaa 
Durga Charan Banerji, tor T a 
D. R, Sawhny, for the respondent. 


Hindu Law—Suii against father and infarit sons under his guardianship—Deoree on July, 17 
, 
“confession—Suit by sons to set aside decree as not bindiflg—Immorality of debt not — : 


Ramman 


get Wp. Sbukul 


Res 


‘land was not referred to arbitrators and n amin did not operate an 


A suit upon a mortgage, executed by a Hindu father was brought (Plaintift) 
against him and his minor sons. The father was made a guardian of the 
sons and confessed judgment. The property was sold and purchased by Ganga J 
the defendants, On attaining majority the sons brought this.suit only on 8. A. 25 of 
the ground that they were not properly represented and that the father Pr psi J 
was not a fit and proper person to be appointed a guardian inasmuch as he are 
could not set up immorality of the debt and that as a matter offactno e 
order appointing him guardian was ever made by court. In the plaint® ~ 
they nowhere alleged that the debt was immoral and was not binding on ° 
them. Held.that even if there was no formal order appointing the father 
as guardian was mado it was not fatal to the euit.. I.L. R., 20 Cal., 1021, 
followed. Held also that no “suggestion of illegality or immorality of the 
debt having been raised in this case the loan must be presumed to have 
been advanced for purposes which were binding on the sons and the father. . d 
was a fit and proper guardian ad lilem.. 11 A. L J. R , 76, referred to. ° 


Held, also that the sale in execution of a decree against the father ma 
having taken place the aons could not maintain a suit against the auction 
.purchaser to set aside the sale without setting up immorality ofthe debt. » 
11 A. L. J. R , 819; I L R., 88 All, 7;9 A. L J. R,.67; BA L J. Ru 922; , Er 
1L A.-L, J. R., 901, referred to. 

Appeal dismissed, R 
Jang Bahadurlal, for the appellant. e o 
Peareyig! Banerji, for the respondent. S 4 ; 


judicata—Point not referred to arbitration—Decision does not operaif as— Pre- Iy, 2 
sumption—KEvidence Act, section 90—Originals lost—Secondary evidence. ~% | 


Suit for possession and declaration in respect to jungle land. The defen-* * Balveran 


ing 


dant’s predecessor had been in the habit of taking leases of che ‘village Perh ° Pi 
from the plaintiff. In 1894 the plaintif prought a suit agalnät the fatħer Bed T 
of defendant asking that he may be compelled to execute akaMhliatin p, i rv o 
-respect of the village. The suit was referred to arbitration and was *dis- 1914 


missed by arbitrators on the ground that she had. failed to establish her title een J. J 


as lessee. On the evidence their Lordships found that the jangle dand was =. a 
not in dispute in the frst suit. Held that the matter abeut the jangle ° 







res judicata in the present suit, 


A i : \ e 


soe N è sf 3 
e 
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Hold, also that when an original document shown to be over 30 years olc 
' š „is lost ang secondary evidence is given of those documents and no objectior 
e is taken until after the closing of the evidence the presumptions méntionec 

A in section 90 of the Evidence Act apply. I, L. R., 22 All, 802, followed, 

=i , Appeal dismissed, 

M. L. dgarwala and J. N. @haudri, for the appellant. 
-` . 
e B. E. O’ Conor, 8. O. Banerji and Daitilal, for the respondent. 
July, 29 Easements Act, seotion 15°*-Right clatmed— Burden of proof. 
"Ganga Sahat ` The burden of proving that a right was enjoyed as easement, openly and 
{Defendant ) .88 of right is on the party who sets up the right. When it has not been 
Shi Ch proved that a right was enjoyed openly, as of right and without interrup- 
ae rane tion no right of easement can come into existence. 15 B. L. B., 361 and g 
1914 0. W. N., 859, referred to. 
Knox, J. . Appeal dismissed, 
Gokul Prasad, for the appellant. 
= Mohanlal Sandal, for the respondent. 
e s - 


July, 29 Municipal Board—Notico— Power to issue— Delegation of poter. 
= A Municipal Board has no power to institute a prosecution under section 


pamita 147 Municipalities Act without giving legal notice to the accused. 
me Order set aside. 
Or. R., 580 , P. D. Tandon, for the appellant. 
; tein T ° Assistant Government Advocate, for the Crown. 


== > 





. July, 29 Code of Civil Procedure, 8. 94— Application of— Private trust, 












ehbul Hasan In order to maintain a suit under section 92 of the Code of Civil Pro- 
(Plaintiff) © cedure it i& necessary that the plaintiffs should prove the existence of a 
v. trust for “ publia purposes ofa charitable natare”, The section does not 
-Aziti Ahmad ° s 
F. A.71 of contemplate-a case ofa private trust. Where some property “was granted 
1918 by Moghul Emperor to a shrine and it appeared that a part of the income 
eae was spént in distributing food &o and the rest of it forethe use of the 
fareily of the saint, keld there was no trust for public purposes, 
a 
. ó Appeal dismissed, 
e ? % ¢ Agha Haidar, for the appelant.. 
. © 
eO 7 Sundarlal, for the respondent. ee 
Qa z e o 
ugust, 4 Hindu Law — Widow remarrying—Forfetfure of hugband’s property—Jats. ` be 


Nebali e Where ainda widow is allowed by the custom of her caste to remarry 
(Defendant) ° e the second marriage does not divest her of the property of her first 





© œ husband. L L. R., 82 Alle 489, followed. Buta custom to the contrary 
ak Sifgh = al 
. 320 of . may be Proved. e F 


e 0 
: f e Appeal dismissed, 
Gokul Prasah fo? the wppellant. ae - : t 


Sital Prasad @hose, for the respondent, * Oe le. 
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